Overview of Backfit Experience Gained in
the Regulatory Guide Update Program

Michael Case, Director
Division of Engineering
Office of Nuclear Regulatory Research
U.S. Nuclear Regulatory Commission

1

Context and Background
• Key references
– Backfit rule
– Committee to Review Generic Requirements Charter
(CRGR)
– Management Directive MD 8.4 “Management of
Facility-Specific Backfitting and Information Collection”
– NUREG-1409 “Backfitting Guidelines”
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Context and Background
• Regulatory Guide Update Program
– Commission directed
– Over 450 regulatory guides
– Regulatory guides are the pre-eminent
documents containing staff positions
– Backfit discussed in “Implementation
Section” at the end of the guides
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1

Context and Background
• Historical Perspective
– Practice makes backfit expertise
– Changing
C
nature off staff
ff expertise
– Resurgence of the program component
– Defining the gray areas
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Backfit Rule Applicability Screening
(simplified for 10CFR50.109 situations only)

Is there a change in the staff
position portion of the
Regulatory
Guide
that is not
(50.109) (a)
(1)
new guidance?

No

Backfit rule is not applicable

Yes
Does the change meet the
definition of a backfit
(50.109(a)(1) or the policy
guidance of CRGR Charter
Appendix C, Footnote 2*

No

Backfit rule is not applicable
(50.109(a) (1); CRGR Charter Appendix C, Footnote2)
*New generic positions in documents, such as, GLs, BLs, and RGs are to
be considered and justified as backfits before they are issued

Yes
Is the change a mandatory
relaxation in requirements?
Example: Some changes to
the 50.55a RG

No

Backfit rule is not applicable
pp
(SECY 93-086)

Yes
Is the change administrative?
(Example: changes in number
of SAR copies submitted)

Yes

Backfit rule is not applicable
(SECY 93-086)

No
No

Is the change to reporting and
record keeping requirements?
Example: RG on security
reporting requirements.

Yes

Backfit rule is not applicable
(SECY 93-086)

No
No
Is the change mandated by
statute without agency
discretion in its
implementation?

Yes

Backfit rule is not applicable
(SECY 93-086)

No
Is the type of actions
voluntary?*

Yes

Standards of the backfit rule do not apply
(CRGR Appendix C, Footnote 3)
*Voluntary actions are those consistent with the following Criteria

No
•

NRC action is subject to the
Backfit Rule.

•
•
•

Applies only to new license applications or
amendments.
Licensee can continue to use previous guidance.
Licensee may voluntarily adopt to resolve
inspection and regulatory issues.
No staff plans for NRC regulatory action (rule,
generic communication, 50.54(f) commitment).

5

Proposed Implementation text

Former Implementation text
•

D. IMPLEMENTATION

•

The purpose of this section is to provide
information to applicants and licensees
regarding the NRC’s plans for using this
regulatory guide. The NRC does not intend
pp
any
y imposition
p
or backfit in
or approve
connection with its issuance.

•

In some cases, applicants or licensees may
propose or use a previously established
acceptable alternative method for complying
with specified portions of the NRC’s
regulations. Otherwise, the methods
described in this guide will be used
in evaluating compliance with the applicable
regulations for license applications, license
amendment applications, and amendment
requests.

•

D. IMPLEMENTATION

•

The purpose of this section is to provide information on how applicants and licensees may use this guide and information
regarding the NRC’s plans for using this regulatory guide. In addition, it describes how the NRC staff has complied with the
Backfit Rule, 10 CFR 50.109, and any applicable finality provisions in 10 CFR Part 52.

•

Use by Applicants and Licensees

•

Applicants and licensees may voluntarily use the information in this regulatory guide to develop applications for initial
licenses, amendments to licenses, requests for exemptions, or NRC regulatory approval. Licensees may use the
information in this regulatory guide for actions which do not require prior NRC review and approval (e.g., changes to a
facility design under 10 CFR 50.59 which do not require prior NRC review and approval). Licensees may voluntarily use the
information in this Regulatory Guide or applicable parts to resolve regulatory or inspection issues (e.g., by committing to
comply with provisions in the regulatory guide).

•

Current licensees may continue to use the guidance that was found acceptable for complying with specific portions of the
regulations as part of their license approval process, which may be a previous version of this regulatory guide.

•

A licensee who believes that the NRC staff is inappropriately imposing this regulatory guide as part of a request for a license
amendment or request for a change to a previously issued NRC regulatory approval may file a backfitting appeal with the
NRC in accordance with applicable procedures.

•

Use by NRC Staff

•

The NRC staff does not intend or approve any imposition or backfitting of the guidance in this regulatory guide. The staff
does not expect any existing licensee to use or commit to using the guidance in this Regulatory Guide in the absence of a
licensee-initiated change to its licensing basis. The NRC staff does not expect or plan to request licensees to voluntarily
adopt this regulatory guide to resolve a generic regulatory issue. The NRC staff does not expect or plan to initiate
NRC regulatory action which would require the use of this regulatory guide (e.g. issuance of an order requiring the use of
the regulatory guide, requests for information under 10 CFR 50.54(f) as to whether a licensee intends to commit to use of
this regulatory guide, generic communication, or promulgation of a rule requiring the use of this regulatory guide) without
further back-fit consideration.

Vs.
•

During inspections of specific facilities, the staff may suggest or recommend that licensees consider various
actions consistent with staff positions in this regulatory guide as one acceptable means of meeting the underlying NRC
regulatory requirement. Such suggestions and recommendations would not ordinarily be considered backfitting even if prior
versions of this regulatory guide are part of the licensing basis of the facility with respect to the subject matter of the
inspection. However, the staff may not represent to the licensee that: (1) the licensee’s failure to comply with the positions
in this regulatory guide constitutes a violation; (2) the licensee may avoid the violation only by agreeing to comply with this
regulatory guide; or (3) the only acceptable way for the licensee to address the NRC-identified non-compliance or violation
is to commit to this regulatory guide (i.e., including this regulatory guide in the facility’s licensing basis).

•

If an existing licensee seeks an amendment or change in an already approved area of NRC regulatory
concern and (1) the NRC staff’s consideration of the request involves a regulatory issue directly relevant to this new or
revised regulatory guide and (2) the specific subject matter of this regulatory guide is an essential consideration in the staff’s
determination of the acceptability of the licensee’s request; then, as a prerequisite for NRC approval of the license
amendment or change, the staff may require the licensee to either follow the guidance in this regulatory guide or to provide
an equivalent alternative method that demonstrates compliance with the underlying NRC regulatory requirements. This is
not considered backfitting as defined in 10 CFR 50.109(a)(1) or a violation of any of the issue finality provisions in 10 CFR
Part 52.

•

Conclusion

•

This regulatory guide is not being imposed upon current licensees and may be voluntarily used by existing licensees. In
addition, this regulatory guide is issued in conformance with all applicable internal NRC policies and procedures governing
backfitting. Accordingly, the issuance of this regulatory guide by the NRC staff is not
considered backfitting, as defined in 10 CFR 50.109(a)(1), nor is it deemed to be in
conflict with any of the issue finality provisions in 10 CFR Part 52.

•
•
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Improvements and Suggestions
• Complete development of MD 3.5 “Regulatory Guide
Program”
• Refine guidance on “voluntary”
plate statements
• Continue to refine boiler p
• Encourage comments on Regulatory Guide Implementation
Section
• Explore issue of initial staff position
• Engage more often with the program staff on backfit issues
• Make backfit considerations easier
• Explore generic communication/regulatory guide update issue
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Summary
• Regulatory guide program providing
important insights for the backfit issue
• Insights improve with robust public
participation in the process
• Continue to translate insights into
infrastructure
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