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The neeting commenced at 1: 00 p. m i n RoomT8F1,

Two White Flint North, Rockville, Maryland,

Mar garet Federline, Chair, presiding.

NRC STAFF PRESENT:

MARGARET FEDERLI NE NRR/ N\VSS
DEREK W DVAYER NRR/ N\VSS
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P-ROGEEDI-NGS
1:13 p.m

CHAl RPERSON FEDERLI NE: My name is
Mar garet Federline. | mDeputy Director of the Ofice
of Nuclear Materials Safety and Safeguards. W are
here for a Petition Review Board this afternoon. W
thank you all for coming. | just wanted to notice
that the meeting is being recorded. Let’'s first start
by going through introductions. Let’s just start,
Marty, if you would start.

MR. MALSCH: Sure. |'’mMarty Malsch. |I'm
with the Virginialawfirmof Egan and Associ ates, and
" m here representing Viacom

MR. McBRIDE: M nane is M chael MBride
with Leboeuf, Lanb, G een and MacRae, on behal f of
Vi acom

MR. NCETHI CER: Robert Noet hi ger, i n-house
attorney with Viacom

MR. LAWRENCE: John Lawence, also with
Leboeuf, Lanb, G een and MacRae, representing Vi acom

MR. | SAAC. Patrick |Isaac, NRC/ NRR

CHAlI RPERSON FEDERLI NE: Mar gar et
Federl i ne.

MR. W DMAYER: Derek Wdmayer, |'m

NRC/ NIVSS.
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6
MR. WETTERHAHN: WMar k Wett er hahn, W nst on

& Strawn, Regul atory Counsel for Westinghouse.

MR. NARDI: Joe Nardi w th Westinghouse,
Li cense Admi ni strator.

MR, MURPHY: Ri ck Murphy with Sutherl and,
Asbill & Brennan, here representing Westi nghouse.

PARTI Cl PANT:  Keep goi ng?

CHAI RPERSON FEDERLI NE:  Yes, pl ease.

M5. POOLE: Brooke Poole, Wnston &
Strawn, also on behalf of Westinghouse.

MR. ORLANDO. Nick Ol ando, NRC/ NMVSS.

MR, P. GOLDBERG Paul Col dberg, NRC/ NVSS.

MR. ROBERTS: Mark Roberts, NRC Region 1,
West i nghouse, the Westinghouse Project Manager.

MR. MARSH: Tad Marsh, Deputy Director for
the Division of Licensing Project Mnagenent. " m
Chair to be for --

M5. COLE: Shelly Cole, NRC OGC

MR, J. GOLDBERG Jack CGol dberg, NRC/ OGC.

MR. MADDEN: Pat Madden. |’ mthe Chief of
Research in --

MR. ADAMS: Bill Adans. |’ mthe Licensing
Proj ect Manager for the reactor.

MR SMTH R chard Smith with Viacom

CHAI RPERSON FEDERLI NE:  And we’ ve started
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7
a sign-up list -- could we start a sign-up list
around?

The subject of the neeting today is the
2.206 Petitionreceived fromVi acom dated Cct ober 30,
2002. Currently, the Ofice of Nuclear Reactor
Regul ation is responsible for review of the Petition
t hrough the conpletion of this PRB neeting. You' ve
caught us in sort of a flux when this project is being
shifted to NMSS with other reactor deconm ssioning
projects. Patrick Isaac is the NRR Petition Manager
sitting next to ne. Follow ng the conclusion of this
meeting, NMSSw || take over the Petition, and we wi ||
i ssue the acknowl edgenment | etter. And Derek W dmayer
onthis side will be the NVSS Petition Manager, and |
assure you there will be a seam ess transition here.

Section 2.206 of NRC s regul ations permts
any person to file a petition to request that the
Comm ssi on t ake enforcenent-rel ated acti on based upon
specified facts that constitute the basis for taking
the requested action. The Commi ssion may grant a
request for action in whole or in part, it may take
ot her action which sati sfies the concerns raisedor it
may deny the request.

You' re all probably famliar wth

Managenent Directive 8.11, which we follow in
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i mpl enenting our 2.206 process. Now, in this case,
Vi acom has requested that NRC issue an order that
woul d require Westinghouse's cooperation in the
decommi ssioning of the Wstinghouse test reactor.
Specifically, it requests an order that would require
Westi nghouse to provide certain radiol ogi cal survey
data to NRC and to accept under NRC License SNM 770
certain residual byproduct materials now held under
NRC License TR 2 by Viacom and |ocated at the
Vst i nghouse test reactor.

The Licensee, Westinghouse, provided a
response to Viacom s petition on Decenber 20, 2002,
and the purpose of this neeting is to allow the
Petitioner and the Licensees to address the Petition
Revi ew Board. This is an opportunity for the
Petitioners to provide additional explanations or
support for the Petition and for the Responders to
provi de additional explanations or support for their
response to the Petition. There wll be an
opportunity to ask questions at the end of the
nmeet i ng.

Now, as normal for our process, follow ng
this neeting the PRB will neet to determ ne whet her
NRC accepts the Petition or not wunder the 2.206

process or whether the concerns will be dealt with
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under anot her mechani sm The PRB' s neeting today wil |
not determ ne whether we agree or disagree with the
Petition; that will be decided later. The recording
of the neeting will be converted to a transcript, and
we wi || treat all discussions today as a suppl enment to
the Petition

W’ ve all owed the foll owi ng schedul e for
this nmeeting: Viacom has 45 minutes to neke a
present ati on; Westinghouse t hen has 45 m nut es t o make
a presentation; Viacom has 15 nminutes to nake a
rebutt al to t he West i nghouse present ation
West i nghouse has 15 minutes to make a rebuttal to the
Vi acom presentation. The PRB has 45 minutes to ask
qguestions for Viacomand Westinghouse, and that w ||
get us to our adjourn tine period of four o' clock this
af t er noon.

W' d |like you to keep your comments and
your discussions within the allotted tines if at al
possi bl e. This will allow a fair and balanced
presentation of the facts for both sides, and it wll
also leave tine for the NRC staff to ask questions at
the end for clarification. Wen we get to the
guestion period, we want to limt the questions and
answers to those that are clarifying in nature. W

don’t want to get into a debate on the nerits of the
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Petition as part of this meeting.

| f the PRB decides that the Petition wll
be considered under 2.206, then an acknow edgenent
letter will follow And as | said before, at the
conclusion of this nmeeting, NMSS wll assune

management of the Petition and wthin 120 days

foll owi ng the acknow edgement letter, NRCw |l issue
a proposed Director’s decision for cooment. |If we do
not accept the Petition under 2.206, we’'ll docunent

that fact inaletter tothe Petitioners. O course,
status reports on the progress of the Petitionw Il be
updated nmonthly and are available on the NRC hone
page, and the NMSS Petition Manager wll keep the
Petitioners and the Li censees periodically infornedon
progress on the petitions.

If there are no questions about the
process or the way we're going to proceed this
afternoon, 1’Il turn to Viacom and ask you to begin
your presentation.

MR. MALSCH: GCkay. |'Il begin. First, |
shoul d t hank Dr. Federline and t he ot her NRC enpl oyees
for being here today. | knowsonetinmesit’'s difficult
t o navi gat e ar ound Bet hesda and Rockvil |l e t hr ough snow
drifts and gi ant puddl es.

This Petitionis inportant to Viacom and
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our purpose today is to be helpful to you and assi st
you i n reaching a proper decision. | think we've al
been t hrough i ntroductions, at |least briefly. 1| just
want to add that nme and M chael MBride and Robert
Noet hi ger and John Lawence are our |awers, and we
have behi nd us Richard Smth who i s the Vice Presi dent
for Renediation with Viacomsitting behind ne.

My pl an woul d be -- for presentati on woul d
be first togivealittle bit about the background and
identity of the parties and why the Petition needed to
be filed in the first instance, describe in that
connection sonething about the rel ati onship between
the parties, both in prior years and now, briefly
descri be the Petition and its bases and how it neets
thecriteriain Minaging Directive 8.11 for processing
as 2.206 Petition.

CHAlI RPERSON FEDERLI NE: Excuse ne, we’ve
had one -- George Pangburn with Region 1 has entered
t he tel econference.

(O f the record discussion.)

CHAI RPERSON  FEDERLI NE: Let’s just
clarify, is there anyone else on the |ine besides
Ceor ge?

MR. Pangburn: No one el se here in Region

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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CHAI RPERSON FEDERLI NE:  First, do you want

to introduce yourself?

(Vol ume very | ow for CGeorge Pangburn.)

MR. Pangburn: O course. This is George
Pangburn. |I'mthe Director of Region 1, Division of
Nucl ear Materials Safety. W have project nanagenent
responsibility and licensing responsibility of the
Westi nghouse site. Mark Roberts fromny staff is here
in attendance to chronicle progress on the --

CHAI RPERSON FEDERLI NE: | apol ogi ze for
t he iaAtroduetion interruption.

MR. MALSCH. Okay. No problem Lastly,
let nme say that | would like to address, at |east
briefly, the application which Viacomalso filed to
termnate the Part 50 portion of its TR-2 |icense and
how it relates to this Petition. W have copies of
our slides, our Powerpoi nt presentation, whichl think
John Lawrence has just handed around, so that can

assi st youin follow ng al ong and al so nmaki ng notes i f

you want .

First of all, let nme begin a little bit
about the background of the parties. The ol d
Westinghouse -- the so-called old Wstinghouse

El ectric Corporation, the corporation which those of

us who’ ve been involved in this field for many years
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are nost famliar with, was the original Iicensee for
the Valtz MII| site, holding boththe TR-2 license for
the former Westinghouse test reactor and the SNM 770
| icense. Westinghouse El ectric Corporation changed
its name to CBS Corporation in 1997, and then
West i nghouse El ectric Conpany, LLC, Westinghouse, or
new Westinghouse, a newy created subsidiary of
British Nuclear Fuels, PLC, acquired CBS nuclear
assets in 1999 and at that tine becane the SNM 770
licensee. CBSremained as the TR-2 | icensee. It was
merged into Viacomin the year 2000. All of these
transfers and changes were approved by NRC in
accordance with its regul ati ons.

Dr. Federline has briefly sumarized t he
Petition quite accurately. Just to el aborate slightly
by way of introduction, the Petition was filed on
October 30. It applies to the Waltz MII site near
Madi son, Pennsylvania. The site is about 850 acres in
total, there’'s about 85 acres within the controlled
area, and about five acres of the site are actually
i npacted by renedial action activities.

Two NRC | icenses apply to the Valtz M1
site. First, there is a TR-2 license, which is now
held by Viacom This is a utilization facility

license originally issued by the old Atom c Energy
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Conmi ssion in 1959, pursuant to Section 104(c) of the
Atom c Energy Act. There was a fuel failure accident
in April 1960, and the facility was shut down in 1962.
The TR-2 |icense has been a possession-only |icense
since March 25, 1963, pursuant to Anendnment Number 2.
And so since '62 or '63, the facility has basically
been in a safe store node. And so decomm ssi oni ng of
the facility has been abl e to t ake advant age of al nost
30 years worth of radioactive materials decay.

Anot her license is the SNM 770 material s
| i cense. It’s held by the new Westinghouse. It
covers all the Atom c Energy Act materials onthe site
that are not covered by the TR-2 |icense.

As Dr. Federline indicated, the Petition
asks NRCfor two orders, one directing Westi nghouse to
accept transfer of certainresidual materials left in
t he former Westinghouse test reactor after conpletion
of deconm ssioning and also to provide certain
existing data regarding the residual materials in
those remaining facilities to NRC

Before | get into details, let ne explain
alittle bit nore about the background and how we got
involved. Thisis, inbrief, just a quick picture of
the affected portions of the Valtz MII site. There

are actual Iy ot her drawi ngs and schematics inthe TR 2

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

15

deconmi ssioning plan, which we’ ve attached to our
Petition. So you can |look at the Petition for nore
information. Thisis alittle sonetinmes difficult to
read, but it’s hel pful to give you an i dea, generally,
of what the site consists of.

The background - -

CHAI RPERSON FEDERLI NE: Coul d you just
clarify what part of the facility, the test reactor,
still remains?

MR. MALSCH: Sure. Let neturnit over to
Rick Smith, he can point that out.

MR.  SM TH The test reactor, the
cont ai nment buil ding is shown here, and t he footprint
of that building is what’s still under the TR-2
i cense, and there are al so sone under ground tunnels
t hat go under t hese adj acent buil di ngs underground to
the facility’s operation which are still part of that
| i cense.

CHAI RPERSON FEDERLI NE:  Thank you.

MR. MALSCH: Yes. W also have, | think,
attached to our Petition a description of the
remaining facilities that would be transferred,
i ncl udi ng a brief descriptionof renedi al actions that
have been taken and what their current general status
I S.
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MR W DVAYER: And sone other of the

facilities associated with the reactor have already
been transferred to the --

MR.  MALSCH: Yes. In fact, as |’'11
mention in a little bit, there’s been three |license
amendments to the TR-2 |license over the years, which
transferred at various tines various parts of what had
been covered by that |license to the SNM 770 |icense.
So what we’'re asking for here has been done on three
prior occasions, although covering different parts.

The background goes back to the NRC s 1994
timeliness rule, so-call eddecomr ssioningtineliness
rule. This rule added 10 CFR 30. 36, 40.42 and 70. 38
and required for the first time that when |icensees
cease principal activitiesinany separate building or
outdoor area that they notify NRC, prepare a
decommi ssioning plan within about 12 nonths and t hen
after approval of the plan conplete deconm ssioning
under the plan in about 24 nonths, although provision
was made in the rule for extensions based upon site-
specific circunstances to both deadlines.

Thi s newrul e posed interestingissues for
the then licensee of the Waltz MII| site for several
reasons. First of all, thelicensee plan continuedin

producti ve use of the site, at | east to about the year
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2024. And so from the Licensee’'s perspective,
i mmedi ate decommi ssioning for unrestricted rel ease
seenmed not to be needed. In addition, as | indicated,
there were two licenses ineffect onthe site, the TR
2 license, which covered the former Westi nghouse test
reactor and the SNM 770 materials |icense. The TR-2
| i cense was not subject tothetimneliness rule, but of
course the SNM 770 |icense was.

In addition, the Valtz MII| site had been
on the NRC s SDNP |ist since actually the originally
list in 1990. You can see that in SECY 90-121. And
this was not because of concerns about status of
decommi ssioning the test reactor itself but rather
because of concerns about contam nation and ground
wat er .

Soinresponsetothetinmelinessrule, the
Li censee devel oped two plans, both prem sed on the
continued use of thesiteuntil the futuretermnation
of the SNM 770 |license, which was then expected to
occur in the year 2024.

The first plan that was devel oped was t he
SNM 770 Renedi ati on Pl an, devel oped and submitted in
1996. It covered certain rather carefully defined
retired facilities and soil areas on the site. The

retired facilities are defined and described in the
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planin Section 2.1.2.1 through 2.1.2.4, and the soil

areas were described in Section 2.1.2.5in Table 2-1.
The criteria proposed for renediation of these
facilities was based upon ALARA and protection of
workers on the site. The plan was specifically not
designated as a decommissioning plan, because
West i nghouse said it planned to continue productive
use of the site till the year 2024, and at that point
it would undergo conplete decommi ssioning. And so
just to quote fromPage 1-1 of the plan, the Licensee,
Westi nghouse, said that it is not pursuing |icense
termnation and will continue to conduct Iicense
operations at this facility.

The pl an has si nce been suppl enent ed by an
August 1999 Revised Soil Plan and a May 2000 Survey
Pl an. These pl ans conti nued wi th t he sane f undanent al
principle that was announced in 1996. So the Soi
Plan said, for exanple, that, on Page 1, and |’'m
guoting, "The objective of the SNM 770 Renedi ati on
Pl an has been the renediation of retired facilities
and soil areas to the extent considered prudent for
the continued |icensed operation of the site and
therefore to conplete the acti ons necessary to renove
the site fromthe SDNP list."

In addition -- | should add that in
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addition to the plan bei ng suppl emented i n August ' 99
and in May 2000 with the Revised Soil Plan and Survey
Plan, the renediation criteria were also nodified in
response to an NRC concern that the criteria that had
been proposed were not sufficiently as |low as
reasonably achievabl e. In response to that NRC
concern, Westinghouse nade a proposal for revised
criteria, and NRC accepted at | east part of that in a
| etter that cane back approving that, and | can get
into that a little bit later also.

W bel i eve -- Viacombel i eves that work i s
now conpl et e under the 770 pl an, al though we conti nue
to nmonitor the so-called process drain line, and we
recogni ze that we and the Licensee owe you sone
further reports on that.

Wthregardtothe SNM 770 | i cense and t he
conpletion of the SNM 770 Renediation Pl an,
Westinghouse’s response to the Petition raises the
i ssue of whether, as we believe, the plan has been
conpl eted satisfactorily. W don't object, and in
fact wel come, the staff’s consideration of whether in
fact this is the case. W believe it would be
efficient for the staff to consider this issue as a
part of this proceeding, because NRC is already

famliar with the status of the conpletion of both
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this plan and t he TR-2 Deconmi ssi oni ng Pl an. And al so
fromthe beginning it has been the objective of both
Vi acom and Westinghouse to renove the site fromthe
SDNP [ist inatinmely manner. And, certainly, in our
view, NRC s consi deration of the status of conpletion
of the SNM 770 Renediation Plan, as nodified and
suppl enment ed, woul d certainly assist in nmeeting that
goal of renmoving the site fromthe |ist.

The next plan that was submitted is the
TR-2 Final Decomm ssioning Plan. This plan -- after
t he Westi nghouse test reactor accident, the fuel, the
damaged fuel and other materials, some of them were
removed from the site, but some contanination
remai ned. Under the TR-2 Decomm ssioni ng Pl an, what
was required was renoval of designated portions of the
shutdown reactor as necessary and sufficient to
term nate the Part 50 portion of the license; that is
to say to termnate the license for the utilization
facility. At that point, the renaining residual
radi oactive materials would be transferred to SNM 770
wher e t hey woul d conti nue to be control |l ed under that
| i cense.

The TR-2 Final Decomm ssioning Plan did
not i nclude or provide for any criteria or provide for

any unrestricted rel ease of the facility. In fact, as
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was the case for the SNM 770 Plan, the TR-2 Plan

recogni zed, and I’ mquoting again froma transm tt al
|l etter sending inthe plan to the NRC, "recogni ze and
intend to continue the use of the facility for
| i censed operations.” The plan also recognized on
Page 2-1, and |’ mquoti ng agai n, "That no radi ol ogi cal
limts apply to the transfer except the limts,
possession limts in the SNM 770 |icense."

So the objective of the plan was to
term nate the Part 50 portion of the TR-2 license, to
termnate the utilizationfacility license, but there
was no intent to termnate all |icenses governing the
mat eri al s. Instead they would be transferred over
intothe SNM 770 | i cense, whichitsel f was not pl anned
to be term nated until sonetinme around the year 2024.

NRC approved of the planin 1998. Thisis
pursuant to Amendrment Number 8 to the TR-2 |icense.
Upon approval the plan itself becanme part of the FSAR
and then controlled pursuant to 10 CFR 50.59. A
change in the plan was nade pursuant to 50.59 in
January 2000 and that is the Revision 1 to the plan
which we’ve attached to our Petition, although I
should add at this point that we believe that the
out come of our Petition would be the same whet her the

staff focuses on Revision O or Revision 1. | t
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shoul dn’t make any difference. Both are to the sane
effect. And we can el aborate upon this later also.

Let me go next to alittle bit about the
rel ati onship between the parties. CBS sale of its
nucl ear assets to t he new Wsti nghouse was pursuant to
a June 25, 1998 Asset Purchase Agreenent between the
parties with the rights assigned to Westi nghouse. At
the time the Agreenment was entered into, the SNM 770
Pl an and t he TR-2 Deconmi ssi oni ng Pl an were both still
pendi ng before the NRC. However, when t he deal cl osed
and the sale actually took place on March 22, 1999,
the TR-2 Plan had in fact been approved by the NRC
The SNM 770 Renedi ation Plan, however, was still
pendi ng.

Under the sale, at npbst operating sites,
West i nghouse becane the sole licensee after the NRC
approved transfers. And this approach was foll owed
for the active portion of the Waltz MII| site, the
SNM 770 |i cense. However, the TR-2 |icense coul d not
be transferred. The prospective transferee, the new
West i nghouse El ectri c Conpany, LLC, was a whol | y owned
i ndirect subsidiary of a foreign country, and under
Section 104 of the Atomic Energy Act, an entity
controlled by a foreign conpany is ineligibleto hold

a |icense. So that l|icense could not actually be
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transferred, and so it was held by CBS, not Viacom

However, under the Agreement between the
parties, Viacomretained the license, as | indicated,
for the TR-2 |license and agreed wi th Wstinghouse to
deconmi ssion the test reactor in accordance with the
TR-2 Decommi ssioning Plan, as NRC had approved it.
Viacom also agreed with the new Westinghouse to
remediate the retired facilities at Waltz MII| as
required by the renediation plans to be approved by
the NRC, which was expected at the tine. As |
i ndi cat ed, the SNM 770 Renedi ati on Pl an was pendi ng at
the tine.

It’s interesting that NRC s approval of
the transfer nmade clear that the Licensee, in this
case, in the case of the 770 license, retain
responsibility for deconm ssioning and financial
assurance. Wiat’'s interesting here is that in the
application to transfer, CBS and Westinghouse
proposed, actually, that NRC allocate regulatory
responsibilitytoit for decomm ssioningin accordance
with the Agreenent between the parties. And so it was
proposed in the application that, and this is an
application, a letter, Septenber 28, 1998, that NRC
should, inthe first instance, rely on CBS as | ong as

CBS retained obligations to deconm ssion retired
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facilities under the Asset Purchase Agreenent.

However, in NRC s approval of the
transfer, it essentially rejected this proposition
It saidinits approval letter, dated March 10, 1999,
and |’ m quoting here, "NRC will hold the |icensees
responsi bl e for all requirenments and condi tions of the
respective i censes, i ncl udi ng financi al
responsi bility for deconm ssioning. And so whatever
may have been the intent of the parties originally to
all ocate regul atory responsibility for
decommissioning, NRC in its response and in its
approval of the transfer basically maintained a
traditional position: The |licensees are responsible
for decomm ssi oni ng.

Now, at the transfer, Wstinghouse and
Viacom also entered into a project managenment
agreenent whereby Westinghouse agreed to act as
Vi aconi s decomi ssi oni ng proj ect manager to t he ext ent
t hat Viacom had under the agreement deconm ssioning
responsibilities on the site to Westinghouse. This
turned out to be necessary fromVi aconm s vi ewpoi nt for
the follow ng reasons. As one could tell fromthe
sale, it was CBS intent in the sale to exit the
nucl ear business. This was the purpose of the sale

itself. Wth the exiting of CBS from the nucl ear
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busi ness, those enployees famliar with the nucl ear
busi ness and fam liar with the sites all transitioned
over into the new Westinghouse. And so there was a
very substantial loss of nuclear expertise and
experience on the part of the transferor. In fact, |
can tell you today that Viacomis entire Nuclear
Department consists of Rick Smth, the gentleman
sitting behind me. And so NRC needed to contract out
for assistance in conducting deconm ssioning, and
that’s what it did. You can also see this |oss of
expertise in the conmposition of the Radi ation Safety
Conmittee under the TR-2 license tech specs. That
Commttee essentially consists of Westinghouse
enpl oyees and consul t ants.

Now, |’ve described briefly just the
hi ghl i ghts of the Asset Purchase Agreenent between t he
parties, but | shoul d enphasi ze t hat our Petition does
not rely on any aspect of that Agreenent, and we're
not asking NRC, as a part of this Petition or for that
matter as a part of our application, to term nate the
Part 50 |icense. To construe or interpret any aspect
of that Agreenment, our Petition relies solely on NRC
requi rements, NRC approved decommi ssi oni ng pl ans and
commtments by |icensees to NRC

If you | ook at Westinghouse’'s response,
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there's an effort there to <characterize or
recharacterize our obligations as extending to so-
cal l ed | egacy contam nation. W wanted to be clear to
you that we’'ve carefully reviewed all of the NRC
requi rements on all of the deconm ssioni ng pl ans, and
the term"l egacy cont anm nati on" does not appear as any
sort of requirement. |In fact, it doesn’t even appear
in the Asset Purchase Agreenment, for that matter

As Westinghouse woul d have it, | believe
they think that is what the Asset Purchase Agreenent,
however, requires, but we don’t want NRC, thereby, to
be drawn into the commercial dispute. What we want
NRC to do by this Petitionis sinply to i nvoke NRC s
own i ndependent judgnent as to what its requirenents
say, what they require and whether they ve been
satisfied, and that’s all we’'re asking here.

Let me briefly explain the Petition. W
understand that this is not thetinme for NRCto decide
the merits of the Petition, but we understand that
under Managenent Directive 8.11it’s necessary for the
Petition to be processed as a 2.206 Petition that we
set forth credi ble grounds and grounds sufficient to
warrant further inquiry. And so | think from that
perspective let me begin with just a brief sumary of

what the Petition is asking for and what it’s based
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upon.

W think, in sum that its grounds are
very explicit, they' re well-grounded NRCrequirenents,
and the bases are quite credible. First of all, as
Dr. Federline sumarized in the beginning, we're
asking for two different orders. And also, as |
indicated, the Petition relies exclusively on NRC
requi renments and Westinghouse commtnments to NRC.
W’ re not aski ng NRCto deci de t he conmerci al di spute,
we’ re only aski ng you t o deci de what your requirenents
mean and whet her they’ ve been satisfied. W suggest
that NRC | eave to the conmerci al di spute who pays for
it.

Now, why did we file the Petition? W
took our duties and responsibilities as |icensees
seriously when the di spute arose and especially after
the inspection report, which indicated that two
mssing itens to conplete deconm ssioning were the
transfer and the provision of the data. W very nuch
want to conplete decomm ssioning of the former
Westi nghouse test reactor and exit the nuclear
business in a responsible way. W tried to get
Westinghouse to agree to accept the materials as we
believe they were required to do and they refused to

do so. Their refusal is docunented in the exhibits
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whi ch are attached to our Petition.

West i nghouse al so refused to provide the
dat a whi ch we t hi nk NRC was requesting, the data which
we t hi nk was cont enpl at ed al so by -- eventual ly by t he
decomm ssioning plans and their refusal to provide
t hat data, at | east on an unconditional basis, is al so
docunented in our Petition.

In that regard, Westinghouse' s response,
at Page 37, their response to our Petition not only
expresses again its refusal to accept the materials
and supply the data, it al so expresses a di sagreenent
with certain NRCinspection findings. W'’ ve referred
tothe -- the industry spec, we referred the staff to
the Region 1 inspection report of Septenber 6, 2002.
W believe that an inspection report supports our
position that the tine is right for both the transfer
of the materials to 770 and al so right for providing
NRC with the survey dat a.

Let nme first address the transfer. As
we’ve explained in our Petition, we believe
Westinghouse is required to and is cormitted to the
NRCto accept the transfer of these materials once the
TR-2 deconmi ssioning is conpleted. They committed to
do so in connection with the renewal of their 770

license, and they committed to do so when they
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accepted the transfer of the 770 license as a result
of the existing of CBS fromthe nucl ear business.

Clearly, NRC would not have accepted the
TR-2 Deconmi ssioning Plan, which itself provided for
transfer of the materials, unless it al so understood
t hat t he Li censee was al so commttingto receive those
same materials. And the NRCin its safety eval uation
report associated with the |icense transfer made it
clear that it understood the transactionis not in any
way af f ecti ng or changi ng any Li censee commi t nent, and
that included, we believe, the conmmtnent by the
Li censee, nowt he new Westi nghouse as the |l icensee, to
accept the residual material s once t he deconmn ssi oni ng
had been conpleted in accordance with the plan.

W believe that the transfer of the
materials is nowrequired to conplete the plan, andin
fact without the transfer of Viacom which is very
desi rous of exiting a nucl ear business, it will becone
a perpetual licensee with no continuing nuclear
busi ness and no extensive nuclear expertise and no
enpl oyees really familiar withthe site or actual site
conditions. W think that’s very undesirable. W
think that the tinme is nowright for transfer of the
materials to the SNM 770 Li censee.

As | indicated in response to a question,
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there’s a precedent for this. Amendnent Nunmber 3 to
the TR-21 license transfer, the truck lock to the 770
Li censee, Amendment Number 4 to the TR-2 |icense,
transfer of the facility operations building to the
SNM 770 |icense, and Amendnent Nunber 6 to the TR-2
i cense, transfer of the contam nated soil basins to
the SNM 770 license. These are easily acconplished
transfers in the ordinary course of business with no
difficulty on the part of either the transfer or NRC
and we think it can easily be done here again.

The next part of our Petition asks for NRC
to request Westinghouse to provide certain data.
shoul d add this is data on residual contam nation in
WIR' s structures remaining after conpletion of
decommi ssioning. So this is data which characterizes
what is required to be transferred, it is not just raw
dat a. But the report also describes the pre-
remedi ati on status of thefacilities, it describesthe
work that has been done and also describes and
explains the Ilevel of contamnation remaining,
i ncludi ng detail ed backup materials and figures. W
think thisis very val uabl e information, and NRC woul d
want to have it in connection with the transfer

Now, Westinghouse has refused to provi de

the data to the NRC. Its reasons for refusing have
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varied over tine and in fact actually vary from page
to page of their response. They first claimthat
provi di ng the data woul d be m sl eadi ng. They al so say
they won’t provide the data because we owe them $3
ml1lion under the project managenent agreenent.

First of all, fromour perspective, the $3
mllion disputeisirrelevant. No commercial dispute
can effect NRC s right to acquire information or
dilute a licensee’s obligation to provide that
information to the NRC W think the commerci al
dispute is sinply irrelevant, and there’s no need for
NRC to get involved in that.

The data can’t be m sl eadi ng because it
was gener at ed by Westi nghouse. And besi des, Viacomis
quite confident that NRC has sufficient independent
expertise to evaluate the data independently and
concl ude fromit whatever can be concl uded and that it
wi Il not be m sl ead.

In addition, Westinghouse, although it

generated the data, at our expense, | mght say, it’s
nowtrying tolimt its use on the part of NRC. This
is rather interesting. The response to the Petition,
on Page 37, Note 50, offers to freely provide the data
but then argues that NRC has not asked for it. But it

also says that it will freely provide the data as | ong

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

32

as NRC agrees in advance that it will not support
Vi acom s position that the TR-2 |icense is not right
for term nation. This is a little bit like, for
exanpl e, First Energy Corporation agreeing to provide
you data about the restart of Davis-Besse except you
have to agree i n advance that it supports restart. No
private party can tie the NRC s hands in providing
data and i ntrude upon NRC s i ndependent authority to
decide what the data concludes and what the data
supports. So there’ s no basis for refusing to provide
NRCwith the data or to condition NRC s recei pt of the
dat a upon certai n conm tments or agreenents as t o what
t he dat a provi des bef ore NRC even has a chance to | ook
at it.

W bel i eve t hat once the data i s provided,
based upon what we know about the site, that it wll
support our belief that the deconm ssioning of the
former test reactor i s conplete, that the Comm ssion’s
criteria have been net and the tine is ripe for the
i cense transfer.

Let nme turn now briefly to Managenent
Directive 8.11. At this stage, as | indicated, the
princi pal purpose or the principal decision for the
NRC is whether to process this as a full 2.206

Petition. W believe that it clearly is and does
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qualify as a valid 2.206 Petition, and | et ne go over
briefly each of the criteriain that respect that are
set forth in Managenent Directive 8. 11.

There are basically four criteriain the
Directive for a valid 2.206 Petition. The first one
asks whether the petition contains a request for
enforcement action. We think that’s clear on the face
of the Petition. W’ re asking for NRCto i ssue orders
which are clearly in the nature of enforcenent
actions. They are directed against an NRC |icensee
who is subject to NRC regulatory authority.
West i nghouse has refused to provide the data and to
accept the transfer, and so enforcenment action is
needed. Moreover, the Petition is clearly not
prohi bited by the Atom ¢ Energy Act. Section 221(c)
of the Act does say that only the government, the
Attorney General, can bring an acti on under the Atomc
Energy Act for a violation, but Section 221(c) also
provides specifically that it does not prohibit
adm nistrative actions by the Conmi ssion. That is
what this Petition is asking for. W’re asking for
adm ni strative action by the Comm ssion. Besides, if
this Petitionis prohibited by the Atoni c Energy Act,
t hen every petitionis prohibited, and there’ s no such

thing as a 2.206 Petition, which is, | think, an

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

34

absurd result.

Criterion 2inthe Directive asks whet her
t he supporting facts are credible and sufficient to
warrant further inquiry. | "ve described what the
Petition is asking for and gone over its bases. W
think the answer tothis criterionis clearly, yes, we
have provided sufficient supporting facts, and the
Petition is indeed credible and supported well by NRC
requi renents and regulations. W’ve cited in that
respect to the TR-2 Final Deconm ssioning Plan as
Exhibit 1 to our Petition, although, as | say, | think
the result is the sane if we sinply relied upon Rev.
0, the original decommi ssioning plan. W’ve relied
upon certain conditions in the SNM 770 |icense. W
relied upon certain commtments which Westinghouse
made in connection with renewal of that |icense, the
NRC safety evaluation report associated with the
license transfer. W’ ve also relied upon the
Comm ssion’s m sconduct rule, and in that respect we
have explained carefully that Westinghouse is a
| i censee contractor, is a contractor by virtue of its
proj ect nmanagenent agreenment with Viacom It
knowi ngly provides nuclear services to Viacom the
Li censee, under that contract. Wthout the transfer,

Viacomw || be in violation and unable to conply with
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i ts deconmi ssioni ng pl an, and Westi nghouse’ s refusal s
to accept the materials and to provide the data is
clearly deliberate as opposed to, say, accidental or
i nadvertent.

Westi nghouse  doesn’t chal l enge the
validity of these docunents, although they do raise
guesti ons about how NRC shoul d be interpreting them
W also rely upon the NRC inspection report, the
Regi on 1 inspection report.

| want to enphasi ze t hat we have been very
candid in acknow edgi ng that our Petition does not
present any i nmedi ate threat to the public health and
safety. However, we think NRC has | ong acknow edged
t hat i ssues of conpliance wi th decomm ssi oni ng pl ans
and i ssues associ at ed Wit h timeliness of
decommi ssi oni ng rai se substanti al questions of public
heal t h and safety, and all that is required for NRCto
grant this Petition is that we present a substanti al
guestion of conpliance with public health and safety.

This is in fact best illustrated by the
NRC s 1998 deconmi ssioning rule. This is the rule
which first inposed detailed requirements on NRC
| icensees to develop and inplenment decomm ssioning
plans. This rule was justified by NRC as an adequat e

protection backfit, which neans that it rai sed issues
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of adequate protection of the public health and
safety. And it was justified as an adequate
protection backfit even though for nost |icensees to
whi ch it applied decomm ssioning problens would not
ariseuntil yearsintothe future. So, clearly, there
can be under NRC s concept of decomm ssioning a
guestion of adequate protection even though it is not
an i mredi at e decomni ssi oni ng i ssue.

Furthernmore, it is absurd to argue that
NRC can only take enforcenment action when there is an
i medi ate health and safety problem as opposed to
nmerely a substantial health and safety question. |
mean think about that proposition for a mnute. |If
NRC coul d only take enforcenent action based upon an
i medi ate problem it wuld never be able or
aut hori zed ever to take any enforcenent acti on agai nst
a construction permt holder, because, as everyone
knows, until fuel is received on the site there is
never any i medi at e radi ol ogi cal threat, yet, clearly,
NRChas inits history issued many enforcenent actions
agai nst construction permt hol ders, recogni zi ng t hat
you can i ssue an enforcenent acti on based on sonet hi ng
| ess than an imrediate threat so long as there is a
substantial health and safety question.

As | indicated that Viacomis only asking
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NRCinthis Petitionto apply its requirenments w thout
regardtothe party’ s contractual obligations and does
not ask NRC to decide what those contractual
obligations are. W think NRC action on the Petition
is in keeping with the highest principles of
adm nistrative |aw One of those principles
recogni zes that when a matter is within the specia
expertise of an agency, that that agency shoul d deci de
t hose questions, not sonebody else, and that’s why
we’' re asking you to decide questions as to what the
pl ans nmean and whet her they’ ve been sati sfied.

Criterion 3 asks whether there’ s anot her
NRC proceedi ng t o whi ch we coul d seek this remedy, and
the answer is clearly no. There is no other
proceedi ng pending in which this enforcenment action
coul d possi bly eventuate. Mreover, we have filed the
related application also to termnate the Part 50
portion of the TR-2 license, but that’s a |icense
application. That also could not possibly eventuate
in any enforcenent action agai nst Westinghouse.

Now, Westinghouse has tried and urged NRC
to consolidate our application into the 2.206
proceeding. That is clearly inproper. The Managenent
Directive is quite clear that a 2.206 Petition is not

the place to raise issues that are properly materi al
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i napendinglicensing proceeding. Qur applicationis
clearly a pending licensing proceeding; in fact, it
was pendi ng when our 2.206 Petition was fil ed.

The Commi ssion’s decision in the Indian
Poi nt case, 2-NRC-173, curiously cited by Wstinghouse
itself, provides quite clearly that a 2.206 Petition
can’t be used to avoid an existing forum \Well, we
have an existing forum W have the |license
application to the extent that’s rel evant, but that
only rai ses i ssues about the application. The proper
forumhere is clearly our 2.206 Petition.

Moreover, if you were to consolidate our
application into the 2.206 Petition, you deny Viacom
its rights, because NRC action in response to an
enforcement petition is inherently discretionary,
there’s norights to a hearing, no rights to judicial
review. Whereas on an application we have aright to
a hearing under the Atonmic Energy Act, and we have
rights to judicial review So we ask that NRC
continue to keep the application and the 2626 2. 206
proceeding as entirely separate matters.

As | said, continuing with Criterion 3,
we’' re not asking NRC to take sides in the comrerci al
di spute, and we don’'t think NRC should use the

comerci al di spute as an excuse or reason not to comne
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to grips with the issues which we raise in our
Petition.

Briefly, let ne just go to Criterion 4.
Thi s asks whet her the Petition raisesissues that have
al ready been the subject of NRC staff review and
evaluation. There is an NRC i nspection report, the
NRC Region 1 inspection report, dated Septenber 6,
2002. We believe that it is agrees with our position
t hat decommi ssioning of the test reactor is conplete
save only the provision of data to NRC and the
transfer of the materials tothe 770 | i cense, but that
i nspection report did not address or conme to grips
with the possibility of any enforcenent action. And
so the enforcenent action that we’re requestingin our
Petition is not the subject of any other proceedi ng.

And we next have a series of slides which
address our application to termnate the Part 50
portion of the TR 2 license. As | said, we want NRC
to keep this petition separate fromour Petition, and
so while we’'re prepared to discuss them today, we
really think that’s beyond the scope of the Petition
and would prefer not to, although we’'re here to
di scuss themif you' re interested, and we have peopl e
here avail able to answer your questions.

So let ne skip then to the last slide,
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which | think is the conclusion. W think we have a
valid 2.206 Petition. W think that it neets all the
criteria in the NRC Managenent Directive 8.11. W
think NRC has jurisdiction to decide the matters
raised in the Petition. W think it only raises
matters wthin NRC s particular confidence and
expertise, mainly questions of what the plans nean,
what they require and whet her they’ ve been sati sfi ed.
W think that they, as | indicated, satisfy the
Management Directive. W also think that if you
consi der what we’ re aski ng you to do, we’re aski ng you
to do nothing nore than you would do in the ordinary
course. Inthe ordinary course, you woul d eventual ly
be call ed upon to review your plans, to deci de what
t hey nean and to deci de whet her they’ ve been conpli ed
with. W' re sinply asking you nowto nake those sane
ki nds of determinations in the context of |ooking at
our Petition and reaching a decision on it.

That concl udes our presentation. W're
here, as | said, to assist you and to be helpful in
reachi ng a proper decision, and so, obviously, we're
prepared t o answer any questions that you want. Thank
you very mnuch

CHAI RPERSON FEDERLI NE: Thank you. Thank

you very nuch for that presentation. Let’s next hear
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from Westinghouse, and then we’'ll have a rebuttal
period for Viacom a rebuttal for Westinghouse, and
then we’ || take sone tine to ask and answer questi ons.

MR. WETTERHAHN: May | ask for about five
m nutes to set up our equipnment and everything el se.

CHAl RPERSON FEDERLI NE:  Sure. Yes.

(Wher eupon, the foregoing matter went off

the record at 2:03 p.m and went back on

the record at 2: 08 p.m)

MR. WETTERHAHN. Good afternoon. M nane
is Mark Wetterhahn with Wnston & Strawn. Wth me is
Br ooke Pool e. We are NRC regulatory counsel for
Westinghouse Electric Conpany, LLC. To ny right is
Joe Nardi. Joe has worked for Westinghouse for 35
years. He is currently a supervisory engi neer and
serves as the principal point of contact with the NRC
He has been extensively involved in a nunber of
decommi ssioning activities at a nunber of sites,
including Waltz MIIl, and presently serves on the
Radi ati on Safety Comrittees for both the TR-2 and SNM
770 license. Also with me, as he introduced hinsel f
earlier, is Rick Murphy, with the firmof Sutherl and,
Asbi Il and Brennan, who i s extensively involvedinthe
commerci al di spute between Westinghouse and Vi acom

Wwll try to be informal in our
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present ati on. Each of us will give a part of the
presentation, and feel free if there are any
clarifying questions that you have now or on our
slides to interrupt us. W’'re used to that having
gi ven prior NRC presentations.

First, I'll go over the parties again. It
bears repeating, although Marty tal ked about them
W' |l givealittle nore detail ed description of the
Waltz MII facility and its history, which is, we
believe, quite inportant for your consideration.
W' Il discuss the Viacom filing, the disputes in
arbitration as background for the Petition and your
consideration of it. W’re not asking you to get
involved in the arbitration. We'll give you our
position with regard to both Viacomfilings and again
time for rebuttal, as you di scussed.

Wthregardtothe parties, | won't repeat
what was said, but the Valtz MII| site first was used
in the early to md-’'50s under a predecessor to the
SNM 770 license. 1t was used for the devel opnent of
the Westinghouse Electric Corporation’s Nuclear
Program | eading to the pressurized water reactor and
other water reactors. There was the TR 2 test
facility and a nunber of other facilities associated

wi th power generation. The service business was not
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there at the tine. It did not arrive on site until
the 1980s. So there are two eras. There's one for
t he devel opnent of the pressurized water reactor and
ot her reactors, and then there’s the service busi ness
tinme. And that makes an -- it’s an inportant
di stinction which bears on your consi derati on.

West i nghouse acqui red CBS. CBS becane t he
|l icense, and there was a single license for the site
and made t hi ngs easy. When two |icensees -- when the
CBS sold its comrercial nuclear business to BNFL in
1999 things got a little tricky. And you cannot use
hi story for what happened before when there was only
a single licensee as precedent for when there are two
| i censees. The situations are entirely different.

The newl i censee was West i nghouse El ectric
Conmpany, LLC. It’s a separate conpany, it has nothing
to dowth the original Wstinghouse name. They took
over the nanme but that was all. CBS nerged into
Vi acomin the year 2000. So, basically, there are two
si des. There’s BNFL and Westinghouse Electric
Conmpany, LLC. W call our client Westinghouse, and
we' |l use it in that context for the remai nder of the
presentati on.

I’d like to ask Joe to give you sone

background about the Waltz MII site, and for this
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part could we get the lights?

MR. NARDI: The site is an 850-acre site
in western Pennsylvania. As Mark mentioned, it’s the
primary site now for the consolidated work done by
West i nghouse for the nuclear utilities. It is the
site of the test reactor, that’'s the possession-only
license. Under the 770 |i cense, we have t he pri nci pal
|l icense activity to support the service work, and al so
have with it the | egacy contam nation that’'s rel ated
to the other facilities that were on the site at
various tinmes. These include theretired facilities,
the soil contam nation and the allowance for the
conpl etion of the test reactor cl eanup after transfer.

MR, VWETTERHAHN: | would note that we' ve
defined the term"l egacy contam nation" and used it
consi stently throughout our response. It means a
certain thing, and it’s defined by the relationship
bet ween Vi acom and Westi nghouse. Joe?

MR. NARDI: This is a view of the vapor
shell for the test reactor. As you can see, it’'s
right nowin a deteriorating condition. It’s also a
very expensive facility to deal with. The insulation
on the outside of the vapor shell is a transite
material with | eaded paint, so any renovation of it is

expensive at this point.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

45

W' re going to have a problem we don’'t
need the lights out. |I’msorry, | didn’t expect this.
W m ght have to junp the lights up and down. In this
next slide, this is a further view of the test
reactor, and what you can see in front of it is other
parts of the buildings. This is the GBuilding which
houses nost of the retired facilities. This is the
facilities building which was originally part of it.

And over on this side is all the service
center operations, and that’s nore clearly shown here
on the easel where the licensed activities for the
site are all conprised within this fence line. This
is our principal license activities with only a few
exceptions. W have a water treatnent facility and a
calibration | ab, and there’s a chem stry lab in here.
But the retired facilities are primarily those
associated with this operation here.

Al'l the rest of the site then, this whole
area of the site is actually used for non-licensed
operations, so its enployees are not radiation
workers. So the site is a m xture of things.

W' re going to have to drop this light.
What |’ mgoingtotry to dois give you a wal k-through
of the facility and give you a little bit of the

pictorial interest or history of -- current status, |
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shoul d say, of the facility as it is right now. It
woul d be better if you could take a tour. W invite
you to take a tour of the facility to see for
yoursel f, but this m ght help.

This i s inside the vapor shell |lookingto
the north, and this big door here is the door that
| eads out to the ground Ievel. In the reactor
term nol ogy, we call this the 32-foot level. W’re 32

f eet above the | owest el evation, which is the bottom

of the transfer canal. It is a very small footprint,
it’s a very big building, but it’s tall. That nmakes
it very difficult. It’s not air conditioned. It
would be difficult to wuse for other |icensed

activities. Next slide.

Toorient youalittle bit better, what we
wer e doi ng there was basically standi ng at that | evel
and facing that way. The reactor itself, this is an
original drawing. Wat you're going to see in the
next slide is that basically the bioshield has been
renoved down to about this level. This part has been
renoved, all of the remainder of this building. Next
slide, please.

This is looking exactly the opposite
direction fromwhere | was -- the other picture was

taken. So this turning around | ooki ng back at the top
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of the biological shield. This is the 32-foot |evel.
You have a portion of it remaining here and a portion
remai ni ng bel ow. This is the hole. Thi s wooden
structure covers the hol e where the reactor tank was
originally located. Now, what | want you -- in the
next slide, we’'re going to nove up closer. This shows
the condition of the bioshield as it is today, and
note this: This is an exanple of a nmjor pipe that
went from the reactor cavity down to the transfer
canal belowit, and it has only been covered over.

Thi s perspective gi ves you anot her vi ew of
t he bioshield and the size of it. That's the 32-foot
| evel, this is the 16-foot level. | would like to
make some points here. This is the transfer canal
that runs wunder the reactor and it goes over
underneath the hot cells, which we’'ll show |ater.
There’s other test pits, and this is called the sub-
cell roomthat we're entering into now Note that
there’s several penetrations all around which have
been just covered over. Next slide.

This is standinginsidethe sub-pileroom
That’ s the access to the transfer canal. The tank was
up here, and note that there’'s several penetrations
here. 1'd like to get another cl oseup of those on the

next slide. These are typical of what was done with
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t he enmbedded pi ping t hrough the bi oshield where only
t he end was seal ed of f. These enbedded pi pes have not
been cleaned and not been surveyed their entire
| engt h.

This is in the adjacent building. This
facility here now nmakes the transition to what is
covered by the 770 license. This is the transfer
canal. The reactor is over on this side. The hot
cells are up -- were originally up at the upper |evel
above this. This is support structure for the hot
cells and the transfer canal going the entire | ength.
You can see the results of some of the renedi ati on of
the walls. It has not been conpletely renediated.

Let’s look inside the transfer canal
This is the wall of the transfer canal. This is a
grid marking for surveys. The "E" stands for an
el evat ed readi ng, and as you can see in this case, the
reading results were about two million counts per
m nute on the survey nmeter. For the criteria that
woul d be applicable, it would be on the order of
somet hing i ke 2, 000.

MR. W DMVAYER: Two thousand tines the
criteria?

MR. NARDI: No, 2,000 versus two m|1lion.

MR. W DVAYER  Oh.
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MR. NARDI: This is another exanple of a
penetration or an enbedded pipe that’s through the
wall. Inthis case, this is an enbedded pi pe that | ed
up to the hot cells. 1In this situation, rather than
what you saw in the other where the pipe is just
seal ed over, it was necessary to put several | ayers of
steel plate over top of the pipe and bolt it to the
wal | . These are areas of el evated readi ngs yet. And
t he reason that this was done was the | evel s were hi gh
enough tointerferewiththe ability to continue to do
surveys. Behind that is a pipe, and it has not been
cl eaned or thoroughly surveyed. It will not neet any
rel ease criteria.

This wall here |l eads out to-- thisis the
outside wall, and there’s a penetration through this
wal I whi ch was part of what we call the process drain
line. Thisis the start of one segnment of the process
drain line. The interior of that process drain |line
is reading about 600 nr per hour. So in order to
shield this, this nmassive concrete block was put in
place, and it was nmarked to cut the radiation |evel
down for the process drain line.

Now | ' m standi ng outside and if you | ook
over here, this is the reactor, this is the facility

bui I ding. 1’ mbasically | ooking at that buil ding, the
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facility building. And as was pointed out in the
previous, underneath here are a |ot of underground
tunnel s connecting this building, whichwas originally
used for the reactor, to the vapor shell, which is
behind ne. What | want to really dois focus on this
area right here, so we’'ll nove up close to that.

This is the north and south test pit.
They’' re part of theretired areas that were renedi at ed
partially. There is ground contam nation all around
here. You' |l see that we had to mark it. That ground
contam nation is part of what we call the other soi
areas that have not been addressed by Viacombut are
a part of the original renmediation plan. You have to
forgive me, | have a cold and ny voice is breaking.

This picture here, walk down to right
about in here, down in the buildings, below the
service center, this is the service center behind us,
part of the service center conplex. The process drain
line that | showed you in the picture starting up in
the one building conmes down along underneath the
ground here. Renedi ation was conducted. You can see
where it stopped, right at the road. The
contam nati on continues underneath the road but was
not conpleted as required by the plan.

Tur ni ng around and | ooki ng i nthe opposite
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direction, this is the sane interface between the
remedi ated area and the road. The contam nation al so
existsupinthis area, but the renedi ation effort was
taken up to here and then stopped w t hout conpleting
it.

The | ast picture shows the end. This is
the end of the process drainline as it exists today.
W put a stand pipeonit tobringit upto the ground
surface so that we would be able to nonitor what'’s
going on. It turns out that the process drain line
didfill upwithwater, didIleak, and it was necessary
t o do sone addi ti onal soil renedi ati on around t he base
because of the spillover of the water. As it is now,
West i nghouse has taken the actions to drain the |ine
and keep it dry. The building in the background is
the building that supports the ground water
noni toring. There are some ground water nonitor wells
out there in the field that you can see. Al the
water is processed through here.

And with that, 1'd like to turn it back
over to Mark.

MR WDMAYER WETTERHAHN: Thank you.
There were two filings, as you know al ready. W ask
that they both be treated under 2.206. Westinghouse

filed a consolidated response on Decenber 20, and not
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only did we respond but we asked for affirmative
relief under 2.206 if the NRC accepted the petitions
of Viacom

Let’s talk about what this dispute is
about and what it’s not about. It’s not about whet her
the Valtz MII will be appropriately renedi ated. The
di spute relates to which of the two parties pays for
remedi ati on under the plans. The parties got
t oget her, they have an agreenent, that is agreenent is
indispute. The questionis who pays? It’s as sinple
as that. If | were cynical, | would say that the two
filings were nmade to gain |leverage in the ongoing
arbitrations. R ck will talk about the arbitrations
and what the criterion is for who pays to informyou
as to the background.

As you heard, Viacom would ask that you
say that its obligations under the decomr ssioning
pl an have been conpl eted and, in effect, term nate the
license and automatically transfer the residual
radi oactivity intothe 770 i cense. Viacomwoul d have
the NRCfind that it need not conpl ete the renedi ati on
of the biological shield as it told it would. W
believe, as will be explained later, that it’s clear
that as part of the deconmi ssioning of the TR-2

facility, the biological in its entirety was to be
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renoved. The 50.59 that was discussed did not and
coul d not have changed that situation. That’'s NRC
Li censing 101.

Again, we believe this is a contractua
di spute. We nentioned survey data. The survey data
is alsointhe mdst of that di spute, who owes who for
the paynent of that information. What’'s the
i nformati on about? 1t’s not about information which
affects the public health and safety. These areas are
clearly under the control of Westinghouse. It’'s a
matter of has the actions under the TR-2 | i cense been
conpl et ed? Has Viacom conpleted its contractual
obl i gati ons.

The data, this infanmous data, what it does
is menorializes the status quo. As you saw, as Joe
descri bed, the status quo is there’ s contani nation
there’ s unexpl ored region, and that entire pedestal,
the biological shield, remains in place and
unrenedi ated. So the data is not data for |icense
term nation. At nost, it states what the status quo
is.

Vi acom has denobilized all activities at
the site. Wat you sawin the pictures is where they
st opped. There’s no further work going on at the

site. Clearly, they started sonething, they didn't
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complete it, they went halfway and they stopped
That’s what the dispute is about: Wio pays for

fini shing what they should have fini shed?

Ckay. If the NRC, as | said before,
considers the petitions, it should consider our
affirmative request which I’'l1 discuss later, which

arerelatedto their request. W believe that the NRC
shoul d deny the petitions. There’s no regul atory
purpose of getting involved in this conmercial
di spute. We believe it was filed perhaps to gain an
advantage, to get the NRC into that dispute. Ve
bel i eve that the NRC can easily and shoul d stay out of
t hat commerci al dispute.

Wthregardto whet her Westi nghouse has to
accept the residual materials inthe TR-2 reactor, it
is our position, as you can see from the pictures,
that the biol ogical shield has not been renoved, it
has not been renediated. Significant contam nation
remai ns, and, nore inportantly, when the |icense was
to be term nated, the NRC accepted the term nati on of
the license, the TR-2 license, with proposition that
seanl essly that remedi ati on woul d conti nue under the
770 license. It was not to stop there, it was to
continue under the 770 license. As | said before,

they’ve left the site, they have not conpleted the
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required remediation under the 770 I|icense, and
West i nghouse sinply has no confidence that were the
license, the TR-2 license, to be term nated, that
Viacomwould live uptoits obligations under the SNw
770 |icense.

Let ne address what are its obligations
under the 770 Iicense. M. Malsch talked very
generally about what the NRC required and didn’t
require with regard to that. It is Westinghouse’s
view that the NRC approves specific criteria for the
what we call retired facilities which we've
enuner at ed, for shorthand, perhaps | egacy facilities,
but we’ve called themretired facilities. There was
one criterion for wunrestricted release. If the
Li censee, which is Westinghouse, had no further use
for the facility under the timeliness rule and the
license termnation rule, the NRC approved and
mandat ed unrestricted rel ease according to certain
criteria.

Those are in the plans, and we believe if
West i nghouse determ nes, as the Licensee, under 770
that there’s no use for -- no licensed use for the
retired facilities, they nust be renediated to that
criteria. |If there is a use for those facilities,

t hey have to be renediated to a criterion which |’
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call for shorthand four times unrestricted use. But
the fact is that Viacom has not conpleted its
remedi ation to either of those criteria. It started,
it stopped, and it left the site.

Considering all this, West i nghouse
believes that it’s not appropriate at this point in
time for it to accept the residual radiation fromthe
TR-2 reactor. Even if it somehow could accept the
radi ati on, the obligation to continue cleaning up is
a financial one by Viacom Wile Westinghouse is the
Li censee, inportantly the NRC asked for and received
financial assurance from Viacom for renedi ati on of
portions of the site, what we call the |egacy
operations. Soit’'s not a clean division. It’s a --
whi |l e Westinghouse has ultimte responsibility, it
accepted that responsibility based upon Viaconis
obligation to clean up the | egacy contam nati on.

Clearly, this view of the world is in
accordance with your tinelinessrule. It’s clear that
the NRC did not accept that these facilities would
merely sit around unused and unrenedi ated for 40 or
nore years, while the remai nder of the site, whichis
conpl etely separate and apart, would be continued to
be used for licensed activities. Really there are two

parts of the site, one which is unused and one which
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is actively being used for principal activities of
Vst i nghouse.

| would like to turn it over, | got a
little bit out of order, to Rick who will tal k about
the disputes in arbitration merely as background to
perhaps why this was filed and what an action on the
part of the NRC woul d possibly affect the arbitrati on.
Ri ck?

MR. MJURPHY: | wll be brief because |
know t hat you don’'t want to hear too much about the
comercial dispute, but it does give you sone cont ext
to give you sone i dea of why we are here today despite
Vi acom s protestations that they don't want the NRCto
inject itself into the conmercial dispute. Any
actions taken by the NRC here could have a profound
ef fect on how the commercial dispute is resolved.

VWhen BNFL, West i nghouse’ s par ent,
purchased the nuclear service operations from CBS,
BNFL and CBS agreed to a very specific division of
responsibility for the renediation of the existing
contam nation of the Waltz MII|, the contam nation
we’ ve dubbed t he | egacy cont am nati on. Everybody knew
there was contam nation at Waltz MII at the tine the
sal e was negoti ated. Everybody knewthat then CBS had

undertaken to cl ean up that contam nation. So part of
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the negotiations were a determ nation of how the
responsibility for conpleting that cleanup was to be
di vi ded.

The agreenent that finally came out of
that -- next slide, Brooke -- resulted in Section
8.1(a) of the Asset Purchase Agreenent. As you can
see, what that says is that with respect to Waltz
MII, and | quote, "CBS shall at its sole cost and
expense inplenment all renedial measures including
renoval and decontami nation activities as my be
required or are i n accordance with approval s recei ved
or to be received fromthe NRC." Now, at the tine
this |anguage was negotiated, CBS had already
submtted the two plans for approval to the NRC, the
TR- 2 Deconmi ssi oni ng Pl an and t he SNM 770 Renedi ati on
Plan. Next slide, Brooke.

CHAlI RPERSON FEDERLI NE: Coul d you just
point on to the area that’s the subject of this part
of the Agreenent?

MR, MURPHY: Wll, all of the retired
facilities are subject tothis part of the Agreenent.
The TR-2 is here, and that’s the TR-2 Deconmi ssi oni ng
Plan, and then there are other retired facilities
associated with it along with the process drain |ine

t hat runs roughly through here down to the facilities
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that have been renediated that were part of the
retired facilities. There is a list attached -- as
well as the soil site, | dare not forget the soils
t hr oughout the site.

CHAlI RPERSON FEDERLI NE: This seens to
suggest in areas of the Waltz MII| Service Center.

MR MURPHY: Right. Well, the whole --
the Waltz M1l Service Center was a defined termfor
the whole site.

CHAI RPERSON FEDERLI NE:  Ch.

MR. MJURPHY: That’'s the whole 850-acre
site --

CHAI RPERSON FEDERLI NE:  Ckay.

VR. MURPHY: --  that BNFL, now
West i nghouse, was going to |lease from Viacom then
CBS, as part of the deal.

CHAI RPERSON FEDERLI NE: Ckay. Has that --
you’ ve got an outline around an area that says Service
Center. |Is that just --

MR. MURPHY: That’ s just to delineate what
is now covered by the SNM 770 Ilicense that was
transferred by CBS to Westi nghouse and cl osed. Wen
we refer to the Waltz MII| Service Center what we
refer tonowis Waltz MII that was covering the whol e

site.
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MR, WETTERHAHN:. Let ne interject. Under

NRC, the entire site is covered except for the TR-2
reactor wunder the 770 |license. There are two
different activities: One, clean up the |egacy
operations and the other one is the principal
activities of the service business. And those take
pl ace in the area marked Service Center. Viacomdid
undertake a |l ot of soil renediation in other areas,
because it was affected by its earlier operations and
was required to do so under this Agreenent.

So that there’s no m sunderstanding, |et
me read into the record here what the retired
facilities are: The process drain line, the hot cell
door wells and fl oor, transfer canal, west annex ar ea,
north/south storage pits, process waste tunnel
primary cool ant tunnel, netal agraphic |ab, hot cell
| oadi ng area, forner | ow 1| evel waste storage pad, sub-
cell room and sub-cell fan room And it was also
required to continue its renediation of the TR-2
facilities after transfer.

MR. MJURPHY: And the soils.

MR, VETTERHAHN: And the soils.

MR. MURPHY: Most of those things on the
list are hereinthis vicinity. The former |owl evel

waste pad is down here, the process drain |ine runs
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t hrough the site.

Now, Section 8.1(a) tells us that CBS
agreed to cl ean up the contam nation then existing at
Waltz MII in accordance with approval s recei ved from
NRC with respect to the project CBS proposed when it
submitted the TR-2 Deconmi ssioning Plan and the SNw
770 Renedi ation Pl an. |ncluded anong approval s t hat
were received over tine fromthe NRC with respect to
those renediations were the criteria that Mark has
told you about a few m nutes ago that was criteriato
decontam nate the retired facilities and the old TR-2
facilities to unrestricted release if there was no
future license use for the facilities or four tinmes
unrestricted release if there was afuturelicense use
for the facilities. They've not nade it on any of
that before they wal ked off the site.

The TR-2 Plan covered the old test
reactor, what’'s green here. The SNM 770 Pl an covered
thelist of retiredfacilities andthe soils, thelist
that Mark just read to you. In short, what CBS
agreed to do was deconmi ssion the test reactor and
renediate retired facilities including the soils of
the site to the criteria that the NRC approved.

West i nghouse, on the other hand, and this

was in agreenment, part of the agreenment between the
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parties, Westinghouse agreed that it was going to be
responsi bl e for decomm ssioningtheentiresite at the
end of its useful life, remediating at that tine any
contam nation that survived the deconmm ssioning in
accordance with approvals -- deconm ssioning and
remedi ati on in accordance with the approvals of the
two plans. So Westinghouse i s not suggesting that it
doesn’t have the obligation to decomm ssion this site
at the end of its useful life; it absolutely does.

West i nghouse takes its responsibility as
a licensee here very seriously. And there | should
make the point that as Mark said, this dispute is not
about whether this site gets cl eaned up, this dispute
i s about who pays for the cleanup. The site will be
cl eaned up by this Li censee regardl ess of who pays for
it, but we want to have the opportunity to get that
guestion resolved. Thirty-two.

Now, | m ght al so note that when t he Asset
Purchase Agreenment was negotiated, the parties
recogni zed sensibly that a dispute mght arise with
respect to the work that CBS was agreei ng to conpl ete,
and they specifically agreed in Section 8.8 of the
Asset Purchase Agreenent, and | quote, "That any
di spute as to the matters concerning the Waltz M|

Service Center described in Section 8.1(a) shall be
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settled by arbitration.”

After Viacom denobilized the cleanup
proj ect and di d so despite Westinghouse’s objections,
West i nghouse, follow ng the procedure that was cal |l ed
for under the Asset Purchase Agreenent, initiated
arbitration. Theissueinthat arbitrationis whether
Vi acom has done what CBS prom sed to do with respect
to the cleanup. That arbitration is well underway.
A panel has been appoi nted, the parti es have sel ected
arbitrators. It’s going to have its first neeting in
about two weeks, and there is no reason to believe
that there won’t be a hearing in that arbitration
within the next eight to ten nonths.

And | et ne give you a note about tim ng.
This is arbitration, it isnot litigation. It is not
going to drag on forever. For exanple, because it’'s
arbitration, there’s not going to be an appeal. Once
the arbitrators rule about who has to pay for this,
that will be it, and one of us will pay for it.

Now, despite the agreenment to arbitrate
all the disputes relating to the cleanup, Viacom
apparently in an attenpt to create |everage here
despite the protestations, initiated the proceedi ngs
that bring us here today. As | said before, there’'s

no doubt that if the NRC were to grant any portion of
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the relief that Viacomhas requested, it woul d have a
prof ound outcone on the outcone -- profound effect,
rat her, on the outcone of that arbitration proceedi ng.

Now, you've also seen reference to a
second arbitration proceeding. As you’' ve heard,
Westi nghouse served as nanager of the remnediation
project, pursuant to a contract with Viacom Viacom
has denobilized, tol d Westinghouse to cease work with
respect to the remediation, and Westinghouse has
initiated an arbitrati on proceeding trying to coll ect
approxi mately $3 m I lion that Vi acomowes Wsti nghouse
for work done before the project was denobilized. And
nost of that $3 million rel ates to noney Westi nghouse
has al ready spent to pay the prine subcontractors on
t he project for work that they did for Viacom That's
what that arbitration is about. W have a panel al so
enpanel ed there that does not have a direct inpact on
this dispute, but that one will proceed as well.

And 1’1l turnit back over to Mark to tal k
about Westinghouse’s position.

MR, WETTERHAHN: Cl early, we believe this
is a contractual dispute. Arbitration is the forum
contractually chosen by the parties. Any NRC
pronouncenent could affect the dispute. There is

absolutely no reason for the NRC to get involved at
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this point in time. These are two |arge conpani es,
both able to pursue the arbitration and both able to
pay any award by the arbitrator. [It’s who pays.

There are no health and safety issues
here. The NRC should exercise its discretion not to
becone i nvolved. | say there are no health and safety
i ssues because the TR-2 reactor is being carefully
controll ed by Westi nghouse under contract to Viacom
The entire site i s being nmaintai ned by Westi nghouse.
The ground water is being treated. The process drain
line is being treated and nonitored to assure no
ongoi ng health and safety problemexists while it’'s
deci ded what Vi acomhas to do under its responsibility
to conplete the appropriate renediation under the
l'i ne.

However, it’s our view that if the NRC
does decide to consider one or nore of the issues
under the petitions, it should do so in an overal
context. As we say in our Petition, it should require
Viacom to conplete the decomm ssioning of the TR-2
license, as we’'ll explain later, decomm ssion and
decontam nate the TR-2 facilities to free rel ease
st andar ds under t he SNM 770 | i cense wher e West i nghouse
has det erm ned t hey are not appropriate for use inthe

ongoi ng service business. That’'s clearly a decision
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by the Licensee, Westinghouse, as to whether it has
any principal use in the business.

| m ght say that Viacomdeclined to be a
| i censee under the 770 license. So that decision is
not Viaconis, that decision, as | understand the NRC
rules, isthat of the Licensee, andit’s exercisedits
deci sion. As you can see by the pictures, a picture’s
worth 1,000 words. These really do not have a use in
the principal activities of the service busi ness goi ng
f orwar d

And we would ask that the NRC require
Vi acomt o conpl et e t he renedi ati on of t he cont am nat ed
soil and ground water as well as the other |egacy
facilities, theretired facilities, to the standards
whi ch were submitted to the NRC and approved by the
NRC. |"d like to go through that in nore detail
["11 turn that over to Joe with regard to what we're
asking in our portion of the 2.206 Petition. Joe?

MR. NARDI: What I'd like to do nowis to
di scuss the three areas of the dispute. They
basically are the test reactor status, the conpletion
of theretiredfacility renedi ati on and t he conpl eti on
of the contam nated soil. What I'’mgoingtotry to do
i n each one of theseis to tal k about what is required

and what is the current status.
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First of all, it'’s clear that both
Revi sion 0 and Revi sion 1 of the Decomm ssi oning Pl an
envi sioned that the entire biological shieldwuld be
renoved. The 50.59 anal ysis that is discussed inthe
Petition did not change that requirenent and cannot
change that requirenent. That is sonething that’s
certainly outside the scope of the Licensee to nake a
change to the criteria for conpletion of the
remedi ati on or deconmi Ssi oni ng.

Inthis room |I’mthe only person who sat
in on that Conmittee and was part of it. W took a
long time | ooki ng at those 50.59 change process. W
anal yzed very carefully the process for renoving the
tank. There were two options in the original plan; we
picked athird option. We did that in accordance with
the 50.59 process. W were very careful about how we
didit. |If you look at the m nutes of the neeting,
and nuch of that is in the response, you' |l see that
our entire deliberation was focused on the process for
renmoval of the tank. W did not address, we never
di scussed any concept that we change the criteria for
conpl etion fromrenoval of the bioshieldto renoval of
a portion of the bioshield. That is sinply wong.

MR. WETTERHAHN: Let ne al so add that, as

we said in our response, that’s al so a requirenent of
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the technical specifications for the facility, and,
clearly, if it’s in the technical specifications, it
can’t be changed by 50. 59.

MR. NARDI: That isright. It’s basically
-- as | point out, it was an i nappropriate avenue for
changi ng the deconm ssioning criteria. And we never
triedto change the decomm ssioning criteriafor using
that procedure. Any presunption that that was the
pur pose of the 50.59 change is w ong.

The current status, as you ve seen, is
that Viacom has ceased work and denobilized |arge
portions of the biological shi el d, and the
cont am nat ed penetrati ons, the enbedded pi pi ng remai n.
The actions required by Viacomto conplete it are two
actions. One is to conplete the biological shield
removal , but, nore inportantly, what they don’t bring
out is there is a <clear commtnent in the
Deconmi ssioning Plan that upon transfer of those
facilities to the 770 license, the renediation wll
continue to the criteria established in the 770
remedi ation to those criteria. That is what is
required, and that is what Westinghouse is concerned
wi |l not be done and Viacomhas stated they will not
do.

Let nme turn to the retired facilities.
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The criteria were established in aletter of June 19,
1998. This was before the signing of the Agreenent
bet ween BNFL and Westi nghouse, or CBS at the tinme, and
it was approved prior tothe formal signing. But this
established specific criteria at the request of the
NRC t o what woul d be the end point for the conpletion
of the retired facility remedi ati on under the pl ans.
We established two criteria. The first one was what
we cal |l unrestricted rel ease, and, very qui ckly, what
we were pinning ourself to was that in the |icense we
have an wunrestricted release of facilities and
equi prent i n accordance with the August ' 93 docunent.
|"m sorry, | forget the full title, but that is a
standard NRC document for material |icenses. | t
defines wunrestricted release of facilities and
equi pnent .

Si nce t hat was an approved docunent inthe
license, we tied ourselves to that. If we had no
plans for license use for that area, whether it’'s a
separate building or anything else, if it’s an area
and it’s being renediated, it would go to the
unrestricted release criteria in that docunent.

CHAI RPERSON FEDERLI NE: Could | just
clarify, does anybody on our staff know is that the

SBNP SDMP Acti on Pl an?
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MR NARDI : It's referenced in the SBNP

SDWVP Action Pl an.

(Marsh answers of f-m ke.)

MR MARSH ROBERTS: It’sthe samecriteria
that’'s in the SBNP SDWMP Action Plan. It’s the 1993
gui del i nes for determ nati on of byproducts, especially
--and it’'s --

CHAI RPERSON FEDERLI NE: Ckay. Thank you.

MR. NARDI: The second criteria was that
if there were plans for continued |icensed use of the
area, then we would be allowed to go to four tines
that nunber, and there were other criteria, other
requi rements under that regardi ng enbedded pi pi ng or
anyt hi ng el se, but those were very specific criteria.
It was not nebul ous, we’'re only going to take it far
enough to leave it for end of |license use. These were
criteria established to conplete the renediation

The deci sions as to who nakes the plans
for future license use can only be nmade by the
Licensee. This is a necessity because it has to be a
principal licensed activity. W cannot just sinply
plan to use it sonetinme in the future undefined.
Status, Viacom has ceased work w thout conpleting
renedi ation to either criteria. And to reenphasize,

actions required by Viacom are to conplete the
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remediation of the retired facilities to those
criteria and to conplete the renediation of the
remai ning reactor facilities upontransfer. Mark has
already read in the list of retired facilities, so |
won’ t di scuss them

Let nme turn quickly to the soil
contam nation. Thecriteriainthe Revised Soil Plan,
what happened was that we had the initial SNM 770
Renedi ation Plan. W had criteria for the soil and
criteria for the buildings. You already heard that
the criteria for the buildings were not accepted. W
changed t hem we wor ked under that. For the soil, the
criteria we had in the plan, which covered the entire
site, were not accepted. W wote a Revised Soil
Pl an, Viacomprepared it, to renediate certain areas
of the site to reduce the soil and ground water
contami nation and built into that was an agreenent to
| ook at eventual unrestricted use of the site in 20
years or 25 years based on the problemof the ground
wat er contam nati on.

The status, however, right now is that
Vi acom ceased work w thout conpleting all of the
remedi ati on required by that Revised Soil Plan. That
Revi sed Soil Plan only enconpassed a portion of the

site. The initial plan enconpassed the entire site.
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There was a commitment made as part of the submtta
of the Revised Soil Plan that the other areas of the
site would -- a plan woul d be submitted for approval
and i mpl ementation at that tinme.

Okay. This is a specific extract froma
Li censee response to an NRC question and said that
t hese specific areas -- the question related to what
are you goi ng to do about the other soil areas. These
specific areas wll be addressed in a separate
submittal to be made by July 31, 2000. That submttal
has never been made. It was started by Viacomand now
they refuse to conplete it.

The actions thenrequired by Viacomare to
conpl ete the renmai nder of the soil renediation under
t he Revi sed Soi|l Plan, to devel op the Soil Renedi ati on
Pl an, pursuant to the comm tnment made in January 11
2000. And that’s only one exanple. There were many
ot her exanpl es of where that comm tnent was nmade for
the other soil areas, to inplenent that plan upon
approval and to conplete the commitnment for the
process drain |ine that was made i n another |etter of
August 12, 1998. There’s al so anot her el enent of the
renmedi ati on of the site that has not been conpl et ed.
This is not currently in dispute, but there’'s a need

to devel op and i npl enent a | ong-termplan for ground
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wat er remedi ati on on the site.

Wth that, 1'd like to turn it back over
to Mark.

MR. WETTERHAHN: Very qui ckly, based upon
what we’ve told you and what you’ve seen, the NRC
shoul d deny the petitions and all owthe matters to be
resolved in arbitration proceedings as those
proceedings were chosen by the parties as the
appropriate venue for dispute resolution. At nost,
NRC shoul d defer a decision on the petitions pending
t he outconme of the binding arbitration proceedi ngs.
There’ s no reason that you cannot wait the rel atively
short tinme that these proceedings will take to reach
t heir concl usi on. However, if you do decide to
consi der these in your discretion, it should consider
the full bal anced pi cture and take affirmati ve acti on,
as we’'ve outlined previously, requiring Viacom to
fulfill its responsibilities.

As a last point, again | invite you, the
remai nder of the Board, and we encourage you to see
the site, and that way you'll be able to understand
West i nghouse’ s perspective even better. Thank you for
your tine.

CHAI RPERSON FEDERLI NE: Thank you very

much for that presentation. Let me just turn to
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Vi acomand ask i f you have any cl arifyi ng remarks t hat
you' d like to make?

MR, MALSCH: Just a few things, just six
points I'd like to address very briefly. First, we
very much enjoyed the slide presentation and the
pictures of the facility that Westinghouse has
provided, but, as |I'’msure the NRC would think, the
pi ctures thensel ves and a | awyer’ s descri pti on of what
the levels of residual contam nation are are no
substitute for actually providing NRCw th the data.
I f Westinghouseiswllingtogive NRCits pictures of
the facility and to provide | awers’ descriptions of
what contam nation renmains, certainly they should be
willing to provide you with actual data that you can
evaluate. Cearly, no one can tell the real actua
status of the facility by nerely | ooking at pictures
and listening to |l awers, and that’s why we ask you to
ask themto provide you with the data.

Secondl y, Westinghouse says this is all
about noney. W’ ve been very clear we are not
interested in having NRC decide who pays for the
remedi al action or the deconm ssioning. That is the
proper subject of the arbitration di spute. W’ re not
asking NRC to construe any aspect of the Agreenent

between the parties. W’re not asking NRCto becone
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a party to the arbitration. Wat we are saying is
that we are raising the question who decides, who
properly deci des what NRC requirenents are, what the
decommi ssi oni ng pl ans requi re and whet her t hey’ ve been
satisfied. That is a matter peculiarly within NRC s
experti se.

And just imagine, if you will, if, in
accordance with Westinghouse’'s suggestions, that
should be decided by an Arbitration Panel. An
Arbitration Panel decidi ng what NRC requi renments nean
and whet her they’ ve been satisfied? Wat good woul d
that do? Suppose they decided the matter in favor of
Westi nghouse or us? That woul dn’t be binding on the
NRC. That couldn’t possibly lead to a Ilicense
transfer, it couldn’t possibly lead to NRC requiring
provision of data. Only NRC can decide finally what
its requirements are and whether they ve been
satisfied. It will do us no good to have the
Arbitration Panel address the matter of conpliance
wi t h NRC deconmi ssioning plans if inthe end NRC nakes
the final decision and reaches a decision that is
different than the Arbitrati on Panel reaches. What
good woul d that do? It would do the parties no good
what soever .

Finally, | should say that their argunent
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really proves too nuch. If you think about it,
practically everything the NRC does has conmerci al
inmplications, and | thinkit is true here that the NRC
action and response to our Petition would have an
effect onthe arbitration. 1t would have an effect on
the arbitration in the sense that NRC would be
deciding what its requirenents nmean in the first
i nstance as opposed to the Arbitrati on Panel and t hen
havi ng t he NRC reconsi der those matters under its own
i ndependent authority.

When t he NRC grants an operating |license,
for exanmple, that has profound inplications for a
comercial dispute between the applicant and an
architect engineer over whether the designs are
satisfactory. |f NRC should take enforcenent action
against the licensee for, let’s say, inproper
i mpl ementation of its quality assurance program that
woul d have profound inplications for a comercial
di spute between the applicant or licensee and its
contractor. But that doesn’t mean t hat in doing those
actions and in taking that enforcenment action and in
i ssuing the operating license NRCis becom ng unduly
involved in the commercial dispute. It would only
becone unduly involved if it gets sucked up into

construing purely comercial docunents and deci di ng
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purely conmercial nmatters. W’re not asking NRC to
construe commerci al docunents, we’re only asking you
to construe your own requi renents and deci de whet her
t hose requirenents have been satisfied.

Thirdly, clearly, this is a very old
facility. The license was issued, the original TR-2
| i cense was i ssued in 1959. But it is also clear that
it was never the intent of either of the plans to
achieve final deconm ssioning for unrestricted
rel ease, and NRC never mandat ed t hat that woul d be t he
case. The original 770 Renedi ati on Pl an provi ded very
clearly that the retired facilities, even after
transfer, would be continued to be controlled in
accordance with the Radiation Protection Program
applicable to that |icense.

And so it was always the intent of the
pl ans that renedi ati on woul d be done consistent with
continued licensed use of the facilities and
consistent with the continuing treatnent of the
retiredfacilities as beingwithintherestricted area
and controlled for radiation protection purposes.

Now, that brings us to the actual
remedi ation criteria that has been discussed here.
The criteria actually were in response to an NRC

| etter to Westinghouse expressing reservati ons about
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the criteria that had been proposed. The criteria
t hat had been proposed tal ked about renedi ati on only
to the extent of elimnating the need to treat the
areas as high radiation areas over airborne
radi oactivity areas. This was consistent with the
concept that these would continue to be controlled
areas under the Radi ation Protection Programand t hat
criteria were then designed primarily to protect
wor ker s.

NRC said in its letter, | think it’s a
| etter dated June 10, '98, not that it had problens
with the concept of treatingtheretiredfacilities as
continuingtoexist inrestricted areas and conti nui ng
to be controlled, but rather had a problem wth
whet her this was really ALARA, whether nore really
could practically get done.

I nresponsetothat, Westinghouse proposed
on June 19, 1998 a revised renedi ation criteria. Two
t hings were -- two successive criteria were proposed.
One, were it to be applicable to inactive retired
areas which may be wused for future licensed
activities, and the other were to be applied to
i nactive areas which will not be used for future
licensed activities. And, in particular, these would

be areas within buildings and separate areas within
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bui | di ngs that are bei ng converted over frominactive
retired areas to unrestricted areas.

So two sets of criteria were proposed by
West i nghouse, one that woul d apply to facilities that
were to remain retired facilities and in accordance
with the plan to remain within restricted areas and
another to apply to those which Westinghouse m ght
deci de woul d be converted over fromretiredfacilities
into unrestricted areas.

NRC r esponded on August 21, 1998, and what
it said was is follows: "This letter does not anend
Li cense Nunmber SNM 770 nor approve the Waltz M|
facility SNM 770 Renediation Plan." That actually
happened | ater on. "The letter isintendedtoclarify
the scope of activities that can be perforned in the
retired areas to remain within buildings that are
currently inuse at the facility." And so, actually,
what NRC revi ewed and approved was t he application of
restricted release criteria to areas that were
continuing to be within the restricted areas of the
facility. There was never any requirement by NRC to
renedi ate any areas so that it would be suitable for
unrestricted rel ease.

Now, clearly, that will be ultimtely the

responsi bility of Westi nghouse as t he SNM 770 Li censee
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at the end of the useful life of the SNM 770 |i cense.
And, clearly, if Westinghouse should decide that it
wi Il not ever use any of these facilities anynore in
t he conduct of principal licenseactivities, their the
Li censee, that’s their decision. [It’s just not the
pl an, that was not the concept of the original plan.

On the biological shield matter, let ne
just address that briefly. There are two pl ans here,
there’s Revision O to the TR-2 Deconmm ssioni ng Pl an
and Revision 1 nade pursuant to 50.59. Revision 1
described two ways to renove the reactor pressure
vessel. Both ways, both option 1 and option 2, are
described as first renoving the mgjority of the
bi ol ogi cal field, that was option 1, clearly inplying
t hat sone remai ned. And option 2 stated specifically
t hat the renai ni ng cont am nated portions coul d be cut
away or decontami nated in place. So, again, option 2
contenpl ated that part of the biological field m ght
remai n.

I f there was any doubt about this at all,
if there was any doubt at all about whether the plan
contenplated renoval of all or only part of the
shield, it was clearly resol ved by the environnment al
report whi ch Westi nghouse submtted along with Rev. 0

to the plan. That report states no |ess than four
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times, at Pages 2, 6, 8 and 12, that renmpval of only,
guote, "portions of the biological shield," closed
guote, isall that isrequired for |icense termnation
and transfer to SNM770. And | have a copy of this
report | can refer to you if you re interested. The
envi ronnental report al so states that a portion of the
shieldw Il infact betransferredto SNM 770 which is
exactly what we contenpl ate.

On the soil plans, it is true the 1999
Revi sed Soil Pl an addresses only sone of the possibly
contam nated soil areas of the site. And, yes, it was
al so the case that when the plan was submtted there
was a commtnent to submt -- conme back to the NRC
with additional information, additional plans to
remedi ate other soil areas. But this was to be, in
accordance with the conm t nent, a separate subm ssi on.
That’ s a separate plan. W’ re only here tal ki ng about
the 770 pl an as revi sed and suppl enent ed and appr oved
by the NRC, not some separate plan. This may indeed
by Westinghouse’s responsibility, but it is not our
responsibility inaccordance with the Agreenent and i s
not what we understand to be contenpl ated by the pl an
t hat the NRC approved. It may have to be done at sone
poi nt, but that point is not necessarily now. W do

t hi nk, however , t hat there’s been sufficient

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

82

remedi ati on of ground water and soils that thesiteis
now ripe for renmoval from the SBNP SDWP list. W
t hi nk substanti al progress has been nade, and we t hi nk
if NRCwere tovisit the site and | ook at the data, it
woul d agreed with us in that respect.

MR. McBRIDE: Let nme, if | nmay, add just
one ot her matter about the conmerci al di sputes, which
we did not seek to bring up but because M. Mirphy
did, and thisisinthe category of rebuttal, 1'd just
like to clarify for you. He indicated there were two
di sputes. The second one he di scussed was actually
the first one that was filed, and he did concede
properly, these were his words, | wote them down,
that that matter, the first one filed, second one he
di scussed, does not have a direct inpact on this
di spute that we’re describing today.

The ot her matter, the one that he said did
have an inpact was actually filed after we filed the
Petition and the application with the Comm ssion. W
filed those on Cctober 30. That second arbitration
di spute was fil ed by Westi nghouse on Novenber 8, so it
could hardly be said that we filed this Petition and
the application with the NRC in order to sonehow
affect the dispute that hadn’t even begun when those

filings were nade.
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M. Mirphy also indicated that he woul d
expect that that di spute would be over within eight to
ten nonths. He quite accurately said a panel has been
sel ected. The Panel has not actually sat yet. W
have no det erm nati ons of any ki nd by that Panel. The
Panel will sit on March 4 for the first tine. He
gquite right in saying that that woul d happen in the
next couple of weeks. And one would certainly
anticipate that the Panel will be interested in the
status of matters pending before this Conm ssion.

So when he sai d that he woul d expect t hat
t he proceedi ng woul d be over in eight to ten nonths,
that may be sonehow anal ogous to other arbitration
proceedi ngs i n which he’s participated, | don’t doubt
that, but there s absolutely no way to knowt hat about
the arbitration dispute that he's referring to,
because the Panel may well decide to defer to the
exclusive jurisdictionof this Comm ssionover matters
affecting public health and safety under the Atomc
Energy Act.

So | dont want vyou to make any
assunpti ons about when that proceeding m ght be over
or what the proceeding mght engage in. So when
West i nghouse urges you to defer your ruling until that

proceedi ng takes place, it my be in fact just the
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reverse, that the Panel inthat arbitrati on may deci de
to defer to you, and | woul d expect it properly shoul d
defer to you

MR. MALSCH: Yes. And just a small point
to follow up on that. W would think that the
Arbitration Panel when it cones to questions about
what NRC requirements and whether they’ ve been
satisfied woul d be interested, inthe first instance,
in asking NRC, well, what does NRC think about this?
Vel |, how does that get acconplished? One way woul d
be for NRCto send up sonme poor NRC wi t ness who woul d
have to testify before the Panel about what its
requi renents nean. Wuldn't it be nore regular and
proper to do that in a formal way in response to our
Petition and avoid all that necessity? Just follow
your procedures, followthe 8. 11 Managenent Directi ve,
and in the ordinary course of business, |ike you
usual ly do as if there had never been an arbitration,
decide what NRC s requirenments mean and whether
t hey’ ve been satisfied. That’'s what we’re asking for
her e.

MR. McBRIDE: And if | may just finally
conclude with our Slide 22, and you don’t need to put
the el ectronics back up to see this, but you have the

slide there in front of you. It so happens that the
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third arbitrator who will preside over our Panel is a
former judge of the United States Court of Appeal s for
the D.C. Circuit, Judge Patricia Wald. And in the
case we've cited at the bottom of Slide 22,
Consol i dated Rail Corporation v. ICC, in fact Judge
Wald wrote that opinion, and in that case it was
determined that the Interstate Commerce Conm ssion
shoul d not invade the exclusive jurisdiction of this
Conmmi ssion or the Departnment of Transportation but
rather that it should defer to this Comm ssion and to
t he Departnment of Transportation. So | think we have
some confidence i n expecting that when this Comm ssi on
is given exclusive jurisdiction by Congress other
bodies will honor it.

CHAI RPERSON FEDERLI NE: Thank you very
much. Take about 15 m nutes.

MR, MURPHY: | will be very brief. Since
M. MBride spoke last, | will speak first. First
of f, | appreciate the heads up on what the first nove
isgoingtobeinthe arbitration proceeding, whichis
they ask the arbitrators to defer so that the NRC
ruling can crawl out if the conmercial dispute is
resol ved

Secondly, | appreciate M. MBride’'s

suggestion that we are so capable that we coul d have
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gotten up an arbitration demand within less than a
week after the first NRC filing. The truth of the
matter is this dispute had been sinmering for about 18
nont hs, and both parties were well on their way to
determining howto resolve it at the tine Viacomcane
here withits NRCpetition. The arbitration demand by
Westinghouse was in no way a response to the
arbitration -- to the NRC Petition and application
filed by Viacom here.

And | also would like to point out, I'm
sure M. Ml sch was just shorthanding it, but in the
context of how we define parties here, | want to make
sure everybody understands that the criteria upon
whi ch Westi nghouse relies were approved by CBS before
new West i nghouse even exi sted. M. Malschreferredto
it as Westinghouse proposing those criteria. That’s
not the case. These were CBS criteria proposed to
t he NRC before the Asset Purchase Agreenent was even
signed and approved by the NRC shortly after the
Agreenment was si gned but al nost ten nont hs before the
transaction cl osed. They were CBS proposed criteria
for the remediation. Joe?

MR NARDI: |'d like to respond to the
issue of the transfer of the TR 2 to SNM770.

Thr oughout t he presentati on made by Vi acomt hey act as
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if this is a transfer of radioactive material. That
is not in accordance with the gui dance that we were
given by the NRC staff that this is no |onger a
transfer of radi oactive material as it woul d have been
if we were one licensee. W would have been able to
very sinply transfer the material fromone licenseto
another license. In the situation as it exists now,
it is atransfer of control of facilities. That was
what we were told to treat it as. That is what we
were preparing for the application to transfer it
bef ore Vi acom said they woul d not proceed.

That’ s a very i nportant thi ng because what
it neans is that it’s not just sinply a matter that we
can transfer it from this license to the other
| icense. There are several things done -- have to be
done. W have to have all of the questions that are
related to transfer of control answered, and it’s
necessary, despite what they said, to anend an SNM 770
license to incorporate that material and those
facilities into the I|icense. They're explicitly
excluded fromthe license now So the transfer is
indeed not a sinple nmatter but a conplex matter
between two parties, and it has to be awilling party
on both sides.

MR. MJURPHY: Thank you. | would m ght
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qui ckly poi nt out, although M. Ml sch suggested t hat

the staff and the Comm ssion shouldn’t be swayed by
| awyers argui ng about what the criteria was. W're
giving M. Nardi here a lot of gray, although we
sonetines think he' s one. Joe’s an engineer, a
nucl ear engi neer, and he’s the guy who’s interpreting
the criteria for us.

MR. WETTERHAHN: |f | get the |l ast word,
what |1’ ve heard it’s all about noney. |It’s all about
who pays. Again, | start off by saying it’s not
whet her this is going to be conpleted at the end of
the life, it’s who does it, who' s responsible for
paying for it? And that’s what the arbitration is
deciding. It’s clear that the NRC coul d proceed or it
could wait until the Arbitration Panel proceeds.
can’t decide your regulatory priorities, but |1’ve got
to believe you have better things to do than to get
enbroiled in a controversy.

Here we have three | awers fromour side
and four or five lawers fromtheir side, and this is
just the beginning. This will turn into a |ega
argunent, and this is not the place for it. The
parties decided that arbitrationis the place for it.
Let’s wait till the arbitrators decide. If they want

torely onthe NRC, so be it, but let the Panel there
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speak. That’'s what they’'re being paid for. That’'s
why the parties have said this is the expeditious way
of resolving it. W’'re not going to court, we're
goingtothe arbitrators. It’s a distinguished panel
They have NRC expertise on the Panel. It was sel ected
by Viacom Let themdo their job.

Let’s end there. Let’s say, clearly, the
NRC has di scretion here. It has to | ook at accepting
this considering its other priorities. Again, |’ve
got to believe there are other priorities which are
nore inportant to the NRC at this tine than getting
involved in what’s clearly a conmmercial dispute.
Thank you and we’ d be happy to answer any questi ons.

CHAI RPERSON FEDERLI NE: Thank you very
much. I appreciate both groups presenting
conprehensive presentations and helping us to
understand. | just want to ask the people that arein

the room let me start with Ted to see if he has any

guestions, and we’ Il go around to others on the staff.

MR. MARSH: |’m going to wait and see
where the staff goes. |’ve got a couple possibilities
her e.

CHAlI RPERSON FEDERLI NE: Ckay. Anyone have
any questions that they'd like to explore, any

clarifying points?
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MR. ADAMS: | just want to nake sure |

understand correctly. \Were both sides believe the
transfer material, whatever you want to -- the
responsibility to transfer over, if | understand what
Westinghouse i s sayingis when either theunrestricted
release criteria or the four tinmes the release
criteria when the TR-2 facility is cleaned up to that
poi nt, then your positionisthenit can be taken from
-- the reactor material can go from the reactor
license to the materials |icense, whatever mechani sm
that would take, direct transfer perhaps. Is that
correct?

MR, WETTERHAHN: Yes, but let ne clarify.
W’'re not drawing aline inthe sand between t he TR- 2.
It’s for purposes of who pays for decomn ssi oni ng and
who’ s responsi bl e. The parties agreed that after
certain criteria were nmet, the TR-2 |icense would
term nate and after that, additional renedi ati on woul d
occur under the 770 license, under the category,
"retired facilities,"” end quote. So that’s how the
parties agreed to it. W would accept the
contanmi nated materi al represented presentlyinthe TR-
2 reactor -- under the TR-2 reactor license if the
bi ol ogi cal shield were conpl etely decont am nated and

renoved and, in essence, that’'s it, there would be a
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license transfer process. But those are the
precondi ti ons.

The other conditions is, hey, they've
commtted to do certain things, both to us and to the
NRC, under the 770 license. W want an indication
that they will proceed with those actions. So that’'s
-- we're not drawing aline in the sand, but there's
a contenplated continuing cleanup to the specific
standards that you nentioned.

MR. ADAMS: So what you’re saying is that
you can see the main material being transferred in a
conditionthat doesn't matchthereleasecriteriawth
the realization that there would be nore work to be
done. The material mght be sitting on the
Vst i nghouse |i cense, but the financial responsibility
would be with Viacom to get that facility in a
condition that nmeets the Westi nghouse | i cense rel ease
criteria.

MR WETTERHAHN: That’s correct.

MR.  ADAMNES: Again, |'m just trying to
under st and.

MR, WETTERHAHN: You're absolutely
correct.

MR. ADAMS: And if | could ask the sane
guestion to Viacom |I'mnot trying to put words in
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t hei r nout h.

MR, MALSCH. Well, we say if you | ook at
the TR-2 Deconm ssioning Plan, either Rev. 0 or Rev.
1, it’s very clear that that plan consisted of various
renovals -- renovals of equipnent, renoval of the
pressure vessel, renoval of pressure vessel internals,
renoval of, we believe, portions of the biological
shi el d. The Plan is very, very clear that upon
conpl eti on of those renoval actions at that point the
material is transferred. There' s nothing inthe TR 2
Deconmi ssi oni ng Pl an whi ch conditions the transfer of
materials on any further renedi ation.

Now, it is true that once transferred
these will be, in sort of a general sense, retired
facilities under the SNM 770 |icense. The question
t hen ari ses whet her under t he SNM 770 Renedi ati on Pl an
further renedi ationis necessary. And we believe not.
Consi stent with our concept, the Pl an envi si oned t hat
these would be retired facilities maintained in
restricted areas. But that’s a separate question.
That deals with conpliance with the 770 Pl an, not
conpliance with the TR-2 Deconm ssi oni ng Pl an.

MR. ADAMS: And so you believe that you
meet the TR-2 Deconmi ssioning Plan requirenents --

MR. MALSCH: For the transfer.
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VR, ADAMS: -- at this point for the

transfer.

MR.  MALSCH: Absol utely. And your
i nspection report said the same thing, in Region 1.

MR. ADAMS: Do you agree or disagree that
there’s a -- well, | think what the TR-2 Pl an says is
finality and where the SNM 770 license calls finality
are two different things.

MR. MALSCH: They're two di fferent things.
For exanple, the TR-2 Plan is quite clear. It says
specifically that no radiological Iimts apply to the
transfer of the materials, because it was sinply a
removal plan, not a decontani nati on plan. Wereas the
770 Plan is not -- is a decontam nation plan. So
they’'re two separate things.

| mght say that Westinghouse has said
that we don’t satisfy -- the transferred facilities
wi Il not satisfy the 770 renedi ation criteria. |n one
respect -- well, first of all, we disagree as to what
the criteriainply, but putting that asi de, they have
us at a di sadvantage -- they won’t give us the data.
So they said in their response to the Petition that
they believe we don’t even satisfy the four tines
criteria, but they won't give out the data to support

t hat .

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

94
CHAl RPERSON FEDERLINE: Do you have a

clarifying question?

MR, MURPHY: Just aclarifying point. The
TR-2 Decommi ssi oni ng Pl an does say quite specifically
that once the material is transferred to the SNM 770
i cense remediation will continue in accordance with
approved acceptance criteria under the SNM 770 Pl an.
So the TR-2 Pl an does contenplate renmediation to the
SNM 770 Plan criteria of all materials transferred
fromone |license to the other.

MR. MALSCH | think that's true. |It’s
just not a condition of a transfer.

MR, WETTERHAHN: Let ne clarify too. You
saw t he picture of the biological shield, and you saw
where they covered it up and didn’t clean up inside.
They know it doesn’'t neet the four tines criteria or
any other criteria. You don't need the data for that.
| think Rick Smith can tell you there are parts of
t hat bi ol ogi cal shield that don't nmeet it, that don’'t
nmeet any criteria, and they’ ve wal ked off the site.
Whet her they clean it up under the TR-2 Plan or the
770 Plan is really academ ¢ now. They’ ve ceased any
cl eanup what soever. There’s nothing going on at the
site; they ve wal ked off. So whether you say it’s

under the TR-2 Plan or the 770 Plan, it wasn't done,
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it’s not being done. They haven't net the applicable
criteria. You don't need the data. The picture shows
t he answer there.

MR. ADAMS: Let me ask one nore question
and t he sane question to both sides. The 50.59 change
of the Decomm ssi oni ng Pl an, whether it be Revi sion O,
Revision 1, 1'Il ask Wstinghouse first, do you
bel i eve t hat changed t he piftendpoi nt comm tnent, soto
speak, of the Plan where this material transferred?

MR. NARDI: Absolutely not, andthat’s the
point | tried to make in ny presentation. The
Revision 1 did three things. It incorporated two
|l i cense amendnents that were approved by the NRC, and
it incorporated the 50.59 change. The 50.59 change
was explicitly limted to the consideration of how we
renove the reactor tanks, and that’s all it did. At
no time did we ever approve a change in the end point
criteria. And the end point criteria, despite what
t hey say, was very clearly stated in the objective, to
renmove the vessel internals, the vessel and the
bi ol ogi cal shield. All three itenms were to be
removed, not a portion

MR. ADAMS: 1’1l ask the sane question to
Viacom Did the 50.59 change change what you saw as

the end point?
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MR. MALSCH. No. | think whether you | ook

at Rev. O or Rev. 1, | think in both cases it’'s very
clear that the license transfer was to take place
after renmoval of a portion of the biological shield.
It’s clear that you can’t make a change in the FSAR i n
a way that’s inconsistent with the tech specs.

Just to point out as an aside, the only
tech spec they pointed to was an introduction. You
can’t violate the introduction. The only purpose of
the provision they cited was to descri be the scope of
the tech specs which | ater apply to vari ous aspects of
the Pl an. But, again, to answer your question
directly, | don’t think it makes any difference which
version of the Plan you consider. We think both
versions call only for renoval of part of the
bi ol ogi cal shi el d.

MR. ADAMS: |’'msorry, |let ne ask one nore
guestion. It’sinteresting, you both agree that 50. 59
change really didn't change the end point, but you
still -- 1 assune you di sagree on what the end point
is, that youread it to be portions of the biol ogical
shield and your position is the entire biological
shield needs to be renpved.

MR, NARDI : It’s interesting that the

statenent doesn’t agree with the Petition, as stated.
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The Petition, as stated, puts all of its enphasis on
the 50.59 change as the process for changing from
renove everything to renmove a portion

CHAlI RPERSON FEDERLI NE: Let nme ask a
guestion if you're -- are you -- have you finished?

MR. ADAMS: Yes. |’ mdone.

CHAlI RPERSON FEDERLI NE: What | hear --
does anybody -- | guess I'd like to hear from each
side if there's clarity about what NRC requires to
termnate the site and what you believe your
obligations are under our tineliness rule? Let’'s
start with Viacom

MR. MALSCH: Sure. Well, we're -- | nean
the tineliness rule, as such, doesn’'t apply to the
Part 50 utilization facility |license. However, it
clearly would apply to the 770 licensee. W’re not
the licensee, so that’s really not our regulatory
responsibility toyou. It mght affect Westinghouse.
Qur point was, though, that if you |l ook at the pl ans,
we think the contenplation and the prem se of the
pl ans has al ways been that until sone | ater date when
West i nghouse deci des to cease operations on the site,
these facilities will be maintained for possible
future use within restricted areas and wll be

decontam nated i n accordance with criteri a consi stent
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with their restricted use status. Now, that’s how we
read the plans.

If there’s going to be a change in the
pl ans, a change in the proposal, for exanple, if
West i nghouse decides that it absolutely will never use
these facilities for any | i censed pur pose what soever,
then | think the timeliness rule would affect them
but that’s a different plan.

MR. NARDI: |f you go back tothecriteria
as they were witten, you'll seethat | very carefully
structured that around the being consistent with the
timeliness rule. Those criteria do not apply to
separate buildings, and TR-2 is a separate buil ding.
The criteria apply to areas within buildings, because
the way we wote that was to establish the criteria
for the end point of the conpletion of the
renmedi ati on, recognizing that we also have the
tinmeliness rule that would inpact us regardl ess of
anything else related to it.

It’s interesting nowto hear that option
2 of the criteria is not applicable at all, because
the concept is that we are going to hold these
facilities until sonetinme in the future if we m ght
use them That was never intended, that was never

pl anned, it was not part of the way we wote it. W
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wote it to say at the conpletion of the renediation
these are the two options, which now option 2 they
t hrow away and say that’s not that. And we were very
explicit about it. This is CBS. |’'mnot talking as
West i nghouse now, I’ mtal king as CBS, because that’s
who | worked for at the tinme.

The concept of holding out facilities to
just hold themfor sone possible use for ill-defined
futureis conpletelyinconsistent withthetineissue.
It is conpletely inconsistent with what the NRC and
West i nghouse Electric Corporation in the early *90s
di scussed with what are we going to do? W’ ve got all
these retired facilities, we’'ve got all this soil
contam nation. Westinghouse El ectric Corporation nade
a commitnent that they would go forward i n those pl ans
and to conpl ete the work under those plans. That is
bei ng redefi ned now.

CHAI RPERSON FEDERLI NE:  Ckay.

MR,  WETTERHAHN: Let nme, from a |egal
perspective -- or let nme ask the question, if
everything was to be left in place for 20 or 30 years,
which | believe to be contrary to what NRC tineliness
rul es would require, why did Viacomcone in and start
remedi ating portions? |If everything was to be |eft

fallow, so to speak, for 30 or 40 years, why did
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Viacom cone in and, as you saw, do partial
remedi ati on? The answer is they started renedi ation
in accordance with the criteria, we believe, but when
they saw it was getting expensive they just stopped.
Soit’s not a matter of what the criteria are, it’s a
matter of conpleting the renmedi ation to the required
criteria. And putting on shielding, just closing up
pipes is not renediation, as | understand it, as |
under stand the NRC has defined it.

CHAI RPERSON FEDERLI NE: Ckay. Thank you.

MR,  MALSCH: Just to speak briefly on
that, if that were the case, | just ask you to | ook at
what the pl ans thensel ves say. Wen the TR-2 Pl an was
sent to the Comm ssion, the Licensee said specifically
that this was consi stent with the ALARA concept al ong
with, quote, "the intent to continue the use of
facility for licensed operations.” And the Plan al so
said that, specifically, that wupon conpletion of
decommi ssioning activities in the WR reactor
bui I di ng, all Access Control Programrequirenments wll
be transferred to the Access Control Programfor the
remai nder of the Waltz MII| site. That is to say that
retired facilities will be subject to the Access
Control Programand Radi ol ogi cal Protection Programin

the SNM 770 | i cense. Wiy woul d t hey have said that if
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the intent was in the Plan to decontam nate to
unrestricted rel ease?

The question is really what was the
contenplation of the original plans? Now, if
Westi nghouse wi shes to change its position and its
i ntended use of the facility, that’s fine, but that’'s
a different plan.

CHAI RPERSON FEDERLI NE: Let’s not get into
t he debate.

MR, MALSCH. Ckay.

CHAl RPERSON  FEDERLI NE: I think |
understand the answer to ny question. Let’'s see if
anybody else on the staff has any question. Ceorge
Pangburn in Region 1, do you have any questions to
rai se?

MR. Pangburn: Not today. And | express
ny appreciation to the parties’ presentations. |’'m
sorry | couldn't be there.

CHAI RPERSON FEDERLI NE:  Jack?

MR. J. GOLDBERG Yes. | have sone
guestions. | think it was only a couple years ago, |
don’t have the date or the cite with me, but | can
provide it if anybody’s not famliar with it. They
issued a policy statenent on joint and severally

responsibility of licensees. The only controversy
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about that policy statenent was in connection with
very small |icensees, licensees that owned a very
small portion of a large facility and whether they
should be jointly and severally responsible for
conplying with NRC requirenments, given their very
limted resources and very limted ownership share of
the facility. |Is there any reason why either Viacom
or Westinghouse believes that that policy is not
applicable to Viacom and Westi nghouse in connection
with this site?

MR. MALSCH: | can address that first. |
t hi nk what you'rereferringtois the policy statenent
on restructuring of the electric utility objectives.

MR, J. GOLDBERG. No. There’s a separate
policy statement on joint and several responsibility.

MR 3—6GEBBERG MALSCH:  Yes. It was in
connection with that. But what that statenent said
was t hat t he Comm ssi on woul d consi der i mnposing j oi nt
-- oh, joint liability, | think that neans joint
responsibility to the NRCfor deconm ssioning only in
our rare and unusual circunstances in which there is
no other option. And the only case in which | can
t hi nk of in which NRCactually inposed a ki nd of joint
liability was i n connecti on with a situation where one

of two co-licensees in a site was bankrupt and not
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commercially viable. So we had to | ook at the other
| i censee to pick up the m ssing share. In this case,
there are two viable |licensees, and they cl early have
a viable option, and that is to grant our Petition.
So |l don’t think the criteria that the Conmm ssion has
issued in its policy statenment are really satisfied
here, otherwi se we’d agreethat intheory thecriteria
m ght be appli cabl e.

MR, WETTERHAHN: Jack, | have a very
slightly different view of the world. The TR-2
i cense was never transferred. It never was in
Westi nghouse LLC s hands. So as to that |icense
that’s conpletely Viacom or CBS responsibility,
what ever has to be done. Wth regard to the 770
license, and we're only talking about retired
facilities, soils, ground water and process drain
line. W' re not tal ki ng about any ot her joi nt several
liability for the remainder of the Service Center.
W' re only tal ki ng about what the parties agreed to.

W bel i eve t hat whil e Westinghouse is the
Li censee, the NRC did look to Viacom or CBS for
continuation and conpletion of certain actions. As
evi denced by these financial qualifications advanced
by CBS, Viacom for conpletion of their requirenents

for theretired facilities. So | don't call it joint
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and several liability. Wat | see is as to the 770
| icense, as to the | egacy operations, there is somne
joint liability. Once, as we said in our slides, we
don’t shrink from our responsibilities as the
Li censee. Oncethey filled their commtnment, as we’' ve
seen it, and determ ned by the arbtt+rary arbitrator
we are responsible for license termnation at the end
of the licensed life of the site.

But astolegacy facilities, whilel don’t
call it joint and several liability, we believe that,
to put it succinctly, Viacomis on the hook.

MR MALSCH | want to focus on the sane
thing. Indeed, it was proposed inthe application for
the Iicense transfer specifically that there be joint
liability for decomm ssioning. Infact, Westinghouse
and then CBS proposed specifically that NRC | ook to
both of them for decommissioning in the first
instance, to Viacom CBS with respect to what it
obligated itself to do under the Asset Purchase
Agreenent and then when that was done |ook to the
Li censee. That was rejected by the NRC It said
specifically in the approval of the transfer it would
look to the Licensee to be responsible for all
requirenents of the NRC, all Iicense conditions,

i ncl udi ng deconmi ssioning to natural assurance. So
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the idea of joint liability under the SNM 770 | i cense

was actually proposed at one tine by the parties and
rejected by the NRC

MR. McBRIDE: Citing fromour G aphic 25,
Jack.

MR, J. GOLDBERG Wth respect to the
transfer of the material fromthe TR-2 |icense and t he
770 license, | would like both Viacomand Westi nghouse
to, as succinctly as possi bl e, state what they believe
to be the criteria that needs to be satisfied as a
condition precedent to the transfer in terms of the
timng of the transfer and the conditions that nust
exist in order for the transfer to take place, either
accordingto NRCrequirenents, if that’ s what governs
or according to the agreenent of the parties, if
that’s what governs. First Viacom and then
Vst i nghouse.

MR. MALSCH: Well, | think you can | ook at
the TR-2 Plan where this requirement of transfer is
contained. It’s very specific. It says that upon
conpl eti on of renoval of the reactor pressure vessel,
the internals and portions of the biological shield,
the materials will be transferred. So, in our view,
the Plan is very clear. The only precondition to a

transfer is to, b, conpletion of the Decomm ssi oning
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Pl an, and we bel i eve that the Pl an has been conpl et ed.
MR, VETTERHAHN: But for the word,

"partial,” we believe that the |icense transfer wl|
occur under the agreenents when the bi ol ogi cal shield
has been renoved. And at that point in time, there
will be atransfer. As | said before, it’s not an end
point intine, and it doesn’t say those are all the
criteria that apply to it, but renmediation wll
continue under the 770 Ilicense. And under those
condi tions, we, Westinghouse, are willing to accept
t he residual radiation contenplated presently within
the TR-2 license under the 770 |icense, again, as |
said before, with a condition that renediation
continue to the selected criteria.

MR. J. GOLDBERG  The data that Viacom
says Westinghouse will not provide it or the NRCis
there any |l egal or technical reason why Viacomcan't
do its own surveys and generate data and submt the
data to the NRC?

MR, MALSCH. Well, we have. | mean as
expl ai ned, our entire Nucl ear Departnent consists of
Rick Smith here, and so we had to contract out to
people to do that. Qur Decommi ssioning Project
Manager is Westinghouse. They did this work for us.

W paid them for it. So we’ ve already done that.
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They just won't give us the results or you the
resul ts.

MR. J. GOLDBERG | recognize that. What
|’ masking is given that they won't give it to you and
assumng that we don't require that that data be
submitted to us or to you or both, is there any reason
why you can’t do surveys and generat e data yoursel ves
to denonstrate what the conditions are at the site
with respect to the TR-2 reactor?

MR. MALSCH: We could. We would have to
go out and contract wi th someone el se to duplicate the
wor K. It would be an additional and unnecessary
expense fromour standpoint since the data’ s already
there. But, yes, intheory, we could dothat. O for
that matter, we could not be provided with the data,
NRC coul d not be provided with the data, the transfer
coul d take place, and you coul d ask Westi nghouse, as
the SNM 770 Licensee, for the information since at
that point it would be their materials. But either
way we think you're entitled to the data, as are we.

MR. WETTERHAHN: W agree there is no
prohi bi ti on agai nst the Li censee bringi ng a contractor
in and perform ng the required survey that’s needed.
It’s a nmoney dispute, it’s all it is.

MR  J. GOLDBERG Speaki ng of noney
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di sputes, the arbitration has been characterized as
purely a nonetary dispute. On Slide 30 of
West i nghouse’ s presentation, it identifies as one of
the disputes in arbitration overall division of
responsibility for the cleanup. Does Viacom agree
with that?

MR. MALSCH: You nean that that’s an i ssue
in the arbitration?

MR J. GOLDBERG  Yes.

MR.  MALSCH: That is an issue in the
arbitration.

MR MARSH. So it’'s a nonetary issue as
opposed to just a responsibility issue, that’s what
you' re sayi ng?

MR, VWETTERHAHN. Yes. It’s who's got to
pay for it? How do the plans divide up the
responsibility? They ve left, soit’s not a question
of them com ng back for good, it’s a question of who
pays for the responsibility that they’ ve | eft undone.

MR. MARSH. |t’s not going to be Viacomor
Westinghouse that goes in and does it. Someone’ s
going to hire a contractor and who pays the
contractor, that’'s all that’s involved here.

MR. J. GOLDBERG It’s not an issue about

it being done, it’s an i ssue about who’s goi ng to pay

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

109

for it to be done.

MR, WETTERHAHN. Absol utely.

CHAI RPERSON FEDERLI NE: Ckay. Jack, are
you fi ni shed?

MR J. GOLDBERG |I’'m finished.

CHAI RPERSON FEDERLI NE:  Anybody el se?

MR. WDMVAYER Yes. | have one.

CHAl RPERSON FEDERLI NE:  Yes.

MR. W DMAYER Going back to the TR-2
Plan, it seens |like there' s general agreenent that if
the -- what's called for in the TR-2 Plan is
conpl eted, then the license can be term nated or the
materials, the remaining materials can be transferred
over to the SNMlicense. GCkay. Just frompurely a
techni cal standpoint, when | |ook at the Revision O
and the Revision 1 of the TR-2 Plan, it’s not clear to
me exactly what defense the biol ogical shield and how
much of it is going to be renoved. For option 2 there
are schemati cs that showdown to an el evati on t he pl an
for how nuch of the bioshieldis going to be renpved.
Inoption1, it uses the word, "nmgjority,"” and thenit
al so has a description of what would get pulledif it
got renmedi ated that way. Andit’'s alittle difficult
to tell how nuch of the bioshield would be |eft but

sone.
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Okay. Then when Revision 1 of the TR-2

Pl an was prepared, there doesn’t seemto be any change
to the schematics or a technical description of how
much of the bioshield s going to be renoved or how
much of it’'s going to be remaining. So what | wanted
to know from each party was where is it in the
Deconmmi ssi oni ng Pl an t hat denonstrat es hownuch of the
bi ol ogi cal shield is going to be remaining for that
Plan to be called conplete, considering that you' ve
got sort of three options and the description of them
is inconplete in all three cases.

MR. NARDI: You want ne to go first?

MR. WETTERHAHN: Yes, please.

MR. NARDI: Okay. | agree, it’'s not clear
as to howfar down it would go. It is also very clear
that both parties agree that not all of it has been
renoved. The difference is that the objectives of the
Decomm ssioning Plan said it would be renoved. It
didn’t define it exactly, but it said it would be
renoved. W both agree it was not all renopved.

| don’t knowhowto defineit. The entire
shield, the structure above the 16-foot |evel was
shi el ding needed for biological protection of the
peopl e wal king around it. | considered the entire

bi ol ogi cal shield above the 16-foot |evel to be the
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bi ol ogi cal shi el d.

MR. WETTERHAHN: Let nme just add that if
you | ook at how nuch t he bi ol ogi cal shieldis goingto
be renpoved, it’s tal ked about in the context of howwe
get the tank or the vessel out. So the
Deconmi ssi oning Pl an at that point was focused on how
do we get the vessel out? How nmuch do we have to chip
away at it to get the vessel out whole or in parts or
t hrough one hole or another hole? That didn't
determ ne what had to be renoved. That was in the
objectives of the Plan when it said, "the biologica
shield.” Option 1, 2 and 2 had to do w th another
subj ect, getting the vessel out. But the object of
t he Deconmi ssioning Plan was to get the biol ogica
shield out, I'll call it inits entirety, as defined
by Joe just before ne.

MR. MALSCH. One thing | m ght add that
would be a little bit helpful, if you step back and
consi der what was the ultinmate objective of the TR 2
Deconmi ssioning Plan, which was to termnate the
utilization facility license. And so ask yourself
then what constitutes a utilization facility? What
are utilization facility conponents? | think it’'s
pretty cl ear that once t he cool ant pi pes, the pressure

vessels and the internals have been renoved, pretty
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much regardl ess how nuch of the shield remained, this
was no | onger a utilization facility. If you look at,

for exanple, the Commission’s regulations in 10 CFR
Part 110, which lists what are, what consists of
utilization facilities, you won't see a biologica

shield but instead you'll see prinmary cool ant punps,

pressure vessels and the sort.

So | think from the standpoint of the
drafters of the Plan, the objective was to render the
former Westinghouse test reactor no |longer a
utilization facility. That clearly took place when
the vessel internals will be renoved, and so | think
the drafters, while being very clear that some parts
of the biological shield would remain, for the
pur poses of the Plan, exactly how nmuch renmained is
really not all that inmportant. Wat was i nportant was
t hat the vessel and internals were renoved, and so it
was no |l onger a utilizationfacility and therefore the
Part 50 |license could be term nated.

MR, NARDI : | just want to go back a
little bit. Wen we proposed or started talking with
the NRC in the early ’'90s about doing this
remedi ation, we proposed at that time that the
facilityisnot autilizationfacility, transfer it to

770 right now, |let us do everything under one plan.
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That was rejected explicitly and they said, "No, we
have to do sonmething.”" And so we cane up w th what
woul d we do, and we set the objectives of the planto
be three itens: renove the vessel, renove the
i nternals, renove the biological shield. Those were
t he t hings that were told, "Ckay, you do that nmuch and
we'll let you transfer it over to 770 and finish the
job under that." That was the agreenent.

CHAI RPERSON FEDERLI NE:  Okay. Anybody
el se have any questions? Seeing none, we certainly
appreci ate your bei ng here today and spendi ng the tinme
with us. Your presentations were very thorough, and
| think you' ve hel ped us with clarifying sonme of our
guestions. So as | said, we're not goingto -- there
wi | | be no deci sion today, but we will get back to you
when t he Board deci des whether it will or will not be
handling this Petition. Thank you very nuch.

MR, WETTERHAHN: One housekeepi ng i ssue.
W have a small version of the Waltz MII| draw ng
which we’ |l give to the NRC --

CHAl RPERSON FEDERLI NE: G eat.

MR. WETTERHAHN: -- soit’s included with
t he record.

CHAI RPERSON FEDERLI NE:  Thank you.

MR. WETTERHAHN:  Thank you.
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(Whereupon, at 3:56 p.m, the Petition

Revi ew Board neeti ng was concl uded.)
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