October 16, 2009

The Honorable Joe Barton

Ranking Member, Committee on Energy
and Commerce

United States House of Representatives

Washington, D.C. 20515

Dear Congressman Barton:

On behalf of the U.S. Nuclear Regulatory Commission (NRC), | am pleased to provide
the NRC's responses to the questions that you asked in your September 17, 2009, letter
regarding the current status of the processing of combined license applications (COL) for new
nuclear plant applications.

The NRC establishes and publishes review schedules for each COL application. The
goal of the NRC's review of COL applications is to ensure that the design and planned
operations will meet NRC requirements for safety and security of the public and environment.
Thusly, the satisfactory resolution of safety and security issues will ultimately determine the
length of a review.

Please contact me for any additional information you may need.

Sincerely,

IRA/
Gregory B. Jaczko

Enclosure: Response to Questions
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RESPONSE TO QUESTIONS ON THE CURRENT STATUS OF PROCESSING NEW
REACTOR PLANT APPLICATIONS

Question 1.
How many COL applications are currently being actively reviewed by the Commission?
Response 1.

As of October 1, 2009, the U.S. Nuclear Regulatory Commission (NRC) is actively reviewing
13 combined license (COL) applications.

In response to requests from the sponsoring applicants, the NRC has suspended its review
activities on five other COL applications. Specifically, the NRC reviews have been suspended
on Exelon’s Victoria County station, AmerenUE’s Callaway plant, and Entergy’s Grand Gulf and
River Bend stations. The NRC has also received a request from the applicant for Constellation
Energy’s Nine Mile Point Plant to defer NRC review activity until September 2010.

Question 2.

For those applications identified in response to item 1, is the Commission currently on
track to meet the published schedules for safety and environmental reviews?

Response 2.

The Commission has established plans and is making progress to meet the published
schedules for the applications in the response to item 1. However, meeting the schedules is
becoming increasingly dependent on the ability of the COL applicants to provide complete and
timely information to resolve NRC requests for information, and on the ability of the applicants
for the design certifications (incorporated by reference in those COL applications) to support the
design certification review schedules. Furthermore, in some cases, applicants have submitted
site-specific design changes after the NRC has started its review. In such cases where the
applicant’s plans have changed or its performance is not what the NRC expected, the staff may
need to reevaluate the rev schedule, as well as any dependent reviews. For example, the NRC
recently informed the applicant for the AP1000 design certification amendment that
modifications of the proposed shield building design are needed in order to meet safety
requirements. Any impact on related COL review schedules referencing the AP1000 will be
addressed once the impact on the design certification review schedule is better understood.

Question 3.a.
For those applications identified in response to item 1:
Does the Commission anticipate meeting the model milestones set forth in 10 CFR
Part 2, Appendix B, that provide that an evidentiary hearing commence within 175 days

of completion of the Commission staff safety and environmental reviews of
the applications?

Enclosure



Response 3.a.

Yes. With respect to the contested hearings that are held in response to the submission of an
intervention petition by an interested individual or entity, the Commission anticipates that the
Atomic Safety and Licensing Boards (Boards) designated to preside over those proceedings for
which a hearing request has been granted will meet the model milestones set forth in

Appendix B, “Model Milestones To Be Used by a Presiding Officer as a Guideline in Developing
a Hearing Schedule for the Conduct of an Adjudicatory Proceeding in Accordance with

10 CFR 2.332,” to Title 10 of the Code of Federal Regulations (10 CFR) Part 2, “Rules of
Practice for Domestic Licensing Proceedings and Issuance of Orders,” including commencing
an evidentiary hearing within 175 days of completion of the staff's safety and environmental
reviews. The Commission’s regulations provide for the establishment of and adherence to
case-specific schedules that are based on the model milestones. For example, 10 CFR 2.332,
“General Case Scheduling and Management,” requires the Board to issue a general case
scheduling order using the model milestones in Appendix B. The Board may make appropriate
modifications based on, among other things, the complexity of the issues presented.
Furthermore, 10 CFR 2.334, “Implementing Hearing Schedule for Proceeding,” provides that
once the NRC has established a hearing schedule, the Board must provide written notification to
the Commission under two circumstances. First, any time during the course of the proceeding it
appears that there will be a delay of more than 45 days in meeting any of the dates for major
activities in the hearing schedule or second, if completion of the record or the issuance of the
initial decision will be delayed more than 60 days beyond the timeline established in the hearing
schedule. The notification must explain the reasons for the projected delay and describe any
actions that the Board proposes to take to avoid or mitigate it.

As of this date, the Commission has granted contested hearings for eight of the applications
identified in response to item 1. The Board denied intervention for an additional three
proceedings, and the denials are on appeal to the Commission. Of the eight currently contested
proceedings, the NRC has issued scheduling orders (attached) in four of the proceedings. All of
the issued schedules anticipate the NRC will meet or better the model milestone goal of
commencing the evidentiary hearing within 175 days of completion of the staff safety and
environmental reviews.
Question 3.a.i.

If not, please explain how much additional time may be required.
Response 3.a.i.

The Commission anticipates that Boards will meet the model milestones and will not require
additional time.

Question 3.a.ii.

How much time does the Commission currently estimate will be required for completing
evidentiary hearings on the pending applications?

Response 3.a.ii.

The length of any particular evidentiary hearing is dependent on the number and complexity of
contentions being considered. For example, the contested hearing regarding the Vogtle early



site permit involved three contentions and lasted 4 days. The Commission anticipates that COL
evidentiary hearings would last a comparable amount of time for a comparable number of
contentions of similar complexity.

Question 3.b.

Does the Commission anticipate meeting the model milestones set forth in 10 CFR

Part 2, Appendix B, that provide that the presiding officer issue an initial decision within
90 days of completion of the evidentiary hearing and closing of the record? If not, please
explain why not and how much additional time may be required. If the Commission
anticipates meeting the milestones for some COL applications but not others, please
explain what factors lead to that assessment of each application.

Response 3.b.

As discussed in response to item 3.a., the Commission anticipates that the Boards will meet the
model milestones set forth in 10 CFR Part 2, Appendix B, including issuing an initial decision
within 90 days of completion of the evidentiary hearing and closing of the record.

Question 4.

Has the Commission established any targeted dates for the Commission or Atomic
Safety and Licensing Boards to commence evidentiary hearings on any of the pending
applications? If not, why not?

Response 4.

No. Pursuant to the Commission’s regulations, evidentiary hearings generally begin once the
staff issues its safety evaluation report and its final environmental impact statement for the
application. As stated in response to item 2, the NRC'’s ability to establish and meet schedules
depends on its receipt of a high-quality application. Moreover, although the staff has
established schedules for some of the applications subject to a hearing, meeting the schedules
is dependent on the ability of the COL applicants to provide timely information to resolve NRC
requests for information, and on the ability of the applicants for the design certifications
(incorporated by reference in those COL applications) to support the established design
certification review schedules. Other factors that would impact the ability of the Boards to
establish specific target dates include whether additional contentions are filed and whether
motions for summary disposition are filed and granted.

Question 5.
Has the Commission established any targeted dates for the Commission or Atomic Safety
and Licensing Boards to complete evidentiary hearings on any of the pending
applications? If not, why not?

Response 5.

As discussed in the response to item 4, the Commission has not established any targeted dates
for it or the Boards to complete the evidentiary hearings.



Question 6.

What is a realistic amount of time for the regulated community and the public to expect the
Commission to take to complete its review of the pending COL applications that are being
actively pursued?

Response 6.

As indicated in the response to item 2, the Commission is working effectively and efficiently to
complete the reviews of COL applications consistent with the established and published
schedules, despite the challenges that exist. The NRC is working with applicants to overcome
these challenges. In general, the Commission believes that the staff should be able to complete
its review in approximately 30 months from the date of docketing the application. Once the staff
‘s safety evaluation report and environmental impact statement for an application are
completed, the agency estimates a period of time, as explained in our response to item 3a, that
is needed for the Commission to complete the hearing process, including both the contested
and uncontested portions, and to make a final decision regarding the issuance

of a COL.

Question 7.

What measures or actions do you anticipate that the Commission will undertake during
your tenure to ensure that reviews of COL applications will be timely and efficiently
completed?

Response 7.

The timely and efficient completion of COL application reviews and licensing of new nuclear
plants is a Commission priority; however, the Commission’s primary mission is to protect public
health and safety and the environment. As stated earlier, the ability to establish and meet
schedules depends on the receipt of high quality applications. For our part, the Commission
has undertaken a number of measures to ensure that the agency will complete the reviews of
COL applications in a timely and efficient manner that will not compromise our safety mission.
These measures include the following:

° Deployment of the earned value management (EVM) project health indicators for the
new reactor license applications currently under review. The EVM indicators are used to
determine overall project health, improve schedule compliance and resource utilization,
and improve efficiency of the project under review. As a result of implementing EVM, the
NRC increased the effectiveness of its new reactor licensing program by better
identifying and minimizing risks to project schedules and review completions and
managing resource utilization across all of the new reactor licensing applications.

. Development of a business intelligence system to integrate data from several different
systems, including EPM, Human Resources Management System (the NRC'’s
timekeeping system), and SharePoint (an information sharing tool used to manage
information across multiple users). This system enhances and automates resource
tracking and reporting and makes detailed information available for NRC managers to
measure actual project costs and forecast future budget needs.



° Development of a new COL application review model. The staff will implement and
evaluate this model to ensure that if the NRC receives a second wave of new COL
applications, the Office of New Reactors (NRO) will be well positioned to handle the
workload in a timely manner and effectively manage its resources.

o Implementation of project performance meetings. During the last fiscal year, NRO held
approximately 50 weekly, standardized, project performance meetings on a
design-center basis. These meetings provided a forum for management and staff to
focus on risk mitigation and progress with respect to the closure of technical issues,
schedule, and use of resources.

° Implementation of Resource Management Board meetings. During the last fiscal year,
NRO held approximately 48 Resource Management Board meetings to determine
whether project resource changes were warranted and how they could be efficiently and
effectively integrated so as not to adversely affect progress on other projects.

o Continuation of efforts to recruit and retain a highly qualified, diverse workforce.

° Continuation of the implementation of a design-centered review approach to effectively
review multiple COL applications in parallel. We believe this approach is crucial to
achieving effective, efficient, and timely reviews for multiple applications. This approach
is founded on the concept of “one issue-one review-one position for multiple applications”
to optimize the review effort and resources needed to perform these reviews through the
use of the design-centered approach.

Furthermore, the staff provides quarterly reports for Commission review. The quarterly reports
provide a summary of the status of new reactor licensing activities for the quarter. The report
outlines detailed information on the status of new reactor licensing reviews for design
certifications, early site permits, and combined license applications for the quarter. It also
provides information on regulatory infrastructure activities, advanced reactors, contracting
activities, construction inspection activities, international activities, and cooperation between the
NRC and U.S. Army Corps of Engineers. The Commission also reviews the progress and
status of the new reactor licensing reviews through the Semiannual Report to Congress, which
includes a section on the New Reactor Program.

In addition to the project management measures and status reporting described above, NRO
management briefs the Commission periodically, in a public meeting, on the status of its
licensing reviews. Furthermore, the New Reactor Office Director briefs me on a monthly basis
on the New Reactor Program.

However, as stated in the response to item 2 and earlier here, the ability of the Commission and
NRC staff to meet schedules is dependent on the ability of the COL applicants to provide
complete and timely information to resolve NRC requests for information, and on the ability of
the applicants for the design certifications (incorporated by reference in those COL applications)
to support the established design certification review schedules.



Question 8.

What assurances, if any, can you provide that the Commission is committed to ensuring
that Commission staff, Atomic Safety and Licensing Boards, and the Commission establish
and adhere to published schedules for completing reviews of COL applications?

Response 8.

The Commission receives information regularly on the staff schedules for completing COL
application reviews and the potential challenges to meeting those schedules. In addition to the
measures identified in the responses to items 3 and 7, the Commission closely monitors the
conduct of proceedings to ensure that they are being concluded in a fair and timely fashion.
The Commission will act, as appropriate, to provide guidance to the Boards and parties and to
decide issues in the interest of a prompt and effective resolution of adjudicatory matters.

Question 9.

What assurances, if any, can you provide that timely and efficient completion of COL
application reviews and the licensing of new nuclear plants will be a priority for
the Commission?

Response 9.

The timely and efficient completion of COL application licensing reviews is a Commission
priority. The Commission developed a streamlined reactor licensing process under Part 52 for
improved effectiveness and efficiency. Moreover, the Commission is overseeing the new
reactor program and is ensuring that there are sufficient resources to accomplish the reviews in
a timely and efficient manner with a focus on safety and security. Also, the Commission is
briefed periodically by the NRC staff on the progress of its new reactor licensing activities.

Attachments:
NRC Issued Orders in Applicable Proceedings



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Ronald M. Spritzer, Chairman
Dr. Gary S. Arnold
Dr. William W. Sager

In the Matter of

Docket No. 52-016-COL
CALVERT CLIFFS 3 NUCLEAR PROJECT, ocket No. 52-016-CO
LLC, and UNISTAR NUCLEAR OPERATING

’ ASLBP No. 09-874-02-COL-BD01
SERVICES, LLC S 0. 09-874-02-COL-BDO

April 22, 2009

(Combined License Application
for Calvert Cliffs Unit 3)

ORDER
(Establishing schedule to govern further proceedings)

After reviewing written submissions from the parties’ representatives, and having
conferred with the parties’ representatives during a conference call on April 8, 2009, the Board
adopts the schedule set forth in this Order to govern further proceedings in this litigation.

1. In their letter to the Board dated April 7, 2009, the parties’ representatives submitted
a “Discovery Disclosure Agreement” regarding the disclosures required by 10 C.F.R. § 2.336.
That agreement shall govern the parties’ disclosure obligations under Section 336.

2. As discussed during the April 8, 2009 conference call, the schedule for the briefing of
the legal issue related to Contention 2 (described in the Board’s March 24, 2009, Order at 37-

38) shall be as follows:
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May 15, 2009 Briefs due on Contention 2 (not to exceed 15 pages)
May 26, 2009 Any Replies to Briefs on Contention 2 (not to exceed 5 pages)
June 25, 2009 Board decision on Contention 2

3. The parties were not able to reach complete agreement concerning most other
scheduling issues. In general, the Applicants argue for an expedited schedule. The NRC Staff
argues that the Board should not establish a schedule until the Staff has established projected
dates for issuing the draft and final Environmental Impact Statement (EIS) and the draft and
final Safety Evaluation Report (SER). The Staff also contends that, when we issue the
schedule, it should adhere to the milestones for Subpart L proceedings set forth in 10 C.F.R.
Part 2, App. B. The Petitioners stated they could comply with either proposed schedule.

The Board agrees with the Applicants that expediting the schedule, when practical, is
“consistent with 10 C.F.R. 88 2.329(b)(1) and 2.332(c)(1), which encourage Licensing Boards to
consider ways to expedite completion of the proceeding, and with the Commission’s 1998 Policy
Statement on the Conduct of Agency Adjudications, which indicates that Boards should
exercise their authority ‘to shorten the filing and response times set forth in the regulations to

the extent practical in a specific proceeding.” Applicants’ Report on Schedule Discussions and
Proposed Schedule at 3 (citing “Policy on Conduct Of Adjudicatory Proceedings; Policy
Statement,” 63 Fed. Reg. 41872, 41873 (Aug. 5, 1998)). Although the NRC Staff requests that
we defer issuing a case schedule, we are instructed to issue the schedule “as soon as
practicable after consulting with the parties by a scheduling conference ....” 10 C.F.R. §
332(a). Itis practicable to issue the schedule now because, even though we do not have the

Staff's projected dates for issuing the EIS and SER, we can establish a schedule that does not

depend on the specific dates on which the Staff makes those documents available. We do
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recognize, however, that the Board may not commence a hearing on environmental issues
before the Final Environmental Impact Statement (FEIS) is issued, and may only commence a
hearing with respect to safety issues prior to issuance of the Final Safety Evaluation Report
(FSER) if it “will indeed expedite the proceeding, taking into account the effect of going forward

on the staff's ability to complete its evaluations in a timely manner.” NRC Staff Motion and

Proposed Schedule at 2-3 (quoting Southern Nuclear Operating Co. (Early Site Permit for
Vogtle ESP Site), CLI-07-17, 65 NRC 392, 395 (2007)).

With these considerations in mind, we have developed the schedules set forth below in
Tables 1 and 2 for the safety and environmental contentions.

a. With respect to the safety contentions, the Board finds that commencing a hearing on
the safety issues prior to issuance of the FSER will expedite the proceeding, taking into account
the effect of going forward on the Staff's ability to complete its evaluations in a timely manner.
The Board has admitted only two safety contentions (contentions 1 and 2), and one or both may
be resolved without an evidentiary hearing. Moreover, even if an evidentiary hearing is required
on one or both contentions, we do not believe the hearing will significantly affect the Staff's
ability to complete the FSER in a timely manner. We expect that, if a hearing is held on those
contentions, most of the relevant information would come from the Petitioners and the
Applicants, not the Staff. In addition, it is in the interest of all concerned to have a reasonably
prompt resolution of Contention One, which concerns the Atomic Energy Act’s prohibition
against issuing a license to “any corporation or other entity if the Commission knows or has
reason to believe it is owned, controlled, or dominated by an alien, a foreign corporation, or a
foreign government.” AEA Section 103(d), 42 U.S.C. 8§ 2133(d). If granting the combined
license would violate that prohibition, then significant changes may be required if the Application

is to proceed.
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The Board recognizes that the SER (either in draft or final form) may result in the filing of
new or amended contentions, and that new or amended safety contentions may significantly
affect the schedule. Therefore, the Board has developed two alternative schedules for safety
contentions. The schedule on the left side of Table 1 will govern Contentions 1 & 2 if Petitioners
file no new or amended safety contentions. If Petitioners file new or amended safety
contentions, the right hand schedule will govern both Contentions 1 & 2 and any such new or
amended contentions that the Board admits.

TABLE 1

S is the date at which the SER with open items becomes available.
Schedule for contentions 1 & 2 if no new or || Schedule for all safety contentions if new or

amended safety contentions are filed. amended safety contentions are filed.
S+30 Motion for summary disposition on | S+30 | Motions for summary disposition on
contentions 1 & 2 contentions 1 & 2

S+30 | Deadline for new or amended
contentions based on SER with open
items

S+60 | Written direct testimony

S+85 Board order on admission of new or
amended contentions

S+90 | Evidentiary hearing

S+100 | Complete mandatory disclosures
S+115 | Motions for summary disposition on
any new or amended contentions
admitted by the Board

S+155 | Written direct testimony

S+175 | Evidentiary Hearing

90 Initial Decision on contentions 90 Initial decision
days 1&2 days

from from

hrg. hrg.

Of course, if new or amended safety contentions are filed and admitted, that might
change our conclusion that commencing a hearing with respect to safety issues prior to

issuance of the FSER will not significantly affect the Staff's ability to complete the FSER in a
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timely manner. We can, however, address that issue when and if it arises by amending the
schedule.

b. As noted by the NRC Staff, we are not at liberty to hold a hearing on environmental
contentions until the FEIS is issued. But we may, after taking into account the factors listed in
10 C.F.R. § 2.332(b), adopt a schedule that complies with that limitation but otherwise imposes
shorter deadlines than those reflected in the Appendix B milestones. In this proceeding, we
have admitted only one environmental contention (Contention 7), and, in the form we admitted
it, the contention presents a relatively narrow issue concerning information Petitioners contend
should have been included in the Applicants’ Environmental Report. Therefore, we believe that
Contention 7 should proceed on a more expedited basis than provided in the milestones,
consistent with “the NRC'’s interest in providing a fair and expeditions resolution of the issues
sought to be adjudicated by the parties in the proceeding.” 10 C.F.R. § 2.332(b).

As with the safety contentions, however, the filing of new or amended environmental
contentions may significantly affect the schedule. Accordingly, the schedule on the left hand
side of Table 2 will apply only if Petitioners file no new or amended environmental contentions.
The right hand schedule applies if Petitioners file new or amended environmental contentions,
and will govern both Contention 7 and any new or amended environmental contentions that the

Board admits.
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TABLE 2
F is the date at which the FEIS becomes available for review
Schedule if no new or amended Schedule if new or amended environmental
environmental contentions are filed. contentions are filed
F+30 Motion for summary disposition of | F+30 | Motion for summary disposition of
Contention 7 Contention 7
F+30 New or amended environmental
contentions filed
F+60 Direct written testimony for
contention 7
F+85 Order on admission of new or
amended contentions
F+90 Hearing F+100 | Complete mandatory disclosures
F+115 | Motions for summary disposition of
any new or amended contentions
admitted by the Board
F+155 | Written direct testimony
F+175 | Hearing
90 Initial decision on contention 7 90 Initial decision
days days
from from
Hrg. hrg.

4. The deadlines provided for new or amended contentions do not modify Petitioners’

obligation to file any such contentions in compliance with 10 C.F.R. § 2.309(f)(2), including but

not limited to the requirement Section 2.309(f)(2)(iii) that any new or amended contention must

be submitted “in a timely fashion based on the availability of the [new] information.” Thus, for

example, if Petitioners learn of relevant new information in the Draft EIS, they should file any

new or amended environmental contentions based on that new information promptly, as

required by Section 2.309(f)(2), rather than relying on the deadline in the schedule for filing new

or amended contentions after issuance of the FEIS.
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5. The Board understands that modifications of the schedule may be appropriate based
on future developments. Any motion for an extension or enlargement of time or other
modification should be filed when the party learns of the facts and circumstances establishing
the need for modification of the schedule. A party filing such a motion should first attempt to
resolve the issue with the other parties, and if unable to do so must include in it's motion the
certification required by 10 C.F.R. § 2.323(b).

It is so ORDERED.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD"!

/RA/ }
Ronald M. Spritzer, Chairman
ADMINISTRATIVE JUDGE

Rockville, Maryland
April 22, 2009

! Copies of this Order were sent this date by the agency’s E-Filing system to the
counsel/representatives for: (1) Joint Petitioners Nuclear Information and Resource Services,
Beyond Nuclear, Public Citizen Energy Program, and Southern Maryland Citizens Alliance for
Renewable Energy Solutions; (2) UniStar Nuclear Operating Services, LLC and Calvert Cliffs-3
Nuclear Project, LLC; (3) NRC Staff; and (4) State of Maryland.
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this 22nd day of April 2009
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[Original signed by Christine M. Pierpoint]

Office of the Secretary of the Commission
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In the Matter of Docket No. 52-033-COL

DETROIT EDISON COMPANY ASLBP No. 09-880-05-COL-BD01

(Fermi Nuclear Power Plant, Unit 3)
Sept. 11, 2009

ORDER
(Establishing schedule and procedures to govern further proceedings)

After reviewing written submissions from the parties’ representatives,* and having
conferred with the parties’ representatives during a conference call on September 9, 2009, the
Board adopts this Order to govern further proceedings in this litigation.

1. Mandatory disclosures. The Board has previously determined that the hearing in this

proceeding will be conducted pursuant to 10 C.F.R. Part 2, Subpart L. On August 19, 2009, the
parties’ representatives submitted their Joint Motion concerning the mandatory disclosures
required by 10 C.F.R. § 2.336 and the hearing file required by 10 C.F.R. § 2.1203. The
schedule and disclosure protocol set forth in the Joint Motion shall govern the parties’ disclosure
obligations under Sections 2.336 and 2.1203.

2. Additional Contentions.

a. Consolidated Briefing. If a party seeks to file a motion or request for leave to file a

Joint Motion on Mandatory Disclosures (Aug. 19, 2009) [hereinafter Joint Motion]; Letter
from Counsel for Detroit Edison Co. to the Licensing Board re: Proposed Schedule for Fermi 3
COL Proceeding (Sept. 8, 2009); Letter from NRC Staff to Licensing Board (Sept. 8, 2009);
Letter from Counsel for Beyond Nuclear et. al to Licensing Board (Sept. 8, 2009).
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new or amended contention (timely or untimely), then it shall file such motion and the substance
of the proposed contention simultaneously. The pleading shall include a motion for leave to file
a timely new or amended contention under 10 C.F.R. § 2.309(f)(2), or a motion for leave to file
an untimely new or amended contention under 10 C.F.R. § 2.309(c) (or both), and the support
for the proposed new or amended contention showing that it satisfies 10 C.F.R. § 2.309(f)(1).
Within twenty-five (25) days after service of the motion and proposed contention, any other
party may file an answer responding to the motion and contention. Within seven (7) days of
service of the answer, the movant may file a reply.

b. Timeliness. Any new or amended contentions should be filed in compliance with
10 C.F.R. § 2.309(f)(2), including but not limited to the requirement Section 2.309(f)(2)(iii) that
any new or amended contention must be submitted “in a timely fashion based on the availability
of the [new] information.” In general, a proposed new or amended contention shall be deemed
timely under 10 C.F.R. 8§ 2.309(f)(2)(iii) if it is filed within thirty (30) days of the date when the
new and material information on which it is based first becomes available. If filed thereafter, the
proposed contention shall be deemed nontimely under 10 C.F.R. § 2.309(c). If the movant is
uncertain, it may file pursuant to both, and the accompanying motion should cover the three
criteria of 10 C.F.R. § 2.309(f)(2) and the eight criteria of 10 C.F.R. § 2.309(c) (as well as the six
criteria of 10 C.F.R. § 2.309(f)(1)).

However, with respect to new or amended contentions based on new and material
information in the Draft Environmental Impact Statement (DEIS) and the Advanced Safety
Evaluation Report without Open Items (ASER), a proposed new or amended contention shall be
deemed timely under 10 C.F.R. § 2.309(f)(2)(iii) if it is filed within sixty (60) days of the date
when the document containing the new and material information first becomes available. The
Board believes a sixty day period is appropriate for new or amended contentions based on the

DEIS or the ASER because of the likely length and complexity of those documents, and the fact
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that allowing sixty days to file new or amended contentions based on new and material
information contained in those documents will not interfere with the schedules set forth in
Tables 1 and 2 below.

3. Other scheduling issues. The schedules in Tables 1 and 2 will govern dates, other

than those described above, related to the safety and environmental contentions. We have
developed two separate schedules because it appears the Final EIS will be issued well before
the Final SER, and the Board may therefore proceed with the environmental contentions before
the safety contentions if that is in the interest of expediting the proceeding.

TABLE 1

F is the date on which the Final EIS becomes available for review

Schedule for all environmental contentions Schedule for all environmental contentions if

if no new or amended environmental new or amended environmental contentions
contentions are filed. are filed
F+30 | Motions for summary disposition F+30 | Motions for summary disposition
F+70 | Written direct testimony
F+85 | Written rebuttal testimony F+85 | Board Order (Order) on admission of
new environmental contentions
F+115 | Evidentiary Hearing (Hrg.) Order | Complete mandatory disclosures
+14
Order | Motions for summary disposition on
+30 any new or amended environmental

contentions admitted by the Board

Order | Written direct testimony
+70

Order | Written rebuttal testimony
+85

Order | Evidentiary Hearing (Hrg.)
+115

90 Initial decision 90 Initial decision
days days
from from
Hrg. Hrg.
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TABLE 2

S is the date on which the Final SER becomes available for review.

Schedule for safety contention if no new or || Schedule for all safety contentions if new or
amended safety contentions are filed. amended safety contentions are filed.

S+30 | Motions for summary disposition S+30 | Motions for summary disposition

S+70 | Written direct testimony

S+85 | Written rebuttal testimony S+85 | Board order (Order) on admission of
new or amended safety contentions

S+115 | Evidentiary hearing

Order | Complete mandatory disclosures

+14
Order | Motions for summary disposition on
+30 any new or amended safety

contentions admitted by the Board

Order | Written direct testimony
+70

Order | Written rebuttal testimony
+85

Order | Evidentiary Hearing
+115

90 Initial Decision 90 Initial decision
days days
from from
Hrg. Hrg.

4. Motions to modify the schedule. The Board understands that modifications of

the schedule may be appropriate based on future developments. Any motion for an extension
or enlargement of time or other modification should be filed when the party learns of the facts

and circumstances establishing the need for an extension. A party filing such a motion should
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first attempt to resolve the issue with the other parties, and if unable to do so must include the
certification required by 10 C.F.R. § 2.323(b).

It is so ORDERED.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD?

/RA/
Ronald M. Spritzer, Chairman
ADMINISTRATIVE JUDGE

Rockville, Maryland
Sept. 11, 2009

2 Copies of this Order were sent this date by the agency’s E-Filing system to the
counsel/representatives for (1) Applicant Detroit Edison Company; (2) Petitioners Beyond
Nuclear et al.; and (3) NRC Staff.
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DOMINION ELECTRIC COOPERATIVE. | ASLBP No.08-863.01-COL
(Combined License Application September 10, 2008
for North Anna Unit 3)

ORDER
(Establishing Schedule to Govern Further Proceedings)

After reviewing the September 8, 2008, letter submitted by David R. Lewis, Esg., on
behalf of all the parties, and having conferred with the parties’ representatives during a
conference call on September 9, 2008, the Board has decided to accept the schedule agreed
upon by the parties. Accordingly, the following schedule will govern further proceedings in this
litigation:

(a) All initial disclosures should be provided by October 1, 2008, and supplemented
thereafter on the first day of each month (rather than 14 days as provided in 10 C.F.R.

§ 2.336(d)).

(b) The parties have agreed to waive the requirement in 10 C.F.R. 88 2.336(a)(3) and
2.336(b)(5) to produce a privilege log. The parties will still produce as part of their disclosures a
list of any documents withheld as proprietary.

(c) Any motion for summary disposition of Contention One should be filed no later than

30 days after issuance of the SER with Open Items (currently scheduled for April 2009).
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(d) Written direct testimony on Contention One (if not resolved by summary disposition)
should be filed no later than 30 days after the NRC Staff issues its Advanced SER with no open
items (currently scheduled for March 2010).

(e) An evidentiary hearing on Contention One, if necessary, will begin no later than 30
days after the direct testimony is filed.

For any filing not covered by the deadlines listed above, including the filing of any late-
filed contentions, the Board will, absent compelling circumstances, expect compliance with the
applicable model milestones for hearings conducted under 10 C.F.R. Part 2, Subpart L. The
model milestones are listed in Appendix B to Part 2.

Any motion for an extension or enlargement of time should be filed at the earliest
opportunity, as soon as the party learns of the facts and circumstances establishing the need for
an extension.

It is so ORDERED.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD

/RA/
Ronald M. Spritzer, Chairman
ADMINISTRATIVE JUDGE

Rockville, Maryland
September 10, 2008
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
Alex S. Karlin, Chairman

Dr. Anthony J. Baratta
Dr. William M. Murphy

In the Matter of Docket No. 52-029-COL, 52-030-COL
PROGRESS ENERGY FLORIDA, INC. ASLBP No. 09-879-04-COL-BD01

(Combined License Application for Levy County |  August 27, 2009
Nuclear Power Plant, Units 1 and 2)

INITIAL SCHEDULING ORDER

This proceeding concerns an application by Progress Energy Florida, Inc. (PEF) for
licenses to construct and operate two nuclear power reactors in Levy County, Florida. Under
the NRC regulations, this Board has the “duty to conduct a fair and impartial hearing according
to law, to take appropriate action to control the prehearing and hearing process, to avoid delay
and to maintain order.” 10 C.F.R. § 2.319. This initial scheduling order is designed to ensure
proper case management of this proceeding, including “expediting the disposition of the
proceeding, establishing early and continuing control so that the proceeding will not be
protracted because of lack of management, discouraging wasteful prehearing activities,
improving the quality of the hearing . . . . and facilitating settlement,” 10 C.F.R. § 2.332(c)(1)-(5).
The initial scheduling order must be issued “as soon as practicable” after the request for hearing

is granted. 10 C.F.R. § 2.332(a).’

' See also. 10 C.F.R. Part 2, Appendix B, II, Model Milestones for Hearing Conducted Under 10
C.F.R. Part 2, Subpart L (Initial scheduling order to be issued within 55 days of Board decision
granting intervention and admitting contentions).
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I. Background

On July 28, 2008, PEF submitted an application to the NRC for licenses to construct and
operate the proposed Levy Nuclear Plant Units 1 and 2, in Levy County, Florida. On December
8, 2008, the NRC published a “Notice of Hearing and Opportunity to Petition for Leave to

Intervene” in the PEF proceeding in the Federal Register. 73 Fed. Reg. 74,532 (Dec. 8, 2008).

On February 6, 2009, three entities — the Nuclear Information and Resource Service, the
Ecology Party of Florida, and the Green Party of Florida (jointly, Intervenors) — filed a joint
petition requesting intervention herein. On July 8, 2009, the Board ruled, inter alia, that
Intervenors had standing to challenge PEF’s combined license application and had presented at
least one contention that met the admissibility criteria of 10 C.F.R. § 2.309(f)(1).> The Board
granted Intervenors’ hearing request and admitted portions of three of their contentions.®> The
Board also ruled, based on the information available at that time, that the 10 C.F.R. Part 2,
Subpart L hearing procedures were appropriate for each of the three contentions. Id. at __ (slip
op. at 105).

On July 10, 2009, the Board scheduled an initial conference, pursuant to 10 C.F.R.
§§ 2.329 and 2.332, for the purpose of developing a scheduling order to govern the conduct of
this proceeding.* The Order stated that the scheduling conference would cover, inter alia,
nineteen enumerated items related to the schedule and management of the case and directed
the parties to confer concerning these items. In addition, the Order instructed the NRC Staff to
submit a written estimate of its projected schedule for completion of its safety and environmental
evaluation reports. In response, on July 28, 2009, the NRC Staff filed its estimate that the Staff

would issue its Final Environmental Impact Statement (FEIS) on the proposed license

2 Progress Energy Florida, Inc. (Combined License Application for Levy County Nuclear Power
Plant, Units 1 and 2), LBP-09-10, 70 NRC ___ (slip op.) (July 8, 2009).

® PEF has appealed the Board’s ruling. Progress Energy Florida, Inc.’s Brief in Support of
Appeal from LBP-09-10 (July 20, 2009).

* Licensing Board Order (Scheduling Initial Scheduling Conference) (July 10, 2009)
(unpublished) (Order).
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application on September 22, 2010, and its Final Safety Evaluation Report (FSER) on May 5,
2011.° On August 14, 2009, the parties filed a joint motion regarding the nineteen enumerated
items, together with proposed language addressing these items, and other matters, to be
considered for inclusion in the initial scheduling order.®

On August 18, 2009, the Board conducted the initial scheduling conference. The
parties, including the NRC Staff, stated their views regarding the nineteen items listed in the
Order, as well as their views on certain other matters that arose.” Based on the Joint Motion,
the parties’ statements at the conference, the NRC Staff’s projected schedule, the regulatory
requirements, and the nature and circumstances of this case, the Board now issues this initial
scheduling order.

II. Schedule

In addition to the general deadlines and time frames applicable to Subpart L proceedings

pursuant to 10 C.F.R. Part 2, the Board establishes the following initial schedule for this matter.

A. Mandatory Disclosures and Production of Hearing File.® The regulations specify that,

within thirty (30) days of the Board'’s ruling admitting contentions, the parties must automatically
make certain mandatory disclosures. 10 C.F.R. § 2.336(a). Likewise, the NRC Staff must make
certain mandatory disclosures. 10 C.F.R. § 2.336(b). In addition, Subpart L proceedings
require the NRC Staff to produce a hearing file and make it available to all parties. 10 C.F.R.

§ 2.1203(a). In this case, the Board denied a motion to suspend such disclosures (ruling that

® Letter from Sara Kirkwood, Counsel for NRC Staff (July 28, 2009).

¢ Joint Motion Regarding Enumerated Matters in Initial Scheduling Conference Order (Aug. 14,
2009) (Joint Motion).

" Pursuant to 10 C.F.R. § 2.1202(b)(2), the NRC Staff notified the Board that it will participate as
a party on all admitted contentions. Letter from Sara Kirkwood, Counsel for NRC Staff (July 23,
2009).

® Except where otherwise specified herein, the term “mandatory disclosures” includes the
witness lists and privilege logs required under 10 C.F.R. § 2.336 (a) and (b).
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the pendency of an appeal should not suspend this proceeding),” but granted a short extension
to accommodate certain logistical difficulties of one of the representatives of the parties.’® Thus,
the deadline for the first mandatory disclosures and the production of the hearing file is
September 1, 2009.

1. Updating of Disclosures. The regulations specify that the parties and the NRC

Staff have a “continuing” duty to update their mandatory disclosures, 10 C.F.R. § 2.336(d), and
that the NRC Staff has a “continuing” duty to update the hearing file. 10 C.F.R. § 2.1203(c). But
the regulations are not clear as to the frequency of such updates. Based on the Joint Motion
and discussions during the August 18, 2009 conference, the Board directs that the parties and
the NRC Staff shall update their disclosures and the hearing file monthly, on the second
Thursday in October and November of 2009, and thereafter on the third Thursday of every
month beginning in January 2010."" Each update shall cover all documents or other material or
information required to be disclosed that is in the possession, custody, or control of each party
or the NRC Staff (or their agents) as of the last day of the preceding month.

2. Privilege Logs. The regulations require that the parties and the NRC Staff
provide a “list of documents otherwise required to be disclosed for which a claim of privilege or
protected status is being made, together with sufficient information for assessing the claim of
privilege or protected status of the documents.” 10 C.F.R. § 2.336(a)(3). See also 10 C.F.R.

§ 2.336(b)(5). These are referred to as “privilege logs.””® The parties have waived the

° Order (Denying Motion to Suspend Discovery) (July 23, 2009) (unpublished).

"% Order (Suspending Certain Mandatory Disclosures Until September 1, 2009) (July 31, 2009)
(unpublished).

" The Parties need not update their disclosures or the hearing file in December of 2009.

'2 The Board recognizes that the September 1, 2009 disclosures cannot be completely current
as of September 1, and will entail some reasonable lag time.

10 C.F.R. § 2.336(a)(3) and (b)(5) cover documents claimed to be privileged and documents
claimed to be protected. In both cases, the party or the NRC Staff must identify and list the
document “together with sufficient information for assessing the claim of privilege or protected
status . ...” Id.

-4-



requirement to provide privilege logs for documents claimed to be covered by the attorney-client
privilege and the attorney work product privilege. However, the parties and NRC Staff agreed
that they must still produce, as part of their mandatory disclosures, privilege logs covering
documents claimed to qualify for protected status as security-related information or as
proprietary documents. See, e.g., 10 C.F.R. § 2.390(a)(1), (3), and (4).

3. Scope of Disclosures and Hearing File.

i. If a party or the NRC Staff generates the document in question, then it may limit
mandatory disclosures to its final document and need not include its internal drafts, including
comments on drafts, resolution of comments, draft transmittals, or other similar documents.
However, if a party or the NRC Staff has legal possession, custody, or control of a document
developed by someone else, and which is otherwise subject to mandatory disclosure (e.qg.,
relevant to a contention), then the party or the NRC Staff must produce that document (even if it
is labeled “draft”) unless that party or the NRC Staff knows that the other person has already
disclosed that document herein."

ii. A party and the NRC Staff need not identify or produce a document that has
been served on the other parties to this proceeding.

iii. If a document exists in both hard copy and electronic formats, then the party or
the NRC Staff need only produce the electronic copy.

iv. All documents that are required to be disclosed pursuant to 10 C.F.R. § 2.336(b)
and that are available via the NRC’s website or the NRC’s Agencywide Documents Access and

Management System (ADAMS) shall be specifically identified by the NRC Staff as required

' The reason for this rule is simple. If the person who developed a document considered it
sufficiently final to share it with an external third party (e.g., a party or the NRC Staff) who is a
litigant herein, then we do not deem that document, even if it is still labeled “draft,” exempt from
the mandatory disclosure requirements.
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under 10 C.F.R. §§ 2.336(b) and 2.1203. Documents so disclosed and so identified do not
need to be identified or produced by any other party.'

4. Electronically Stored Information.

i. Reasonable Search. Mandatory disclosures and the production of the hearing

file shall include electronically stored information and documents (ESI). In implementing their
responsibilities, the parties and the NRC Staff shall conduct a reasonable good faith search for
all documents or information, including ESI, subject to the mandatory disclosure and hearing file
requirements. Each production or disclosure shall include a signed affidavit attesting that the
party or the NRC Staff has conducted such a search, and that the disclosure or production
excludes only (a) documents or information exempted from disclosure pursuant to the law,
including NRC regulations or this order, and (b) information that is not reasonably accessible
t.16

because of undue burden or cos

ii. Format of Production. The parties and the NRC Staff shall disclose each

document in the same form as the original document in the party’s or the Staff's possession,
custody, or control. ESI shall be disclosed or produced in searchable electronic form to the
same extent that the original ESI in that person’s possession, custody, or control was
searchable.

5. Termination. The duty to update mandatory disclosures and the hearing file shall

terminate at the close of the evidentiary hearing.

'> At the evidentiary hearing stage, however, the Board may require the NRC Staff or the parties
to produce separate electronic or paper copies of certain important documents such as the
FEIS, FSER, and COLA.

'® Cf. Fed. R. Civ. P. 16(b)(5) (scheduling order to include “provisions for disclosure of
electronically stored information”); 26(b)(2)(B) (“A party need not provide discovery of
electronically stored information from sources that the party identifies as not reasonably
accessible because of undue burden or cost.”).
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B. Protective Order and Non-Disclosure Agreement."’

1. Confer. On or before October 1, 2009, the parties and the NRC Staff shall confer
with one another for the purpose of discussing and developing a joint proposed protective order
and nondisclosure agreement dealing with the handling (and redaction) of documents that are
claimed to contain privileged, proprietary, or otherwise protected information.™

2. Submission. On or before October 15, 2009, the parties and the NRC Staff shall
submit to the Board either (i) a unanimously agreed upon proposed protective order and
nondisclosure agreement; or (ii) individually or jointly proposed protective orders and
nondisclosure agreements. In either event, the proposals may be accompanied by a short brief,
not to exceed five (5) pages, explaining the proposal and submission.

3. Response Brief. If, but only if, the parties and the NRC Staff are unable to

submit a unanimously agreed upon proposed protective order and nondisclosure agreement,
then, on or before October 22, 2009, the parties and the NRC Staff may each file a brief (not to
exceed five (5) pages) responding to any points previously raised by the other parties.

C. Disclosure Disputes and Motions to Compel. On or before October 29, 2009, the parties

and the NRC Staff shall file any motions to compel or challenges regarding the adequacy of any
mandatory disclosure or hearing file, redactions, or the validity of any claim that a document is
privileged or protected, concerning any disclosures occurring prior to that date. Thereafter, any

such motion or challenge shall be filed within ten (10) days after the occurrence or circumstance

' Documents covered by a protective order are nevertheless required to be included in a
privilege log. Indeed, the only way that an opposing party can learn of the existence of such a
document, and thus to request access to that document, is for it to be included in the privilege

log.

'® See Licensing Board Order (Protective Order Governing Non-Disclosure of Certain
Documents Claimed to be Proprietary) (Jan. 12, 2007) (unpublished) (ML0701203270) in
Entergy Nuclear Vermont Yankee, LLC and Entergy Nuclear Operations, Inc. (Vermont Yankee
Nuclear Power Station), Docket No. 50-271-LR, ASLBP No. 06-849-03LR, for a good example
of a protective order and non-disclosure agreement in a Subpart L proceeding.

-7-



from which the motion arises, in accordance with 10 C.F.R. § 2.323(a).” For example, an
objection to the claim that a document qualifies for protection as a “proprietary” document must
ordinarily be filed within ten (10) days of the service of the privilege log where that document
was first added.

D. Monthly Status Report. Commencing on October 1, 2009, the NRC Staff shall submit a

short report specifying its best estimate of the dates it expects to issue the draft and final
version of the Environmental Impact Statement (DEIS and FEIS), the Advanced Final Safety
Evaluation Report (AFSER) and the Final Safety Evaluation Report (FSER), and the dates when
it understands that the Advisory Committee on Reactor Safety (ACRS) and its relevant
subcommittees plan to issue any reports concerning PEF’s proposed combined license.
Thereafter, the Staff shall update this status report on the first Thursday of each month.

E. Requests For Subpart G Proceeding Based on Disclosures of Eyewitness.?® A request

that a contention or other contested matter be handled pursuant to Subpart G procedures based
on 10 C.F.R. § 2.310(d) (which focuses, inter alia, on issues “where the credibility of an
eyewitness may reasonably be expected to be at issue, and/or issues of motive or intent of the
party or eyewitness . . .”) shall be filed as follows:

1. For witnesses identified in the September 1, 2009, mandatory disclosures, on or
before September 22, 2009; and

2. For additional witnesses identified by an opposing party in subsequent

mandatory disclosures, within twenty (20) days of said event.

' If they believe that it will facilitate the amicable resolution of privilege claim disputes
without the intervention of the Board, the parties and/or the NRC Staff may propose to the
Board a modification to the ten-day rule and/or other dispute resolution mechanisms.

2 Mandatory disclosures by the parties include the disclosure of “the name . . . of any person,
including any expert, upon whose opinion the party bases its claims and contentions and may
rely upon as a witness, and a copy of the analysis or other authority upon which that person
bases his or her opinion.” 10 C.F.R. § 2.336(a)(1).
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F. Additional Contentions.

1. Consolidated Briefing. If a party seeks to file a motion or request for leave to file

a new or amended contention (timely or untimely), then it shall file such motion and the
substance of the proposed contention simultaneously. The pleading shall include a motion for
leave to file a timely new or amended contention under 10 C.F.R. § 2.309(f)(2), or a motion for
leave to file an untimely new or amended contention under 10 C.F.R. § 2.309(c) (or both), and
the support for the proposed new or amended contention showing that it satisfies 10 C.F.R.

§ 2.309(f)(1). Within twenty-five (25) days after service of the motion and proposed contention,
any other party may file an answer responding to all elements of the motion and contention.
Within seven (7) days of service of the answer, the movant may file a reply.?’

2. Timeliness. A motion and proposed new contention specified in the preceding
paragraph shall be deemed timely under 10 C.F.R. § 2.309(f)(2)(iii) if it is filed within thirty (30)
days of the date when the new and material information on which it is based first becomes
available. If filed thereafter, the motion and proposed contention shall be deemed nontimely
under 10 C.F.R. § 2.309(c). If the movant is uncertain, it may file pursuant to both, and the
motion should cover the three criteria of 10 C.F.R. § 2.309(f)(2) and the eight criteria of 10
C.F.R. § 2.309(c) (as well as the six criteria of 10 C.F.R. § 2.309(f)(1)).

3. Selection of Hearing Procedures. A motion and proposed new contention

specified in paragraph Il.F.1 above may address the selection of the appropriate hearing
procedure for the proposed new contention. See 10 C.F.R. §§ 2.309(g) and 2.310(d).

G. Pleadings and Motions — Generally.

1. Pleadings — Page Limitation. Motions and answers to motions shall not exceed

fifteen (15) pages in length (including signature page but excluding attachments, see I1.K.5,

2! This procedure resolves difficulties that have arisen in several proceedings concerning the
interplay of the sequence and timing for motions under 10 C.F.R. §§ 2.309(f)(2) and 2.323
(motion, answer), and the sequence and timing for contentions under 10 C.F.R. § 2.309(h)
(contention, answer, reply). Further, this procedure expedites the process by collapsing the
two-step process established by the regulations into a single step.
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infra) absent preapproval of the Board. A motion for preapproval to exceed this page limitation
shall be submitted in writing no less than three (3) business days prior to the time the motion or
answer is due to be filed. A motion to exceed this page limitation must (i) indicate whether the
request is opposed or supported by the other participants to the proceeding; (ii) provide a good
faith estimate of the number of additional pages that will be filed; and (iii) demonstrate good
cause for being permitted to exceed the page limitation.

2. Response to New Facts or Arguments in Answer Supporting a Motion. Except

for a motion to file a new or amended contention as set forth in paragraph II.F. supra or where
there are compelling circumstances, the moving party has no right to reply to an answer or
response to a motion. See 10 C.F.R. § 2.323(c). However, if the NRC Staff or any party files
an answer that supports a motion, then a party opposing the motion may, within ten (10) days
after service of that answer, file a response to any new facts or arguments presented in that
answer. Except as otherwise specified herein, no further supporting statements or responses
thereto will be entertained.?

3. Motion for Leave to File Reply. If a party or the NRC Staff seeks to file a reply, it

must first obtain leave of the Board. A motion for leave to file a reply shall be submitted no less
than three (3) business days prior to the time the reply would need to be filed.? In addition to all
other requirements, a motion to file a reply must (i) indicate whether the request is opposed or
supported by the other participants to the particular proceeding; and (ii) demonstrate good
cause for permitting the reply to be filed.

4. Motion for Extension of Time. A motion for extension of time shall be submitted

in writing at least three (3) business days before the due date for the pleading or other

2 This provision avoids unnecessary confusion and litigation that has arisen on this point in
several cases. This provision is modeled on 10 C.F.R. § 2.710(a).

23 Although the agency’s rules of practice regarding motions do not provide for reply pleadings,
the Board will presume that for a reply to be timely it would have to be filed within seven (7)
days of the date of service of the response it is intended to address. See 10 C.F.R.

§ 2.309(h)(2).
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submission for which an extension is sought. In addition to all other requirements, a motion for
extension of time must (i) indicate whether the request is opposed or supported by the other
participants to the particular proceeding; and (ii) demonstrate appropriate cause that supports
permitting the extension.

5. Answer Opposing a Motion to Exceed the Page Limitation, to File a Reply, or to

Extend the Time for Filing a Pleading. An answer to a motion to exceed the page limit, to file a

reply, or to extend the time for filing a pleading shall be filed and served on the next business
day after the filing of the request.

6. Motion Certification. In accordance with 10 C.F.R. § 2.323(b), a motion will be

rejected if it does not include the following certification by the attorney or representative of the
moving party:
“I certify that | have made a sincere effort to contact the other parties in this
proceeding, to explain to them the factual and legal issues raised in this motion,
and to resolve those issues, and | certify that my efforts have been
unsuccessful.” %*

7. Answer Certification. If the attorney or representative of a party is contacted

pursuant to the consultation requirement of 10 C.F.R. § 2.323(b), then that person (or his or her
alternate) must make a sincere effort to make himself or herself available to listen and to
respond to the moving party’s explanation, and to resolve the factual and legal issues raised in
the motion. If the answering party is unaware of any attempt by the moving party to contact it,

then the answer shall so certify. Otherwise, an answer will be rejected if it does not include the

24 Although in general the movant has only ten (10) days within which to file its motion under 10
C.F.R. § 2.323(a), the Board believes that, in order to be sincere, the effort should be timely,
i.e., not initiated at the last minute, but instead should be commenced sufficiently in advance to
provide enough time for the possible resolution of the matter or issues in question. See Entergy
Nuclear Vermont Yankee, L.L.C., and Entergy Nuclear Operations, Inc. (Vermont Yankee
Nuclear Power Station), LBP-06-5, 63 NRC 116, 128 (2006). If the initial consultation is initiated
at a reasonable time and the parties believe that all or part of the matter may be resolved
amicably if additional time for filing the motion were provided, the parties are encouraged to file
a joint motion requesting an extension of time.
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following certification by the contacted attorney or representative (or his or her alternate) of the
answering party:

“I certify that | have made a sincere effort to make myself available to listen and

respond to the moving party, and to resolve the factual and legal issues raised in

the motion, and that my efforts to resolve the issues have been unsuccessful.”
It is inconsistent with the dispute avoidance/resolution purposes of 10 C.F.R. § 2.323(b), and
thus insufficient, for the contacted attorney or representative to fail or refuse to consider the
substance of the consultation attempt, or for the party to respond that “it takes no position on the

motion (or issues) and that it reserves the right to file a response to the motion when it is filed.”

8. Supplemental Information. The certifications specified in the foregoing two

subsections may be supplemented with any additional information that the representative or
attorney deems necessary to ensure the accuracy of the certification or to explain the situation.

9. Consolidation of Intervenors for Purposes of Consultation. Pursuant to 10 C.F.R.

§ 2.314(b), each of the three Intervenors has designated one or more of its own members to
serve as its pro se representative, and each of them has filed a notice of appearance.® During
the initial scheduling conference, the NRC Staff asked whether 10 C.F.R. § 2.323(b) required
consultation with all three representatives. Tr. at 450. In response, the Intervenors filed a
statement indicating that they had jointly designated Mary Olson as the lead point of contact,
and Michael Mariotte as the alternate point of contact, for all three of the Intervenors.?
Accordingly, and pursuant to our authority under 10 C.F.R. §§ 2.316 and 2.319(c), the Board
determines that the NRC Staff or a party may consult with Ms. Olson or Mr. Mariotte and, for

purposes of 10 C.F.R. § 2.323 and consultation hereunder, these individuals shall be deemed to

 Notice of Appearance of Mary Olson on Behalf of Nuclear Information and Resource Service
(Feb. 6, 2009); Notice of Appearance of Cara Campbell [on Behalf of the Ecology Party of
Florida] (Apr. 6, 2009); Notice of Appearance of Gary Hecker [on Behalf of the Ecology Party of
Florida] (Apr. 6, 2009); Notice of Appearance of Michael Canney [on Behalf of the Green Party
of Florida] (Apr. 6, 2009).

6 Notice of Appearance [of Mary Olson] (Aug. 20, 2009); Notice of Appearance [of Michael
Mariotte] (Aug. 20, 2009).
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speak for, and have the authority of, all three Intervenor organizations. These individuals shall
be responsible for internal coordination, communication, and authorization among the three
Intervenor organizations.

H. Dispositive Motions. Given that dispositive motions, such as motions for summary

disposition under 10 C.F.R. § 2.1205 and Subpart L evidentiary hearings under 10 C.F.R.

§ 2.1207, are both conducted on the basis of written pleadings, testimony, and exhibits, the
Board finds that such motions for summary disposition, especially if filed late in the proceeding
when the parties are heavily engaged in other important tasks (e.g., preparing and submitting
their pleadings, testimony, and exhibits immediately prior to the commencement of the
evidentiary hearing), may impede and burden the litigants and the Board, rather than serving to
narrow or expedite the resolution of the adjudicatory proceeding. Indeed, the Subpart L
proceeding has two key advantages over motions for summary disposition. First, in a Subpart L
evidentiary hearing the Board may ask the withesses to appear in person and answer
questions, the answers to which might significantly assist in resolving the matter.?” This is not
possible when ruling on a motion for summary disposition. Second, in an evidentiary hearing
the Board may weigh competing evidence and expert opinion and may resolve/decide factual
disputes, whereas this is not possible when ruling on motions for summary disposition, which
are restricted to situations where “there is no genuine issue as to any material fact.” 10 C.F.R.
§ 2.710(d)(2). See alsoid. § 2.1205. Further, a motion for summary disposition requires
significant and often duplicative time and effort from all parties (and the Board), whereas

Subpart L evidentiary hearings have proven to be short, usually requiring a day or less to hear a

710 C.F.R. § 2.1207(b)(6). The Board may also allow parties to conduct cross-examination in
Subpart L proceedings pursuant to 10 C.F.R. § 2.1204(b)(3). To date, no party has ever been
granted the opportunity to conduct cross-examination in a Subpart L proceeding.
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contention. In these circumstances, motions for summary disposition and other dispositive
motions, while permissible, will be managed in this proceeding as follows:?®
1. Certification. A dispositive motion (e.g., motion for summary disposition or a
motion to dismiss) will be rejected unless, in addition to the signature requirements of 10 C.F.R.
§ 2.304(d) and the certifications required by 10 C.F.R. § 2.323(b) and this order, the motion
includes the following certification by the attorney or representative of the moving party:
“I certify that this motion is not interposed for delay, prohibited discovery, or any
other improper purpose, that | believe in good faith that there is no genuine issue
as to any material fact relating to this motion, and that the moving party is
entitled to a decision as a matter of law, as required by 10 C.F.R. §§ 2.1205 and
2.710(d).”®

2. Additional Time for Dispositive Motions. In light of the gravity and importance of

dispositive motions, and in order to accommodate careful consultation as specified above,
dispositive motions may be filed twenty (20) days after the occurrence or circumstance from
which the motion arises (rather than the ten (10) day time frame established by 10 C.F.R.

§ 2.323(a)), provided that the moving party commences sincere efforts to contact and consult all

% The Commission has stated that “[tlhere may be times in the proceeding where motions for
summary disposition should not be entertained because consideration of the motion would
unduly delay or complicate proceedings by distracting responding parties from addressing other
pending issues or distracting other parties and the presiding officer from their preparation for a
scheduled hearing. Moreover, there may be situations in which the time required to consider
summary disposition motions and responses and to issue a ruling on these motions will
substantially exceed the time needed to complete the hearing and record on the issues. The
presiding officer . . . is in a good position to determine when the use of summary disposition
would be appropriate and would not delay the ultimate resolution of issues and the Commission
will provide presiding officers the flexibility to make that determination in most proceedings.”
Changes to Adjudicatory Process, 69 Fed. Reg. 2182, 2186 (Jan. 14, 2004). More recently, the
Commission issued a notice in an expedited case prohibiting summary disposition motions from
proceeding absent an affirmative finding by the Board that it would expedite the proceeding.
(“[T]he Licensing Board shall not entertain motions for summary disposition under 10 C.F.R.

§ 2.710, unless the Licensing Board finds that such motions, if granted, are likely to expedite the
proceeding.”). Notice of Receipt of Application for License; Notice of Consideration of Issuance
of License; Notice of Hearing and Commission Order and Order Imposing Procedures for
Access to Sensitive Unclassified Non-Safeguards Information and Safeguards Information for
Contention Preparation; In the Matter of Areva Enrichment Services, LLC (Eagle Rock
Enrichment Facility), 74 Fed. Reg. 38,052, 38,057 (July 30, 2009).

* See 10 C.F.R. § 2.304(d) (Representations of a Signatory to a Pleading); cf. Fed. R. Civ. P
11(b).
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other parties within ten (10) days of the occurrence or circumstance, and the accompanying
certification so states.

3. Answers. In accordance with 10 C.F.R. § 2.1205(b), an answer supporting or
opposing a motion for summary disposition or other dispositive motion shall be filed within
twenty (20) days after service of the motion. See also 11.G.4 supra.

4. Continuance. If it appears from the affidavits of a party opposing a motion for
summary disposition or other dispositive motion that the opposing party “cannot, for reasons
stated, present by affidavit facts essential to justify the party’s opposition,” the Board may refuse
the application for summary disposition or may order a continuance as may be necessary or
just. See 10 C.F.R. § 2.710(c); cf. Fed. R. Civ. P. 56(f).

5. Deadline. With regard to any contention based on 10 C.F.R. Part 51 or the
National Environmental Policy Act, no motion for summary disposition or other dispositive
motion may be filed more than twenty (20) days after the NRC Staff publishes the FEIS.*® With
regard to any other contention or issue, no motion for summary disposition or other dispositive
motion may be filed more than twenty (20) days after the NRC Staff publishes the Advanced
FSER (AFSER).

l. Clarification, Simplification, and Amendment of the Pleadings. In the August 14, 2009,

Joint Motion and during the initial scheduling conference, the parties and the NRC Staff stated
that it was their consensus that it is premature to address the following issues:
1. The clarification, simplification, or specification of the issues;

2. The necessity or desirability of amending the pleadings;

% Consistent with the Commission’s scheduling instructions in a recent case, see 74 Fed. Reg.
38,057 (July 30, 2009)), if all contentions, other than Part 51 and NEPA contentions, have been
dismissed when the FEIS is published, then no answer to a motion for summary disposition or
other dispositive motion filed after the FEIS is published is required, nor appropriate, unless and
until ten (10) days after the Board issues an affirmative determination that the motion will not
interfere with preparations and filings related to the evidentiary hearing and that its resolution
will serve to expedite the proceeding. The Board will endeavor to make such determination
within ten (10) days.
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3. Opportunities to develop stipulations or admissions of fact; and

4. Opportunities for the settlement of issues or contentions.

Nevertheless, the Board encourages the parties and NRC Staff to continue to consider
and pursue such measures, as specified in 10 C.F.R. §§ 2.329(c)(1)-(3) and 2.338. We will
revisit these issues throughout this proceeding. For example, if it appears that stipulations or
admissions of fact can narrow or eliminate factual or legal disputes, the parties and the NRC
Staff are encouraged to consult with each other and/or file motions to pursue same.

J. Evidentiary Hearing Filings. The Board currently contemplates a single evidentiary

hearing herein, which will cover both the two environmental contentions and the single safety
contention. Pursuantto 10 C.F.R. § 2.1207, a number of documents must be filed immediately
prior to the evidentiary hearing. The Board has determined that the earliest practicable trigger
date for the initiation of such filings is the date when the NRC Staff makes the FEIS publicly
available or the date when the ACRS makes its final report on the PEF application publicly

»32

available, whichever is last to occur.®’ This shall be deemed the “Trigger Date.

1. Initial Statements of Position, Testimony, Affidavits, and Exhibits. Forty-Five (45)

days after the Trigger Date, all parties and the NRC Staff shall file their initial written statement
of position, written testimony with supporting affidavits, and exhibits, on a contention-by-
contention basis, pursuant to 10 C.F.R. § 2.1207(a)(1). The initial written statement should be
in the nature of a trial brief that provides a precise road map of the party’s case, setting out
affirmative arguments and applicable legal standards, identifying witnesses and evidence, and

specifying the purpose of witnesses and evidence (i.e., stating with particularity how the

¥ 10 C.F.R. § 2.332(d) prohibits the commencement of evidentiary hearings on environmental
issues until after the FEIS. It also prohibits commencement of evidentiary hearings on safety
issues until after the FSER, unless the Board affirmatively finds that the safety hearing can be
held earlier and still expedite the ultimate resolution of the case.

%2 By using the ACRS final report as the Trigger Date, we are accelerating the Subpart L
evidentiary hearing by several months. Heretofore, most Boards have (explicitly or implicitly)
used the FSER as the Trigger Date to commence the evidentiary hearing filings.
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witness, exhibit, or evidence supports a factual or legal position). The written testimony shall be
under oath or by an affidavit so that it is suitable for being received into evidence directly, in
exhibit form, in accordance with 10 C.F.R. § 2.1207(b)(2). The exhibits shall include all
documents that the party or its witnesses refer to, use, or are relying upon for their statements
or position.

2. Rebuttal Statements of Position, Testimony, Affidavits, and Exhibits. No later

than twenty (20) days after service of the materials submitted under paragraph J.1, the parties
and the NRC Staff shall file their written responses, rebuttal testimony with supporting affidavits,
and rebuttal exhibits, on a contention-by-contention basis, pursuant to 10 C.F.R. § 2.1207(a)(2).
The written response should be in the nature of a response brief that identifies the legal and
factual weaknesses in an opponent’s position, identifies rebuttal withesses and evidence, and
specifies the precise purpose of rebuttal withesses and evidence. The rebuttal testimony shall
be under oath or by an affidavit so that it is suitable for being received into evidence directly, in
exhibit form, in accordance with 10 C.F.R. § 2.1207(b)(2). The exhibits shall include all
documents that the party or its witnesses refer to, use, or are relying upon for their statements
or position. Being in the nature of rebuttal, the response, rebuttal testimony and rebuttal
exhibits are not to advance any new affirmative claims or arguments that should have been, but
were not, included in the party’s previously filed initial written statement.

3. Motions In Limine or to Strike. No later than ten (10) days after service of the

materials submitted under paragraph J.2, the parties and the NRC Staff shall file their motions in
limine or motions to strike regarding the materials submitted under paragraphs J.1 and J.2.
Answers shall be filed no later than seven (7) days after service of such motions.

4. Proposed Questions for Board to Ask.** No later than thirty (30) days after

service of the materials submitted under paragraph J.2, all parties and the NRC Staff shall file

% A party should cover all essential points in the direct and rebuttal testimony that it prefiles for
each of its own witnesses. The prefiled proposed questions should not focus on a party’s own
witnesses, but should instead be directed to the withesses of the other parties.
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proposed questions for the Board to consider propounding to the direct or rebuttal witnesses,
pursuant to 10 C.F.R. § 2.1207(a)(3)(i) and (ii). The direct or rebuttal examination plans should
contain a brief description of the issue or issues which the party contends need further
examination, the objective of the examination, and the proposed line of questioning (including
specific questions) that may logically lead to achieving the objective. The proposed direct
examination questions and plans should be filed in camera and not served on the NRC Staff or
any other party.

5. Motions for Cross-Examination.** No later than thirty (30) days after service of

the materials submitted under paragraph J.2, all parties shall file any motions or requests to
permit that party to conduct cross-examination of a specified witness or witnesses, together with
the associated cross-examination plan(s), pursuant to 10 C.F.R. § 2.1204(b). The motion for
cross-examination shall be filed with all parties, but the cross-examination plan itself should be
filed in camera and not be served on the NRC Staff or any other party.

6. Evidentiary Hearing. Although the specific time and date for the evidentiary

hearing will be determined later, the Board currently contemplates that it will commence
between thirty (30) and seventy-five (75) days after the service of the material specified in
paragraphs J.4 and J.5.

7. Witness with Written Testimony Must be Available in Person. Unless the Board

expressly provides otherwise, each party (including the NRC Staff) must, at its own expense

and effort, assure that each person for whom it submitted written direct or rebuttal testimony

% “The standard for allowing the parties to conduct cross-examination is the same under

Subparts G and L, to wit — the Administrative Procedure Act (APA) standard for cross-
examination in formal administrative proceedings as set forth in 5 U.S.C. § 556(d) (“A party is
entitled . . . to conduct such cross examination as may be required for a full and true disclosure
of the facts.”). See Citizens Awareness Network, Inc. v. NRC, 391 F.3d 338, 351 (1st Cir.
2004); see also 69 Fed. Reg. at 2,195-96.” Levy County, LBP-09-10, 70 NRC at __ (slip op. at
104-05).
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attends the evidentiary hearing in person and is available to testify and to respond orally to
questions.*

K. Attachments to Filings.

1. Documents Must be Attached. If a motion or pleading of any kind refers to a

report, website, NUREG, guidance document, or document of any kind (other than to a law,
regulation, case, or other legal authority), then a copy of that document, or the relevant portion
thereof, shall be submitted with and attached to the pleading. The pleading must cite to the
specific page or section of the document that is relevant.

2. Exception. If the following documents are publicly available on the NRC ADAMS
system, then they do not need to be attached to a motion or pleading: PEF’s Application and
Environmental Report, the DEIS, the FEIS, the AFSER and the FSER. With regard to such
documents, it is sufficient if the pleading clearly identifies the document (including its date and
revision number, if any), provides its ADAMS ML number, and cites to the specific page or
section that is relevant. All other documents (or the relevant portions thereof), even if they can
be found in ADAMS, should be attached to the pleading.®®

3. Attached Documents are “Attachments.” All documents referred to in the

pleadings (pursuant to the two preceding paragraphs) shall be labeled and referred to as

“Attachments,” not exhibits.%’

% If, after reading the prefiled testimony, the Board concludes that is has no questions for a
particular witness, it will so advise the parties and that individual will not need to attend the
evidentiary hearing. Likewise, if the Board concludes that it has no questions for any witness
concerning a particular contention, it will so advise the parties and will resolve that contention
pursuant to 10 C.F.R. § 2.1208.

% The NRC’s E-Filing guidance document has guidance concerning the filing of copyrighted
material. See http://www.nrc.gov/site-help/e-submittals.html (under Submittal Instructions,
access link for Guidance for Electronic Submissions to the NRC, Revision 4).

¥ The term “exhibit” is reserved for use as a designation for those items that are submitted
pursuant to paragraph 11.J as proffered evidence for the evidentiary hearing.
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4. Designation and Marking of Attachments. A separate numeric designation shall

be assigned to each Attachment (e.g., Attachment 3). With regard to Attachments covered by
paragraph K.1, the numeric designation shall be prominently marked either on the first page of
the appended document or on a cover/divider sheet in front of the appended document.

5. Page Limits/Method of Electronic Submission. Attachments are not subject to

the page limitation set forth in section G.1 above. All Attachments associated with a pleading
shall be submitted together via the E-Filing system as a single electronic file that consists of the
pleading or other submission, the certificate of service, and all the Attachments. If, however, the
submission exceeds fifteen megabytes in size, then the pleading should be separated into two
submissions, each less than fifteen megabytes.®

IT IS SO ORDERED.

THE ATOMIC SAFETY
AND LICENSING BOARD?®

/RA/

Alex S. Karlin, Chairman
ADMINISTRATIVE JUDGE

/RA by Edward R. Hawkens for/

Dr. Anthony J. Baratta
ADMINISTRATIVE JUDGE

/RA by Edward R. Hawkens for/

Dr. William M. Murphy
ADMINISTRATIVE JUDGE

Rockville, Maryland
August 27, 2009

% This accords with NRC’s E-Filing guidance (at page 14). See http://www.nrc.gov/site-help/e-
submittals.html (under Submittal Instructions, access link for Guidance for Electronic
Submissions to the NRC, Revision 4).

%9 Copies of this memorandum and order were sent this date by the agency’s E-Filing system to
the counsel/representatives for (1) Progress Energy Florida, Inc. (2) Nuclear Information and
Resource Service, The Green Party of Florida and The Ecology Party of Florida; and (3) NRC
Staff.
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