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VOTING SUMMARY - SECY-09-0007

RECORDED VOTES

NOT
- APRVD DISAPRVD ABSTAIN PARTICIP COMMENTS DATE

CHRM. VKLEIN X X 3/5/09

COMR. JACZKO X X 2/26/09
COMR. LYONS X X 2/20/09
COMR. SVINICKI X X 3/17/09

COMMENT RESOLUTION

In their vote sheets, all Commissioners approved the staff's recommendation and provided
some additional comments. Subsequently, the comments of the Commission were incorporated
into the guidance to staff as reflected in the SRM issued on April 16, 2009.
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Chairman Klein’s Comments on SECY-09-0007

| approve the staff's recommendation to publish, for public comment, the proposed rule to
amend certain Emergency Preparedness (EP) requirements in 10 CFR Part 50 that govern
domestic licensing of production and utilization facilities, with comments described below.

| applaud the staff's work in drafting the proposed rule. | am especially pleased with the
significant involvement of regional NRC staff, industry and public stakeholders, and the staff's
efforts to incorporate information gained from that involvement into the proposed rule. |
encourage the staff to continue to pursue active involvement in soliciting and addressing
additional public comment on the proposed rule. '

The proposed change to 10 CFR Part 50, Appendix E, to add a new Section |, requires
licensees to provide protection of onsite personnel during a hostile action based event. The
staff should ensure that the scope of the term “personnel” in the proposed rule, as well as the
statements of consideration, are consistent with Bulietin 2005-02, “Emergency Preparedness
and Response Actions for Security-Based Events,” to ensure the continued ability of the
licensee to safely shutdown the reactor and perform the functions of the onsite emergency plan.

For the proposed change to 10 CFR Part 50, Appendix E, Section IV.F., the staff should ensure
that the exercise planning cycle is defined in the regulations, and that the regulations clearly
describe what minimum functions should be demonstrated during the course of a planning
cycle, as well as for each periodic exercise required in 10 CFR 50.47(b)(14), and each biennial
exercise required in 10 CFR 50 Appendix E.IV.F.2.

For the proposed change to 10 CFR Part 50, Appendix E, Section IV.D.3., the staff should
clarify the language in the proposed rule to clearly differentiate between the terms “alerting,”
“‘warning,” and “notification.” The staff should also ensure that the new requirement clearly
applies to both the ALERTING function and the NOTIFICATION function of the Federal
Emergency Management Agency (FEMA) approved Alert and Notification System (ANS).

For the proposed change to 10 CFR Part 50, Appendix E, Section IV.C., | do not agree with the
implied requirement that, for certain situations, (such as instances involving time dependent
Emergency Action Levels (EALs)) the licensee must declare an emergency event before the
associated EAL condition is met. This may be incrementally beneficial in that notifications to
offsite authorities may occur a few minutes earlier, but | find no compelling argument to require
the licensee to go beyond the criteria established in their NRC approved EAL scheme. The
additional burden on the licensee to implement, and NRC inspection staff to verify compliance
with, this proposed new requirement does not justify the potential incremental benefit. In NRC
guidance for this rule change, staff should explicitly state that if an EAL will be met imminently
~and cannot be avoided, the NRC would not consider it to be a violation of their emergency plan

to declare the event before the EAL is met, and that.it would be beneficial to public health and
safety to do so (but not required by the regulations). | do strongly agree that it is appropriate to
require the licensee to declare the emergency event, based on the approved EAL scheme,
Promptly, meaning as soon as possible following a determination that an EAL condition is_met,
AND also that the declaration should be made within 15 minutes of event conditions being
available to the decision maker. These are two distinct new requirements, and they must be
clearly differentiated in the proposed rule. '

| support the staff's proposal to remove the near-site Emergency Operating Facility (EOF)
restrictions. The main purpose of an EOF during an emergency event is to allow clear
communication from the affected site to all local as well as federal authorities, and to provide a
protected space for emergency response decision making, primarily as it applies to protective
action recommendations for the public near the affected site. During an event, the NRC closely



monitors these activities and provides assurance that appropriate actions are being taken for
the protection of public health, safety, and the environment A remote EOF is functionally
acceptable, largely due to advances in technology, reliability and diversity in communication
equipment, as well as the ability of senior officials to respond rapidly to an emergency event at
any of their sites. However, to enable the NRC to continue to provide assurance to iocal
stakeholders that appropriate actions are being taken, a near-site facility must be maintained.
Detailed functional requirements must be clearly described in the regulations for the capabilities
of this near-site facility. These functional requirements must address the capability of the near-
site facility to accommodate the mission needs and interests of an NRC site team, as well as
local stakehoiders, media, and other federal responders. | wouid also support making this
option available to licensees with as few as one site, as long as the EOF and the near-site
facility meet the functional requirements associated with consolidated EOFs.

The proposed rule falls short in explaining how the Evacuation Time Estimate (ETE) will be
used by the licensee. However, the need for accurate information on which local officials rely to
make protective action decisions is affected by an accurate and up to date ETE. Therefore, |
support publishing the proposed rule to add criteria which would require a new ETE be
conducted. However, the staff should consider clarifying the rule in the statements of
consideration, or in NRC guidance, on how the licensee should utilize the ETE information (such
as influencing their protective action recommendations to the appropriate authorities).

New definitions of “emergency planning function” and “decrease in effectiveness,” and how they
relate to the EP regulations, as well as the conditions that would require NRC pre-approval for
Emergency Plan and EAL changes, are not clear in the proposed rule. Staff should ensure that
the language in the rule, or in the associated statements of consideration, clearly characterize
these terms to ensure the goal of increased regulatory efficiency and effectiveness is achieved,
‘without heavy reliance on associated NRC guidance documents.

| also approve codifying the requirements of NRC Order EA-02-026, “Order for Interim

- Safeguards and Security Compensatory Measures,” dated February 25, 2002, and the actions
in. Bulletin 2005-02, “Emergency Preparedness and Response Actions for Security-Based
Events,” dated July 18, 2005. These proposed rule changes are associated with on-shift
multiple responsibilities, EALs for hostile action events, emergency response organization
augmentation and alternate facilities, and coordination with offsite response organizations. |
also approve the removal of completed one-time requirements, as proposed.

Jase -

Dale E. Kiein, Chairman 3/§7°9  Date
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COMMISSIONER GREGORY B. JACZKO’S COMMENTS ON SECY-09-0007
PROPOSED RULE RELATED TO ENHANCEMENTS TO EMERGENCY
PREPAREDNESS REGULATIONS

| approve the staff's request to publish the proposed rule to enhance emergency
preparedness regulations for public comment.

The staff did a thorough job of incorporating the proposed changes approved by the
Commission on January 8, 2007. In addition, the staff has executed an extensive multi-
year outreach effort with stakeholders, which has improved the proposed ruie and also
strengthened the Agency’s relationships with State and local officials and other
members of the public.

| am supportive of the rulemaking package as a whole, and am eager to see public

comments. on several specific areas (such as appropriate implementation dates and the
specificity of rule language requirements) before making a final decision on every
element contained in the rule. | encourage my colleagues and the staff to get this rule
out for that public comment as soon as possible.

9/ 02/ 2.6 12009

regory B. Jaczko Date
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_ Commissioner Lyons’ Comments on SECY 09-0007
Proposed Rule Related to Enhancements to Emergency Preparedness Regulations (10
CFR Part 50) (RIN 3150-Al10)

| approve the publication of this proposed rule subject to the edits described below.

Additionally, | would like to thank the staff for their efforts to comprehensively review and update
the emergency preparedness regulations to incorporate requirements imposed by Commission
orders, discussed in bulletin 2005-02, “Emergency Preparedness and Response Actions for
Security Based Events,” and staff initiated improvements. | would also like to specifically thank
those staff members that brought forward concerns about the emergency plan change process.

As | read the proposed revisions, | recognized the significant strides that licensees, state, local
and Federal participants have already made towards rising to the new challenge posed by the
post 9/11 environment. The incorporation of hostile action based events in this rule will continue
to assure a strong level of state, local and Federal participation that will strengthen their ability

to respond to radiological events.

Although | was generally impressed with the rulemaking package, | encountered a few
instances where | believe the proposed requirements in the rule text were not explicit enough.
As we update the requirements we are imposing on licensees, it is the plain language of the rule
that will have the first and most significant impact on what is implemented. Therefore, several of
the comments | have provided below indicate areas that | believe deserve more specific
treatment in the rule. By this statement | am not indicating that our regulations must be overly
prescriptive or limit the use of a performance based approach. To the contrary, as much as
possible the regulations should provide the desired outcomes and limits so that licensees can
develop appropriate methods to achieve the desired results.

Appendix E, section IV — This section should be revised to more clearly articulate the licensee’s
responsibilities for monitoring population changes. The requirements of this section imply that
licensees must revise ETE’s if they are aware of population changes outside of the ten year
census cycles. However, the rule does not provide any requirement for licensees to monitor the

population.

Appendix E, section IV,C. 2. — This section should be revised as follows to assure consistent
terminology is used. The third sentence should be revised as shown. “This 15-minute criterion
must not be construed as preventing implementation of response actions deemed by the
licensee to be necessary to protect public health and safety provided that any delay in
classification declaration does not deny the State and local authorities the opportunity to
implement measures necessary to protect the public health and safety”. Additionally, the
statements of consideration should be revised to avoid confusing the use of “classification” and

“declaration.”

Appendix E, section IV,D.3. — The implementation requirements for this section appear to
conflict. The staff should clarify the implementation requirements of this section.

Appendix E, section IV,D.3. — This section requires the licensee to demonstrate that the State or
local officials have backup notification methods available if the primary means is unavailable.
The staff should revise this section and the supporting SOC to clarify the term unavailability, to
provide conditions under which the backup system needs to be capable of operating, and to
better define the capabilities of the required backup system.



Appendix E, section IV,E.8.b. - This proposed section allows licensees with multiple reactors to
consolidate EOF facilities and to establish these consolidated facilities beyond 25 miles from a
site. The proposed rule further requires licensees to “make provisions” for locating NRC and
other offsite responders closer to the site. Although | support this rule change in principle, the
staff should revise Appendix E, section E.8.b, to more specifically document the minimum
performance requirements of these facilities.

Appendix E, section IV,E.8.d. - This proposed section specifies facilities and proposed
capabilities for use during a hostile action event. The staff should revise Appendix E, section
E.8.d, to more accurately reflect the capabilities of this facility, consistent with the capabilities
described in the statements of consideration.

Appendix E, section IV,I. — The proposed section | requires a range of protective actions to
protect onsite personnel during a hostile action based event. Although | support this concept,
the proposed rule and the statements of consideration should be clarified to indicate that this
requirement is intended to assure the licensee has sufficient resources following a hostile action
based event to recover from the event and to ultimately protect the health and safety of the
public. This requirement should not imply that the NRC is regulating worker safety (beyond
radiological safety). Although it is likely that actions may and in many cases have already been
taken by licensees to protect their workers, requirements for the protection of all site personnel
without emphasis on the regulatory goal of ultimately assuring reactor safety could drive
behaviors that are contrary to reactor safety and are beyond the NRC'’s jurisdiction.

10 CFR 50.54(q) — The proposed revision to this section clarifies the change requirements for
licensees needing to make changes to their plans. As articulated in the proposed rule | believe
the revision will assure that licensees making changes are better able to follow the required
process. This process provides appropriate NRC oversight and assures that members of the
public are afforded comment and hearing rights ensuring transparency in the implementation of
the process. Although | support the proposed revision to this section, | agree with those
members of the staff that expressed concerns over not fully understanding the basis for this
change. Therefore, the staff should add more detail to the statements of consideration that

address the s_taff concerns related to this section.

Additional minor edits are provided in the attached PDF scan.

eter B. LYo Date
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to ensure adequate protection during a hostile action event. Therefore, because the existing
regulatory structure ensures adequate-protection of the public health and safety and common

A

defense and security, the NRC has determined that, in the current threat environment, the

~ following proposed amendments would not be necessary to ensure adequate protection during a

hostile action.event. These amendments are considered enhancements to the current EP
regulations. However, these enhancements wouid result in a substantial increase in emergency

preparedness and the protection of public health and safety.

1. On-Shift Multiple Responsibilities
The NRC is concemed that on-shift ERO personnel who are assigned to emergency plan
irﬁplementation functions may have multiple responsibilities that would prevent timely

performance of their assigned emergency plan tasks. The eurrent requirements for on-shift

/
Y 7
responsibilities are addressed in § 50.47(b)(2) and Part .50, Appendix E, Section IV.A. These
£ it s St -
regulations do not state‘that on-shift personnel assigned to emergency plan implementation v

- must be able to implement the plan effectively without having competing responsibilities that
could prevent them from performing their primary emergency plan tasks. NRC regulations and
guidance concerning licensee EROs are general in nature to allow some flexibility in the nufnber
of on-shift staff required for response to emergenéy events. This sometimes has resulted in the
inadequate completion bf emergency functions required during an emergency event. The NRC
issued Information Notice. (IN) 91-77, "Shift Stafﬁng at Nuclear Power Plants,” dated November
26, 1991, to alert licensees to problems that could arise from insufficient on-shift staff for
emergency response. The IN highlighted the following two events:
o A fire at one plant in April 1991 resulted in the licensee’s failure to notify some
key emergency response. personnel {communication function). The need to staff

the fire brigade and perform numerous response actions required by the event
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Section 50.47(b){4) currently stipulates that'emergency plans must include a standard

emergency classification and action level scheme. Part 50, Appendix E, Section IV.B., currently
specifies that emergency plans shall inciude EALs that are to be used as criteria for deterr'nining
the need for notification-of State and local agencies, and participation of those agencies in
emergency response. However, currﬁ?l?C regulations do not require EALS f'orvhostue action -P\
events and do not-address the issue of anticipatory response to vhostiie‘action events. Alfhough
Order’EA-02-626 and BL-05-02 addressed these issues, those improvements to the EAL
requirements to address hostile action events are only in orders and guidance. Thus, the NRC
cannot ensure consistent and effective implementation of these enhancements among existing
and future licensees.

. Order EA-02-026 required the declaration of at least an Unusual Event in response to a
cfedible hostile action .éhreat. -in 2005, the NRC» issued BL-05-02, which provided EAL
* enhancement exampiles for hostile acﬁon events up to the General Emergency level. BL-05-02 -
provided .examples of EALs for all three EAL methodologies that could be implemented
imhediately without prior NRC‘approval (i.e., NUREG-0654/FEMA-REP-1, "Criteria for
Preparation and. Evaluation of Radiological Emergency Response Pléns\and Preparedness in
Support of Nuclear Power Plants," NUMARC/NESP-007, "Methodology for Development of
Emergency Action Levels,” and Nuclear Energy Institute (NEI) 99-01, "Methodology for
Development of Emergency~ Action Levels"). It also pointed out that because of improvements in
Federal agencies’ information-sharing and assessment capabilities, hosiile action emergency
declarations can be accomplished in a more anficipatory manner, based on a credible threat,
than the=currént method of making declarations for accidental events. This wouid enable earlier
implementation of emergency response actions.

Although all licensees have implemented both the credible threat EAL required by Order

EA-02-026 and the EAL enhancements specified in BL-05-02, there is no reguirement to
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maintain the enhaneements identified in"the bulletin. This could resnlt in inconsis‘ient EAL
mplementatnon among I|censees for response to hostile actlon events Aiso future licensees
would not be- requured fo include these enhancements in thelr emergency plans. This
rulemaking would serye'to-'establish consistent EALs across the nuclear power industry for

hostile action events. The ICMs and BL-OS-OZproyided enhancements to EAL schemes which

. would allow-event declarations to be accomplished in a more anticipatory manner. This is of the

utmost importance v.because EALs are used as cnteria for determining the need for notiﬂcation
and participation of State and local agencies. The NRC believes that these enhancements to
the EAL requirements addressing hostile action events:should be codified by revising Part 50,
AppendixE, Section IV.B., as discussed in Section V of this document.

The NRC considered other options to attempt to resolve these issues, such as taking no
action or allowing voluntary action by licensees. These options were rejected since there would
continue to be no regulatory fequirement for current or future licensees tb incorporate EALs for
hostile action events in their emergency plans, nor would there be a con's'istent minimum level of

implementation that the NRC had determined to be adequate.

3. Emergency Response Organization (ERO) Augmentation and Alternatlve Facilities
@H;euffsjmiﬁm‘bm § 50.47(b)(8) and Part 50, Appendix E, Section IV.E. W

to have the capabmty to augment the on-shift staff within a short period of time after the

declaration of an emergency to assist in mitigation activities. To accomplish this, ERO members

typically staff an onsite Technical Support Center (TSC) which .reli‘eve_s the Control Room (CR)

of emergency response.duties and allows CR staff to focus on reactor safety. ERO members

also staff an onsite-Operational Support Center (OSC) to provide an assembly area for damage

repair teams. Lastly, ERO members staff an EOF, usually located in close proximity to the ptantv,

to function as the center for evaluation and coordination activities related to the emergency and
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the focal point of information provided to Federal, State, and local authorities involved in the
GLoDRL  Commaol — CLEm

response. . . / T SenTeR & TPl
However, the cun@r{r’e’g;latlons at§ 50 47(b)(8) and Part 50, Appendlx E, Section IV.E. e
@M.
do not require licensees to.ldentrfy'altematlve 'factlltlesto support ERO augmentation during “ﬁiﬁ,w
. /U(

hostile-action events. During a hostile action event, ERO members would likely not have access’
tothe onsite emergency response facilities, or the EOF if it is located within the licensee’s
owner-controlled area. Nevertheless these events stlll warrant tlmely ERO augmentatlon SO
responders can travel qurcl;ly fo. the snte

Order EA-02-026 requrred that Ilcensees assess the adeouacy of staff ing plans at

emergency response facilities during a hostile action event, assuming the unavailability of the

‘ onsrte TSC and ldentlfy altematwe facmtles capable of supportmg event response These

facrlltles would functlon as staglng areas: for augmentatnon staff untzl the srte was secured whlch

_wculd minimize delays in overall site response by permmmg ERO assembly wnthout exposing

woyr e -

| .»responders to the danger of hostlle actlon NRC mspecttons to evaluate the effectlveness of the

AT PRIRYPRIGRT

lmplementatlon of the ICMs’ revealed varlatlons in the' |dentlﬁcatlon and stafﬂng of alternatlve

emergency response facmtles

' BL 05-02 descnbed how alternatlve locatlons for onsrte ‘\emergency response faczhtles By

. support EP functions dunng.a hostlle actlon event It stated that the ERO is expected to be

response Even dunng normal workrng hours Ilcensees should consuder deployment of onsne

ERO personnel 1o an’ altematrve facility near the site during a hostile action event
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 considered encouraging industry to dévelop and implement a voluntary

program; however, yolunta_ry-prog_rams ‘do not provide a consistent, NRC-approved means for

" addressing theneeded‘enhancemenrte in the post Se’ptem_ber' 11, 2001, threet’environment: The

RC beheves.that'a voluntary approach would not ensure- conSIStent mdustry-wnde

|mplementat|on of the ICM requwements and there would be no requzrement for new hcensees to

incorporate the chxanges inte their emergency plans.

ety B 29 PG T o sttt e

m the plume exposure pathway emergency plannlng zone (EPZ) mcludlng actlons such as h

wamlng of an. emergency, provndlng for evacuatlon and accountability of mdlvuduals and
providing for prote’ctive clothing and/or radio-protective drugs. Many of these personnef are
reqmred by the sne emergency plan that the hcensee must follow and maintain. The emergency

plan requnres responders with specmc assngnments to be available on- shlft 24 hours adayto



-Inthe unlikely event that a licensee faces a hostile action event, the response
organization will encounter challenges that differ significantly from thosevpracticed in

ong-standing drill.and exércise programs because these prog'r'ams‘n'ave not included hostile

planning basis remains valid. The N‘RC‘ observed Ilcensee performance dunng hostlle actlon EP
- tabletop drills at four sites, a dnl‘l 'at one srte and an exercrse at one site, as well as several

y secunty FOF exercise evaluatrons The NRC also dlscussed secunty-based EPi Issues with

hcensees and Federal State and Iocal EP professmnals and advocacy groups and issued

BL~05 02 to collect lnforrnatlon from hcensees on the enhancements fo dnll and exercise

R programs to ad ess the hostlle actton contrngency
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v Through these efforts, the NRC concluded that although EP measures are designed to
address "a'wide :range of events, response to hosti!e action can present unique challenges not
addressed in licensee and ORO drills and 'exeroises such as:

Extensrve coordmatxon between operatrons security, and EP;

:Use of the alternatlve emergency response facrhtres for activation of the ERD;

'Executlon of initial response actionsin a hostlle envrronment (i.e., dunng

SImulated hostrle actlon)

The need to shelter personnel from armed attack or aircraft attack ina manner

veryvdrfferent from that used dunng radrologrcal emergencues

e S

Conduct of operatlons and repair actlvmes when the site condmons prevent

N3 Fii b

ETROS R T 1 S T G e

it

aocessd e to fire, toc ddoors sec 'ty measures, and areas

not yet been secured;’:.
Conduct of operatlons and reparr actlvrtles W|th Iarge areas of the ptant damaoed

or on fire;

o Rescue of and medical attention to significant numbers of personnel; and

Prioritization of efforts to oﬁrotect plant equipment or to secure access to plant

o

repairs.

i response to BL-05-02, all nuclear plant licensees stated that they would develop and ‘

nd exercise program. Program elements are captured ina .

March 19 2008 However lmplementatron of these enhancements is voluntary, and the NRC '

oannot require hcensees to mamtam these enhancements absent 1ssuance of an order o b o
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a large release) and events, including security-based events. These scenarios should

" emphasize the expected interfaces and coordination between key decision-makers based on

reallstic postulated events.

The staff shouid -Share experiences of preconditioning or

‘ jiAs a result of the SRM a joint NRC/FEMA workmg group was’ formed to rewew the

development of emergency plannmg exercrse scenarios. The workmg group was assvgned the

task of ldent:fylng the NRC and FEMA regulatlons e that would reqwre revisionfo -
“amd MK«»M WMWKM 7%,4_,, él'u,ﬁ f?avw
enhance exercrse scenanos TZ workmg group recommended several changes to the FEMA " -

P
Q.

ld focus group meetmg‘s in sevel al FEMA regions to discuss potential pollcy_ o

changes to the REP Program Manual The NRC supported these meetmgs to faculltate

questions as they may relate to the EP rulemaking issue of challenglng drills and exercises. For

- .example, stakeholders vorc_ed opinions on the: requirements for the development and revrew of

exercise scenarios, whether all emergency classification levels (ECLs) must be included in each




“B.“Non Secu’ritv‘Related ISsues

The remalmng proposed changes would be new or amended requ1rements that would

- resultin-a substantial increase to publlc health and safety because they would maintain or

S,

;§ 50:47{b)(5) and Part 50, Appendix E; Sectioni IV.D.3. and require llcensees to establlsh the l

capability to promptly alert.and notify t ‘public |f there is an emergency event whlle meetmg

certain ANS design objectlves - Existing NRC regulatlons do not requre b ‘ckup power for swens?@ﬁ

or other backup ANS alertlng capaballtles‘when a major pOl"thl'lﬂ of the pnmary alertmg means is

":gunavallable The regulatlons also do not address backup notlf cation capabllltles Ifa major

' portlon of a facnllty s ANS is | unav "l : ble & and no backup EXlStS then the publlc may not be

promptly alerted of an event at the fac:llty'and the protectlve actlons to be taken WhICh could

affect the pUbllC s .esponse to the event

An ANS provides the capability to p'r,om_ptly alert the populace within the plume exposure



of tone alert radlos Thus a regulatory requrrement addressmg only backup ANS power would

not ellmmale -any of these: other failure modes This approach would prescnbe one specrt” C

he-nolification process. Therefore the NRC considered this approach to. be unacoeptable

.The second eveﬂetleﬁ-would require that the primary ANS be de5lgned so there would be |

therefore a backup’system would not be

no' common srngle fallure mode for the system

needed Thls approach would ensure that the e'ntrre ANS |s deS|gned and built to a very hlgh

tevel of relrablllty Any equlpment necessary_for ANS ac:trvatlon and operatlon (e g computers

radio transmltters and radlo towers plus the actual alertrng devrces and notification means)

would have redundant components and power sources as necessary to eliminate any common

- ‘single’ fallure mode such as a W|despread power outage affectlng a siren- based system

However, ensunng that all ANS common srngle fallure vulnerabllltles have been identified and



31

adequately addressed wouid be difficult. Even after extensive analysis and testing of a waming
system, a common failure mechanism may not 'become evident until the system is to be
activated for an eme_rgency event. Fora siren-based system, several additional sirens (with
backup power capabilities) may need to be installed to provide overlapplng acoustic coverage in
the event clusters of sirens fail and thus may dlscourage licensees at future nuclear power plant
sites from using these systems due to the increased cost for installing additional sirens. This

| approach may not be applicable to non-electromc pnmary warnmg systems based on other

' methods such as route alertmg For these reasons the NRC consndered thls approach to be

unacceptable Rejectmg thls approach does not mean that the nssue of backup power for

warning systems will be Ieft unaddressed As dlscussed prevrously, the House Commlttee on

'M'Appropnatlons has directed FEMA to requrre ali outdoor warnmg systems &’ be operable in the

absence of AC power.
ploal

g | 4
The third vanatloﬁ‘was selected for rulemakmg and would revrse Part 50, Appendix E, x

o

: Sectlon lV D.3to. requn'e backup measures that would be |mplemented when the pnmary means

of alertmg and notifi catlon are unavallable These proposed changes are dlscussed in Sectlon V

of th:s document

o ALAR Bt f.v HW{i

‘ o feod e
ln its over51ght of lrcensee EP programs the NRC has eeees+enally observed g tack-of AW’

y e C ale dedamidd
ﬁrgeﬂcrbya‘lewlrcensees in performmg emergency classrf catzons ThlS situation’ may be a i
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b vrewed as a grace. penod in wh|ch a hcensee could resolve a condition that had already

exceeded an EAL t_ I eshold to avord a declaratlonz

Thls 15 mlnute goal was not a regulatory requnrement but was rather a gwdeime for staff

existence of the PI has not prevented untlmeiy class:ﬂcatxons durin‘g a'ctual emergehcies."
T ’ Although these occurrences were assomated WIth Unusual Events or Alerts the observed

wi _ak es As_ id also have ccurred under dlffe nt c:rcumstances in which the potential

he’third option, issue regulatorytgu:dance was

i
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IV.E.9.c, and IV.E.9.d. Guldancesdocuments,-includlng' NUREG-0696, “Functional Criteria for

y Emergency Response Facilities,” and NUREG-0737, “Clarification of TMi Action Plan
-Requirend'enls-;“”Supplen\ent 1,-“Requirements'for Emergency Response Capabilities,” that

provrde cntena for estabhshlng and locatrng emergency response facrlmes also refer to the EOF

as a near—srte facrhty However the regulations and guidance do not explicitly deﬁne the term
site.” This regulatory structure has resulted in confusion for licensees wrth reasonable
' ‘ technrcal bases for movmg or consolrdatlng EOFs that would no longer be consrdered near—srte

and. led to requests for exceptrcns to NRC gurdance and exemptrons from NRC regulatlons to

" In addition, nelther" -t . regulatlons*ncr guidance documents address the capabilities

and functional requrrements for a”consohdated EOF such as capabllrties for handlrng

S ttwc cr more srtes or havrng provrsrons for the NRC and offsrte ofF cials tc_ ‘ -

when'they need to submrt requests fcr exceptlons or exemptlons whrch altematrve approaches

3

. to exsstlng EOF drstance and other facility cntena ‘may be acceptable and what addmcnal

capabrlmes they need to address fcr a consolrdated EOF A regulatcry mechamsm (§ 50 54(q)) '.

consohdatron cf EOFs lf clearer criteria were establlshed ln the absence cf clear crrterla
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The NRC has determined that the phrase “maintain in effect” in the current § 50.54(qg) is
not adequately clear in conveying the NRC expectaﬁon that an effective emergency plan also
requires maintaining the various capabilities and resources relied on in the plan. The phrése
“maintain in effect,” as applied to emergency plans in current § 50.54(q), hés two senses: the
first is that the plans are in force; the second is that the plans can achieve the desired result of

providing reas;onable assurance that adequate protective measures: can and will be taken in the

-event:of a radiological en'iergency. Accordingly, the NRC is proposing to amend M ’

§ 50.54(q) to clarify that the regulatory intent is the fatter sense by requiring licensees to follow
and “maintain the effectiveness” of their approve‘d emergency plans.

Curren% é0.54(q) also provides a process under which a licensee may make changes
to its approvéd émergency plan without prior NRC approval provided the changes would not
decrease the effectiveness of the enﬁergenﬁy plan as approved and the plan, as modified, would

continue to meet applicable regulations. Prior NRC approval is required for any change that |

-couid decrease the effectiveness on the emergency. plah._ The NRC and-licensees have
- experienced significant difficulties in implementing this portion of current § 50.54(q) because the

. current rule language does not define what constitutes a decrease in effectiveness of an

emergency plan nor does it identify the type of cﬁanges that would constitute a decrease in
effectiveness of the plan. The lack of clear.evaiuation criteria has resulted in regulatory
inefficiencies, such as licensees submitting for review changes.that do not rise to the level
requiring prior NRC approval and enforcement actions due to Iicense.es failing to submit
changes that were later deemed to warrant such a review. A large fraction of the enforcement
actions in the EP Comerstone are attributable to these .ﬂndings.

The NRC has attempted to resolve this issue through the publication of reguiatory
guidance. In 1998, the NRC issued EPPOS-4, “Emergency Plan and implementing Procedure

Changes,” to provide guidance to NRC inspectors regarding their review of licensees’
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meetings involved a roundtable dtscussnon of topics related to the review of EP regulations and

V"hgu:dancewDunng the second day, the NRC staff and stakeholders addressed the "Discussion of

NREP ‘Parklng Lot' Items" from the Apnl 2005 NREP conference and other stakeholder

| comments and questlons The lNRC requested comments in writing before the: August 31-

September 1 2005 meetlng and also recelved comments at the meetlng ln addition to

" eol :L:"méhts transcrihed,: frjom.the" 2-day publi6 meeﬁng", the NRC-accepted”‘written comment

s Ref,:e!vsdm

: 'nuclear power plants at public meetnngs w1th stakeholders on May 19, 2006 and July 19 2006

The May. 19 2006 meetrng was transcribed The NRC staff mformed the meetmg parhcupants

tha‘ helr comments w uld be pre ented to the Commlssron m a September 2006 SECY paper

" These:comments were provided to the Commission in an attachment to SECY-OG-OZOO and, .'Irke

the stakeholder comments from 2005 were used to lnform the staff's recommendaﬂons to the.

| '_»Commlssmn in SECY-06-0200

The NRC:also:received comments on the.review of the EP. regulations andféru‘lﬂd_ance tor _ ‘ ‘



,result ina reductlon in eﬁecnveness does not imply that the licensee: could no longer |mplement

~its plan and provide adequate measures for the protectron of the publlc “Radlologlcal

Iicensee,'s.emerge‘ncy plan. A nuclear 'power'reactor licensee evaluating whether a particular

- emergency plan change would constrtute a reductlon in effectiveness would be expected to

il

_ of acmdents addressed in the planmng basus descnbed in NUREG 0654.

o

ln maklng this determmatlon licensees of non—power reactors and fuel facrlltles llcensed under

“Part ! 50 would base their evaluatlons on the. plannmg bases for thenr respectlve facnlltles

:Current regulatlons ll'l Rarts”_?O'and?5_2_ulrequire applicants for licenses to develop

‘ernerg'e'n'cy_ plans 'ma't.‘nie“et‘the'Areq’uireme’nts' of Appendix E, and for nuclear power reactors,

§ 50 47(b) as appllcable dunng facmty llcensmg A holder of a license under Part 50 or 2

comblned I'cense under Part 52 after th’ C m:ss:on makes the ﬂndmg under §52.103(g)

| 'would be: requ:red by proposed § 50. 54(q)(2) to follow and mamtam the eﬁectlveness of its
emérgency plan, a"s"originally approved. The proposed § 50.54(q)(2) references to Appendix E
and § 5‘0.47.(b)',1 as applicable,‘ would extend the applicability of these requirements as a
‘condition of‘the 'l‘acility license (as does _the language in current § 50.54(q)). The NRC would
expectlicensees o ‘identify- conditions and.situations which could reduce the effectiveness of its

[

emergency plan, and to take corrective and/or compensatory actions to.restore and maintain the
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Commissioner Svinicki's Comments on SECY-09-0007
Proposed Rule Related to Enhancements to Emergency Preparedness Requlations

| approve the staff's recommendation to publish, for public comment, the proposed rule to
amend certain emergency preparedness requirements in 10 CFR Part 50 that govern domestic
licensing of production and utilization facilities. | have also attached to this vote minor edits to
the proposed Federal Register notice (Enclosure 1), the draft regulatory analysis (Enclosure 2),
and the summary and analysis of public comments (Enclosure 5).

Additionally, I would note three areas where, in my opinion, staff will need to exercise thoughtful
care in the crafting of final rule language and supporting regulatory guidance. The first item
relates to the proposed requirement that licensees revise their evacuation time estimates
(ETESs) not only when the decennial census data is available, but anytime a population change
of ten percent or greater occurs. It is not immediately obvious to me what “population meters,”
other indicators, or authoritative data sources licensees are supposed to be monitoring (in the
periods between the issuance of the decennial U.S. census data) to trlgger this required update.
Further clarification on this point will, in my view, be needed.

Second, the statements of consideration note that NRC and licensees have experienced
significant difficulties in impiementing portions of 10 CFR 50.54(q) because the current rule
language does not define what constitutes a decrease in effectiveness of an emergency plan
nor does it identify the type of changes that would constitute a decrease in effectiveness of the
‘plan. In fact, staff reports that a large fraction of the enforcement actions in the emergency
‘preparedness cornerstone of the Reactor:Oversight Process is attributable to findings that

~ licensees have failed to submit changes that were later deemed to warrant such a review.
.Movmg forward, staff must resolve this ambiguity somewhere -- in the rule, the statements of
cons:deratlon or supportlng guidance.

Third, | look forward to reviewing any comments received regarding how combined license
(COL) and early site permit (ESP) applicants should implement the proposed rule. This would
include any impacts to the process and schedule for the applicant to submit and the NRC to
review revisions to docketed COL and ESP applications necessary for compliance with the rule
revisions, should these requirements become final before the staff's licensing review is
complete.

Finally, | appreciated reading the “Concerns of Some Members of the Staff Regarding Proposed
Emergency Preparedness Rulemaking” (Enclosure 6) relating to the planned change in the
regulatory process for licensee submittal of emergency plan (EP) and emergency action level
(EAL) changes that require prior NRC approval pursuant to 10 CFR 50.54(q) and Section IV.B
of Appendix E to 10 CFR Part 50. These staff members highlighted the need for clarification on
why the submittal process for EP changes and some EAL changes would now require a license
amendment when the changes currently are submitted in accordance with 10 CFR 50.4 (i.e., as
a report). | agree, and join Commissioner Lyons in supporting a more detailed explanation of
this change in the statements of consideration.

034 09
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a. An initial full par’ticipatio‘n5 exercise which tests as'much of the licensee, State. and
local emergency plans as is reasonably achievable without mandatdry public participation shall -
be conducted for each site at which a pbwer reactor is located.- NUcIear power plant licensees
shall submit exercise scenarios under § 50.4 for prior NRC review and approval.

(ii) For a combined license issued under part 52 of this bhépter, this exercise must be
conducted within two years of the scheduled date fdr initial loading of fuel. If the first full
parﬁcibation exercise is conducted more than one year before the scheduled date for initial
ioading of fuel, an exercise which tests fhe licensee's onsite emergency plans must be
conducted within one year before the scﬁedu|éd date for initial loading of fuel. 'fhis exercise
‘need'-hqt have State or I_oéal gpvemmeht partiqipatibn_. If FEMA identiﬁeAs‘Qne or-more; |
d‘e‘ﬂc'iéhcies- in tﬁe .sta{e' of off_site emergéﬁcy' p}ebafédﬁeSs as thé r,e.s‘ult of ih:e ﬁrst. fl;lil. -
| participation exercise, or if the CommiSs’io_n’ finds 'that the state of emergency preparedness does
not provide reasonable assurance that adequate protective measures can and will be taken in |

the event of a radiological emergency, the provisions of § 50.54(gg) apply.

(i) For a combined licensee issued under part 52 of this chapter, if the applicant
currently has an operating reactor at the site, an exercise, either full or partial participation®, shall

be conducted for each subsequent reactor constructed on the site. This exercise may be

5 "Full participation” when used in conjunction with emergency preparedness exercises
for a particular site means appropriate offsite local and State authorities and licensee personnel
physically and actively take part in testing their integrated capability to adequately assess and
respond to an accident at a commercial nuclear power plant. "Full participation" includes testing
major observable portions of the onsite and offsite emergency plans and mobilization of state,

“local and licensee personnel and other resources in sufficient numbers to verify the capability to
respond to the accident scenario.

)(‘ 6 Partial participation when \du/sed in conjunction with emergency preparedness
exercises for a particular site means appropriate offsite authorities shall actively take part in the
exercise sufficient to test direction and control functions; i.e., (2) protective action decision
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. Review the security and emergency plans to maximize compatibility,

) Assess the adequacy of staffing plans at emergency response facilities, and for
licensees with an onsite emergency operations facility (EOF), identify alternative
facilities capabie of supporting emergency response,

. Develop plans, procedures and training regarding notification (inciuding respondmg
employees), activation, and coordination between the site and offsite response
organizations (OROs),

N Conduct a review to ensure that responders are not assigned collateral duties that
wouid prevent effective emergency response, and

\‘ﬂmplement site-specific Emergency Action Levels (EALSs) to provide an anticipatory ‘f\
response to a credible threat. :

1.2.3 NRC Bulletin 2005-02

The NRC issued Bulletin 2005-02, “Emergency Preparedness and Response Actions for
Security-Based Events,” to obtain information regarding changes nuclear power reactor
licensees made or were planning to make regarding security-based emergency
preparedness program capabilities and to evaluate how consistently such changes had
been implemented. - Specifically, the Bulietin focused on gathering information from
licensees on five.emergency preparedness topic areas: _security-based emergency
classification levels and EALs; NRC notifications; onsite protective measures; emergency .
response organlzatlon (ERO) augmentatlon and dnll and exercise programs _

K -'Nuclear plant Incensees aIl responded that they had |mplemented or planned to |mplement
the types of enhancements outlined in NRC Bulletin 2005-02. Further, the Nuclear Energy
institute (NEI) developed a white paper titied “Enhancements to Emergency Preparedness
Programs for Hostile Action,” issued May 2005 (revised November 18, 2005). The NRC
staff endorsed this guidance in Regulatory Issue Summary (RIS) 2006-12, dated July 19,
2006, as an acceptable implementation methodology for the program enhancements
discussed in NRC Bulletin 2005-02. However, these enhancements are voluntary. The
NRC currently does not regard these voluntary actions in the licensing basis of the plants.

*Draft — January 8, 2009*
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2. Identification and Preliminary Analysis of Alternative
Approaches

- Prior to the rulemaking, the NRC staff conducted an extensive review of EP regulations and
guidance and developed numerous recommendations. The NRC staff presented the
analysis and recommendations to the Commission in SECY-06-0200, “Resuits of the
Review of Emergency Preparedness Regulations and Guidance,” dated September 20,

- 2006. SECY-06-0200 also prioritized the NRC staff's recommendations using specified
criteria. The Commission, in a Staff Requirements Memorandum (SRM) dated January 8,
2007, approved a rulemaking effort for the various EP initiatives contained in
SECY-06-0200. in SECY-07-0182, “Semi-annual Update on the Status of Emergency
Preparedness Activities,” the NRC staff committed to first conduct rulemaking on the issues
identified as high-priority in SECY-06-0200.

- Based on the preliminary analysis described above, the proposed rulemaking would revise
10 CFR 50.47, 50.54, and Appendlx Eto Part 50to mcorporate a total of 11 regulatory
initiatives:

' Protectlon of onSIte personnel ' .
’-Emergency action levels for hostile action events .
Hostile action event drills and exercises
Evacuation time estimate updating -
Licensee coordination with offsite response organizations
On-shift multiple responsibilities _
- Emergency response organization augmentation and alternative facilities
Reduction in effectiveness

Emergency classification timeliness F

BNOOBWN

10 Emergency operations facility — performance-based approach
1. Backup means for alert and notification systems

The rulemaking would allow the NRC to achieve enhancements to emergency preparedness
-at nuclear power plants as well as greater regulatory consistency across licensees.

The alternative to these initiatives is the “no-action alternative.” Under the no-action
alternative, NRC would not amend the current regulations regarding emergency
preparedness at nuclear power plant sites. Licensees would continue to comply with the
Commission’s Order and voluntary commitments from the generic communications. This-
option would avoid certain costs that the proposed rule wouid impose. However, taking no
action would not enhance emergency preparedness based on recent experience, would not
enhance regulatory efficiency, and, moreover, would present a problem for establishing
appropriate emergency preparedness measures for new reactors that did not receive the
Commission Order or generic communications. '

*Draft — January 8, 2009*
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6. Impiementation

This section identifies how and when the proposed action would be implemented, the
required NRC actions to ensure implementation, and the impact on NRC resources.

6.1 Schedule

The NRC proposes to make the final rule effective 30 days after its publication in the
Federal Register. Licensees would be permitted to defer implementation of the final rule
until 180 days after publication of the final rule in the Federal Register, except for the
foliowing proposed rule changes: (1) the requirements under proposed 10 CFR 50.54(q),
which would become effective 30 days after publication of the final rule in the Federal
Register; (2) the requirements under proposed Part 50, Appendix E, Section IV.F.2., which
each applicable licensee would be required to implement no later than its first biennial
exercise conducted more than one year after the effective date of the final rule; and (3) the

" requirements under proposed Part 50, Appendix E, Section IV.D.3., which each applicable’
licensee would be required to implement no later than its first blennlal exercuse conducted

- ‘more than one year after the effectlve date of the flnal rute. : :

1'6.2 Impacts on Other Reqmrements

As discussed in Section 4.1, affected licensees would experience most of the impact of the
revisions to the requirements. Nevertheless, the NRC expects the rulemaking would have a
noticeable impact on agency resources, both initially and annually thereafter. The most
significant impacts result from NRC's need to complete the rulemakmg and to review and
revise guidance documents relating to the following issues:

Protection of Onsite Personnel

Emergency Action Levels for Hostile Action Events

Hostile Action Event Drills '

Evacuation Time Estimate Updating and Exercises

Licensee Coordination with Offsite Response Organizations

On-Shift Multiple Responsibilities

Emergency Response Organization Augmentation and Alternative Facilities

Reduction in Effectiveness

\_%mergency Classification Timeliness ‘ +
e - Emergency Operations Facilities — Performance-Based Approach
. Backup Means for Alert and Notification Systems

*Draft — January 8, 2009*
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that response task. The commenter suggested that these requirements must be expanded to
explicitly address a third group of persons — off-duty security force personnel who are likely to
be calied in to work or report to duty for previously scheduied shift coverage. The commenter
stated that such personnel may also be employed by local law enforcement or the National
Guard and may be called to duty in such capacities, making them unavarlable for work as
security force personnel. (UCS1 - 4)

NRC response: The NRC disagrees with the commenter. The NRC requires that licensees
maintain an adequate emergency response capability including augmentation of the on-shift
emergency response organization (ERO). ERO members who could be called in to respond to
a plant emergency must be “on call” and available 24 hours a day with no competing
responsibilities. A licensee that does.not maintain an adequate response capability is not in
compliance with current regulations. The NRC is not aware of any such situation, but would
take action upon discovering such a srtuatlon The NRC does not believe there is a need for

~ rulemaking on this issue.

Emergency Classrfrcatlon Tlmellnes

" Comment: One commenter argued that the proposed changes to Appendrx E. lV C related to
emergency classification timeliness do not meet the intent of SECY-06-0200. The commenter

" questioned the NRC staff's justification for these particular changes. The commenter suggested
~ that this proposed regulatory criterion should be deleted from the rulemaking. (NEI1 —6.1a)

NRC response: The NRC disagrees with the commenter. In item No. 5 on Page 6 of
SECY-06-0200, the NRC staff proposed to revise the EP regulations to add requirements that
would clarify the time for making event classifications. The NRC notes that the regulatory
enhancements identified in SECY-06-0200 were not limited to those associated with the terrorist
events of September 11, 2001. The Federal Register notice for the proposed rule provides the
NRC's justification for its proposal to amend Appendix E.IV.C to address emergency
classification timeliness.

Comment: One commenter stated that there is no compelling basis for imposing the rule’s
requirements on timeliness of classification. The NRC identified only one late and one missed
event classification. The commenter also stated that a timeliness goal is addressed in NE!
9902, “Regulatory Assessment Performance Indicator Guideline,” and that the NRC should
continue to rely on the jointly deveioped performance indicators (Pl), and related criteria in NEI
99-02. The commenter asserted that the industry average Pl value of greater than 95%
indicates that licensee personnel have a sufficient sense of urgency regarding emergency
classification. The commenter also stated that the capability to classify an event is clearly
addressed in the reactor oversight process (ROP) EP significance determination process.
(NEI1 = 6.1b and NEI1 - 6.1c)

NRC response: The NRC disagrees with the commenter. The EP significance determination
process in the NRC Inspection Manual, Manual Chapter 0609, Appendix B, does address a
classification timeliness goal for the purposes of determining the significance of an apparent
violation regarding timeliness. However, there is no timeliness criterion in regulation that couid
be cited as a violation for which to determine significance.
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exercise demonstration without the need for unrealistic scenario elements. The use of such
 messages to drive demonstration of offsite protective actions, such as evacuation out to 10
miles, would be allowed in exercises under the proposed rule.

Comment: One commenter stated that requiring a radioactive release for every other hostile
action-based exercise contributes to preconditioning. The commenter recommended not
requiring a radioactive release for every other hostile action-based exercise. (NEI1 - 1.5)

NRC response: The NRC agrees with the commenter that requiring a radioactive release for
every other hostile action exercise would contribute to preconditioning. The proposed rule does
not contain such a requirement. The NRC expects to publish for review and comment, in
conjunction with the proposed rule, proposed guidance regarding hostile action exercises.
Comments on the proposed guidance will be considered by the NRC in the development of the
final gmdance document.

Comment: One commenter asked if the definition of a "blennlal exercise planning-cycle” is six
N years and suggested that an elght-year cycle should be evaluated (NEI1 -1 6a) :

NRC response: The proposed rule does not specnfy an exercise plannlng ‘cycle. This issue is
belng considered in the development of guidance and comments wall be accepted during the
review period of the gundance document.

Comment. One commenter questioned the purpose of the proposed requirement that NRC
would review exercise scenarios. The commenter stated that scenarios are developed based
on consensus between the licensee and its OROs, and are agreed upon by FEMA. The
commenter expressed concern that the NRC and FEMA may not be in agreement on scenario
extent of play or related technical expectations, delaying the development of supportmg
exercise documentation. (NEI1 — 1.6b)

NRC response: The NRC disagrees with the commenter. The NRC and FEMA are working in
concert to develop consistent guidance. Although a conflict could occur, it is expected that
issues will be worked out in @ manner to support the exercise schedule.

The NRC proposes to require licensees to submit, for NRC review and approval, exercise K
scenarios to enable the NRC to ensure licensee exercise scenarios implement the proposed
requirements of Appendix E, Section IV.F.2.i and j, including hostile action events and a variety
of challenges to reduce preconditioning of respondents.

Comment: One commenter suggested modifying the rule language of Onsite Protective

- Actions During Hostile Action Events to include requirements to describe specific actions to
protect onsite personnel and those offsite personnel that respond onsite during hostile action
events. (SPA1-6)

NRC response: The NRC disagrees with the commenter. The proposed rule language states
in part: “a range of protective actions to protect onsite personnel during hostile action
events....” This proposed requirement would include all personnel who are located at the plant
site. Any offsite responders who respond onsite would do so at the direction of the incident '
Commander in coordination with licensee management onsite. in addition, the proposed rule





