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In the matter of ADJUD: 
Power Authority of the State of New York 
Application for transfers of Part 50 licenses 
for James A. FitzPatrick Nuclear Power Plat Docket No. 50-333 
to Entergy FitzPatrick, LC, and Entergy Nt clear Operations, Inc.  
and for Indian Point Unit 3 Nuclear Power P ant Docket No. 50-286 
to Entergy Indian Point 3, LLC, and Entergy Nuclear Operations, Inc.  

CITIZENS AWARENESS NETWORK'S REQUEST FOR HEARING AND PETITION 
TO INTERVENE IN THE LICENSE TRANSFERS FOR JAMES A. FITZPATRICK 
AND INDIAN POINT UNIT 3 NUCLEAR POWER PLANTS AND REQUEST FOR

SUBPART G HEARING DUE TO SPECIAL CIRCUMSTANCES

Citizens Awareness Network, Inc. [CAN], pursuant to 10 CFR §§ 2.1306,2.1308, 

and, see below, § 2.1329(b), hereby requests that the United States Nuclear Regulatory 

Commission conduct a hearing on the pending application to transfer the operating licenses for 

James A. FitzPatrick Nuclear Power Plant ["FitzPatrick" or "JAF"] and Indian Point Unit 3 

Nuclear Power Plant ["IP3"] from the Power Authority of the State of New York ["NYPA"] to 

Entergy Nuclear Operations, Inc. [ENO], Entergy Nuclear FitzPatrick, LLC (in the case of 

FitzPatrick) [ENF], and Entergy Nuclear Indian Point 3 (in the case of IP3) [ENIP], and petitions 

to intervene in such hearing. In support of these requests, CAN has provided the attached 

declarations of Jean Chambers, a representative member of CAN and local resident near 

FitzPatrick, Exhibit 1; Marilyn Elie, a representative member of CAN and local resident near 

Indian Point 3, Exhibit 2; and expert opinions in the declaration of David Lochbaum, Union of 

Concerned Scientists, Exhibit 3 (with attachment 'A'), attached hereto, and further sets forth as 

follows: 

Motion to Stay Proceeding and/or Decision on Application for License Transfer

f.I F

5-F-QV)'Z-



CAN requests that the Commission stay the instant proceeding (and/or decision) 

until the uncertainties on (1) the taxation status and disposition of the Master Decommissioning 

Trust ["Decommissioning Trust," or "decommissioning funds"] and (2) New York State 

Department of Environmental Conservation permitting requirements for FitzPatrick and Indian 

Point 3 are resolved. As set forth herein, the taxation status of the Decommissioning Trust is 

central both to the ultimate disposition of the funds, the ability of Entergy to provide adequate 

assurance of the future safe operation of FitzPatrick and IP3, and the ultimate fate of the facilities 

in question. These uncertainties must be resolved in order for the NRC to be able to make a 

rational decision on whether the proposed transfer of operating licenses for FitzPatrick and IP3 is 

consistent with the requirement to protect the public health and safety.  

The decommissioning arrangements set forth in the sale agreement and license transfer 

applications rely on a system of determining responsibility for decommissioning and site 

remediation that is unprecedented, dubious in its assurances, and lacks clear accountability in its 

scope. It is occasioned by uncertainties and unresolved questions regarding the tax status of the 

decommissioning fund, and is structured to effectively postpone the need to make a decision 

about whether the fund should be transferred to Entergy. The tax uncertainties are, as CAN 

understands it, at least twofold: on the one hand, whether NYPA will be legally allowed to 

retain the fund without facing capital gains tax; and on the other hand, whether Entergy would be 

allowed to acquire the fund without paying capital gains tax. The sides agreement is structured 

such that Entergy need not be concerned with paying capital gains in the near term, and it 

provides for the scenario in which it is determined that NYPA must pay tax on the fund.  

However, it is unclear which party will assume responsibility and how it will justify financial 

security should it turn out that the fund is taxable for both parties. Such a scenario affects not
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only the fate of the fund; it presents the potential for a legal quagmire subject to extensive 

litigation, leaving the public health and safety in a regulatory limbo previously uncontemplated.  

The fact that NYPA and Entergy have not included Exhibits 0-1 (Decommissioning Agreement 

(FtizPatrick)), 0-2 (Decommissioning Agreement (Indian Point 3)), or P (Decommissioning 

Trust Amendment) from the "Purchase and Sale Agreement" in Enclosure 4 of the applications 

only contributes to these uncertainties and make it impossible for the public to understand the 

consequences of the license transfer.  

Furthermore, the possibility that Entergy, five or ten years down the line, may suddenly 

be responsible for hundreds of millions of dollars in capital gains tax has implications for 

Entergy's nuclear operations, and the fate of the facilities. It is unclear from the publicly 

available documents whether Entergy would be allowed to access funds from the $50 million 

Letter of Credit Agreement and/or the $40 million Working Capital Credit Line for tax-related 

expenses. Whatever the case, the monetary requirement would far exceed the sum of Entergy's 

financial commitments to support FitzPatrick and Indian Point 3, and it is otherwise unclear 

whether Entergy has the financial wherewithal to pay the capital gains tax (a sum that far 

exceeds what Entergy has offered as the "Initial Consideration" ($50 million) for FitzPatrick and 

IP3).  

The Internal Revenue Service's initial rulings on Entergy's and AmerGen's private letter 

ruling requests to relieve the companies from the tax consequences of acquiring the 

decommissioning trust funds of Pilgrim and Three Mile Island-l, respectively, brings this 

scenario into sharp relief. The IRS plainly stated that the decisions could not be used as a



precedent.' Significantly, in both cases, the IRS ruling disallowed transfer of non-qualified 

funds as tax exempt Exercise of the IRS's discretion, rather than an interpretation of its 

regulations, formed the basis of both rulings--hence, such discretion may or may not be exercised 

in future cases.  

The sale could proceed despite an unfavorable IRS ruling. However, the amount of 

capital required to secure these buyouts could easily compromise Entergy's financial security.  

This situation thus raises questions about Entergy's ability to own, operate and decommission 

FitzPatrick and Indian Point 3 - in addition to the fleet of nuclear power stations it plans to have 

and operate.2 Given that Entergy currently plans to amass up to 16 nuclear generating stations, 

the tax consequences at issue are substantial 3 and must be analyzed, considered, and understood 

within the context of Entergy's entire scheme in order for the NRC to make any rational decision 

on the appropriateness of what Entergy puts forward as but another "isolated" license transfer 

application. It therefore makes no sense to proceed with the transfer until the questions related to 

the allocation of responsibility for decommissioning and the tax status for the decommissioning 

funds are resolved.  

In the license transfer applications, NYPA and Entergy acknowledge that the 

closing of the Purchase and Sale Agreement is contingent upon approval from the Federal 

Energy Regulatory Commission [FERC] and the New York State Department of Environmental 

Conservation [NYSDEC, or DEC]. It would make sense for the NRC to stay the license transfer 

Internal Revenue Service Letter Rulings 1999 TNT 210-36 Qualified Nuclear 
Decommissioning Funds Won't Recognize Gain, Doe 1999-3492 1, LTR 199943041 (July 21 
1999). Exhibit 9, attached hereto.  

2 Airozo, Dave, Decommissioning Trust Funds Lure Potential Nuclear Plant Buyers 40 
NUCLEONICS WEEK at 1 (March 18, 1999).
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proceeding pending all other regulatory reviews, since the other proceedings may result in 

changes to agreements between NYPA and Entergy which could affect Entergy's financial 

ability to ensure the safe operation and decommissioning of the facilities. For instance, the 

FERC proceeding could result in the restructuring of the Power Purchase Agreement [PPA] 

between NYPA and Entergy, which is central to Entergy's ability to generate sufficient revenues 

to pay operating costs of FitzPatrick and IP3. Entergy has presumably agreed to the PPA so as to 

ensure sufficient operating revenues to keep the reactors open; however, should FERC rule that 

the PPA is not in the interest of ratepayers, it may require NYPA and Entergy to lower the rates 

agreed to in the PPA, cutting into Entergy's operating revenues. Since one of the central 

questions in the NRC review of license transfers, particularly when the applicant is not a public 

utility (as ENF and ENIP are), is the applicant's ability to offer sufficient financial assurance that 

maintenance, operating, outage and decommissioning costs can be provided for in a manner that 

protects the public health and safety. Hence, the NRC has two choices: either the FERC and 

NRC proceedings should be joined so that these issues can be analyzed together; or the NRC 

must wait until the financial uncertainties are resolved.  

Similarly, the DEC review could have an effect on the outcome of the transaction 

by requiring the owner of Indian Point 3 to make modifications to the facility to minimize the 

environmental impact of continued operation. This possibility has been made immediate by the 

DEC's response to Consolidated Edison's [ConEd] Modification Draft Environmental Impact 

Statement [DEIS] regarding the Hudson River Settlement Agreement State Pollutant Discharge 

Elimination [SPDES] permit for Indian Point Unit 2 [IP2]. On June 27,2000, the NYSDEC 

3 British Energy website: www.ukbusinesspark.co.uk.brv44970.htm, at British Energy, UK 
Activity Report 2000; see also Changing the Structure: PECO, Brits Create AmerGenr Go 
Fishing for US Nukes, ELECTRICITY JouRNAL (November 1997).
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presented Consolidated Edison with 186 comments on the DEIS, challenging much of ConEd's 

analysis. See Letter from Mr. Richard Benas, NYSDEC, to Dr. John Young, Consolidated 

Edison Co. of New York, June 27, 2000. DEC's concerns, which primarily have to do with the 

impact of Indian Point Units 2&3 on the Hudson River, in terms of the effects of both water 

intake and thermal discharges on critical wildlife populations. One of the potential solutions that 

DEC is asking ConEd to consider is the possibility of redesigning the coolant system at IP2 to 

include use of a coolant tower, to minimize both water intake and thermal discharges.4 The 

DEC's comments acknowledge that I12 and IP3 are virtually indistinguishable in this regard, 

since the reactors are of the same design and occupy the same site. However, should the DEC 

rule that extensive modifications to IP3 are necessary, it could impact Entergy's operating 

revenues, or indeed the fate of the proposed sale. In either case, the NRC's ruling on license 

would be moot: either Entergy's financial assurances need to be reevaluated; or the Commission 

and NRC staff have wasted their time reviewing applications that are irrelevant.  

CAN, thus, requests the NRC to deny or defer Entergy's application until such 

time as the uncertainties described above are thoroughly and transparently resolved and Entergy 

and NYPA's financial responsibilities are clarified. In support of this request, CAN notes, 

pursuant to subpart M, that the questions arising from the fate of the decommissioning fund so 

overshadow the question of Entergy's ability to support the operation of FitzPatrick and IP3 as to 

make a reasonable decision on other matters impossible. In the alternative, CAN requests that 

the decommissioning issues be addressed through a subpart G hearing, as set forth below by 

motion, due to the "special circumstances relating to the subject of the hearing" per §2.1329(b): 

4 Benas, Richard, "Letter to Consolidated Edison on Hudson River Settlement Agreement 
SPDES Modification DEIS" (June 27, 2000), in particular comments 145, 161, and 185. Exhibit 
4, attached hereto.
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the unprecedented structure and terms of the agreement; the uncertainties pertaining thereto, 

unpremeditated in the Atomic Energy Act or the NRC's existing rules and regulations on 

decommissioning and license transfers; and the national security and public health and safety 

concerns resulting therefrom.  

Request for Joint Hearing on the Applications and Petition to Intervene 

Should the Commission reject the motion for denial or postponement of the applications, 

CAN requests a joint hearing and petition to intervene on the applications to transfer operating 

licenses on FitzPatrick and IP3 from NYPA to ENF, ENIP, and ENO. FitzPatrick and IP3 carry 

separate licenses and there are specific issues related to Entergy's ability to operate each of the 

reactors in a manner that ensures the public health and safety, as set forth herein. However, there 

are overarching concerns deriving from the simultaneous transfer of both reactors and the 

arrangements made by NYPA and Entergy. The proposed sale of FitzPatrick and IP3 was 

negotiated as a joint transfer of both facilities: Entergy's business plan for operating FitzPatrick 

and IP3 and the arrangements set forth in the sale agreement closely intertwine the finances, day

to-day operations, and decommissioning of the reactors. There are also many unresolved 

questions on these points, described in the contentions set forth herein, due to information 

redacted from the publicly available documents and the apparent incompleteness of the 

applications on matters related to costs and revenues of continued operation and 

decommissioning.  

Furthermore, the proposed agreement between NYPA and Entergy for the sale of 

FitzPatrick and Indian Point Unit 3 is unique from previous sales of nuclear generating stations.  

Significantly, arrangements pertaining to the consideration, operating revenues, and 

decommissioning are unprecedented and warrant thorough scrutiny and regulatory review.
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Nuclear utilities and the New York State Department of Public Service have touted the deal for 

FitzPatrick and. Indian Point 3 as demonstrating a "maturation" in the market for nuclear 

facilities. However, there are many other factors shaping the agreement between NYPA and 

Entergy, including: NYPA is an unregulated New York State agency with limited oversight 

from the state agencies responsible for ensuring the public interest is protected in the electric 

utility industry (and now restructuring); Entergy's increasing debt load through its expanding 

operations in the US and internationally, and complications thereto; liability for spent fuel 

storage at FitzPatrick; the abnormally large size of the FitzPatrick/IP3 decommissioning trust 

fund, from which Entergy hopes to profit; and increased skepticism by the public and 

government officials and agencies over the propriety of other nuclear station transfers. CAN 

contends that the agreement made by NYPA and Entergy is structured to exploit fiscal 

opportunities, mitigate fiscal liabilities, and create loopholes to escape other liabilities 

(particularly those related to nuclear safety, worker compensation, decommissioning, and site 

clean-up). Thus, the proposed transfer of FitzPatrick and Indian Point 3 is a radical departure 

from the conventional structure of commercial reactor ownership. The uncertainties it presents 

in terms of financial accountability, worker protection, and ultimately the public health and 

safety warrant a thorough review by the Commission with the full participation of the public. A 

public hearing is further warranted because the proposed agreement is the first of its kind and 

may set precedent for future sales of nuclear reactors.  

Significantly, the proposed sale has thus far received no formal review by any state or 

federal agency. The application for transfer of the operating licenses is the first and potentially 

only forum in which the sale will be thoroughly analyzed to determine whether it assures 

adequate funding and legal and fiscal accountability to protect the public health and safety.
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Subsequent reviews by the Federal Energy Regulatory Commission and the New York State 

Department of Environmental Conservation will necessarily be more narrow in their focus. It is 

therefore incumbent upon the Nuclear Regulatory Commission - according to its mandate 

under the Atomic Energy Act as the federal agency ultimately responsible for ensuring the public 

health and safety - to conduct a comprehensive review of the proposal to transfer FitzPatrick' 

and Indian Point 3.  

Wherefore, CAN requests a joint hearing to review the license transfer 

applications for the James A. FitzPatrick and Indian Point 3 and petitions for intervention status 

in the proceeding.  

Motion to Hold Subpart G Hearins! Due to Special Circumstances 

CAN also requests the Commission, pursuant to 10 C.F.R. §2.1329(b), due to the 

"special circumstances concerning the subject of the hearing" to hold a substantive subpart G 

hearing, or, in the alternative, a substantive subpart M hearing at the preliminary stage with the 

possibility of converting to a subpart G hearing if necessary. CAN contends that, due to the 

issues and justifications set forth herein below, the application of subpart M, particularly in cross 

examination and discovery, would not serve the purposes for which the rule was intended - full 

and fair hearing on license transfer on an expedited basis. CAN contends that upon careful 

examination of the materials provided herein below and attached hereto, the Commission will 

have an adequate basis to determine that the matters in this license transfer are not strictly 

"fimancial in nature" as contemplated in the promulgation of Subpart M. In this regard, the 

Commission's ruling in Niagara Mohawk Power Corporation, New York State Electric & Gas 

Corporation, and AmerGen Energy Company, LLC (Nine Mile Point, Units 1 & 2), CLI-99-30, 

199 NRC LEXIS 115 at *18-19 (December 22, 1999), is distinguishable from the instant case.
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In this case, given the issues raised herein below, public and occupational health and safety are at 

issue, not merely administrative determinations concerning the paper transfer of a the license and 

conforming of technical specifications to reflect such a mere paper change. CAN contends that 

the Commission will completely abdicate its responsibility to protect public health and safety of 

workers and the public and also abdicate, thereby, its duty to safeguard the national interest, 

under the Atomic Energy Act, §§ 105, 184, 189a, if it permits the license transfer at issue to go 

forward as a purely "administrative" determination without considering the extensive substantive 

issues surrounding this particular transaction. Such issues will only receive adequate attention in 

the context of a full adjudicatory hearing process with the right to call for evidence, present 

evidence, and cross examine evidence.  

In support of this motion, as set forth herein, CAN has obtained information on 

Entergy's 1996 due diligence inspection of FitzPatrick and Indian Point 3 that, together with 

consistent NRC inspection findings from Fall 1998 to the present, raises questions about the 

ability of Entergy to assure the continued safe operation of NYPA's nuclear facilities. These 

questions must be resolved prior to transfer of the operating licenses. In 1996, Entergy decided 

not to purchase FitzPatrick and IP3 based on due diligence findings that the material condition, 

management and organizational structure, operator training, budgeting, and work culture did not 

provide adequate assurance of safety.5 It is unclear how or why Entergy's evaluation of the 

facilicities has changed since NYPA's operation and the material condition of the facilities has 

remained substantially the same in the intervening period. Furthermore, Entergy has not 

provided adequate financial assurance that it will be able to support large capital improvements 

to the facilities or make the kind of operational and personnel improvements that may be needed
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at FitzPatrick and IP3. Significantly, it is unclear how Entergy's proposed operational and 

organizational structure differs substantially from what the 1996 due diligence evaluation 

identified as core problems with NYPA's organizational and management structure, particularly 

in terms of corporate control of site management and the lack of "site ownership" by on-site 

personnel responsible for operating and maintaining the reactors safely. Furthermore, it is 

impossible to resolve these issues without an official hearing process due to the nature and extent 

of material redacted from the license transfer applications. For the above-stated reasons, and 

because the consistency of the 1996 Entergy due diligence findings with recent findings at 

FitzPatrick and Indian Point 3 create a "special circumstance relating to the subject of the 

hearing," the scope of the rules set forth under subpart M is inadequate to govern the review of 

the license transfer applications. Therefore, pursuant to §2.1329(b), CAN requests that the 

Commission hold a substantive subpart G hearing on the applications.  

In the alternative, CAN would be willing to accept a joint hearing on the transfer 

of FitzPatrick and IP3 with the New York State Department of Environmental Conservation and 

the Federal Energy Regulatory Commission, held in New York State. Such a hearing would 

have several advantages for CAN, NYPA, and Entergy, as well as the NRC: timely resolution of 

the various regulatory approvals required by the applicants to complete the proposal to transfer 

of FitzPatrick and IP3; easement of the burden to all parties resulting from the need to engage in 

three separate fora to review the proposed transaction; the ability to address related issues 

affecting the transfer, the future operation of FitzPatrick and IP3, and the environmental and 

public health and safety impacts of the proposed sale.
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In support of the above motions and requests, CAN further sets forth herein below 

as follows: 

L INTRODUCTION: PRELIMINARY ISSUES AND ARGUMENTS.  

The nuclear industry in the US presently faces a transformation which will radically 

reorganize the financial and management structure of the nuclear power industry and have a 

resultant direct impact upon occupational and public health and safety. Two giant commercial 

combines, one a global power corporation and the other a multinational conglomerate, are 

rapidly purchasing the United States reactor inventory, beginning with the aging and embrittled 

fleet of nuclear generating stations in the Northeast, in a piecemeal fashion, region by region.  

Four other global power companies stand poised to begin purchasing reactors, likely depending 

on the outcome of these trial cases in the Northeast. AmerGen has now acquired Three Mile 

Island and Clinton, has submitted license transfers on Oyster Creek, was bidding on Nine-Mile 

Point 1 and 2, and intends to bid on the Millstone complex.6 Entergy already owned five 

reactors in the South, has aquired Pilgrim, and now stands to acquire FitzPatrick and Indian Point 

3. The proposed sale of FitzPatrick and Indian Point 3 would be the first multi-unit transfer in 

the nuclear industry attempt at restructuring. It would be the largest transfer of public assets in 

New York State history. State regulatory authorities with limited powers are overwhelmed by 

the task of determining the dubious fiscal propriety of such transactions.  

This revolution in ownership of nuclear power capacity originated as a crisis of the 

competitive market brought about by utility deregulation. Initially, this process was intended to 

end monopoly control of electricity production and sales and reduce costs to consumers through 

6 Associated Press, Facts About The Companies (June 25, 1999); see also Hencke, Dave, 
Decommissioning Trust Funds Lure Potential Nuclear Plant Buyers 40 NucL.oNics WEEK at 1 
(Mar. 18, 1999). Exhibits 3 and 4, attached hereto.
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the aegis of market competition. Thus far, nuclear power has required massive public subsidy in 

order to survive in regulated markets. The public now faces a potentially massive debt due to 

the investment in "power too cheap to meter." 

This debt burden will be comprised of shortfalls in decommissioning funds and billions 

of dollars in stranded costs from bad investments in a technology which the nuclear industry did 

not deliver as promised (i.e., safe and clean "power too cheap to meter"). 7 State authorities 

facing the prospect of being forced to manage the clean up of contaminated reactor sites have 

been willing to agree to any offer which might relieve the state of financial liability for future 

site remediation under decommissioning. These agreements include a 12-year, above market 

rate power contract in Vermont Yankee's case, the purchase of nuclear stations at 10 cents on a 

dollar in Pennsylvania (Three Mile Island) and New Jersey (Oyster Creek), and ratepayer 

responsibility for the stranded debts of nuclear utilities as in Pennsylvania, Illinois, 

Massachusetts and Connecticut.! 

The procedure in this instant case, which the applicant and the NRC have characterized 

as a simple license transfer application with no health and safety implications, is but part of the 

rapidly accelerating consolidation of nuclear power ownership. By choosing to abdicate its 

antitrust authority under the Atomic Energy Act, the NRC would be permitting a defacto 

revolution, a rapid consolidation in nuclear power ownership through premature acceptance of 

this and other Entergy applications and the accelerated hearing schedules they seek to impose.9 

7 id.  
8 See generally, Petition of Vermont Yankee Nuclear Power Corporation and Prefiled Testimony, 

Vermont Department of Public Service, Docket No. 6300 (November 22, 1999); see also 
Herbert, Josef, Nuclear Plants Sell At Bargain Basement Prices, JOURNAL OF COMMERCE at 11
A (Mar. 17, 1999). VY petition not attached. Josef article attached hereto as Exhibit 5.  
9 Salpukas, Agis, A Small Circle of Companies Seeks Control of Reactors, NEw YORK TIMES, at 
C-I (March 6, 1999).



The unique and unprecedented events which are now before the Commission and other federal 

agencies require changes in the regulations governing these emerging entities, and the 

enforcement practices and scrutiny of the applications which will allow this rapid consolidation 

to go forward. As such, the Commission has a solid basis for delaying or suspending the instant 

proceeding to permit the kind of time it takes for the careful scrutiny and deliberation over such 

applications as is appropriate under the unprecedented nature of the transformation now taking 

place.  

Given the very real potential consequences to the human and natural environmental 

which would flow from approval of this segmented sequence of license transfers - leading to an 

unsupportable aggregation of holdings, with management bent on maximizing profit to survive, 

as detailed in issues herein below, - the Commission should regard the request as part of its 

decisionmaking process concerning a major federal action affecting the quality of the human and 

natural environment, and deny that request. The Commission should also conduct an 

Environmental Impact Study, pursuant to the requirements of the National Environmental Policy 

Act [NEPAl, on the potential effects of massive consolidation of nuclear power facility 

ownership, with particular attention to foreign ownership [anti-trust concerns] in that picture.  

NEPA, 42 U.S.C. §§4321, et seq.; AEA, 42 U.S.C. §2133. Since having reached the agreement 

with NYPA in March, Entergy has public announced its interest in acquiring every other nuclear 

station in the Northeast, including Nine Mile Point 1&2, Millstone 2&3, Seabrook, and even the 

troubled Indian Point 2 reactor; it can also be assumed that Entergy would be interested in Ginna 

Station should Rochester Gas & Electric decide to divest, as well as Vermont Yankee should the 

sale to AmerGen fall through. Thus, Entergy's strategy would plainly establish a regional 

monopoly in nuclear generation, fully 20% of the New York/New England electric generation

14



capcacity. Entergy's purchase of NYPA's facilities strategically positions the company to 

acquire Nine Mile Point and Indian Point 2, through the promise of consolidating operations at 

New York's multiple-unit sites. While it may be argued that such consolidation poses an 

economic advantage to the potential new operator and simplifies the operation and 

decommissioning of these multiple-unit sites, it inversely poses anti-trust problems that could 

adversely affect the public health and safety, as well as national security in the nation's most 

densely populated region.  

A thorough understanding of the terms of all agreements and internal projections and 

plans for reactor operation and financing is necessary for assessing the impacts of this license 

transfer on health and safety issues. Therefore, the priority (practice) of holding any information 

regarding finances of potential licensees as proprietary reasonably should be set aside in favor of 

the imposition of a higher standard for information to achieve proprietary status in order to 

satisfy the public interest. The financial condition of licensees has always been subject to NRC 

standards, and the NRC has recognized such information as relevant to issues of public health 

and safety. ENIP, ENF, ENO and their parent companies support the withholding of information 

in order to limit public access to information. CAN contends that this information is relevant 

and in the public interest, and that permitting the applicant to withhold it undermines the public's 

ability to participate in the proceeding. 10 

Any argument Entergy may make that the issues contained in its petition should not be 

fully examined in order to expedite approval of the license transfer must be denied lest the NRC 

abdicate its responsibilities under the Atomic Energy Act.1' 

'0 Hencke, David, Nuclear Industry's Plea For Secrecy, THE GUARDIAN at 7 (July 8, 1999).  

"The Atomic Energy Act of 1954, as amended [AEA], provides in pertinent part that:
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Transfer of the FitzPatrick and IP3 licenses, in the context of the recent historic 

effects of deregulation, coupled with Entergy's intention to acquire an extremely large "fleet" of 

nuclear reactors, greatly accelerates the on-going transformation of the entire financial basis of 

the nuclear power industry in the United States.12 This alone should be sufficient to trigger 

heightened NRC scrutiny of these transactions.  

Entergy has already received license amendments to transfer the Pilgrim Nuclear 

Station, is presently applying for license transfers on two more nuclear stations, and clearly plans 

to continue on this course. The NRC has a clear responsibility to take a broader view of the 

impact of not only amendments to FitzPatrick's and Indian Point 3's operating licenses, but the 

total impact of multiple license transfers to a single holding company during a period which 

Commissioner Edward McGaffigan characterizes as a "dynamic time for the nuclear industry,"' 3 

and one in which the agency has publicly committed itself to alleviating the regulatory burdens 

on the industry in order to strengthen the competitiveness of nuclear power (a commitment with 

a dubious relationship to the Commission's statutory charge, post-AEC, in contradistinction to 

that of the Department of Energy). The NRC is in fact aware of the regulatory implications of 

reactor ownership, the complex relationships between ownership and operation, and "changes in 

organizational structure that may affect nuclear plant ownerhsip," as described in the March, 

[N]o license granted hereunder *** shall be transferred, assigned, or in any 
manner disposed of, either voluntarily or involuntarily, directly or indirectly, 
through transfer of control of any license to any person, unless the Commission 
shall, after securing full information, find that the transfer is in accordance with 
the provisions of this Act, and shall give its consent in writing.  

AEA § 184, 42 U.S.C. §2234 (emphasis added); see also 10 CFR §§30.34 (b), 40.46, 50.80, 
72.50.  
"2 Moore, Matt, 5 Wanted: Nuclear Reactors, Serious Inquiries Only, ASSOCIATED PRESS (April 
2,2000).  
13 Smith, Rebecca, Power Industry Changing in the Face of Deregulation, THE WALL STREET 
JOURNAL (October 28, 1999).
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2000 report "Owners of Nuclear Power Plants" R.L. Reid and V.S. White, Oak Ridge National 

Laboratory, Prepared for Division of Reactor Program Management, Office of Nuclear Reactor 

Regulation, U.S. Nuclear Regulatory Commission. It is in the best interests of the NRC, as well 

as the public health and safety, to fully investigate the ramifications of the industry's 

restructuring strategies as they are evolving, rather than have to go back at a later date evaluate 

and revise regulations and license requirements similarly to the NRC's and industry's efforts 

post-Three Mile Island-2.  

The ongoing process of deregulation of the electric power industry and resulting changes 

in the ownership of generating stations has outpaced the NRC's ability (and other agencies) to 

effectively react and regulate. The vacuum of state and federal regulations guiding this new 

direction in the industry necessitates that the NRC take special care to consider the unfolding 

ramifications of permitting a rapid proliferation of license transfers and mergers. Given the ever

mounting costs of decommissioning and the effects of a single, massive failure by one large 

company holding dozens of facilities, the financial consequences could easily outstrip the 

Savings and Loan scandal. Were that not enough to inspire the NRC to exercise greater care, the 

potential negative implications for the health and safety of workers and the public are 

disquieting, to say the least. Certainly, one would hope, this is disquieting enough to warn the 

Commission against continuing the course of hasty approval it has thus far sponsored.  

Of even greater concern for the impact on occupational and public health and safety, the 

transfers and mergers at issue are taking place concurrently with the introduction of the NRC's 

Revised Reactor Oversight Process and a shift towards so-called "risk-based" regulations. This 

comes in response to NRC funding cutbacks. The number of resident inspectors at many of the 

stations whose licenses may be transferred will be reduced, lessening NRC oversight and direct,
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on-site support of the new owners, thus permitting an increased risk to occupational and public 

health and safety. For Entergy to take on a rapidly expanding fleet of aging reactors at this point, 

and instituting new and experimental operations and management models to meet the demands 

of an unregulated market, makes an already complicated situation even more complex, and 

leaves the public increasingly vulnerable to the consequences of nuclear mishaps. The ability of 

the NRC to regulate effectively -- while both regulator and licensees are undergoing radical and 

unprecedented changes in their organizational structures and operational procedures - warrants 

great caution and generous reliance on the system of checks and balances between the NRC, 

licensees, and the public established by the Atomic Energy Act to ensure national security and 

protect the public health and safety.  

II. ADDITIONAL ISSUES AND STANDING CONSIDERATIONS14 

L.A The Application For License Transfer Should Be Denied Because The 
Application Does Not Provide Sufficient Assurance Of Adequate Funding 
For The Eventual And Actual Costs Of Decommissioning FitzPatrick and 
Indian Point 3.  

The present cost estimates for decommissioning FitzPatrick and Indian Point 3 do not 

reflect the costs required to meet Nuclear Regulatory Commission regulations for site 

remediation standards.  

Until the proposed transfer, the Power Authority of the State of New York has been able 

to charge ratepayers for the cost of capitalizing the decommissioning trust fund, which, through 

amortization, would generate adequate funds to assure final site clean-up. Entergy's Purchase 

Agreement with NYPA, and the license amendment application at hand,15 state that Entergy will 

be responsible for adequate funding to clean up the sites (above and beyond the balance in the 

14 CAN notes that subpart M of 10 CFR Part 2 refers to "issues" rather than "contentions." 
Keeping with Commission practice, CAN takes the terms as equivalent
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decommissioning trust fund) without the guarantee of continuing ratepayer subsidies or 

payments. See NYPA Application and enclosures. There is strong reason to believe that the 

decommissioning cost estimates for FitzPatrick and IP3 are inadequate, and therefore the 

possibility of a shortfall in decommissioning funding can be anticipated. In that case, the 

application does not provide an adequate assurance of the ability to accomplish decommissioning 

and final site clean-up.  

In this regard, among other sources, CAN relies on studies of the General 

Accounting Office (GAO). The GAO found that 36 of 76 nuclear plant licensees had not 

accumulated sufficient funds as of 1997 to cover future decommissioning costs as estimated 

under current regulation.16 GAO expressed concern that evolving competition in the electric 

industry would exacerbate the problem, and, significantly in this matter, that NRC lacks 

thresholds for acceptable levels of financial assurances or a mechanism for responding to the 

risks caused by unacceptable levels of funding. The GAO also concluded that there is no logical, 

coherent, and predictable oversight of NRC licensees' financial assurance for decommissioning 

nuclear power facilities.'7 GAO suggests that NRC clarify: (1) the objectives, scope, and 

methodology of reviews of licensees' financial reports; (2) thresholds for identifying acceptable, 

questionable, and unacceptable financial assurances; and (3) criteria for actions to be taken based 

on the results of these reviews.1g Until recently, it was accepted that there would be large 

shortfalls in meeting the clean-up costs at nuclear generating stations. Until recently, however, 

the nuclear industry has always had the option of petitioning for financial relief through 

15 Filed with VY and AmerGen's above referenced letter to Samuel Collins (January 6,2000).  
16 GAO, Nuclear Regulation: Better Oversight Needed to Ensure Accumulation of Funds To 

Decommission Nuclear Power Plants ( May 1999).  
"17 Foster Electric Report (No. 165), GAO Report Questions Adequacy of the Funding 

Mechanisms for Nuclear Plant Decommissioning at 28 (May 19, 1999).
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increased charges to ratepayers. This option disappears in a "deregulated" market, particularly 

where stranded costs are apportioned in the restructuring agreement.  

Furthermore, the Decommissioning Cost Estimates, Purchase and Sale 

Agreement, and License Transfer Applications contain no provision for off-site remediation, a 

potentially expensive project within decommissioning. Both reactors have a documented record 

of having released hazardous material off-site (both radiological and non-), in quantities that 

require remediation if the public health and safety is to be protected as a consequence of the 

operation of FitzPatrick and Indian Point 3, and the eventual termination of the operating 

licenses in question. These include both accidental releases, such as the rupture of underground 

piping (June 1994),19 inadvertent primary coolant water draindown (July, 1994 and October, 

1994), and undercalculated radiological release data (1980-1993),20 all at IP3; or the deliberate 

disposition of radiological material off-site, such as the well-documented practice at FitzPatrick 
during the years 1989-1993 of illegally transporting sludge containing Mn-54, Co-60, Zn-65, and 

Cs-137 to a municipal sewage treatment facility. 21 While there is likewise no provision 

determining responsibility for off-site remediation in the Purchase and Sale Agreement, CAN 

argues that this is an ommission, whether deliberate or accidental, that must be accounted for in 

the NRC's review of the license transfer applications, and must be resolved as a requisite for 

approval. Consequently, it must be ascertained whether the existing decommissioning cost 

estimates are accurate, and whether (based on that evaluation) the decommissioning funds as 

18 id.  
19 Fromm, Catherine, "Indian Point 3 pipe break leaks toxins into river," GANNEwT SUBURBAN 
NEWSPAPERS, (June 29, 1994). Exhibit 6, attached hereto.  
20 Talbot, David, "Mildly Radioactive gas release found" GANNETt SUBURBAN NEWSPAPERS, 
(October 23, 1993). Exhibit 7, attached hereto.  
1 Molloy, Andy, Treasures In The Landfill, SYRACUSE PEACE NEWSLETTER (April, 1994).  

Exhibit 8, attached hereto.



presently constituted will be adequate, or there are adequate financial assurances that increased 

costs can be provided for.  

In this case, Entergy's averment that it intends to make a profit on 

decommissioning trust funds and return that profit to its shareholders is, to put it mildly, an 

exercise in faulty logic, unfounded, and unsupported. For Entergy to make a profit on 

decommissioning, it would require that they cut corners and risk the health and safety. A key 

part of this strategy is Entergy's plan to build new power plants on the decommissioning sites, 

thereby limiting the scope of remediation they would be required to accomplish. 22 This 

dangerous, controversial, and unprecedented practice is still of questionable legality. Entergy's 

willingness to rely on speculation warrants further investigation of its decommissioning plans 

through a subpart G hearing.  

Entergy's expectation that decommissioning costs will decrease below currently 

estimated levels contradicts industry experience and the historical record. Entergy's own record 

in decommissioning thus far is minimal and fraught with problems, having led to the bankruptcy 

of Entergy's major contractor at Maine Yankee. Assurances that Entergy will have acquired 

enough decommissioning experience by the time FitzPatrick and IP3 begin clean-up and 

remediation are based on mere speculation. Entergy will only have managed decommissioning at 

two reactors (Maine Yankee and Millstone 1). Significantly, Entergy will also have to begin 

decommissioning 3 of its own reactors (Pilgrim, 2012; FitzPatrick, 2014, and IP3, 2015) within 

three years of each other;, if Entergy's acquisition strategy is even modestly successful, the 

company will have to begin decommissioning up to 4 other reactors within the same time frame 

(Nine Mile 1, 2009; Ginna, 2009; IP2, 2013; Millstone 2, 2015). The assumption that Entergy 

22 Entergy, AnnualReport 1999 (March 2000) at page 23.
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will be able to reduce decommissioning costs by devising an experimental and as-yet 

undeveloped strategy for decommissioning, utilizing a rotating work schedule at simultaneously 

decommissioning facilities, is not enough to base a decision on adequate financial assurance. At 

best, these matters warrant investigation and evaluation through the requested subpart G hearing 

process.  

Entergy's averred plans also raise the specter of the harms decried in David 

Lochbaum's Declaration at T9 and supported, in part, by his attached Exhibit 'B' UCS report on 

Overtime and Staffing Problems in the Commercial Nuclear Power Industry (March 1999).23 

The safety issues, supported by the Lochbaum Declaration, could harm CAN's representative 

members Jean Chambers and Marilyn Elie. Not only could they suffer property damage due to 

increased electrical rates, but the radiation dangers of inadequate clean-up or cost-cutting 

impacts upon workers leading to unplanned and dangerous releases of radiation, would harm 

their health and safety and harm their ability to enjoy the natural environment around them, and, 

in particular, utilize the FitzPatrick and Indian Point sites after final site release. If the NRC 

holds the requested hearing, CAN will have an opportunity to present evidence to the 

Commission (or ASLB panel) which could lead to conditions being placed upon the license 

transfer that would avoid the harm to CAN (and its representative member). Conditions 

controlling hours, overtime, and establishing proper parameters for the handling and 

accumulating of adequate decommissioning funds would cure the harms to CAN and its 

representative member. This satisfies the requirement of 10 CFR §§ 2.1306,2.1308 for an 

admissible interest and standing, and this issue should be taken up for hearing. It also involves 

more than mere financial matters and, thus, implicates a more detailed hearing process than is 

23 See also Docket No. 50-271, Citizen Awareness Network, Ina 's, Request for Hearing.
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provided under 10 C.F.R. Subpart M. Therefore, the NRC should, pursuant to 10 C.F.R. § 

2.1329(b), upon need to resolve such special issues not properly within a simple license transfer, 

conduct a 10 CFR Subpart G proceeding.  

1.B The Applications should be denied because the License Transfer 
Applications, and the Purchase and Sale Agreement upon which they are 
based, make no provision for determining responsibility for off-site 
remediation under the decommissioning of FitzPatrick and Indian Point 3.  

At § 2.4(b) of the Purchase and Sale Agreement, Entergy and NYPA agree that Entergy 

will not assume responsibility for off-site remediation of "environmental liabilities" resulting 

from NYPA's operation of FitzPatrick and Indian Point 3: 

2.4. Liabilities Not Assumed: Notwithstanding any provision hereof to the contrary, 
Buyers [ENF and ENIP] shall not assume, pay or perform any Liabilities of Seller 
[NYPA] that are not expressly identified in Section 2.3 as an Assumed Liability, 
including, without limitation, the following excluded liabilities (the "Excluded 
Liabilities"): ...  

(b) any Liabilities, including without limitation any Environmental Liabilities, 
relating to the off-Site disposal, storage, transportation, discharge, Release, recylcing, or 
the arrangement for such activities, by Seller, of Hazardous Substances that were 
generated at a Site, at any Offsite Hazardous Substance Facility or at another location that 
is not a Site (other than as a result of subsurface migration from a Site), where the initial 
disposal, storage, transportation, discharge, Release or recycling of such Hazardous 
Substances at such Offsite Hazardous Substance Facility occurred prior to the Closing.  

This aspect of the agreement seems to imply that Entergy will not assume responsibility 

under decommissioning for remediating contamination resulting from NYPA's operation of 

FitzPatrick and Indian Point 3, insofar as that contamination has spread off-site. While it may be 

reasonable for Entergy not to be held legally liable for the previous operator's indiscretion, 

mishaps, or illegal actions, there is apparently no provision that will hold NYPA accountable for 

such remediation, either. The possibility that NYPA will be released from any responsibilities as 

a licensee, should the NRC approve the applications to transfer the operating licenses for

7.1



FitzPatrick and Indian Point 3, creates an ambiguity in the NRC's ability to regulate whole areas 

of decommissioning with respect to the facilities in question. These ambiguities must be 

resolved prior to transfer of the operating licenses. There are several possibile conditions that 

can be placed upon the transfer, or revisions that could be made to the Purchase and Sale 

Agreement and the applications, that would resolve the situation: 

C. Through the EIS requested herein below at § H.1.C., establish an accurate and 

detailed study of contamination described by the terms of § 2.4(b) of the Purchase 

and Sale Agreement, which NYPA must remediate before the licenses can be 

transferred.  

D. Or, as a second the alternative, if the license transfers are otherwise to be 

permitted, then NYPA should not simply be released of all licensee responsibility, 

but rather issued a "decommissioning" license until NYPA has completed those 

"environmental liabilities" not assumed by Entergy through the Purchase and Sale 

Agreement.  

Should the NRC and the applicants choose either of the above options, the question of how to 

fund the remediation must be addressed, so as to protect the decommissioning fund from being 

prematurely depleted. NYPA's accountability for partial site remediation and cleanup should not 

unduly compromise the quantity of funds available to accomplish the complete decommissioning 

project after license expiration.  

E. As a third and simpler alternative, since the present license transfer represents 

another unprecedented step in the process of industry restructuring, 

unpremeditated in the development of rules, regulations, and license requirements 

related to decommissioning, clause 2.4(b) should be disregarded insofar as
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decommissioning responsibilities are concerned and Entergy should be required 

to conduct a complete and thorough decommissioning without regard to whether 

the off-site contamination was caused by NYPA or Entergy. However, insofar as 

Entergy should not be held liable for NYPA's indiscretion, mishaps, or illegal 

actions, Entergy should be allowed to recover those costs from NYPA, should the 

actual costs of decommissioning exceed the amount in the Decommissioning 

Trust.  

It should further be noted that this part of the agreement is inconsistent with other 

assumptions of liability by Entergy, implied or expressed in Purchase and Sale Agreement. For 

instance, Entergy is apparently accepting the material condition of the facilities "as is" at the 

time of Closing, with the implied risk that Entergy may incur unanticipated maintenance needs 

and costs as a result of NYPA's actions prior to Closing. Entergy is not disavowing 

responsibility for radiological material NYPA has buried on-site prior to 1980 (per U.S. General 

Accounting Office findings, as herein below), although such waste constitutes a potentially 

undocumented and expensive aspect of decommissioning. The only difference between the 

above examples and the liabilities described in 2.4(b) is the apparent lack of accountability for 

"off-site" liabilities contamination. However, the actual application of 2.4(b) in the actual 

process of decommissioning of FitzPatrick and IP3 is likely to be fraught with subjective 

judgment, and it is not consistent with protecting the public health and safety to leave these 

questions unresolved.  

Thus, NRC action to address this matter unaccounted for in the license transfer 

proceeding and the Purchase and Sale Agreement - which is, in fact, central to the ultimate 

disposition of the sites and completion of decommissioning in a manner that protects the public
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health and safety - could avoid harm to CAN and its representative members. Furtherrmore, if 

the NRC holds the requested hearing, CAN will have an opportunity to present evidence to the 

Commission (or ASLB panel) which could lead to conditions being placed upon the license 

transfer that would avoid the harm to CAN (and its representative members).  

1.C The NRC must conduct an EIS to determine the level of contamination on 
and off the FitzPatrick and Indian Point 3 sites to fully determine the level of 
contamination at FitzPatrick and IP3, and, in turn, to establish the 
appropriate level of funding necessary for Entergy to meet NRC site release 
criteria.

2 4 

The General Accounting Office report found that before 1980, the NRC permitted 

licensee.to bury radioactive waste at reactor (and other) sites. There was very limited 

documentation of such disposal, and few, if any, safeguards. GAO examined sites which were 

contaminated in excess of NRC guidelines. At these sites, it found lack of adequate information 

on buried waste, and groundwater contamination. 25 The licensees have not monitored such 

waste problems--nor did the NRC require them to do so. This is necessary, as pointed out in the 

observation underlying Mr. Lochbaum expert opinions, see Declaration of David Lochbaum, 

Exhibit 3, attached hereto, in order to ascertain the extent of contamination at FitzPatrick and IP3 

(and other reactors), and set realistic funding requirements to meet final site remediation costs 

due to the nature, location, and extent of such contamination.  

Decommissioning, at present, is experimental. The experience of workers and 

managers at nuclear reactor site has proven to be contrary to expectation at every nuclear station 

24 Finding that a license transfer may provide adequate protection of public health and safety 
under 42 U.S.C. §2232 does not preclude the need for further consideration under NEPA, 42 
U.S.C. §§ 4321, et seq. Limerick Ecology Action v. U.S. NRC, 869 F2d 719 (3d Cir. 1989).  
"25 GAO NRC's Decommissioning Procedures and Criteria Need to Be Strengthened 
GAO/RCED-89-119 (May 1989).
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which has begun the decommissioning process. The NRC Staff has acknowledged as much, and 

is quoted in an article as stating that: 

[T]he Oyster Creek decommissioning process has national significance. Taking 
apart aging nuclear power plants will cost $15 billion during the next 10 years, 
according to industry estimates, and little planning has been done. 'We have 
gotten into this business a lot faster than we expected,' said Jack Roe, director of 
the NRC's reactor program management. [N]RC workers say they were surprised 
when nuclear plant operators suddenly announced they would not restart reactors 
because the reactors were no longer profitable.26 

To date, at many reactors, given the level of subsurface and groundwater 

contamination that have been found, levels of contamination and the funding required for 

cleanup have far exceeded expectations. For example, at the Yankee Nuclear Power Station in 

Rowe, Massachusetts, one of the smallest commercial nuclear generating stations, 

decommissioning was initially estimated at $250 million for site clean-up to a "green field" 

condition. At present, cost estimates are $360 million for "decommissioning" alone, with extras, 

such as $40 million in site remediation and another $70 million to create the temporary storage 

for Rowe's 40 million curies of irradiated fuel, bringing the total cost to nearly $500 million.  

That means, without even having an approved License Termination Plan in place, the cost of 

cleaning up the tiny Rowe reactor is has already reached nearly 1/2 a billion dollars! 

Despite the fact that costs have exceeded estimates in every decommissioning to date, 

Entergy claims that, with experience, the costs of decommissioning will decrease, as techniques 

are developed to effectively isolate, determine, and clean up contamination. Yet, at FitzPatrick 

and IP3, there may well not be time for Entergy to get that experience. The licenses at 

FitzPatrick and I1P3 (as well as Pilgrim, and other potential Entergy reactors) expire within a 

26Moore, Kirk, Radioactive Rods Could Pose Risk at Oyster Creek, THE ASBURY PARK PRESS ( 
November 5, 1998).



short period of time of each other. Potentially, Entergy will experience a "crash course" in 

decommissioning. It will be forced to decommission several reactors simultaneously. Other 

companies' experiences in decommissioning reactors demonstrate, however, that both licensees 

and contractors lack the necessary skills to effectively and efficiently clean up nuclear sites 

within original cost estimates.27 

Hence, Entergy's claims that it can handle the situation fly in the face of existing 

experience and should, therefore, be discounted.  

Braggadocio aside, Entergy faces additional obstacles to successful 

decommissioning of the FitzPatrick and Indian Point 3 nuclear power stations. Until recently, 

cost overruns in decommissioning were guaranteed by the ability of utilities to return to Public 

Service regulatory boards for increases in ratepayer subsidies (i.e., increased electric rates).  

Entergy's power contract in the Purchase and Sale Agreement for FitzPatrick and Indian Point 3 

does not provide this option. Given that Entergy's other acquisitions will be in various stages of 

decommissioning or nearing the ends of their operating licenses, the burden on Entergy 

Corporation to subsidize the shortfalls of ENF and ENIP, could be unduly great. Lack of 

funding, or an effort to decontaminate the site based on a low, under-funded budget, rather than 

one based on a commitment to fully decontaminate FitzPatrick and IP3, whatever the cost, poses 

health and safety risks to the public, and, in particular, CAN members. Declarations of Jean 

Chambers, Exhibit 1, and Marilyn Elie, Exhibit 2, attached hereto. Not only could CAN's 

representative members suffer property damage due to increased electrical rates in the event that, 

under emergency conditions, Entergy would be able to litigate to affect rate increases to try to 

27 Compare TLG decommissioning studies for the Yankee reactors in Maine, Connecticut, and 

Rowe, for example, which are in the NRC public document files, with final site clean-up costs



meet its shortfalls, but the radiation dangers of inadequate clean-up or cost-cutting impacts upon 

workers leading to unplanned and dangerous releases of radiation, would harm their health and 

safety and harm their ability to enjoy the natural environment around them, and, in particular, 

utilize the FitzPatrick and Indian Point sites after final site release.  

If the NRC holds the requested hearing, CAN will have an opportunity to present 

evidence to the Commission (or ASLB panel) which could lead to conditions being placed upon 

the license transfer that would avoid the harm to CAN (and its representative members).  

Conditions controlling hours, overtime, and establishing proper parameters for the handling and 

accumulation of adequate decommissioning funds would cure the harms to CAN and its 

representative member. This satisfies the requirement of 10 CFR §§ 2.1306, 2.1308 for an 

admissible interest and standing, and this issue should be taken up for hearing. It also involves 

more than mere financial matters and, thus, implicates a more detailed hearing process than is 

provided under 10 C.F.R. Subpart M. Therefore, the NRC should, pursuant to 10 C.F.R. § 

2.1329(b), upon need to resolve such special issues not properly within a simple license transfer, 

conduct a 10 CFR Subpart G proceeding.  

2. Entergy Lacks the Ability to Manage a Fleet of Aging Reactors such as 
JAFNPP and JIP3NPP-which lack will place CAN members at risk due to an 
accident at JAFNPP or JIP3NPP.  

A. Through the acquisition of FitzPatrick and Indian Point 3, Entergy is 

creating a situation in which a single company will operate a fleet of latter-vintage reactors, all 

experiencing a pattern of aging-related degradation. Many of these reactors (FitzPatrick, Pilgrim, 

and potentially Nine Mile Point Unit 1) are older than any of Entergy's BWRs. Age-related 

degradation at FitzPatrick and these other reactors is further advanced than at any of the BWRs 

now projected for these same projects. Either the experience and technique are lacking or the



currently operated by Entergy's public utility subsidiaries, significantly limiting the scope of 

Entergy's claimed experience in maintaining and operating reactors of this type. Although 

Entergy's Arkansas Nuclear One Unit 1 (ANO1) pressurized water reactor is just older than 

IP3NPP, Entergy's record at ANO1, and even younger PWRs such as Waterford 3, is spotty at 

best; Entergy's ability to manage an increasing number of reactors that are entering their twilight 

years may be stretched past the limit. The NRC must therefore take into consideration the effect 

of consolidating a large number of aging, mismanaged and otherwise troubled facilities under a 

single corporate umbrella, especially given the rigors of operating those facilities in a 

deregulated electricity market without the flexibility of returning to ratepayers to reimburse 

unexpected operating and maintenance costs. This situation is made critical, as set forth herein 

below, by inadequate financial assurance that Entergy will be able to support the continued 

operation of FitzPatrick and Indian Point 3 in a manner that guarantees the public and health 

safety.  

AMine Related Degradation and Leak Detection Problems at FitzPatrick and 1P3 

The effects of reactor aging are "synergistic." Degradation of some key affected systems 

interactively affects degradation in other systems. This, in turn, vastly increases the need for 

specificity in overall system knowledge, and vigilance and timeliness in even the most routine 

maintenance. For example, workers at Nine-Mile Point Unit 1 [NMP-1] identified a long, 

through-wall crack in the reactor's Main Drain Line [MDL] only by visual inspection following 

a special hydrostatic test of reactor vessel pressure. The crack had not been detected during the 

previous operating cycle, or during the 2-month long refueling outage. They later determined 

that the crack was caused by deteriorated packing in Main Steam Isolation valves, which were 

estimates were much too low.



leaking water onto the MDL. For a number of years, plant personnel were aware that the 

packing was leaking. Yet it was not scheduled for replacement. Moreover, despite the risk

significance of a break in the MDL, the licensee's analysis did not anticipate the synergistic 

effect of the leaks on other systems. Workers at the same reactor over the past four years have 

had to do maintenance on several other systems and pieces of equipment, much of it at 

significant expense: emergency core coolant condensers (1997 & 1999); core shroud (1995,1997, 

& 1999); control rod stub tubes (1999).  

NMP1 is only five years older than FitzPatrick. Workers and engineers throughout the 

industry understand that NMP1 is a bellwether for age-related degradation in all BWRs around 

the country. JAF has, in fact, followed the trend at Nine Mile Point-i, having installed tie-rods 

to provide lateral reinforcement to the horizontal welds and new emergency core coolant 

condensers within the last few years. Hence, a significant issue to consider in a license transfer 

of JAF is whether the new operator/owner will have both the technical and financial 

wherewithal, the "hands on" experience with aging BWR problems, to meet and address JAF's 

evolving special needs. If Entergy is to become the operator of FitzPatrick, the NRC must first 

be certain that Entergy is capable, in the years remaining on the license, of anticipating and 

meeting maintenance costs and experiences on the scale NMP-1 has already experienced.  

Failure to do so will likely result in an unsafe condition at FitzPatrick.  

Entergy maintains that, through its acquisition strategy, it will be able to achieve more 

efficient operation. This, Entergy claims can be accomplished through consolidation of the 

workforce and maintenance activities. Such an approach, however, requires the careful and 

detailed advance planning of all activities, and tight coordination of the workforce rotation, 

relying on tightly planned maintenance schedules. This kind of scheduling, however, requires



accurate foreknowledge of maintenance needs. One basis for such knowledge, going forward in 

the nuclear industry, is the NRC's "leak-before-break" methodology. For instance, under current 

regulations, a licensee must be able to identify a leak of no greater than 7 gallons/minute for a 

Y'diameter pipe. Recent experience at aging reactors like FitzPatrick and Indian Point 2 belies 

the efficacy of this requirement. Leak detection equipment is not accurate enough to meet 

current standards, and even when increases are detected, the assurance of a regulatory limit too 

often means that a worsening trend is not heeded until it is too late.  

FitzPatrick, in fact, represents an exceptional case in this regard, since it no longer 

meets the minimum standards set in NRC's leak-before-break policy. Through NRC Power 

Reactor Event Report Number 36489 (December 6, 1999) NYPA applied for an exception to 

"leak-before-break" at FitzPatrick upon finding that leak detection equipment could not detect 

leaks of 7 gallons/minute in 3"-diameter pipes outside containment. Instead, NYPA estimated 

that, for most pipes outside containment, detection equipment could identify a leak of 25 

gallons/minute. And there were further exceptions: "For those areas which the system cannot 

detect a 25-gpm leak, the system is considered operable because in some cases, the actual pipe 

diameter is greater than 3 inches" (emphasis added). See NRC Deviation Event Report Number 

36489. It is unclear why the NRC would accept NYPA's proposed exception to leak-before

break based on the rationale supplied in the event report, nor whether the revised standard 

supplied by NYPA provides reasonable assurance of safe operation. Nevertheless, there are 

apparently some cases in which the leak detection system at FitzPatrick must still be considered 

inoperable.  

This situation is not limited to FitzPatrick. Last fall, NYPA had a similar 

situation occur at Indian Point 3. See Deviation Event Report Number 36313. All plant



personnel within containment were forced to evacuate when an Unusual Event was declared and 

increased radiation levels were measured due to a leak in the loop-3 flow transmitter. The leak, 

which exceeded the 10gpm standard set for leak detection equipment within containment, went 

undetected until "workers heard the leak occur and saw steam issuing from a transmitter room." 

Thus, leak detection equipment did not perform up to the standards set by leak-before-break, and 

as at NMP1 with the MDL crack, it was direct observation by workers that was able to identify 

and the degradation and respond to the situation. However, the reliance on leak detection 

equipment, for which there is increasing evidence of it inadequacy, compromises occupational 

health and safety.  

Hence, under an appropriate condition to transfer the license, Entergy should be 

required to modify inspections and leak detection equipment. In addition, Entergy should be 

required to institute programs to study the rate of crack propagation. This would allow personnel 

adequate time for planning and scheduling of maintenance activities, and to detect material 

condition problems before they result in large leaks that increase radiological exposure to 

workers. NRC, however, needs to oversee the development and implementation of systems and 

procedures necessary to provide objective review and ensure that the public health and safety is 

protected, not just add a license condition.  

Entergy's application does not adequately address Entergy's lack of expertise or 

the steps it will take to ameliorate this condition to sufficiently protect the public health and 

safety. With a tightly packed schedule and a depleted workforce due to "profitability" cuts, 

Entergy will not have the flexibility to quickly react to surprises at two or more of its generating 

stations. For this reason alone the application for license transfer should be denied, a hearing



commenced, or conditions should be imposed upon the license to require special additional 

training.28 

This situation will increase the accident risk at FitzPatrick and Indian Point 3, a 

risk that would likely harm local residents and CAN's members. Declarations of Jean Chambers 

and Marilyn Elie, Exhibits 1 & 2, attached hereto. Not only could she suffer property damage 

due to increased electrical rates in the event that under emergency conditions, Entergy would be 

able to litigate to affect rate increases to try to meet its shortfalls, but the radiation dangers of 

inadequate clean-up or cost-cutting impacts upon workers leading to unplanned and dangerous 

releases of radiation, would harm their health and safety and harm their ability to enjoy the 

natural environment around her, and, in particular, utilize the FitzPatrick and Indian Point 3 sites 

after final site release.  

Final Safety Analysis Report 

In the license transfer applications, pursuant to 10 CFR 5034, Entergy contends that the Final 

Safety Analysis Report, at both IP3 and FitzPatrick, "was updated to the Updated Final Safety 

Analysis Report in 1982 and has been subsequently updated in accordance with 10 CFR 

50.71(e)." 29 30 However, it is unclear whether Entergy has fully investigated this matter itself, 

since there is evidence that the UFSAR's at FitzPatrick and Indian Point 3 have not been kept 

fully up to date. Recent inspections at both reactors have revealed inaccuracies in the UFSAR's 

at both FitzPatrick and Indian Point 3: 

28 See NRC Power Reactor Event Report Number 36489 (December 6,1999) (James A.  

FitzPatrick staff noted that the reactor's leak-detection equipment would not meet the 3"-line, 7
gallon/minute requirement, and submitted an exception, LER-36489, stating that the equipment 
could only be expected to satisfy a standard of 25 gallons/minute "in most areas" thus, 
shockingly, leaving open the question of whether leaks would be detectable at all in some areas 
and systems).  
29 Docket 50-286 at page 16.
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1) JAF - EA 99-235, § 1R03.2.b. (December 29, 1999): "During NYPA's review of the Final 
Safety Analysis Report in response to the Nuclear Regulatory Commission's 10 CFR 50.54f 
validation request, they failed to identify that the FSAR description for the operation of the 
HPCI injection isolation valve (23 MOV [motor-operated valve]- 19) was incorrect.  
Specifically, the FSAR Section 7.4.3.2.5 describes that, 23 MOV-19 will remain open upon 
receipt of a turbine trip signal until closed by operator action in the control room. Contrary 
to this statement, 23 MOV-19 will close without operator action upon a turbine trip. (DER 
99-2250)" 

2) JAF -- EA 99-235, § IR04.b. (December 29, 1999): "The FSAR, Section 7.10m describes 
the operation of the feedwater control system and states that three element control is the 
normal mode of operation. However, FitzPatrick has operated in the optional single element 
mode for approximately 15 yearsy.... [N]o engineering analysis was performed to evaluate 
this departure from the FSAR." 

3) JAF -- EA 00-136, § 4OA2.b. (June 9, 2000): "Through discussions with members of the 
NYPA licensing department, the inspectors ascertained that NYPA did not report these 
findings because even though the RCIC system was designed to remove residual heat for 
certain events and is required by their technical specifications, the system was not credited to 
remove residual heat in the Final Safety Analysis Report safety analysis of the LOCA 
analysis. The inspectors noted however, that NYPA's position was contrary to the guidance 
provided in NUREG-1022, 'Event Reporting Guidelines 10 CFR 50.72 and 50.73,' Revision 
2, which states, 'If the plant's fafety analysis considered RCIC as a system needed to remove 
residual heat (e.g., it is in the Technical Specifications) then its failure is reported under this 
criterion .... ' 

4) IP3 -- NRC Inspection Report 05000268/2000-003, § 4,A2. 1.b. (July7, 2000): "Post 
Accident Containment Venting (PACV) System: During the review of DER's 98-01097 and 
99-00472 regarding the status of the PACV system operating procedure, the inspectors 
performed a system walkdown and identified several problems. The air signal to flow 
integrator FI-1249A, which was shown in FASR Figure 5.4-1, was not installed. Similarly, 
the integrator's flow counter was not installed. The inspectors also identified non-zero 
readings for other system instruments and questioned if the system instruments and prssure 
contol valves were periodially calibrated. The licensee determined that they were not 
periodically callibrated." 

Based on the indications of inspection findings over the last year, the question of whether the 

UFSAR documentation at IP3 and FitzPatrick has been kept properly up to date, as required by 

10 CFR 50.71(e). The instances of deviations noted above have not been identified as a result of 

any systematic effort to ensure that FitzPatrick and IP3's UFSAR's are in order, but rather the 

identifications have been made piecemeal as a result of NRC inspection efforts following safety

related system failures, or follow-up inspections on Deviation and Event Reports. Until a 

3 0 Docket 50-333 at page 15.



determination can be made as to whether the UFSAR's at FitzPatrick and IP3 are accurate and 

fully up-to-date, NYPA may be operating outside of its licenses and it would not be appropriate 

for the operating licenses to be transferred while the reactors are in an unanalyzed condition.  

If the NRC holds the requested hearing, CAN will have an opportunity to present 

evidence to the Commission (or ASLB panel) which could lead to conditions being placed upon 

the license transfer that would avoid the harm to CAN (and its representative member).  

Conditions ensuring the proper monitoring and tracking of material condition issues and the full 

compliance of the Final Safety Analysis Reports with NRC licensing requirements would cure 

the harms to CAN and its representative members. This satisfies the requirement of 10 CFR §§ 

2.1306,2.1308 for an admissible interest and standing, and these issues should be taken up for 

hearing. It also involves more than mere financial matters and, thus, implicates a more detailed 

hearing process than is provided under 10 C.F.R. Subpart M. Therefore, the NRC should, 

pursuant to 10 C.F.R. § 2.1329(b), upon need to resolve such special issues not properly within a 

simple license transfer, conduct a 10 CFR Subpart G proceeding.  

B. Entergy Nuclear FitzPatrick, LLC, and Entergy Nuclear Indian Point 3, 
LLC, are newly formed corporations. Furthermore, Entergy's non-utility 
nuclear operations rely on an unprecedented and unproven model for 
managing a fleet of nuclear stations. We must therefore look at Entergy's 
operating record and relevant examples from elsewhere in the nuclear 
industry to assess ENF's and ENIP's qualifications to own and operate 
FitzPatrick, Indian Point 3, and a fleet of nuclear generating stations.  
Entergy's record is not good enough to warrant license transfer without an 
in-depth investigation through a formal hearing process, and industry 
experience indicates that the conditions of operating in a deregulated market 
can be adverse to safety.



Entergy, in its applications for the license transfers of JAFNPP and IP3NPP, relies upon 

the experience and resources of its parent company, Entergy's public utility subsidiaries, 31 and 

its operations subsidiary Entergy Operations, Inc., to establish a track record as a nuclear reactor 

operator. The operating records of Entergy and its subsidiaries are, however, mixed at best, 

irrelevant in some regards, and alarming in many others. Significantly, ENF and ENIP must rely 

on these controversial histories because they have none of their own; in fact, ENF and ENIP's 

averment that they will be able to draw on Entergy's experience and expertise is merely another 

way of saying that they are utterly dependent upon it. Furthermore, the majority of ENF's and 

ENIP's corporate officers also hold positions in other Entergy companies or are Officers of 

Entergy Corporation, making it inevitable that Entergy's new acquisitions will inherit the 

company's record and operational style.  

Much has been made of Entergy's "improved" operating record and efficiency 

during maintenance outages at facilities such as River Bend and Arkansas Nuclear One. This 

emphasis avoids discussing Entergy's history of violations and insufficient attention to 

maintenance and worker training. The Nuclear Regulatory Commission took enforcement action 

against Entergy 17 times for violations between 1996 and 1999,32 sometimes for problems that 

dated back 10 years or more.33 Since 1999, Entergy has three more violations pending at ANO 

Unit 1, Grand Gulf, and Waterford Unit 3, for issues safety related problems with maintenance 

and operator training. Recent inspections reveal ongoing problems at all of Entergy's facilities 

31 Entergy Arkansas, Inc., Entergy Gulf States, Inc., Entergy Louisiana, Inc., and System Energy 

Resources, Inc.  
32 Office of Enforcement, U. S. Nuclear Regulatory Commission, "Escalated Enforcement 

Actions Issued Since March 1996 for Reactor Licensees" (June 22, 2000) at 
http://www.nrc.gov/OE/rpr/rx.htm



in areas such as "plant operations, the quality of maintenance activities, and the condition of 

plant material and equipment,"34 "effective implementation of programs within the reactor safety 

strategic performance area,"35 quality of engineering products, 36 "control and implementation of 

surveillance testing,"37 "engineering staff efforts were not always effective in preventing and 

resolving degraded conditions of some balance'of plant equipment." 3s The number of violations 

against Entergy rates among the highest of US operators, and it appears that the improved 

capacity factors at Entergy facilities are shadowed by questionable maintenance practices and 

inadequate procedures, work performance, and operator training. This record does not justify the 

special privelege of becoming one of a few companies entrusted with consolidating the 

ownership and operation of the nation's nuclear stations, for which Entergy is asking the 

Commission through the Pilgrim, FitzPatrick, and IP3 license transfer applications.  

Moreover, Entergy's problems at its nuclear facilities are not unique. Entergy has 

an established record in its transmission and delivery businesses of marginalizing safe operation 

for the sake of profit through chronically postponing maintenance and reducing the skilled 

workforce to levels that compromise worker and public health and safety. In 1998, the State of 

Texas Public Utility Commission (TPUC) fined Entergy Gulf States, Inc., $9 million and 

"3 See EA 96-025, Docket No. 50-382, "NOTICE OF VIOLATION AND PROPOSED 
IMPOSITION OF CIVIL PENALTY - $50,000 (NRC Inspection Report No. 50-382/95-23) 
(March 28, 1996) 
' U.S.N.R.C, "PLANT PERFORMANCE REVIEW - WATERFORD STEAM ELECTRIC 
STATION, UNIT 3" (March 31, 2000). See also "PLANT PERFORMANCE REVIEW - GRAND 
GULF NUCLEAR STATION" (March 31, 2000) and the associated notice of violation 
(Docket No. 50-416, EA 99-305) for similar problems with material conditions and maintenance 
at Grand Gulf 
" Ibid.  
36 U.S.N.R.C., "PLANT PERFORMANCE REVIEW - RIVER BEND STATION" (MARCH 31, 
2000) 
"37 Ibid.



penalized the company with a rate reduction for "lack of effective and prudent maintenance 

policies, uneven spending in the area of operations and maintenance (O&M), cuts in experience 

personnel, and consequent deterioration in the quality of service." 39 Among the problems that 

the TPUC cited were Entergy's negligence in routine inspections and preventative maintenance 

of the transmission system, and the inability to handle emergency situations due to the reduced 

workforce.40 The TPUC also cited problems with lack of clear accountability and lines of 

communication between Entergy and its holding company subsidiaries, the company's 

willingness to sacrifice service to certain customers more than others, and the Entergy's practice 

of maintaining "a list of 'politically sensitive' accounts, which suggests that some customers may 

receive preferential treatment." 

The TPUC findings are consistent with more recent findings by the Council of the 

City New Orleans (July, 1998) and reports and testimony following the July 23, 1999 episode of 

rolling blackouts that affected 555,680 Entergy customers in a four-state area. Entergy has an 

established record of cutting corners on operations and maintenance in nearly every aspect of its 

business, from transmission and delivery, to customer service, to generation. Furthermore, the 

consistency of this record across Entergy's subsidiaries and areas of operations -- and the 

TPUC's findings on the relationships, chain of command, and lines of communication between 

the subsidiaries and the parent corporation - implicate the policies and directives. The 

willingness to sacrifice worker and public health and safety while "the company has available 

38 U.S.N.R.C., "PLANT PERFORMANCE REVIEW- PILGRIM NUCLEAR POWER STATION" 

(March 31, 2000) 
"' Public Utility Commission of Texas, PUC Docket No. 18249, Entergy Gulf States, Inc,, 

Service Quality Issues (February, 1998).  
40 Ibid.
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funds that should be sufficient to provide higher-quality service,"41 questions about 

discrimination against certain demographics of customers in deference to "politically sensitive" 

accounts,42 and evidence of public misrepresentation during times of emergency4 3 implicate the 

character of Entergy Corporation. Character of the licensee is an appropriate issue in a 

proceeding to transfer a license. Georgia Power Co,. 38 NRC 25 (1993, CLI); Metropolitan 

Edison Co., 21 NRC 1118 (1985, CLI). Because of these concerns, and since the leadership of 

ENF and ENIP are also, for the most part, Officers and Executives of Entergy Corporation, the 

Commission must investigate these matters as they pertain to: (1) the need to reduce operating 

costs at FitzPatrick and Indian Point 3 and the company's plans for meeting that need; (2) 

Entergy's plans to decommission plants at or below the sum available in the decommissioning 

fund; (3) Entergy's ability to provide financial support to the operation of FitzPatrick and Indian 

Point 3 and support decommissioning cost overruns; and (4) Entergy's intention to amass a large 

of fleet of US nuclear stations, of which the instant case is one of the first steps.  

Entergy's cost-cutting measures, while operating an increasing fleet of aging reactors in a 

deregulated energy market, have dire implications for the public health and safety and could 

cause harm to CAN's representative members. See Declarations of Jean Chambers and Marilyn 

Elie, Exhibits 1 and 2, attached hereto. They could suffer property damage due to increased 

electrical rates in the event that under emergency conditions, Entergy would be able to litigate to 

affect rate increases to try to meet its shortfalls due to incomplete clean-up and no post-Price 

Anderson qualified insurance coverage, but the radiation dangers of inadequate clean-up, leading 

41Ibid.  

42 Ibid. See also, Groesch, Gary L., "Report to New Orleans City Council for the Alliance for 

Affordable Energy" (August 13, 1999). Exhibit 9, attached hereto.  
45Ibid. See also Groesch, Gary L., "Statement before the New Orleans City Council Utility 
Committee" (August 12, 1999). Exhibit 9, attached hereto.
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to dangerous radiation left on the sites, would harm their health and safety and harm their ability 

to enjoy the natural environment around them, and, in particular, utilize the FitzPatrick and 

Indian Point 3 sites after final site release.  

C. Entergy's operation of FitzPatrick and Indian Point 3 through its non-utility 
subsidiaries will subject the operation of the nuclear stations to pressures to 
reduce cost that constitute an unanalyzed condition, adverse to safety, that 
must be reviewed and resolved prior to transferring the operating licenses.  

It is commonly accepted that utility deregulation will require nuclear operators to be 

reduce operating costs in order for nuclear power to become competitive with other generation 

sources. This will require reducing outage time, so that reactors operate at higher capacity 

factors, and reducing the size of the workforce. Entergy's license transfer applications describe 

the need for Entergy to operate FitzPatrick and IP3 each at an average 85% capacity. According 

to the unofficial figures available to the public through the media, this would be a substantial 

increase over the lifetime capacity factors FitzPatrick and IP3 have been able to achieve.  

Judging from the estimated operating revenues Entergy presents in the license transfer 

applications, ENF, ENIP and ENO will operate the reactors each at 90% capacity in non

refuelling years, and at 80% in refuelling years. Since these levels of performance have never 

been sustained for extended periods of time in FitzPatrick's and Indian Point 3's operating 

histories - and since the reactors are aging and becoming more embrittled - Entergy is gambling 

that they can improve performance and duplicate the experience at ANO and River Bend.  

However, ANO and River Bend were much younger reactors when Entergy took them 

over, and were not suffering from the problems of aging-related degradation that FitzPatrick and 

IP3 suffer from. Furthermore, according to reports by IP3 workers published in the media, 

NYPA was only able to complete the refuelling outage at IP3 on the schedule Entergy will need
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to maintain by unnecessarily exposing the workforce to radiation. 188 workers were exposed 

during the outage, many of them while working in areas of the plant in which the air 

conditioning was broken. Rather than wait to repair the air conditioning, workers were asked to 

reduce their protective gear under pressure to complete the outage on schedule. Thus, the 

schedule was only maintained, in at least this one instance, by postponing maintenance on 

equipment and sacrificing the safety of the workers. The expectation that Entergy will be able to 

safely reduce maintenance and refuelling outage time, or safely postpone maintenance until it is 

convenient to schedule it, must be investigated through a hearing process with the opportunity 

for cross-examination.  

Recent internal reports on Consolidated Edison's operation of Indian Point 2 should serve 

as a bellwether for the strategy of cost-cutting under utility deregulation. A recent New York 

Times article reports: 

Consolidated Edison decided in 1997 not to replace the steam generator that 
would cause an accident at a Westchester County nuclear reactor two and a 
half years later because the company was uncertain whether the move was a 
good financial bet in the deregulated market that was developing, according 
to an internal planning document....  

In October 1997, Con Ed financial planners concluded that replacing the 
reactor's steam generators soon was the cheapest option for customers and 
shareholders. Their analysis noted that the generators were deteriorating 
a common occurrence in reactors -- limiting how much electricity they could 
produce. And if the generators were not replaced, they would have to be 
inspected more often, cutting the number of days the plant could run, 
according to the planners' document, which was provided to The New York 
Times by Edward A. Smeloff, a utility expert at Pace University Law School 
who has been critical of Con Ed's performance in running the reactor.  
But Con Ed's analysis also pointed out that its financial projections were 
highly sensitive to the price of electricity and that postponing a decision 
would give the company an opportunity to refine its estimates as the state 
made its transition to a deregulated electricity market. That transformation 
happened last November.

In their analysis, the financial planners accepted a judgment - which



turned out to be wrong -- by Con Ed engineers that the existing steam 
generators were safe for continued use, although if kept in place they would 
need an extra inspection each year....  

Based on the NRC Augmented Inspection Team findings following the February 15, 

2000 steam generator tube rupture at IP2, ConEd failed to do maintenance on a number of 

safety-significant systems: Isolation Valve Seal Water System, Condenser Vacuum Pump, and 

the Steam Jet Air Ejector steam supply pressure regulator, which "had never worked properly.' 4 5 

The inability of Entergy to recover unexpected or increased operating costs from ratepayers 

under deregulation and the Power Purchase Agreement - compounded by the need to maintain 

an 85% minimum capacity factor - will put Entergy under similar pressures that forced 

Consolidated Edison to postpone maintenance on IP2's steam generators, and presumably other 

systems as well. These findings plainly challenge the NRC's preliminary evaluations that the 

pressures of deregulated electricity markets do not present adverse or unanalyzed conditions for 

nuclear safety. In light of the findings at IP2, the Commission must analyze the transfer of 

commercial power reactors to non-utility operators with greater scrutiny to ensure that the 

proposed conditions, plans, strategy for operations are consistent with protecting the public and 

worker health and safety, beginning with the instant case.  

In the license transfer applications Entergy assumes that it will retain the existing 

workforce. Entergy further avers that it will not begin downsizing until 2001, and that it will not 

do so by "firing" workers. Instead, Entergy has publicly described relying on a process it calls 

"natural attrition," or the retirement of the most experienced workers at FitzPatrick and Indian 

"44 Wald, Matthew, "Con Ed Put Off Plant Upgrade Over Rate Fear," NEW YoRK TIMES (June 
30, 2000).  
4' Report No. 05000247/2000-002, Attachment 2 "IP2 Steam Generator Tube Leak (2/15/00) 
Sequence ofEvents and Organization Response Time Line" (April 28, 2000).



Point 3, after which Entergy will presumably not hire replacements.4 Thus, not only will the 

workforce at FitzPatrick and 1P3 be reduced, potentially to levels adverse to safety, but the 

knowledge base of the facilities will gradually and silently erode through the attrition of the most 

experienced workers. Furthermore, there are reports that workers have already begun leaving 

FitzPatrick and Indian Point 3 at double the normal attrition rate, rather than wait to be laid off.47 

The impact on staffing levels, work loads, and morale must also be analyzed and reviewed, both 

in terms of the immediate condition and safety of Indian Point 3 and FitzPatrick, and for its 

implications for Entergy's application and plans to take over operation of the facilities.  

The dangers of a reduced workforce, and the consequent excessive reliance on overtime 

and/or contractors has been established at British Energy's nuclear stations in the United 

Kingdom and Entergy's transmission and delivery business. BE's record has been made relevant 

in the US through its part-ownership of AmerGen, and AmerGen's reliance on BE for its 

operational and management experience and expertise. In the absence of an in-depth review of 

staffing level issues at US nuclear facilities, the NRC, the industry and the public can only rely 

on relevant experience in other countries or aspects of the industry where the conditions of 

market pressures and workforce reduction are more established.  

BE has been repeatedly cited for its unsafe job cutting practices at nuclear stations in the 

UK and Scotland. In fact the Nuclear Installations Inspectorate ordered BE to halt its "job 

reduction" program until BE could demonstrate that the cutbacks would not jeopardize safety. It 

has yet to do so.'8 BE was repeatedly cited by the Inspectorate for its job slashing, which 

46 Public Meeting to Review the Proposed Sale, Scriba Town Fire Hall (February 24, 2000).  
'4 Schneider, P.D., "Nuke Workers Worried about Jobs, Safety," OswEGo PALLADIUM TIMES 
guly 20, 2000). Exhibit 10, attached hereto.  

Safety Watchdog Orders British Energy to Halt Job Reductions, THE INDEPENDENT (London, 
U.K.) (January 28, 2000).
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marginalized safety at its nuclear stations. The Inspectorate said that because of a lack of control 

over the retention of the key skill base and the intelligent customer requirement, they found that 

the Licensee's capability in some areas now resides in single experts and that this is not good 

practice in a company that operates 11 reactors and provides - 20% of the country's energy 

supply.49 The Report illustrates another vulnerability, which is a shortage or lack of key 

expertise in irradiation embrittlement, and autenitic steel inspection, an essential department 

considering age-related deterioration at nuclear generating stations.50 

BE's inability to effectively assess appropriate job cuts marginalizes safety at its nuclear 

generating stations. A loss of experienced workers or the extensive overwork of a smaller pool 

of worker has adverse effects upon safety. The UK Inspectorate Report team were of the opinion 

that a "long hours culture" exits within the Licensee [BE-AmerGen's 50% parent], especially in 

areas where work pressures are high. The team believed that the data it collected are indicative 

that BE too extensively reduced resource levels in a variety of areas and this is not good for 

nuclear safety.51 Although BE believed that job cutting entailed "trimming the fat" in the 

corporation, and that remaining staff could easily manage the workload (similarly to what 

AmerGen intends to do at VYNPS and other facilities), this proved to be a false assumption.  

The Report found that key workers in many areas work long hours. Thus, it is not 

possible to recover from the situation quickly: the vulnerabilities are likely to persist for some 

years regardless of any counter measures that are introduced.52 . In reactor systems branch audit, 

the Report states that: 

4 9 HSE, Safety Management Audit, supra note 31 at 11-12.  
°Id at12.  

5' Id, No. 69 at 14.  52 Id., No. 81 at 16-17.
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This branch exhibited many of the problems common to other areas within 
Engineering Division, notably: reductions in staff not being matched by 
reductions in workload: significant levels of overtime working (up to 25% in 
excess of standard hours with higher short term peaks) and under reporting of 
overtime; a general view among the staff that specialists are no longer valued 
within BEGL... and an increasing reliance upon contractors to provide technical 
support. 53 

BE did not have the systems in place to evaluate either job cutting or the effects such cuts could 

have in terms of overwork on the remaining workforce and, hence, job performance and safety.  

For example, loss of staff and excessive overtime work of remaining employees in the 

"Assessment Branch" created a situation in which the employees had such heavy work loads that 

the Branch was "unable to undertake the full range of activities which we expect to find, and 

which they would wish to discharge -- for example, to follow up on the implementation of 

modifications at the stations, to investigate root causes of rejected or poor quality cases, or to 

undertake a more comprehensive review on a same of safety cases."54 

SIf these "forced" overtime practices are allowed to be used at FitzPatrick or Indian Point 

3 (or other Entergy reactors), dangerous results will surely follow. See generally, Declaration of 

David Lochbaum, S9 (a), Exhibit 3 and attachment to same, Exhibit 'B', a report on overtime and 

its effects in the nuclear industry. As Mr. Lochbaum indicated, this situation makes an accident 

more likely to occur at Vermont Yankee. Declaration of David Lochbaum at S9(a). Thus, CAN's 

members may be harmed under such conditions. Declarations of Jean Chambers and Marilyn 

Elie, Exhibits 1 and 2, attached hereto. Failure to address this issue would be a harm in itself to 

persons such as CAN's representative members who want to be able to enjoy the natural 

environment in the area now occupied by FitzPatrick and Indian Point 3. To be unable to freely 

hike and recreate there for fear of both contamination and an inability to obtain any recovery for
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radioactive contamination due to such activities is a genuine harm. See Declarations of Jean 

Chambers and Marilyn Elie, Exhibits 1 and 2, attached hereto. The NRC's failure to order full 

hearing on this issue places local residents and CAN members at risk. Declarations of Jean 

Chambers and Marilyn Elie, Exhibits 1 and 2, attached hereto. They could suffer property 

damage due to increased electrical rates in the event that under emergency conditions, Entergy 

would be able to litigate to affect rate increases to try to meet its shortfalls due to incomplete 

clean-up and no post-Price Anderson qualified insurance coverage, but the radiation dangers of 

inadequate clean-up, leading to dangerous radiation left on the sites, would harm their health and 

safety and harm their ability to enjoy the natural environment around them, and, in particular, 

utilize the FitzPatrick and Indian Point 3 sites after final site release.  

If the NRC holds the requested hearing, CAN will have an opportunity to present 

evidence to the Commission (or ASLB panel) which could lead to conditions being placed upon 

the license transfer that would avoid the harm to CAN (and its representative member).  

Conditions controlling hours, overtime, and establishing proper parameters for the handling and 

accumulating of adequate decommissioning funds would cure the harms to CAN and its 

representative members. This satisfies the requirement of 10 CFR §§ 2.1306, 2.1308 for an 

admissible interest and standing, and this issue should be taken up for hearing. It also involves 

more than mere financial matters and, thus, implicates a more detailed hearing process than is 

provided under 10 C.F.R. Subpart M. Therefore, the NRC should, pursuant to 10 C.F.R. § 

2.1329(b), upon need to resolve such special issues not properly within a simple license transfer, 

conduct a 10 CFR Subpart G proceeding.  

54 Id. at 38.
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3. Given the historical problems at the FitzPatrick and Indian Point Unit 
3 nuclear generating stations, CAN believes that an Environmental Impact 
Study Is warranted before license transfer application is approved to protect 
the health and safety of the workers and the public.  

FitzPatrick and Indian Point 3, like other Northeast reactors, have experienced serious 

problems with the accuracy of their Final Safety Analysis Reports, and compliance with design 

bases and technical specifications. As of August, 1999, Indian Point 3 was rated in the bottom 

quintile of US nuclear stations for design basis documentation compliance. FitzPatrick has had 

chronic failures of its emergency core cooling systems; personnel errors have compounded these 

failures, complicating, and even initiating in some cases, emergency shutdowns. Indian Point 3 

has documented problems with inadequate cable separation and other electrical equipment 

standards. Both reactors have an acknowledged inability to satisfy leak-before-break detection 

standards for mitigating the safety risks of aging-related embrittlement.  

Many of the underlying operational and performance problems still plaguing FitzPatrick 

and Indian Point 3 were identified by Entergy in 1996, during its due diligence review of 

FitzPatrick and Indian Point 3. At the time, Entergy was considering entering into an agreement 

with NYPA to operate the reactors. Entergy conducted a due diligence investigation based on 

industry and Institute for Nuclear Power Operations standards. The findings included problems 

at both FitzPatrick and Indian Point 3: safety culture; ability to set priorities appropriately; plant 

technology and material condition; inadequate maintenance and outage planning.55 One of the 

most significant problem areas with the "organizational structure and accountabilities" of 

NYPA's nuclear operations: 

* No site Vice President 
• No real focal point for site accountability 

55 Entergy, "Summary of the 1996 Entergy Due Diligence Process, "(November, 1996). Exhibit 
5, attached hereto.



"* Key functions have off-site or out-of-nuclear reporting 
"• Key projects are managed by corporate, rather than plant, project managers 
"• Corporate engineering control of programs compounds problems with on-site 

engineering groups6 

One of the most striking results of these conditions in a "operations not clearly 'owning' the 

plant and driving the processes." Based on the findings, Entergy decided not to enter into the 

agreement with NYPA in 1996.  

Since FitzPatrick and Indian Point 3 still exhibit many of the problems described, and 

even predicted, in Entergy's 1996 investigation, it is unclear why Entergy's evaluation of 

FitzPatrick and Indian Point 3 has changed. In 1996, Entergy was only considering an 

agreement to become the licensed operator under contract from NYPA, which involves 

significantly less liability than actually assuming ownership of two aging nuclear generating 

stations. These matters warrant a thorough public review and analysis by the NRC to understand 

Entergy's rationale for purchasing FitzPatrick and Indian Point 3: whether that reflects a change 

in safety standards or a different "cost-benefit analysis" wherein the priority of safety relative to 

Entergy's ability to profit through the deal has changed. Furthermore, the NRC must review the 

safety impact of Entergy's proposed operating agreements and the limited liability ownership 

structure, which shields Entergy Corporation from financial liability for safety problems at 

FitzPatrick and Indian Point 3.  

The corporate structure of ownership and operations Entergy has proposed for the 

acquisition of FitzPatrick and Indian Point 3 is directly affected by these questions, and affects 

Entergy's ability to provide adequate assurance for the safe operation of FitzPatrick and Indian 

Point. There are numerous aspects of these arrangements that are unclear, due to the nature and 

extent material redacted from the publicly available documents, and it is impossible for the
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public be assured that the Entergy's applications will protect the public health and safety. For 

instance, the Entergy Nuclear Investment Companies #1 and #2 [the Investment Companies, or 

IC's], shown in Enclosure 6 of both applications, are described nowhere else in the publicly 

available documents. It is unclear what their role will be relative to ENF and ENIP, respectively, 

nor what the "criss-crossing" lines of relationship indicate for their legal, financial, and 

operational roles. Furthermore, the possibility that the IC's will have some sort of fiscal 

decision-making authority over the availability of funds to ENF and ENIP portends the same 

problems of corporate control over operations, and lack of "site ownership" by operations 

personnel, that Entergy criticized in NYPA four years ago. The overlapping responsibilities of 

ENF and ENIP's corporate officers with Entergy Corporation and other Entergy companies and 

subsidiaries portends a crisis of accountability and the ability of site personnel to have authority 

with regard to safety concerns.  

The NRC's failure to order full hearing on this issue places local residents and CAN 

members at risk. Declarations of Jean Chambers and Marilyn Elie, Exhibits I and 2, attached 

hereto. They could suffer property damage due to increased electrical rates in the event that 

under emergency conditions, Entergy would be able to litigate to affect rate increases to try to 

meet its shortfalls due to incomplete clean-up and no post-Price Anderson qualified insurance 

coverage, but the radiation dangers of inadequate clean-up, leading to dangerous radiation left on 

the sites, would harm their health and safety and harm their ability to enjoy the natural 

environment around them, and, in particular, utilize the FitzPatrick and Indian Point 3 sites after 

final site release.  

5 Ibid.
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If the NRC holds the requested hearing, CAN will have an opportunity to present 

evidence to the Commission (or ASLB panel) which could lead to conditions being placed upon 

the license transfer that would avoid the harm to CAN (and its representative member).  

Conditions controlling hours, overtime, and establishing proper parameters for the handling and 

accumulating of adequate decommissioning funds would cure the harms to CAN and its 

representative members. This satisfies the requirement of 10 CFR §§ 2.1306, 2.1308 for an 

admissible interest and standing, and this issue should be taken up for hearing. It also involves 

more than mere financial matters and, thus, implicates a more detailed hearing process than is 

provided under 10 C.F.R. Subpart M. Therefore, the NRC should, pursuant to 10 C.F.R. § 

2.1329(b), upon need to resolve such special issues not properly within a simple license transfer, 

conduct a 10 CFR Subpart G proceeding.  

4. Given the historical problems in NRC Region I, CAN contends that 
an independent evaluation of the James A. FitzPatrick and Indian Point Unit 
3 nuclear power plants is required before any license transfer applications 
can proceed.  

CAN has documented NRC Region I's abdication of regulatory oversight. The 

NRC is well aware of the historic, systemic mismanagement at nuclear generating stations in the 

Northeast. The Millstone debacle has raised serious concerns in communities surrounding these 

nuclear generating stations over the ability of the NRC to protect the health and safety of both 

workers and ordinary people who have little power to control the actions of large corporations 

and conglomerates such as Entergy.  

Since 1996, CAN has petitioned the NRC to investigate NRC Region I in order to 

understand the root causes for the NRC's miserable regulatory failures in its oversight of the 

Millstone complex, Connecticut Yankee, Vermont Yankee, Maine Yankee, Pilgrim, and Yankee
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Rowe.5 7 In fact, portions of the key petition are still pending. The NRC has yet to determine the 

root causes of chronic, systemic mismanagement, and the deficiencies in the NRC regulatory 

oversight in Region I, which allowed (and continue to allow) deficiencies to exist at nuclear 

generating stations, appears intact. A proper analysis of this lapse in oversight would have 

increased public confidence in the NRC's regulatory abilities, and, more important, allowed the 

NRC to implement effective solutions to the problems. CAN has zero confidence that the NRC's 

current risk-based regulatory approach will do anything positive about the Region I deficits. In 

fact, such an approach will only further confound the apparent regulatory anarchy in Region I.  

Public Citizen issued a report on NRC oversight which reaches a similar 

conclusion to CAN's concerning endemic problems. The Public Citizen report concludes that 

the frequency and quantity of design basis documentation problems it reviewed could only occur 

(and persist) in the absence of effective NRC regulation and oversight.5 

Until the staff deficiency in Region I is resolved, CAN contends that, in order to 

protect the health and safety of the workers and the public who will likely be harmed if the 

FitzPatrick and Indian Point 3 licenses are transferred to an overburdened company with a poor 

performance history, the NRC must commission an independent analysis to determine the actual 

condition of FitzPatrick and Indian Point 3. The license transfers should be denied until the 

NRC has completed and reviewed a detailed analysis of the reactors. Such an analysis will serve 

the dual role of informing Entergy of the nature and extent of any and all systemic problems at 

57 See, e.g., Citizens Awareness Network, Petition For Enforcement, Pursuant To JOCFR 
2.206 To Revoke Northeast Utilities Operating Licenses for the Connecticut Nuclear Power 
Stations Due To Chronic, Systemic Mismanagement Resulting in Significant Violations of NRC 
Safety Regulations, and To Investigate the NRC's Staffs Responsibility For Not Dealing With 
This Problem For Over A Decade at 1-6, 18-22 (November 25, 1996)
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FitzPatrick and IP3. It will also preserve "institutional" memory concerning spills, 

contamination, and other decommissioning and site clean-up related matters. As the new owner 

will be shifting personnel, without such an intensive study now, information crucial to effective 

site remediation will be lost. See Declaration of David Lochbaum at 19(c), Exhibit 3, attached 

hereto. Unlike Maine Yankee, which Mr. Lochbaum used as an example of the process that 

should be undertaken at VYNPS, VYNPS would have a new owner and undergo personnel 

changes. Steps, as Mr. Lochbaum pointed out, for sound reasons of public health and safety, 

should be taken to preserve this information intact. Id. FitzPatrick's and Indian Point 3's 

operational histories are comparable to, if not worse than, Vermont Yankee's and the review of 

license transfer applications would benefit from the same degree of assessment and analysis.  

Failure to order such an analysis prior to sale places CAN members in the 

neighborhood at risk. Declarations of Jean Chambers and Marilyn Elie, Exhibits 1 and 2, 

attached hereto. They could suffer property damage due to increased electrical rates in the event 

that under emergency conditions, Entergy would be able to litigate to affect rate increases to try 

to meet its shortfalls due to incomplete clean-up and no post-Price Anderson qualified insurance 

coverage, but the radiation dangers of inadequate clean-up, leading to dangerous radiation left on 

the sites, would harm their health and safety and harm their ability to enjoy the natural 

environment around them, and, in particular, utilize the FitzPatrick and Indian Point 3 sites after 

final site release.  

If the NRC holds the requested hearing, CAN will have an opportunity to present 

evidence to the Commission (or ASLB panel) which could lead to conditions being placed upon 

5s Riccio, James P., Amnesty Irrational: How the Nuclear Regulatory Commission Fails to 

Hold Nuclear Reactors Accountable for Violations of Its Own Safety Regulations, Public Citizen 
(August, 1999).



the license transfers that would avoid the harm to CAN (and its representative members).  

Conditions controlling hours, overtime, and establishing proper parameters for the handling and 

accumulating of adequate decommissioning funds, and preserving institutional memory within 

the context of a broad-based independent review of the entire FitzPatrick and Indian Point 3 

facilities would cure the harms to CAN and its representative members. This satisfies the 

requirements of 10 CFR §§ 2.1306,2.1308 for an admissible interest and standing, and this issue 

should be taken up for hearing. It also involves more than mere financial matters and, thus, 

implicates a more detailed hearing process than is provided under 10 C.F.R. Subpart M. It needs 

the intensive investigatory power which cross examination of evidence and witnesses provides.  

Therefore, the NRC should, pursuant to 10 C.F.R. § 2.1329(b), upon need to resolve such special 

issues not properly within a simple license transfer, conduct a 10 CFR Subpart G proceeding.  

S. CAN contends that the license transfer should be denied until ENF 
and ENIP and their parent corporation establish baseline funding that is 
clearly defined and substantially increased over current levels to address the 
dangers to public health and safety inherent in permitting the controversial 
and risky endeavor in which they are engaged.  

Entergy is only committing a total of $90 million to insure ENF's and ENIP's ownership 

of FitzPatrick and Indian Point 3. This is less than half what AmerGen's parent companies have 

committed to support AmerGen's acquisitions. Entergy must be required to commit more 

funding to support its new acquisitions. Furthermore, the conditions and arrangements of 

Entergy's financial commitments to ENF and ENIP are uncertain. The publicly available 

documents do not explain, for instance, whether the $50 million Letter of Credit from Entergy 

Global Investments, Inc., is to support all of Entergy's nuclear acquisitions, including Pilgrim at 

this point, and potentially a half-dozen other nuclear stations in the Northeast It is also not clear 

whether those funds are immediately available to ENF and ENIP upon their assumption of
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operation of the facilities, or whether it is contingent upon the initial $50 million Letter of Credit 

from Entergy Corporation being repaid. Entergy's ability to live up to commitments made under 

the Purchase and Sale Agreement and the license transfer applications make stringent demands 

to generate revenues through continued operation. Since FitzPatrick and IP3 have never been 

able to meet such standards for the sustained periods Entergy is projecting, and because 

maintenance outage costs for two reactors can easily exceed the $90 million available to 

FitzPatrick and IP3, there must be adequate assurance that fate of the facilities will not 

compromise worker and public health and safety. This would also reduce the pressure on ENF, 

ENIP and ENO to put off and/or rush maintenance outages out of economic necessity, since 

more financial support would be likely to be available. The NRC must hold a full hearing and 

thorough public review to investigate these matters and determine an adequate level of financial 

assurance and clear and transparent arrangements that do not undermine the safe operation of 

FitzPatrick and Indian Point 3.  

The NRC's failure to order full hearing on this issue places local residents and CAN 

members at risk. Declarations of Jean Chambers and Marilyn Elie, Exhibits I and 2, attached 

hereto. They could suffer property damage due to increased electrical rates in the event that 

under emergency conditions, Entergy would be able to litigate to affect rate increases to try to 

meet its shortfalls due to incomplete clean-up and no post-Price Anderson qualified insurance 

coverage, but the radiation dangers of inadequate clean-up, leading to dangerous radiation left on 

the sites, would harm their health and safety and harm their ability to enjoy the natural 

environment around them, and, in particular, utilize the FitzPatrick and Indian Point 3 sites after 

final site release.
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If the NRC holds the requested hearing, CAN will have an opportunity to present 

evidence to the Commission (or ASLB panel) which could lead to conditions being placed upon 

the license transfer that would avoid the harm to CAN (and its representative member).  

Conditions controlling hours, overtime, and establishing proper parameters for the handling and 

accumulating of adequate decommissioning funds would cure the harms to CAN and its 

representative members. This satisfies the requirement of 10 CFR §§ 2.1306, 2.1308 for an 

admissible interest and standing, and this issue should be taken up for hearing. It also involves 

more than mere financial matters and, thus, implicates a more detailed hearing process than is 

provided under 10 C.F.R. Subpart M. Therefore, the NRC should, pursuant to 10 C.F.R. § 

2.1329(b), upon need to resolve such special issues not properly within a simple license transfer, 

conduct a 10 CFR Subpart G proceeding.  

6. NRC has not adequately examined the implications of Entergy's commitment 
to establish a fleet of nuclear power stations in the US in light of the serious 
anti-trust implications of such a fleet in the hands of what is, essentially, a 
single company. These implications include, but are not limited to: (a) 
regional, and even national, energy dependence on a single supplier, a matter 
potentially adverse to the national interest and national security, and (b) 
health and safety issues for workers and persons living in proximity to 
FitzPatrick, Indian Point 3, or any of the facilities in the event that the single 
corporate holder is unable to maintain the necessary capital flow for 
operations, maintenance, repairs, and/or decommissioning.  

Entergy has committed to acquiring up to 9 nuclear stations in the Northeast.5 9 It is 

planning to acquire nuclear stations in the Midwest and on the West Coast.6° Entergy has not 

demonstrated that it has the adequate funding to pursue its endeavors. Entergy owns 5 reactors 

9 Moore, Matt, "5 Wanted: Nuclear Reactors, Serious Inquiries Only, " ASSOCIATED PRESS 

(Ayril 2,2000).  
' Ibid. See also Entergy Corporation, "Annual Report 1999, "(March 2000) at page 23.
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in the South. If Entergy is even modestly successful, within two years it could control 

approximately 20% or more of the generating capacity in New York and New England, the US's 

most densely populated region; within a few more years, if Entergy is successful in its efforts to 

move into the Midwest and West Coast, the company could control 20-25% of the nuclear 

generating capacity in the US, on par with the AmerGen/Excelon combine.  

In the license transfer applications, Entergy avers that the requirements under 10 

CFR §50.33a are not applicable, by Commission determination that "the Atomic Energy Act of 

1954 as amended does not require or authorize anti-trust reviews of post-operating license 

transfer applications." However, Entergy provides no citation substantiating this representation, 

and the activity of constructing nuclear facilities was clearly not what prompted the need for 

anti-trust review under §50.33a, for the conditions described in §50.33a(a)(1)-(3) have to do with 

the total generation capacity of the license applicant. The anti-trust consideration is not over 

how many power plants a single licensee can build, but rather over how much electric generation 

rests in the hands of a single owner -- thus the 1400 MW(e) standard, and not a specification 

about how many generating stations the applicant may construct. Although the instant case, and 

the process of nuclear industry restructuring, were unanticipated in the development of 10 CFR 

§50, the concern over consolidation of the electric generation supply in the hands of a single 

owner is clearly relevant and applicable, especially as regards nuclear generation. Therefore, the 

NRC has a Congressionally mandated oversight duty on antitrust matters in license transfer 

proceedings under Atomic Energy Act of 1946, as amended 1954, et seq [AEA]. §§ 105, 184; 42 

USC §§ 2135(c), 2234, and related portions concerning the licensing of nuclear facilities and the 

NRC's oversight authorities for such licensees. The NRC, in the interests of public and 

occupational health and safety, must exercise this antitrust investigative power which Congress
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mandated in all licensing actions. The purpose of this express grant of authority and mandate for 

action in AEA § 105 and 184 and related portions of the Act, is to prevent any regulatory gap in 

the approval of a highly dangerous activity -- NRC licensee operations of nuclear powered 

electric generating facilities. Such NRC licensee operations endanger employees and persons 

living and working in nearby communities on a daily basis. They also endanger larger 

populations and the natural environment given the possibility of accidents which could 

contaminate rivers and drinking water sources, as well as land, air, people, crops, livestock, and 

domestic animals. They endanger CAN and its representative members. Plainly, such dangers 

are multiplied in the event an NRC nuclear licensee cannot meet its financial obligations due to 

financial shortfalls which could easily be triggered due to the effects of over-reaching in 

ownership of such facilities. This is a situation which must be investigated fully in the context of 

this license transfer application considering the issues set forth herein above.  

In addition, given the age of many of the facilities now up for sale, financial 

problems could also occur due to multiple closures of facilities precipitated by accidents, repairs, 

enforcement actions, decommissioning, and various combinations of such events. Thus, to 

characterize an antitrust analysis as relating strictly to administrative matters and financial 

considerations is to fail to see the proverbial forest for the trees. The health and safety problems 

which may arise due to NRC permitted conglomeration of nuclear reactor holdings is not at all 

speculative, particularly in the context of: Entergy's current buying pattern; the behavior and 

ownership responsibilities of Entergy Corporation and its other subsidiaries; the historic 

problems of the reactors Entergy is acquiring and others owned by Entergy; and Entergy's 

commitment to obtaining regional, and even national, dominance in nuclear generation. In the 

event that incidents at its holdings trigger acute cash flow problems, due to the fact that multiple
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nuclear facilities are involved, the consequences could range from "mere" losses of power to 

large segments of the country during times when it is vital (e.g., winter cold conditions or hot 

summer months), to failure to prevent (or triggering) nuclear accidents, and releases of nuclear 

material and radiation from facilities (with the incident harm to persons and property on a 

massive scale).  

Moreover, in a competitive environment, owners of a large number of nuclear 

facilities -- as Entergy wants to be and is on its way to becoming -- will likely try to cut costs in 

every available way to maximize their profits, including the kind of overtime practices described 

by CAN's expert, David Lochbaum and detailed in Exhibit 'B' to his Exhibit 3, attached hereto.  

These likely scenarios Mr. Lochbaum described pose genuine risks of harm to CAN and its 

members are applicable to Entergy and the instant case, as well as AmerGen and Vermont 

Yankee. Only under a full and formal adjudicatory process will the NRC acquire the kind of 

information necessary to place conditions on the license that will protect CAN and its members 

from harm.  

Recently, in a yet to be completed rulemaking under which the NRC proposes to 

relinquish by interpretation the Congressionally mandated antitrust power it must exercise in 

granting licenses, the NRC has advanced the claim that a "lack of resources" to conduct antitrust 

evaluations at proposed licensed transfer is a reason to stop conducting such evaluations. Yet, 

considering such a resource allocation decision, nowhere in its cases or rulemaking does the 

NRC analyze the potential for harm faced by persons such as CAN's members, when failure to 

exercise that oversight at the license transfer stage leads to the need to exercise enforcement 

authority or supervise clean-up of a major accident due to violations of significant health and 

safety regulations at FitzPatrick or Indian Point 3 when they are owned under the umbrella of a
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single corporation with the burden of operating many, many nuclear facilities. In this way, the 

NRC's failure to conduct the kind of antitrust review Congress desired in a case like the one 

before it now is not only illegal, but endangers public and occupational health and safety, in 

particular, that of CAN and its members in New York. The NRC has not considered the costs 

and benefits of exercising the antitrust authority at license transfer stage in a case like this 

waiting to solve potential problems via inspection/enforcement. With an increased regulatory 

burden on the NRC's already shrunken and overworked inspection staffs, its will be difficult to 

offer adequate protection to persons, such as CAN's members, when owners, like Entergy, of 

multiple reactor facilities end up, under a cost-cutting attempt to maximize profits, with 

widespread health and safety violations at many different locations. Every locality, every reactor 

"community" - like the ones CAN's New York members are in, will suffer the ill effects of the 

NRC failure to do the job Congress mandated it to do up front, at the licensing stage. Additional 

potentially serious, accident-triggering scenarios arise when one considers overtime patterns 

within the nuclear industry. See, Union of Concerned Scientists, Overtime and Staff Problems in 

the Commercial Nuclear Power Industry (March 1999), attached as Exhibit 'B' to Exhibit 3, 

Declaration of David Lochbaum, attached hereto.  

Apparently, the NRC does not even have the resources necessary to follow out a 

simple risk assessment of the chains of events which plainly follow when a large-scale owner 

bent on maximizing profits takes either or both paths of increasing overtime coupled with staff

cutting, and/or firing qualified personnel and trades union members for replacement with lesser 

skilled and experienced contract labor. (Even when such contract labor is skilled and 

experienced, the skills and experience are not completely fungible-each nuclear facility, 

particularly the older ones which are now purchased on the cheap, having site-specific,
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particularistic configurations, problems, and out-of-usual design solutions.) The NRC has not 

done what Congress most clearly and plainly authorized and mandated in the Atomic Energy 

Act: evaluate the health and safety and national security consequences of actions in the process 

of nuclear licensing, production, operations, waste storage, and clean-up.  

The NRC also fails to even evaluate, based upon any study of its own records in 

this regard, whether there are increased numbers of violations of NRC regulations among those 

facilities already owned in bulk by some licensees, the overtime and hiring practices of such 

licensees, and related matters. Failure to conduct the mandated antitrust evaluations prior to 

license transfer, as shown above, jeopardizes the human and natural environment. Thus, the 

NRC failure to conduct such antitrust evaluations during this period of rapid consolidation of 

nuclear reactor holdings under giant, partly foreign controlled mega-corporations, is, in itself, a 

major federal action affecting the quality of the human and natural environment In this way, the 

NRC's failure to conduct an EIS of its decision to stop doing what Congress required under the 

AEA violates the National Environmental Policy Act, 42 U.S.C. §§4321, et seq.  

The NRC states that "there will be no realistic gap in antitrust law enforcement if 

the NRC no longer performs antitrust reviews of post-operating license transfer applications." 

Kansas Gas and Electric Company (Wolf Creek Generating Station, Unit 1), CLI-99-19, 1999 

NRC LEXIS 85 at *57, n22 (June 18, 1999). This conclusion, an historic about-face in the 

NRC's struggle to maintain regulatory hegemony over all matters nuclear, fails to consider that 

Congress mandated such reviews in operating licenses under its grant of discretion and authority 

to the NRC to ascertain that = nuclear related license which the NRC issues does not go to a 

foreign power or foreign dominated corporation, and is neither inimical to public and 

occupational health and safety nor national security. AEA § 184. This is not a strained

A1



interpretation. It is one that should be plain to anyone reading the statute as an entirety, instead 

of in a segmented way.  

Furthermore, CAN's members' health and safety are jeopardized by the NRC's 

failure to conduct antitrust evaluations of the AmerGen license as no other agency which reviews 

this transaction is empowered to examine the antitrust implications of a licensing (or transfer of 

license) from the perspective of such an action's impact upon occupational and public health and 

safety and national security. Abdication of the AEA's Congressional charge to the NRC to 

conduct such antitrust evaluation and to make particular types of findings in granting (or 

transferring) of a license creates a dangerous gap in the regulatory scheme enacted under the 

Atomic Energy Act, §§ 105, 184, and related sections on licensing and issues related to licensing.  

Congress, in the Atomic Energy Act, does not separate initial licensing and subsequent 

transfers in any way recognizing or characterizing the latter as deserving lesser attention from the 

NRC in antitrust matters. Nor, significantly, does the Atomic Energy Act or any other legislation 

lift from the NRC's shoulders the "burden" of making the requisite inquiries under AEA § 105 

and 184. Furthermore, any silence on this difference, or lack of clarity which might be found in 

the statute, should be resolved using common sense and customary practice in language not the 

NRC's disinclination to deal with the issues or alleged lack of resources. It should also be 

resolved by reading the entire statute together as a whole, given the broad charge to the NRC to 

conduct its investigations for the purpose of assuring that public health and safety be protected 

and that the national interest be safeguarded in dealing with all aspects of the licensing of nuclear 

production, utilization, and waste disposal. If the NRC's alleged "lack of resources" were 

intended as a message from Congress, Congress would have, by legislation, tied resource 

allocation to specific acts or omission, and to changes laws governing NRC practices if it so
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desired. To date Congress has not done so. In fact, until Congress changes the law, Congress 

has, by law, directed the NRC to conduct such evaluations.  

Unless and until the NRC conduct such antitrust evaluations considering 

occupational health and safety issues related to the development and licensing of nuclear 

conglomerates, as well as the national security implications of foreign domination of such 

corporations, no license transfer should be permitted in this matter. Only by providing a full 

adjudicatory process in this case will CAN's members receive the kind of assurance they deserve 

that they will be safe from harm under license transfers of the James A. FitzPatrick and Indian 

Point Unit 3 operating licenses to Entergy (or any other company). Failure to order such an 

analysis prior to sale places residents and CAN members in the neighborhood at risk.  

Declarations of Jean Chambers and Marilyn Elie, Exhibits 1 and 2, attached hereto.  

They could suffer property damage due to increased electrical rates in the event 

that under emergency conditions, Entergy would be able to litigate to affect rate increases to try 

to meet its shortfalls due to incomplete clean-up and no post-Price Anderson qualified insurance 

coverage, but the radiation dangers of inadequate clean-up, leading to dangerous radiation left on 

the sites, would harm their health and safety and harm their ability to enjoy the natural 

environment around them, and, in particular, utilize the FitzPatrick and Indian Point 3 sites after 

final site release.  

If the NRC holds the requested hearing, CAN will have an opportunity to present 

evidence to the Commission (or ASLB panel) which could lead to conditions being placed upon 

the license transfer that would avoid the harm to CAN (and its representative member).  

Conditions controlling hours, overtime, and establishing proper parameters for the handling and 

accumulating of adequate decommissioning funds, and preserving institutional memory within



the context of a broad-based independent review of the entire VYNPS facility would cure the 

harms to CAN and its representative member. This satisfies the requirement of 10 CFR §§ 

2.1306, 2.1308 for an admissible interest and standing, and this issue should be taken up for 

hearing. It also involves more than mere financial matters and, thus, implicates a more detailed 

hearing process than is provided under 10 C.F.R. Subpart M. It needs the intensive investigatory 

power which cross examination of evidence and witnesses provides. Therefore, the NRC should, 

pursuant to 10 C.F.R. § 2.1329(b), upon need to resolve such special issues not properly within a 

simple license transfer, conduct a 10 CFR Subpart G proceeding.  

7. Entergy has committed to put up only S90 million to assure its non-utility 
nuclear subsidiaries have sufficient revenues to safely operate its fleet of 
reactors. The funds reasonably required to support an endeavor on the scale 
Entergy intends far exceed that amount. Given that: (a) many of Entergy's 
reactors will be in varying states of operation and decommissioning, (b) Price 
Anderson Act insurance does not cover decommissioning, and (c) 
decommissioning costs are always uncertain at best, it is plain that Entergy's 
generalized assurances are insufficient to permit license transfer.  

To adequately assess the implications of James A. FitzPatrick and Indian Point Unit 3 

ownership within the context of Entergy's intended "portfolio" of nuclear generating companies, 

the NRC must conduct a full anti-trust review of the transactions, and obtain from Entergy a 

clear commitment to substantially increase funding, as requested in issue #6 above. In addition, 

however, a special account should be created to hold these reserve assets. This would create a 

degree of financial security sufficient to justify approval of such a risky venture. This is due to 

the lack of adequate insurance coverage under Price Anderson to cover complete cleanup.  

Declaration of David Lochbaum at ¶9(b), Exhibit 3, attached hereto. As Mr. Lochbaum stated: 

The license transfer may increase the potential for people not being compensated 
for illnesses or property damage caused by radiation released from the nuclear 
power plant sites. During the period of the operating license, the public is 
guaranteed under the Price-Anderson Act of 1957 and its amendments for 
compensation. The Price-Anderson liability coverage ends when the operating
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license is terminated even though radioactive material could remain at the site in 
harmful amounts. The change in ownership may make it more difficult for any 
person suffering loss caused by the release of radioactivity from the sites after 
license termination to receive compensation.  

Id. Entergy has provided no assurances to the NRC concerning its financial abilities to cover 

contingencies outside Price Anderson insurance coverage as Mr. Lochbaum described it above.  

Given that CAN's members want to be able to freely enjoy the coasts of Lake Ontario and the 

Hudson River where FitzPatrick and Indian Point 3 now lie, the inability to compensate persons 

harmed from an incomplete cleanup is a genuine concern. The NRC should not allow the license 

transfer in this case without a full adjudicatory hearing on this issue in order to determine how 

Entergy would deal with the indemnification and compensation issues. Moreover, failure to 

address this issue would be a harm in itself to persons such as CAN's representative members 

who want to be able to enjoy the natural environment in the area now occupied by FitzPatrick 

and Indian Point 3. To be unable to freely hike and recreate there for fear of both contamination 

and an inability to obtain any recovery for radioactive contamination due to such activities is a 

genuine harm. See Declarations of Jean Chambers and Marilyn Elie, Exhibits 1 and 2, attached 

hereto. The NRC's failure to order full hearing on this issue places local residents and CAN 

members at risk. Declarations of Jean Chambers and Marilyn Elie, Exhibits 1 and 2, attached 

hereto.  

They could suffer property damage due to increased electrical rates in the event 

that under emergency conditions, Entergy would be able to litigate to affect rate increases to try 

to meet its shortfalls due to incomplete clean-up and no post-Price Anderson qualified insurance 

coverage, but the radiation dangers of inadequate clean-up, leading to dangerous radiation left on 

the sites, would harm their health and safety and harm their ability to enjoy the natural
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environment around them, and, in particular, utilize the FitzPatrick and Indian Point 3 sites after 

final site release.  

If the NRC holds the requested hearing, CAN will have an opportunity to present 

evidence to the Commission (or ASLB panel) which could lead to conditions being placed upon 

the license transfer that would avoid the harm to CAN (and its representative members).  

Conditions controlling hours, overtime, and establishing proper parameters for the handling and 

accumulation of adequate decommissioning funds, and preserving institutional memory within 

the context of a broad-based independent review of the entire FitzPatrick and Indian Point 3 

facilities, analyzing the antitrust implications of the sale, conducting an environmental study of 

the sites, and dealing with this indemnification issue would cure the harms to CAN and its 

representative member.  

As such, this issue, along with all the others, satisfies the requirement of 10 CFR 

§§ 2.1306,2.1308 for an admissible interest and standing, and this issue should be taken up for 

hearing. As the issues raised involve more than mere financial matters, a more detailed hearing 

process than is provided under 10 C.F.R. Subpart M is appropriate in this case. To resolve the 

matters CAN has raised requires the intensive investigatory power which only the proverbial 

engine of cross examination of evidence and witnesses can provide. Therefore, the NRC should, 

pursuant to 10 C.F.R. § 2.1329(b), upon need to resolve such special issues not properly within a 

simple license transfer, conduct a 10 CFR Subpart G proceeding.
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CONCLUSION 

For the reasons set forth above, CAN requests a full, substantive hearing on 

the license transfer request at issue, and the granting of the Petition to Intervene in such a 

hearing, and that its motions in this matter be granted.  ZD3F) St - - ,tA 
DATED this,121day of y, 2000.  6'7At 5 7)
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Exhibit I 

Declaration of Jean Chambers, 
Representative Member of Citizens Awareness 

Network, Inc..



July 31, 2000

The Secretary of the Commission 
U.S. Nuclear Regulatory Commission 
Washington, DC 20555-0001 
ATTN- Rulemakings and Adjudications Staff 

Docket No. 50-333 - In the Matter of Power Authority of the State of New York, 
Entergy Nuclear FitzPattick, LLC, and Entergy Nuclear 
Operations, Inc. (James A. FitzPatrick Nuclear Power Plant) 

Dear Sir/Madam: 

Enclosed for filing is my declaration in support of the Citizens Awareness 
Network, Inc.'s, Request for Hearing and ,Petition for Leave to Intervene in the 
Consideration of Approval of Transfer of James A. FitzPatrick Nuclear Power Plant 
operating license to Entergy Nuclear FitzPatrick, LLC and Entergy Nuclear Operations, 
Inc., and supporting exhibits.  

Sincerely, 

Citizens Awareness Network, Inc.

cc: attached service list



Before the 
UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

In the matter of 
Docket No. 50-333 
New York Power Authority 
Application for transfer of Part 50 license 
for James A. FitzPatrick Nuclear Power Plant 
to Entergy Nuclear FitzPatrick, LLC, 
and Entergy Nuclear Operations, Inc.  

DECLARATION OF JEAN CHAMBERS IN SUPPORT OF CAN'S STANDING 

I, Jean Chambers, state the following as true: 

1. My name is Jean Chambers.  

2. 1 reside at 149 E. 7T" St., Oswego, NY 13126.  

3. 1 have lived in Oswego for five years.  

4. The place where I live is approximately 6-1/2 miles from the James A. FitzPatrick 
Nuclear Power Station in Lycoming, New York.  

5. 1 am also a citizen of Oswego County which purchases some of its power from James 
A. FitzPatrick and a New York State resident, which NYPA is supposed to serve by 
benefiting the economy of New York state.  

6. 1 have concerns for my health and safety because I live so close to James A.  
FitzPatrick Nuclear Power Plant.  

7. 1 am a member of the Citizens Awareness Network, Inc. {CAN), and have authorized 
CAN to represent me in this matter.  

8. 1 am aware of the issues that CAN is raising in this proceeding and agree with the 
concerns that CAN has, as I share those concerns.  

9. 1 am concerned that whoever owns FitzPatrick has the experience and financial ability 
to completely clean up the site for release to the public when the useful life of the plant 
has ended. In this way, the license transfer matter has a direct bearing on the possibility 
of my being able to safely enjoy the natural environment in this area. I think that the 
NRC should conduct a full environmental assessment of the FitzPatrick facility to 
determine the extent of contamination there so that it can be sure that any new owner has



the financial means necessary to clean up the site. Also, given the history of lack of 
oversight in many other reactors in the New York area, I would like to see the NRC 
conduct an independent evaluation of the James A. FitzPatrick Nuclear Power Plant so 
that people living nearby, like me, would be certain that all of the problems with the 
reactor are known and documented before a new owner takes over.  

10. I am also aware that Entergy is not assuming liability for off-site contamination 
caused by FitzPatrick during the time when New York Power Authority has owned and 
operated it. I am aware that James A. FitzPatrick and other reactors routinely release 
radioactive materials into the air and water, and that the spread of radiation does not stop 
at the edge of the FitzPatrick site. Someone has to be responsible for ensuring that these 
pollutants do not continue to affect the health and safety of me and other people living 
near FitzPatrick after it closes down, and I am concerned that the license transfer 
application by Entergy doesn't guarantee that. I am also aware that NYPA routinely 
shipped radioactive sludge from the James A. FitzPatrick Nuclear Power Plant to a 
municipal sewage facility in the Town of Minetto, Oswego County, which could affect 
the health of people living in the area. Since this was so common at FitzPatrick, there 
needs to be an Environmental Impact Study before the license can be transferred to 
Entergy. But more importantly, there has to be a guarantee that, whoever owns 
FitzPatrick, the pollution released off-site from FitzPatrick is eventually cleaned up.  

11. I am also concerned about the problems which may arise if the license to operate 
FitzPatrick is transferred to a company lacking the resources and experience to operate 
many aging reactors at the same time. In particular, I am concerned about license transfer 
to a company such as Entergy which does not have experience dealing with an aging 
nuclear reactor like James A. FitzPatrick. In addition, I am concerned about what I have 
heard concerning the overtime practices and job-cutting which the would-be owner, 
Entergy, has engaged in with their transmission and delivery services and at other nuclear 
plants they operate or have purchased, such as the Pilgrim plant in Massachusetts. I think 
the NRC should fully investigate these charges before any license transfer is permitted so 
that persons like myself living near FitzPatrick will know that they will not be 
endangered by work practices that cut corners on safety for profit. Already, there is 
evidence that these conditions have compromised safety at Consolidated Edison's Indian 
Point 2 reactor, resulting in an emergency on August 31, 1999, and an accident on 
February 15,2000. For this reason, I would like some assurance, which the NRC could 
provide by making this a condition for license transfer, that persons at FitzPatrick with 
experience will not lose their jobs, and that the new owner will not be allowed to fire a lot 
of experienced people and replace them with contract labor.  

12. Many of my friends and I are concerned about the health and safety implications of 
FitzPatrick's planned dry-cask storage site. Not only are we worried about the well
known problems with making safe dry casks for storage, but we are also worried about 
the siting of the casks so near to populated areas and the coast of Lake Ontario, which 
opens up possibilities of harm to people if one or more casks were to tip over in a 
earthquake or be targeted by terrorists, or suffer any other damage. I think a full 
environmental impact study is needed to ensure the health and safety of the people,



especially since any radioactive emissions from the dry casks would be in addition to 
those already occurring from planned and unplanned shutdowns and startups. The NRC 
has a responsibility to the public to keep us informed about any new levels of potential 
hazard from these plants, especially since FitzPatrick is only one of three aging plants 
with nearly full storage facilities at Nine Mile Point.  

13. Finally, I am also concerned about the way in which Entergy's intention to buy up 
many nuclear reactors could affect my health and safety. Unless the NRC looks into the 
potential affects of such a plan upon energy dependence in this area, we could end up 
stuck for years with a company that controls most of the electricity available to us. This 
could mean high prices, unsafe conditions at Indian Point in order to keep up profits to 
support other Entergy operations, and other practices that would cut costs on site--all of 
which is dangerous to persons living near FitzPatrick as I do. In my mind, the NRC is 
supposed to look at the national security and health and safety implications of any actions 
which could reasonably affect the ability of its licensees to safely operate their nuclear 
plants.  

14. For the reasons I stated above, I believe the license transfer in this case should be 
open to dealing with the health and safety issues CAN is raising. I hope that the NRC 
will permit these issues to be discussed so that I and persons like me living near 
FitzPatrick may be assured any new owner will operate it as safely as possible.  

I declare under penalty of perjury that the foregoing is true and correct.  

DATED: Oswego, New York the 31st day of July, 2000.  

Jean Chambers 
149 E. 7T St.  
Oswego, NY 13126 
315-342-6169 

STATE OF NEW YORK 
COUNTY OFOWA.GO.  

On this 31st day of July, 2000, the above signed Jean Chambers appeared 
before me and affirmed that the above Declaration is true and correct and 
that she signed it as her free act and deed.  

CERRDA US 
B mot Pub1ic, State of New Y" Before me: NOio. Co. NM. 01RU6031513 

My Commission Expires Oct. 4. 20 O...f 

/Notary Public My Commission Expires WI/V/o/



CERTIFICATE OF SERVICE

I, Jean Chambers, on behalf of the Citizens Awareness Network, Inc., hereby certify that 

copies of my declaration in support of the Citizens Awareness Network's Request for Hearing 

and Petition to Intervene were served upon the persons listed below by e-mail and with a 

conforming copy deposited in the U.S. mail, first class, postage prepaid, this 31st day of July, 

2000.

Secretary of the Commission 
U.S. Nuclear Regulatory Commission 
Attn: Rulemakings and Adjudications 
Staff 
Washington, D.C. 20555-0001 
secvynrc. gov 

Office of the General Counsel 
U.S. Nuclear Regulatory Commission 
Washington, D.C. 20555-0001 
ogclt(@nrc.gov 

Mr. Gerald Goldstein 
Asst General Counsel 
New York Power Authority 
1633 Broadway 
New York, NY 10019-6756 
goldstein.g@nypa.gov

Mr. Richard Koda 
Koda Consulting 
409 Main Street 
Ridgefield, Connecticut 06877-4511 
rjkoda@javanet com 

Mr. Paul V. Nolan, Esq.  
5515 N. 17 St.  
Arlington, VA 22205-2207 
pvnpvn(aolcom 

Mr. Stewart M. Glass, Esq.  
148 Martine Avenue, 6h Floor 
White Plains, NY 10601 
smg4a•exchange.co.westchester.ny.us

Mr. Douglas Levanway 
Wise, Carter, Child and Caraway 
P.O. Box 651 
Jackson, MS 39205 
del@wisecarter.com



Exhibit 2 

Declaration of Marilyn Elie, 
Representative Member of Citizens Awareness 

Network, Inc.



Exhibit 3 

Declaration of David Lochbaum, Union of 
Concerned Scientists
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DECLARATION OF DAV.ID A. LOCHBAUM. NUCLEAR SAFETY ENGINEER.  
UNION OF CONCERNED.SCIENTISTS, CONCERNING TECHNICAL ISSUES 

AND AFETY MATTERS INVOLVED IN THE MTRNSFER OF THE 
FITZPATRICK AND INDIAN POINT 3 OPERATING LICENSESTO ENTERGY 

1, David A. Lochbaum, make the following declaration: 

I. My name is David A. Lochbaurn. I reside in the state of Maryland.  

2. 1 am employed by the Union of Concerned Scientists as their nuclear safety engineer.  
I have been so employed since October 1996. The Union of Concerned Scientists, 
with offices located at 1707 H Street NW Suite 600, Washington, DC 20006-3919, is 
an independent nonprofit organization dedicated to advancing responsible public 
policies in areas where technology plays a critical role.  

3. 1 have the following responsibilities at UCS: a) direct and coordinate nuclear safety 
program; b) monitor developments in nuclear industry to assess and respond to 
impact; c) serve as technical authority and spokesperson on nuclear issues; and d) 
initiate legal action to correct safety problems.  

4. 1 have worked in the field of nuclear engineering since June 1979. 1 am a graduate of 
the University of Tennessee with a bachelor of science in nuclear engineering.  

5. After receiving my nuclear engineering degree, I went to work for the Georgia Power 
Company as a junior engineer at their Edwin I. Hatch Nuclear Power Plant. I held 
various positions in the commercial nuclear power industry over the next 17 years 
prior to joining UCS. This experience is detailed in the resume atlacbed hereto as 
Exhibit A.  

6. 1 am the author of Nuclear Waste Disposal Crisis (Pennwell Books, Tulsa, January 
1996) on the technical problems with spent fuel storage at reactor sites and numerous 
reports for UCS on nuclear safety issues.  

7. At the request of Central New York Citizens Awareness Network, Inc., I have 
monitored the proposed transfer of the operating licenses for the James A. FitzPatrick 
and Indian Point 3 nuclear power plants. I have also examined and am familiar with, 
for the purposes of preparing this declaration, the applicable federal regulations 
contained in Title 10 of the Code of Federal Regulations. I have relied upon these 
documents in formulating my opinions as expressed in this declaration.  

a. Having examined the relevant documents as mentioned above, it is my professional 
opinion that the proposed license transfer raises significant safety concerns for 
persons working at these nuclear plants and/or living within close proximity to the

+1202332WM UCS DC:
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facilities. It is also my professional opinion that these significant safety concerns have 
not been adequately considered.  

9. It is my professional opinion that the following significant safety issues would be 
created by the operating license transfer for persons living in close proximity to the 
nuclear power plants and/or persons working there: 

(a) The license transfers may increase the likelihood that workers at FitzPatrick and 
Indian Point 3 experience human perfbrmance degradation caused by fatigue. UCS 
issued a report on overtime and staffing issues last year (Exhibit B). Any new owner 
of these nuclear plants may be tempted to help recover the purchase costs by reducing 
the staffing levels for the plants. The remaining staff members may be forced to work 
longer hours, thus increasing the potential for fatigue and fatigue-induced errors.  
Increased likelihood of worker errors directly corresponds to increased risk as 
documented in UCS's report. The Nuclear Regulatory Commission (NRC) presently 
lacks regulations that protect the public from safety mistakes made by fatigued 
workers. There are no enforceable working hour limits. Thus, because these license 
transfers may reduce staffing levels and increase worker fatigue, they represent a 
potential nuclear safety threat.  

(b) The license transfers may increase the potential for people not being compensated for 
illnesses or property damage caused by radiation released from the nuclear power 
plant sites. During the period of the operating license, the public is guaranteed under 
the Price-Anderson Act of 1957 and its amendments for such compensation. The 
Price-Anderson liability coverage ends when the operating license is terminated even 
though radioactive material could remain at the site in ham&l) amounts. The change 
in ownership may make it more difficult for any person suffering loss caused by the 
release of radioactivity from the sites after licetse termination to receive 
compensation.  

(c) The license transfers may increase the likelihood that the nuclear plant sites are 
improperly decommissioned. Surveys of soil on the plant sites will be conducted 
primarily in locations where records show spills and run-offs have occurred. in past 
plant decommissionings, these sample locations were supplemented by the 
recollections of plant workers. The license transfers may inhibit the identification of 
these survey locations, and thus reduce the likelihood that contaminated spots will be 
remediated, if all records are not transferred to the new owner and if the "corporate 
memory" is not retained.  

(d) The license transfers may decrease safety levels at the nuclear plants. In the past, 
safety problems identified by plant workers were corrected with the repair costs 
passed along to the customers via rate actions. In a deregulated electricity 
marketplace, any such repair costs are factored into the prices for electricity from the 
nuclear plants. If the repair costs make the nuclear plants' electricity uncompetitive,

+1203209 t:S IDC
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the plants will eventually close. Plant managers and workers understand this 

relationship and may feel restrained in identifying and correcting safety problems. A 
UCS report released last October (Exhibit C) documented more than a dozen nuclear 

power plants that had to be closed for longer than a year for safety repairs. In the 
deregulated electricity marketplace, such long outages will probably trigger 
permanent plant closure. Thus, there is incredible pressure to minimize the extent of 
safety problems found at any nuclear power plant. It is true that this pressure exists 

for the existing owner and any new owner of the FitzPatrick and Indian Point 3 
plants, but the sale essentially places a tangible cap on the value of the plants. By 
analogy, consider someone who purchases a used car for $800. Shortly after acquiring 
this car, the new owner takes it to a repair shop due to loud, clanking noises coming 
from under the hood. The new owner will be tempted to live with a transmission 
problem rather than spend $1,400 for the parts and labor necessary to fix it. The new 
owner accepts increased risk of trouble on the road. Likewise, the new owner of a 
nuclear plant will be tempted not to spend much money on correcting safety 
problems.  

10. It is my professional opinion that the safety concerns addressed in paragraph 9 could 

be created by the transfer of the operating licenses for FitzPatrick and Indian Point 3.  
I am also of the professional opinion, and do so state here, that the risk to persons 
working at the plant and/or living in close proximity to the plants could be increased 

by the proposed license transfer, and the risks and potential are real, not highly 
speculative, and should be taken very seriously.  

I declare under penalty of peijury that the foregoing is true and correct.  

Executed July 31, 2000 

David kLocau 
Union of Concerned Scientists 
1707 H Street NW, Suite 600 
Washington, DC 20006-3919 
(202) 223-6133 
d•locuhbnagtuestsa.er
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Exhibit 3A 

Resume of Mr. Lochbaum



Exhibit 3B 

Union of Concerned Scientists Report on Worker 
Fatigue



Exhibit C 

Union of Concerned Scientists



Exhibit 4 

Letter from Mr. Richard Benas, New York State 
Department of Environmental Conservation, to Dr.  

John Young, Consolidated Edison Company of 
New York



New York State Department of Environmental Conservation 
Division of Environmental Permits, Room 538 
50 Wolf Road, AMbany, New York 12233-1750 
Phone: (518) 457-2224 * FAX: (518) 457-7759 
Website: www.dec.state.ny.us ICw P COM 

June 27. 2000 

Dr. John Young 
Consolidated Edison Company of New York, Inc.  
4 Irving Place 
New York, N.Y. 10003 

Dear Dr. Young: 

Attached art the comments of the New York State Department of Environmental Conservation 
(DEC) regarding the Hudson River Settlement Agreement State Pollutant Discharge Elimination 
(SPDES) Modification Draft Environmental Impact Statement, submitted to DEC on December 
15, 1999.  

Please provide written responses to DEC's comments as well as the attached written public 
comments by July 27, 2000. It will be appropriate to also respond at the same time to the public 
comments of the legislative hearings of June 8, 2000. Copies of the hearing transcripts may be 
obtained from Dalco Reporting at (914) 325-8778. You may prepare a single response for 
similar public comments; however, please list for each of these responses the names of all those 
who made the comment.  

If you have any questions please contact me at (518) 457-5941.  

Sincerely, 

Richard Benas 
Environmental Analyst 2 
Division Of Environmental Permits

CC: HRSA Participants 
HRSA Review Team

•ENRhs 
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Comments of the New York State Department of Environmental Conservation on the Hudson 
River Settlement Agreement State Pollutant Discharge Elimination Permit (SPDES) 

Modification Draft Environmental Impact Statement tDEIS) 

1. Please provide the list of references reviewed for all aspects of Chapter V Environmental 
Setting of the DEIS.  

2. Please provide support or appropriate citations for the statement on Pg V. 1, 3rd paragraph, 
I st sentence where it states "Few water bodies have been the subject of sampling and evaluation 
over a multiyear period.  

3. Please explain the term "Division 05 for New York Climatological data" as state•d on Pg V-6, 
Paragraph C, Long Term Variations. Please provide a citation for this data and term.  

4. Please provide additional detail or a valid citation for the terms G4 or (5 in the Nature 
Conservancy's , ranking system as used on Pg V-7, Vegetation, 1st partial paragraph.  

5. Please provide citations or data that support the conclusion found on the last sentence of Pg 
V-7, under the Vegetation Section where it states " ...conversion of forests to agricultural or 
urban uses can cause changes to the soil structure that will prevent development of the original 
community type for an extremely long time." Further, the paragraph does not mention industrial 
impacts on vegetation. Please describe the industrial impacts on the river basins vegetation and 
soil structure.  

6. There is a typographical error on Pg V-7, Pg V.7, Section b, wetland and Aquatic Vegetation, 
on the 3rd line "fins" should be ferns.  

7. Please explain the relevance of the 2nd paragraph on Pg V-9, regarding shipping channel 
dredging, to wetlands vegetation.  

8. Please add appropriate text (similar in scope to the section labeled 'Wildlife' on Pg V-9 on 
aquatic resources (fish, crustaceans and invertebrates) of the Hudson River Estuary.  

9. Please define the term "YBP" used in the first line of the 2nd full paragraph on Pg V-I I.  

10. The 2nd paragraph on Pg V-15 describes the increase in boating activities associated with 
the Hudson Valley, then raises concerns relative to crowding and aquatic safety, and finally 
concludes that recreational fishing is a popular activity in the lower Hudson Valley. Please 
provide additional details relative to Hudson River boating and fishing access; elaborate on the 
concerns expressed relative to crowding and aquatic safety; and finally, provide a detailed 
description of the estuary's recreational fishery, past and present 

I I. Table V-6 on Pg V-25 is missing values for the Drainage area relative to Sparkill Creek, 
Moodna Creek, and Fishkill Creek. Please provide the missing information in order to complete 
the Table.  
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12. Please provide the citations which support the discussion of tidal flows or present the 
methods and materials utilized to measure tidal flow in the second full paragraph on Pg V-27.  

13. The 3rd full paragraph on Pg V.28 seems to be incomplete, because there is no reference to 
data, figures or tables. Please clarify this paragraph. It appears that the paragraph should 
describe average annual temperature variations; if this is correct. please provide appropriate data.  
and then discuss in detail the strengths and weaknesses of the data.  

14. Please present citations and data which demonstrate and support how salinity "may 
indirectly affect the distribution and well-being of biota ..." as stated under Salinity in the 3rd 
paragraph on Pg V-33.  

15. Please explain in detail what concerns have been raised regarding the Chelsea Pumping 
Station along with citations for supporting those concerns as indicated in the first full sentence 
on Pg V-34.  

16. There is only one citation for the whole introductory section under Toxics on pg V.40. Are 
the observations presented in the introductory paragraphs original work or are they a 
compendium of thoughts from a literature review? Please describe in detail the source or 
sources of information of this section of the DEIS. Further, without benefit of knowledge of the 
source of your information, the term trace contaminants requires a definition.  

17. The discussion of PCB's under Organic Contaminants on Pg V44 - V-50 contains errors 
and illogically compares data from various years. The section goes beyond describing the 
history of the issue, and seems to present an editorial view of PCB contamination relative to 
current and future management decisions of Hudson River fishes especially striped bass. Please 
rewrite this section relative to PCB contamination found in the Hudson River sediment and fish 
tissue samples and delete any discussion of fishery management actions. Such management 
discussions are inappropriate for the environmental settings section. In describing the history of 
the issue describe in detail, include the use of PCB's by tee electric generating industry. Please 
also provide a description of possible sources of contamination of the estuary.  

18. The first paragraph on Pg V-5I under Health Advisories is not accurate. Please review 
current NY DOH health advisories and edit the paragraph accordingly.  

19. The second paragraph on Pg V-53 under Dissolved Oxygen describes the process of oxygen 
production and use. The last, concluding sentence seems disconnected to the rest of the 
paragraph. Please review the intent of the paragraph and its concluding sentence. Then provide 
further descriptive material to the paragraph and concluding sentence so that the Intent and 
meaning of the last sentence is clarified.  

20. Please provide an analysis, including the methods and materials to be employed, of the 
individual population changes relative to impacts within the whole drainage basin as indicated 
on Pg V-56 in the 1st full paragraph under D. Biological Resources of the Estuary, 1. Hudson 
River Estuary Aquatic Ecosystem.  

2 1. Please provide the citation or citations which support the conclusion on Pg V-56 under 
Hudson River Estuary Aquatic Ecosystem that the 24 year time period is "long enough for the 
effects of interactions among species (competition and predation) and perturbations generated by 
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other factors in the ecosystem to spread throughout the food webs in the ecosystem." Under the 
3rd (last) sentence, the citation "Pimm", 1991 is not listed in the references Pg V-56. Please add 
this citation. Finally, please describe in detail the analysis employed to conduct this evaluation.  

22. Please explain why the perturbations selected were chosen and other perturbations such as 
construction projects, power production, mining, deforestation, development, commercial 
shipping, maintenance dredging, among others where not considered in the I st sentence of the 
1st paragraph on Pg V-S7 under Perturbations to the Hudson Ecosystem.  

23. Please describe in detail how the construction and upgrading of the NNYC treatment plants 
affected habitat availability as indicated in the 2nd paragraph on Pg V-57 under Habitat 
Availability. Was this a positive or negative impact? The second paragraph as written is a 
statement about treatment plants but does not tie into habitat.  

24. Please clarify the section on Pg V-57 Habitat Availability which seems to conclude that the 
only two significant habitat events in the whole ecosystem affecting habitat availability are the 
discontinuation of the water chestnut control program and the upgrading of the NYC waste 
treatment plants. In clarifying this section please discuss all other impacts which may have 
positively or negatively affected habitat availability within the ecosystem and answer the 
question-how has development within the watershed affected the aquatic habitat? 

25. The I st paragraph under Competition on Pg V-58 does a good job of presenting citations for 
all statements accept the following: "'in the Hudson River estuary, the foodweb directly links 
juvenile fish populations to the discharge of raw sewage." Please provide the documentation 
which supports this statement and then present a detailed discussion why we are not seeing a 
decline in juvenile fish production with improving water treatment facilities.  

26. Please describe in detail how the construction and upgrading of the NYC treatment plants 
affected habitat availability on Pg V-58 under Competition. Please present a detailed discussion 
of the rationale that waste water improvements and zebra mussels were the only two topics 
necessary for a discussion relative to competition. Please examine and report on all aspects of 
interspecific competition that could affect this process relative to Hudson River aquatic species.  
Please examine the 24 years of data collected and present a detailed discussion of what 
interspecific interactions have occurred.  

'27. Please describe in detail the rationale for the conclusion that only the adult striped bass 
population increase had an affect on predation. Please present all empirical data that supports 
your assertion (food habits studies) on Pg V-59 under Predation Section.  

28. Please present the proper citation and recognition for the data reported relative to the Spring 
Striped Bass by-catch index from the American shad gill net fishery on Pg V-59 under Predation.  

29. With respect to the statement attributed to Pinum,1991on page V-59: "A change of this 
magnitude at the top of the foodweb should affect other fish populations within the Hudson 
River ecosystem." Did Pimm (1991) conduct an evaluation of the Hudson River estuary striped 
bass population in relation to predation or is this hypothetical statement? A citation for Pimm is 
not listed in the references section. Please provide the proper citation. Further, striped bass have 
been implicated as a chief predator in a number of areas, however, they are not the only predator 
population that has demonstrated a population increase during the period. The Double Crested 
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Cormorant population has demonstrated a large increase during the same period. Please 
examine the Cormorant population shifts in detail and describe how such shifts might affect 
other populations. Please also describe, in detail, the role of all predators within the Hudson 
River ecosystem and their potential interactions with striped bass and double crested cormorants 
and the affects on predation.  

30. Please present the data that supports the line of demarcation between the brackish and 
freshwater portions of the uiver that occurs between RM 55 and 56. Section b. under Major 

* Habitats on Pg V.60 presents this clear line of demarcation. The DEIS states that there arc at 
least two major areas of the main stem of the Hudson, however, there are also seasonal 
variations relative to their occurrence. This paragraph recognizes daily and seasonal differences 
in reproduction and feeding behavior for individual species, but does not appear to recognize that 
the two major habitats described vary both daily and seasonally. Please present detailed 
information relative to the seasonal variations in magnitude of the two major habitats.  

31. Please present citations which support the discussion on Pg V.60 paragraph (c) under Major 

Trophic Groups.  

32. "Are must" should read "are most"in the last paragraph on Pg V-60.  

33. Please present citations which support the discussion and the last senlence under the 
phytoplankton section on Pg V-61.  

34. It states in the Ist paragraph under the phytoplankton section on Pg V.61, Rooted Aquatic 
Vegetation, that "owing to the high turbidity levels in the Hudson, rooted aquatic plants are 
found primarily in marginal nearshore areas and extending offshore less than 100 yards." Tis 
statement contradicts the discussion of wastewater treatment and zebra mussels. Please provide 
a detailed discussion that describes which predominates and what the trends might be in the 
future. Please present supporting citations or data. Please define "marginal nearshore areas." 
Finally, please clarify if rooted aquatic vegetation is a trophic group or a habitat. Please present 
the rationale for including this section as a trophic group.  

35. Please describe in detail why a transition zone was chosen for zooplankton' and not for the 
major habitats as discussed in the first full paragraph on Pg V.62 under Zooplankton. The 
description of the break in habitat for zooplankton differs from the break in Major Habitats 
described on pg V-60. The first description defines a clear break ax RM S5-56, where as this 
section for zooplankton describes a transition zone (RM 40-68). Please support the choice with 
appropriate data or citations.  

36. Please explore the possibility that water withdrawals for cooling might be a contributing 
factor for the observed decline in zooplankton as discussed in the last paragraph on Pg V.62.  
Please describe in detail any efforts to determine entrainment effects on zooplankton and the 
resultant survival for the Roseton, Bowline and Indian Point facilities. Further, please describe 
in detail what portion of the Hudson River total daily flow is used as once through cooling water 
as a component of the evaluation of entrainment on zooplankton.  

37. Please present a citation or citations which supportthe statement that this group of 
organisms connects non-living matter to higher trophic levels as discussed in the first paragraph 
on Pg V-62 under the Section on Macroinvertibrates and Shellfish.  
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38. Please revise the section on Fish on page V-64 and V-65 to more accurately describe the 
species present in the estuary, along with a more detailed description of fish captured during 24 
years of survey efforts.  

39. Please describe in detail with appropriate data and citations the significance of the statement 
contained in the last sentence in the last paragraph on Pg V.64. Also in this section please 
reference the appropriate section of the DEIS % hich discusses Torncod.  

40. Please revise the discussion of striped bass in relation to the foodweb. Please present the 
food habitats data or citation that supports the contention that striped bass prey on juvenile 
Atlantic sturgeon as discussed in the I st paragraph on Pg V-65. Please present a detailed 
discussion of the striped bass food habits by season and size for the Hudson River estuary and 
compare these data with information from other spawning estuaries. The revised paragraph 
should more accurately portray the foodweb associations relative to all life stages of striped bass 
found in the estuary.  

41. Please present the citations or data which support the observations in the second paragraph 
on Pg V-65.  

42. Please support your observations in the 3rd paragraph on Pg V-65 with data or citations.  
Please reconcile that gizzard shad and spottail shiners are captured down to the Region 3 area 
and shortnose sturgeon have been captured in New York Harbor.  

43. Please change the 3rd paragraph on Pg V-65 to reflect that river herring and American shad 
are more properly classified as anadromous migrants.  

44. Please provide a discussion of blue crabs in the setting section of the DEIS.  

43. The 1st paragraph on Pg V-65under Other Vertebrate Wildlife concludes that "While this 
group has not been well studied as a whole, there does not appear to be any members that 
depend, exclusively, upon the Hudson River estuary for aquatic resources." While the word 
exclusively controls the meaning of the statement, the section fails to consider avian wildlife 
which utilize the estuary at various times of the year, such as American eagles, ospreys and 
cormorants. These three species, in particular, prey on aquatic species. Please review the 
available literature relative to avian life in the estuary and revise this section to more accurately 
reflect its importance to them and describe any interactions in relation to tropic levels and 
predator prey relationships. Further, please describe in detail how the amphibians and mammals 
interact with the Hudson River trophic levels.  

46. Please review and correct the statement on the I st line on Pg V-66 under Life History and 
Abundance of Selected Species with the proper word or words. Should "assessed" be 
assessment? 

47. Please provide the date for the citation in the last sentence of the 3rd full paragraph on PgV
68.  

48. Please describe what is meant by near shore waters as indicated in theist full paragraph on 
Pg V-70. Please also support this description with appropriate data or citations.  
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49. Please present the data or citations which support the statement "tbat older stped bass tend 
to travel further north..." as stated in the Ist full paragraph on Pg V-70 under Striped Bass. With 
the large number ofstriped bass tagged during the winter striped bass mark-recapture program 
(SBMR) there must be information to support this observation. Please present a detailed 
description of the movements and migrations of striped bass based upon the SBMR program 
along % ith appropriate literature citations.  

SO. Please present the data or citations that supports the observation that ages 4 and older native 
adults move to spa%%ning.grounds as stated in the I st full paragraph on Pg V-70 under Striped 
Bass. While it is true for males which mature at age 2, it is not true for females. Only a small 
fraction of the females are mature at age 4.  

5,. Please explain in detail, or make appropriate correction to the evaluation of YSL movements 
as indicated in the concluding sentence of the 3rd full paragraph on Pg V.70, where it states 
"The difference in distribution may mean that YSL migrate upriver using tidal currents, ... ". This 
conclusion is not supported by figure V-33 which demonstrates a downstream distribution of 
YSL in relation to egg distribution.  

52. Please review the observations relative to PYSL and juvenile distribution as indicated in the 
Ist full paragraph and 1st sentence on Pg V-71. It appears that PYSL are distributed from.  
Yonkers to Saugerties, where as juveniles they arc distributed from Yonkers to Albany. This 
observation is not reflected in the text. Please reevaluate your data and provide the eorrected 
observations and analyses.  

53. Please present a summary of the Hudson River striped bass tagging data which supports the 
general movements and migrations discussed as indicated in the last paragraph on Pg V-71.  

54. The last paragraph on Pg V-73, regarding winter tagging of striped bass, states (assumes) 
that aU 14+ Hudson River striped bass move into the winter trawl survey area. Please provide the 
data that supports this observation (assumption). Further, since a large number of age 1+ striped 
bass have been tagged since 1984, please present the distribution of age 2+ tag returns for the 
period applicable to the DEIS. Please discuss in detail how this affects the results of your 
population estimates.  

$5. Please present further discussion relative to any trends in production or other observations 
regarding striped bass production as measured from the juvenile life stage as indicated on Pg V
74 under the Young of Year (YOY) abundance paragraph. This paragraph does not seem to 
present a thorough discussion of the YOY indices. Is this the most appropriate life stage to use? 

56. Please offer some observations as to why the correlations between YOY and age 1+ failed 
after 1990 as indicated on PS V-74. Please support such observations with appropriate data 
analysis or citations.  

Te following comments pertain to the Economic Valuation Section of the DEIS Agpendix 
entitled "The icine of Striad Bass Wholesale and Retail Mark-ups. Fall. 1997". Jon Conrad 
and Andrew M. Conrad. Aril 1999, 

57. General Comment: The results of the Economic Valuation presented in the Appendix reflect 
only one segment of a fishing year when abundance is high and prices are low, therefore biasing 

9l'999LI'O6 EE::g (03a/Ge/LO



the results low. There are several items chosen which further bias the survey to lower the mean 
prices.  

This chapter of the Appendix discusses the commercial valuation for striped bass; there is no 
corresponding chapter which describes the recreational valuation for striped bass. Therefore, 
there is no foundation set for future calculations that attempt to assess the recreational value of 
striped bass.  

58. The Appendix VI-5-A states on Pg 1: "This report presents the exvessel. wholesale, and 
retail prices for striped bass as observed from September through early December 1997." This 
short period of time represents less than 1,:3 of the fishing season and is the period of lowest 
exvessel pricing and the highest potential availability of striped bass. New York's commercial 
striped bass season currently begins July 1 and runs through December 15 of each year. Highest 
exvessel prices are observed early in the season, up to $4.00 per pound when sold to local 
markets, and generally decreases during the season.  

The Fulton Fish Market Wholesale Prices for striped bass for the period of July to December for 
New York caught striped bass are presented below: 

July August September October November December 
S3.50 $3.08 $3.04 $2.60 $2.28 $2.50 

The New York Wholesale Prices from the "Green Sheet" started high in July and declined 
through the period with a slight increase in early December. Note: the Fulton Fish Market prices 
paid to the fisherman are generally lower than that paid by local market places on Long Island.  
Based upon personal communication with fisherman these prices more accurately resemble the 
exvessel prices paid to local commercial fisherman than the wholesale price. A detailed survey 
of local commercial fisherman is required in order to verify this observation.  

The DEIS is deficient because the survey period does not reflect the fishing year and therefore is 
incomplete; and the survey period presents a low bias in the pricing and should not be used for 
comparative purposes.  

59. The last sentence of the 4th paragraph on Pg I concludes by stating "...section five 
summarizes our major conclusions and notes some limitations of the present study". A review 
of Section Five finds that no limitations are listed. Please provide a detailed discussion on the 
limitations of this study along with a detailed discussion of their affect on the analysis.  

60. The comment in the Ist paragraph on Pg I under Section 1i Methods, relates to the survey 
methodology, sample size and timing of the survey.  

The survey questionnaires were mailed on October 27, 1997 to 140 seafood harvesters, 
processors, wholesalers, retailers, and restaurants that were drawn from a list of seafood 
purveyors in New England and the Mid-Atlantic states. The survey instrument targeted 
establishments and fishermen after the prime season, when only about six weeks remained in a 
24 week season, thus supporting the bias suggested in comment number 1. There is no summary 
of the distribution of the businesses surveyed, by state. The only summary of results suggests 
that the response rate was very poor. Of 140 surveys sent out, 53 (37.8%) were returned as 
undeliverable; thus making the effective sample size 87. Of the 87 surveys that were received 
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only 33 (37.9%) were returned. In addition, there were 5 telephone interviews, and one E-mail 
response for a total of 39 responses. From this they obtained 8 exvessel prices, 23 wholesale 
prices, and 10 retail prices for a total of 41. The discrepancy of 41 responses from 39 surveys 
must be reconciled; and, more importantly there is no discussion nor recognition of the 
magnitude of the commercial fishery., the wholesale marketing of striped bass or the retail 
marketing of striped bass. In New York alone there are approximately 560 commercial license 
holders, 350 licensed dealers and hundreds of places that sell striped bass retail. This survey 
does not represent an accurate picture of the commercial pricing for striped bass as it stood 
during the 1997 fishing season.  

70. The Ist full paragraph on Pg 2 states that supplemental data was obtained from the National 
Marine Fisheries Service (NMFS). However, no data is supplied and no temporal information 
presented other than to say that 56 wholesale price quotes were contained in the data. Please 
provide this missing data and compare it to the rest of the survey results.  

7L. The 1st paragraph under A. Prices on Pg 2 correctly states that exvessel prices fall within the 
range of Fall pricing but fail to factor in early season prices of up to $3.75, thus biasing their 
results low. There is an error in the calculation of the mean exvessel price, described in more 
detail in the Striped Bass Benefits Assessment review. The mathematical error is only observed 
when the exvessel price is presented in the next section. The authors show a range of exvessel 
prices of $2.00 to $9.00 per pound however, the mean is only S1.79. This is not possible and 
should be corrected.  

72. Concerning paragraphs 2 and 3 of the Results on Pg 2, please explain why a "suspiciously" 
high wholesale value was dropped, thus lowering the mean value, but a "suspiciously" low retail 
value was retained thus lowering the mean value. These two actions further bias the results by 
lowering potential pricing factors. Not only is the survey sample size low but the results are 
further complicated by selectively removing or retaining data points.  

73. Concerning paragraph 4 of Pg 2, which discusses Fulton Fish Market Wholesale Prices, it 
could not be verified that the results of this information, other than the ranges, were similar 
($1.65 to $3.50) but not the same as presented in the DEIS ($1.50 to S3.75). DEC's calculations 
from the New York data for 1997 showed a mean wholesale price of $2.70 and a standard 
deviation similar to that presented. Please verify the results of the survey presented and provide 
all data and documentation that supports the text of this report.  

74. The data reflected in the Unnumbered And Untitled Summar-y Table on Pg 3 does not 
match up accurately with data presented throughout the rest of the report. The table and report 
should reflect the full season fishery rather than just a small subset of the fishery when prices are 
at their lowest Please provide a corrected assessment. Concerning the Conrad Study: I would go 
even further to say that the study is too limited to be included. NMFS data and exvessel prices 
should be used. Response rates below 500/a are highly indicative of serious flaws.  

75. The third sentence in the 1st full paragraph of Pg 4 of the Appendix states,"The current 
study was intended to provide an overall assessment, and therefore, does not provide information 
on specific regions, fisheries, and retail products." The study is deficient based upon the errors 
and omissions listed above. Also, there is no statistical analysis of the sample size against the 
estimated population in each category (exvessel, wholesale, and retail). Such an analysis is 
necessary to understand how decisions can be made from this small sample size.  
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76. Please explain, in detail, how the current study can be compared to the study by Norton, 
Smith and Strand. This comparison should examine sample sizes, methodology and results in 
detail. In addition, please explain and describe in detail the similarities or differences in 
marketing of striped bass between 1980 and 1997 in relation to the regulatory changes that have 
occurred during that time. For example, in 1980 there was an open market for striped bass, 
however, since 1997 all striped bass harvested have to be tagged and there are quota restrictions 
on the hartvest. How do management decisions affect the marketing of striped bass and therefore 
the analysis presented here? 

77. The 2nd paragraph on Pg 4 concludes that wholesale prices overlap almost completely with 
those presented by Norton, et.al. Please reconcile this conclusion given that the current study 
reflects, at best, a September to mid-December snap shot and the 1980 study reflects a full two 
year period. Please explain, in detail, how the comparison can be made. Likewise, for the Retail 
prices, the report concludes that the Retail price ranges are similar but that they vary broadly.  
The Appendix report should be modified by reporting the Retail prices for whole fish, gutted 
fish, and prepared fish and the fractions of the market they make up. Such details are critical to 
presenting an accurate picture of the Retail prices paid for striped bass and thus the average 
Retail prices to be utilized in further calculations regarding the economic valuation of Hudson 
River striped bass.  

78. Please list the citation or explain the statement in the 3rd paragraph on Pg 4: "two and one
half the knife." The paragraph appears to be discussing the wholesale to retail mark-up but the 
supporting detail is deficient so one cannot be sure of the intent. Please provide sufficient detail 
that shows how this material supports the stated conclusions.  

79. Please explain, in detail, what the differences are between the two survey methodologies and 
where the current study diverges from the 1980 study as indicated in the 4th paragraph on Pg 4.  
Present a detailed analysis of these differences, justifying the current studies methods, results, 
and conclusions.  

80. The conclusions set forth on Pg 5 are not supported by the text of the report. A statement is 
provided that the average exvessel price per pound paid for striped bass between Delaware and 
Massachusetts for 1997 was $1.80 per pound. This is for a full year whereas the average price 
per pound calculated for this study was S 1.79, which is for the Fall only. Please provide a 
detailed discussion of the two studies or present a stronger set of conclusions relative to the 
current study considering all the comments provided herein.  

_The following comments relate to Appendix VI-5-B. Striped Bass Benefits Assessments: 

8I. The Hilborn model is described in the 1st paragraph on Pg I as a model of sustainable 
harvest under a variety of power plant operating scenarios. In fact, the model uses a spawner.  
recruit relationship to describe the striped bass stock under a variety of power plant operating 
conditions and fishery management conditions. The sustainability of any harvest scenario is 
only as effective as the input parameters to the model and the management controls in place on 
either the power plants or the harvest, complicated by environmental conditions. Based upon the 
review of the proceeding section and the interpretation of the striped bass model results there are 
numerous questions regarding the economic valuation.  
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104. Please verify that a final Deriso at. al. (1999) American shad population model was 
reported in the DEIS; if not, rerun all estimates using final model outputs.  

105. As indicated in paragraph I of Pg 3 unlike the striped bass assessment which examined 
both CMR and fishing mortality (F), the American shad assessment examines only C.MR.  
Explain why fishing mortality rates were not examined in the shad assessment. Please include 
fishing mortality rates in a reassessment of the valuation. providing complete details regarding 
this assessment and the sensitivity of the model to variations in fishing mortality.  

106. As indicated in the 1st paragraph on Pg 4 the American shad assessment appears to utilize 
a different methodology than the striped bass assessment. Please describe in detail the two 
models and any differences in the two models. If the models are the same, please provide a 
detailed analysis of the impacts that fishing mortality (F) will have on the results.  

107. In the 5th paragraph on Pgl the Appendix states "...assumes steady-state environmental 
conditions, a change in the operation of Hudson River power plants that reduces fishing 
mortality will result in an increment to the harvest of American shad ..." Please describe 
whether this fishing mortality is CMR or harvest. Based upon comments in the Introduction, it 
seems that the DEIS is describing CMR, which has been translated to a fishing rate. If this is so.  
please describe in detail the methodology used in this calculation. This paragraph needs 
clarification. Please present a detailed summary of how the CMR values were translated to yield 
in weight. Please describe in detail the model employed to make these conversions along with 
appropriate citations.  

108. The 2nd paragraph on Pg I under Modeling Methods discusses the Deriso et al (1999) 
model which presents "the increment of harvest", and "the incremental weight of yield each year 
per unit of power plant CMR." Please describe in detail the sensitivity of the economic model to 
these factors. Further, please describe in detail, how fishery management affects the economic 
models.  

109. In the first sentence in the 2nd paragraph on Pg I it is assumed that aw does not change 
(charge?) any additional costs to commercial fishers and that the value of the additional yield 
will remain constant through time. Please support this assumption with appropriate citations or 
data. Then describe in detail how sensitive the model is to the assumptions. This second part of 
the assumption relative to constant value is the most critical part of the assumption and requires 
a detailed description supporting the assumption. Please explain in detail why a survey, as was 
undertaken in the striped bass assessment, was not undertaken for the American shad 
assessment.  

110. The last sentence of the 2nd paragraph of Pg3 contains the assumption that additional yield 
can be maintained indefinitely. Please provide in detail the support for this assumption. Further, 
describe the economic models sensitivity to this parameter alone and then with fishing mortality 
(F) added. The analysis must recognize that fishing mortality (F) plays a role in future 
population status not just CMR.  

Efforts are currently underway to reduce fishing mortality on American shad stocks along the 
entire east coast in order to rebuild depressed or oveftshed stocks. Please describe in detail the 
sensitivity of the economic model to the effects of management in relation to the economic 
assessment.  
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1995 183,954 247,578 248,865 
1996 137,560 173,751 184,501 
1997 37,747 136.312 149,470 
1998 254,094 219,390 232,548 
All values are in pounds.  

117. The Ist sentence on Pg 3 states -The exvessel price was the average price per pound of 
.American shad landings adjusted to 1998 dollars and was assumed to be constant." Please 
provide detailed support for the assumption that the mean exvessel price per pound of American 
shad adjusted for 1998 dollars was constant. Further, please provide evidence relative to the 
models sensitivity to the average price per pound.  

f Ig. Without benefit of model details, discussion of the appropriateness of assumptions and the 
model sensitivity to the various data values and assumptions, the statements regarding model 
outputs can't be verified. However, a simple comparison of model outputs against the NMFS 
reported values for American shad indicated that there is gain in value to commercial fishers by 
allowing more American shad to survive.  

The valuation estimated for the CMR impact on American shad, ranging from $4,014 to $14,8)1 
annually, are not useful until the final American shad model results arc available and properly 
employed in the economic model. Further, the results shouldn't be used until such time as the 
questions and points raised above are fully addressed.  

Please verify that the American shad model is the final version; rerun all estimates for economic 
value considering the whole estuary not just the New York portion and provide consideration for 
the American shad recreational fishery in this analysis.  

119. The American shad economic valuation provides no valuation for the recreational fishery 
for American shad caught in the Hudson River. This is a serious oversight and needs to be 
addressed in detail before any final values can be calculated. A detailed analysis of the 
American shad recreational fishery must be presented and then factored in the economic model.  

There are three other species, which have played a major role in the DEIS, for which no 
economic evaluation was undertaken. These are Bay Anchovy, River Herring and White Perch.  
There arc extensive sections in the DEIS that discuss impacts on these three, yet none of them 
were given benefit of an economic valuation to the Hudson River ecosystem or to potential 
users. Bay Anchovy have limited utility to commercial or recreational harvest but are an 
important link in the food web of the Hudson River. The River Herring are also an important 
link in the Hudson River foodweb and have commercial and recreational value. Finally, the 
White Perch is a major native estuarine species that has some value as a recreational fish but has 
been removed from the commercial market by pollution.  

Please provide a detailed rationale for not considering the economic value of Bay Anchovy, 

River Herring and White perch.  

The follov ing are additional -comments on the DEIS: 

120. The delta T provided in Tables IV-6, IV-9, and VI-I I indicate degrees Centigrade as the 
units. Please confirm.  
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121. The 12,000 gpm auxiliary pump identified on Page IV-9 does not appear on Figure IV-5.  
Please indicate the location of this added pump.  

122. Page IV-12, first full paragraph indicates that a debris barrier wall was attached to the top 4 
feet of the bar rack on Unit 2. Wasn't it Unit 3 that had the debris barrier added, or is there an 
additional barrier at both units? 

123. Table IV- 10, Discharge and Waste Stream Flows for Indian Point does not indicate a 
permitted discharge for the screen wash water / fish return systems. as do Roseton (Table IV-8) 
and Bowline (Table IV- 13). This discrepancy should be addressed in the new permit for Indian 
Point 

124. Table IV-l I indicates that the Discharge Type for Bowline is a shared diffuser. However, 
on Page IVA17, Paragraph b. the statement is made that "Each system terminates in an 
underwater multiport discharge diffuser." This description is consiitent with staff's 
understanding and differs from the characterization in the table of a shared system. Please 
clarify.  

125. Figure V-34 provides striped bass ysl and pysi densities; the two lines on the graph are not 
differentiated. Please correct.  

126. Page V-71, 2nd Paragraph begins with the statement, "The end of the PYSL stage, when 
striped bass larvae change from living on their stored energy reserves .... Shouldn't the life stage 
referred to here be YSL? Please clarify.  

127. A minor inconsistency on the duration of striped bass PYSL stage exists on Page 70, last 
paragraph, where it is indicated to last about 30 days, and on Page 72, 3rd paragraph where the 
PYSL stage duration is indicated to be about 3 weeks. These estimates should be similar.  

128. Figure V41 provides a graph of the annual abundance indices for the period 1976 through 
1990, while the figure heading indicates that the information provided would be for 1974 
through 1997. Please correct as necessary.  

129. Table V-17 heading indicates information to be provided for 1985 - 1990, while the table 
indicates years 1991 through 1996, and then 1999, which year/data seems to be in error. Please 
correct as necessary.  

130. The lines labeled YOY and CEMR- on Figure V-3 I appear to be reversed. Please check, 
and correct if necessary.  

131. Page V-85: the R squared values for white perch cumulative entrainment mortality for the 
1974 through 1979 period (very top of page), and the value for the period 1989 through 1997 are 
exactly the same (2nd paragraph), strongly suggesting one of the values is in error. Please 
check, and correct as necessary.  

132. Table V-IS, Table V-19, etc: Please provide estimated YOY population forstriped bass, 
white perch, Atlantic tontcod, American shad, blueback herring, alewife, and bay anchovy per 
table headings.  
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133. Figure V-52 and narrative at the bottom of Page V-88: the lines in the figure appear to be 
mislabeled based on the narrative provided. Please check, and correct if necessary.  

134. Page V-94 discusses temperature, using degrees Fahrenheit and refers to Table V-24 in 
which temperatures are given in degrees Centigrade. Please revise the text or table so that the 
same units are used in a given discussion and the accompanying table.  

135. Page V-158 indicates that the fish community would be assessed based on Regions 1-5 and 
Regions 6-12. Please explain why the community in Region 0 was not included you your 
discussion.  

136. Figure V-117, and others where this type of graphic appears indicates negative mean 
densities for organisms in Regions 1-5. We assume the negative densities are an artifact of the 
software used to generate the figure. Please confirm this assumption, or provide an explanation 
of the meaning of negative densities.  

137. The last sentence on Page VI-9 indicates that viability studies on impinged blue crabs are 
currently underway at Bowline Point. Please provide the scope of work under which these 
studies art being conducted, and any available interim results.  

138. TheIst paragraph on Page VI-27 indicates that an offshore discharge exists for Indian Point 
Units 2 & 3. Please refer to Figure IV-11: [P's discharge is a shoreline-bulkhead diffuser, 
according to this figure. Please correct as necessary, or explain.  

139. The last sentence on Page VI-32 in the next to the last paragraph indicates that bhueback 
herring have declined in the upper reaches of the Hudson, and throughout its range. However, 
Page V-105 under Abundance Indices for blueback herring, "..from 1979 through 1997, there 
was a slight increasing trend (+ 1% per year) in the FSS juvenile index (Table V-27)". Please 
address this apparent discrepancy.  

140. The first sentence under Roseton Units I & 2 indicates that the "...screens have been 
modified to reduce the number of times fish encounter and then swim away from the screens 
before they are removed from the intake." Please explain further what modifications have been 
made to the screens and what data exist that support this statement.  

141. The first sentence on Page VIII-5 indicates that a one unit outage for the entire 32 week 
entrainment season would result in a 50016 reduction in entrainment CMRs for all species. Staff 
perception is that the flows at Roseton arc such that rather less than a 50% reduction in impact 
would occur during a one unit outage. See alho Appendix VIII-I-A, Attachment 2a. Please 
explain.  

142. The last sentence in Section b on Page VIII-6 appears to be incomplete.  

143. The darkened areas on Figures VIU-2&3 are labeled Incremental Impact; actually, they 
should be labeled "Flow Mitigation" or something similar. If staff understand the figures, the 
darkened areas represent difference between efficient.flows-and-the- lower flows required by the 
Hudson River Settlement Agreement, and one of the mitigative elements of the current proposed 
action, and therefore the darkened areas represent mitigation rather than impact. Please confirm.  
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144. Table IV-2 provides the water flow rates and the associated fish protection points 
associated with reduced flows (reduced below efficient flow) that accre to Indian Point (but not 
the other facilities due to their use of efficient flow). Table V1I1-6 seems to provide the details 
of how the estimate in Table IV-2 was generated, but includes two additional species not 
included in the estimated FPP from Table IV-2 . the American shad and spottail shiner. If these 
two species are excluded from the calculation, please explain why adding the CMR at efficient 
flow and the CMR at permit flow, and then subtracting the latter from the former does not yield 
the estimate provided in Table IV-2.  

-, "145. Table VIII.7 provides estimates of the megawatt hours lost due to the use of efficient 
cooling at the Indian Point units, and provides a cost for this lost generation as well. The 10,619 / .ilost megawatts at Unit 2 is estimated to cost S320,000, or about S31.13 per megawatt, while Unit 
3s 9077 megawatts lost at a cost of $270,000 would translate into a cost of $29.74 per megawatt.  

. In a Times Union article published on March 20, 2000, a Mr. Don Hintz of Entergy indicates 
while discussing the cost of producing electrical energy at Indian Point: "Entergy could be 
generating power for as little as 1.5 to 2 cents per kilowatt hour ..." or S15 to 520 dollars pet megawatt. Please explain the difference in these estimated costs (S30 per megawatt compared to 

"$15 to S20) to produce power at Indian Point.  

146. The first full sentence on Page V111-8 at the top of the page, indicates a concern for the 
operational practice of shutting circulating water pumps on and off several times each day.  
During the time that Roseton experimented with cycling of CWPs. were there documented 
stresses imposed on equipment? If so, please provide such documentation.  

147. Pages VII-I 6 & I8 indicate that the closed system evaporative cooling towers alternative 
for each of the facilities would include the capability to return to once-through cooling. Would 
you please provide more information on this capability, such as the time needed to convert from 
one cooling mode to the other, and any operational penalty that may accompany use of once.  
through cooling on this dual-capability system. What is the incremental cost to have this dual 
mode capability, compared to a closed cycle system that did not have this ability? 

149. Please provide an estimate of the additional cost per megawatt hour of electricity produced 
by each of the facilities under the three scenarios of 40, 50, and 60 years from startup to end of 
life as shown in Table VIH-8.  

149. Staff were not able to reproduce the estimated salt deposition from cooling tower drift that 
is provided for each of the facilities. Please provide the calculations that you used to generate 
the estimates, including assumptions about salinity in the intake make-up water. Over how large 
an area would this deposition likely occur?.  

ISO. The last full paragraph on the page VII-29 includes the citation (LMS, 19901). Please 
provide the correct citation, and include it in the reference section.  

151. Please provide a copy of the paper referenced on Page XII-56 entitled: McLaren, J.B. and 
L.R. Tuttle. 1999. Fish survival on Fine Mesh Traveling Screens. In EPRI, Power Generation 
Impacts on Aquatic Resources. Conference Proceedings April 12-15,1999.  
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152. The last sentence in the first full paragraph in the Appendix on page V-3-17 indicates 
"juvenile alewives" when it seems it was meant to say juvenile anchovy. Please check and 
correct as necessary.  

153. There appears to be a problem with the data provided in Appendix VI-I-A, Tables X-I, X
2a, X-2b, & X-3. Please check and correct as necessary. If Table Xl is correct, please provide 
further explanation that clarifies and explains why the data is correct as is.  

154. Appendix VI-I.A, Table X-5 provides the permitted flows from facilities in the Hudson 
River with capacities greater than SO mgd. Note that the flows at Indian Point are approximately 
5 times that of the Lovett Station, located nearby across the river. With mechanical mortality for 
American shad fairly high (Table X.16). how does one account for the data in Table X-20a that 
indicates Lovett with equal and frequently higher CMR than the much larger Indian Point? Even 
harder to reconcile is the 44 times greater flow at Indian Point compared to Westchester County 
RESCO, and the approximately equal or occasionally greater American shad CMR at RESCO.  
By inspection of Table X-20b, CMR estimates for Atlantic Tomcod, there is on average an 
approximate 5 times greater impact o n tomcod at Indian Point compared to Lovett so one has the 
impression that the model formulation is okay, but that the data inputs cause the model output to 
provide some counter intuitive results. Please comment on these observations and indicate 
whether some model inputs should be reexamined.  

155. Appendix VIlf-2-A, Attachment b is not legible. Please provide a better quality drawing.  

156. Annual ELS mortalities at each of the plants (in their current configuration) are in the 
range of tens. to hundreds-of-millions (Appendix VI-I-D-l&2). For example, the annual 
average entrainment mortality from Indian Point 2&3 facility is: 11-13 million American Shad, 
326 million Bay Anchovy, 372-467 million River Herring, 46-158 million Striped Bass, and 
139-243 million White Perch(taking the mortality over the period of years analyzed and 
presenting the avenge low [table D-1] and average high table [D-2] values).  

The DEIS should address, with respect to the preferred alternative and each other alternative., 
how the adverse impacts of Bowline, Indian Point, and Roseton (BIPR), expressed in mortalities 
of early life stages (ESL) of fish(eggs, yolk sack larvae and post-yolk sack larvae) are nimized 
to reach the Best Technology Available standard.  

The DEIS must thoroughly address as alternatives for the subject power plants hybrid, closed
cycle cooling, 32 weeks of outages during the entrainment season, or any other feasible 
alternative that would reduce mortalities to substantially equivalent levels. Justification in the 
DEIS for the preferred alternative does not adequately assess why such other alternatives are 
rejected.  

157. In Table X-23, the impact of indian Point on the September 1 YOY for the whole 152-mile 
estuary has been as high as 9% of the American shad, 39% of the tomcod, 21% of the bay 
anchovy, 7% of the river herring, 46% of the striped bass, 14% of the spottail shiner, and 28% of 
the white perch. The annual entrainment mortality impact of each of these plants on the number 
of young-of-year produced in the Hudson River Estuary is high, in terms of the overall 
population numbers of each species, the consequences to the environment of the Hudson River, 
its estuary, and to recreational and commercial uses.  
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The DEIS must develop a more thorough analysis of alternatives such as hybrid, closed-cycle 
cooling, 32 weeks of outages during the entrainment season, or any other feasible alternative that 
would reduce mortality to substantially equivalent levels.  

158. Assuming no through-plant survival, mortality figures have run as high in individual years 
as a 79% reduction in September I Spottail Shiner YOY (1977), a 63% reduction for Striped 
Bass (1986), 60% reduction for American Shad (1992), 53% for Atlantic Tomcod (1985), 45% 
for Alewife and Blueback Herring combined (1992), 44% for White Perch (1983), and 33% for 
Bay Anchovy (1990). Assuming the applicant's estimates with through plant survival the 
numbers are still substantial and are, respectively 25%, 27%, 52%, 44%, 41%, 39%, 30%, and 
33%.) 

The alternative selected does not adequately show how the subject plants will mitigate the 
impacts of once-through cooling on the Hudson River Estuary, as described in Appendix VI. A 
thorough assessment of the available technology must be completed to assess whether a level of 
protection equivalent to that achievable with closed-cycle cooling and an alternative intake 
design, construction, and location, will achieve reductions in the mortality impacts greater than 
that achieved by the proposed alternative.  

159. Through-plant survival estimates used in Appendix VI-I-D-1 may over-estimate survival.  
Test organisms were only held for 48 hours, and were taken from the discharge canal. They 
were not held for a long enough time to assess whether or not mortality from blue sac disease 
would result. Also, the test organisms had not gone through the entire cooling water process, as 
they did not go through the diffuser-type discharge structure, nor experience the shock of 
returning to ambient temperature river water from the heated effluent stream. The actual value 
may lie somewhere between the two figures. However, in the absence ofdefinitive information, 
it is more prudent to protect the natural resources by assuming the higher mortality rate.  

The DEIS should be revised to employ the assumption that 100% of entrained organisms die, as 
in Appendix VI-I-D-2 to assess whether greater protection of fish species can be accomplished.  

160. The DEIS does not substantiate why the "Fish Protection Point" system should be 
considered the preferred alternative.  

The preferred alternative in the DEIS would attempt to establish an entitlement to constant 
mortality of fish species. The DEIS does not substantiate the "Fish Protection Point" sufficiently 
to describe a preferred alternative that mitigates or minimizes fish mortalities in a major river 
and estuary system. Nor does it adequately treat how it constitutes an application of new 
technologies to reduce impacts to fish species, consistent with federal and state laws and 
policies.  

Furthermore, the outage days selected by the system were days on days of low fish mortality.  
The effect appears to be that the Fish Protection Point system would actually save fewer fish 
than were saved under the current outage system. Also, impacts would be shifted among the 
species. While the current outage system tends to target the reproductive period of Striped Bass, 
an important gamefish, under the Fish Protection Point system, the necessary points could be 
accumulated on tomcod (an early spawner) leading to increased impacts on striped bass.  
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Alternative days or longer periods of outages should be addressed to increase the potential 
mitigative effect of this alternative.  

161. The DEIS did not provide an adequate context for comparing the cost of cooling towers, or 
other mitigative measures that would provide a similar level of protection.  

For example, taking Indian Point 3, the annualized cost of the tower was estimated at between 
S20 and $39 million per year. This cost may be given an incorrect, subjective meaning without 
some sort of context. In comparison, 32 weeks of outage would provide comparable levels of 
protection, but would cost $202 million in lost generation. (Taking the average of their summer, 
winter, on., and off-peak rates yields S36.25,MWh, multiplying by the rated capacity of 1034 
MWe and the number of hours in 32 weeks.) Assessing the mitigative technologies will 
combine an assessment of their mitigative impacts with periods of operation different from those 
outages described for the preferred alternative, perhaps including providing electricity to the 
market throughout the year.  
The cost of all other mitigative technologies should be compared to the cost of lost generation 
from the 32-week outage, timed to coincide with the entrainment season.  

Another basis might be the value of the plant, which is being sold for S1.12 Billion. Or the value 
of the electricity produced per year. The DEIS must contain an assessment of alternative 
mitigative technology in these contexts in order to fully compare the value of such alternatives 
against the preferred alternative.  

162. The DEIS did not evaluate in detail or cost out Gunderboom as an option for Bowline or 
Roseton. These may be feasible alternatives that might provide levels of entrainment
impingement protection that approach those of closed-cycle cooling.  

The cost of this alternative and an assessment of its application should be provided.  

163. In the DEIS, the striped bass model is provided in support of density-dependence based in 
part on the following observation: that despite increases in adult numbers over the years there 
was not an increase observed in the numbers of young stripers in beach seine samples. • 

The beach seine data sampled the same areas each year. These areas were both l)accessible and 
easy to seine, and 2) places where catching young stripers was likely. Marginal habitats, or areas 
with low striper numbers 20+ years ago (when the study started) were not sampled.  

The DEIS must assess the relative adequacy ofsampling/seining locations and the accuracy of 
model dependance on such sampling/seining.  

164. The modeling produced for the DEIS doos not adequately explain its predictions for long 
range impacts ou wdultjpoii1f•ftijns from lost Y-O-Y.  

The models fail to include nomographs showing the effects of low, medium, and high density 
dependence. There was no user's guide to the spreadsheet models provided until late in the 
comment period. The specific shortfalls, even after many years of work and many meetings, are 
identified in the attached report.  
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The DEIS should include comparative predictions of impact'to fish species from the preferred 
alternative and all other alternatives that do not depend on the modeling.  

165. In describing the action on page IV-I the DEIS mentions some of the standards that will 
need to be met in granting a permit. but not all of them. Specifically, the applicant fails to 
mention that the intake location, design. construction and capacity must be deemed to be the best 
technology available for minimizing adverse environmental impact. Nor does the applicant say 
that it must meet all applicable standards, limitations, and other requirements of State and 
Federal law.  

Please make those changes.  

166. Concerning Page V-20 "Westchester Resource Recovery Plant " the slot openings are not 
0.5 am, they are 2tmn.  

167. The Thermal section on page VI-3 Paragraph B. I. a. ii. fails to mention the additional 
thermal stress to entrained organisms of going from the hot discharge water back to the cooler 
ambient temperature of the river.  

Please expand the paragraph to discuss the impacts to organisms of the stresses caused by going 
from hot water to cool or cold in the discharge of the used cooling water.  

The value of the commercial fishery generates value-added for all stages of distribution and 
marketing. The DEIS only addresses the economic rent associated with the catch and sale of fish 
to wholesalers. Wholesalers and retailers also retain a portion of the value of the fish above and 
beyond operating costs and normal profit. This value is a contribution to the economy with 
secondary impacts or a multiplier effect on the economy (Sport Fishing Institue 1988. The 
economic impact of sport fishing in the state of New York. Washington D.C., December). If the 
DEIS addressed these components the commercial value of striped bass fishery would likely be 
significantly higher. Please revise this discussion and include these components.  

168. Concerning the citations in the DEIS, please provide the fhll reference for the following: 

Chapter V - Pg 'V-37 - Gattuso et at. (1998) 
- Pg V-38- Briggs ct al. (1979) 
-Pg V-39. Carcao et al. (1997, 1999) 
- Pg V-46- Kimbrough and Doemland (1999) 
- Pg V-56. Odum (1971), Pirnm (1991) 
- Pg V.57. -Pelczarski and Schmidt (199 1), Brosnan and O'Shea (1996b) 
- Pg V-59- ISC (1997), Strayer et al. (1999) 
- Pg V.71 Eldridge et A. (1983) 
- Pg '-72- Richards and Rago (1999) 
- Pg V-S81 Hubbs and Lagler (1958) 
- Pg V$-$5. Darmer (1987) 
- Pg V47. NAI (1991) 
- PS V-89 -NAI (1997), Dunning (1997) 
- Pg V-96 - Woodhead (1992), Nittel (1976), ISC (1994, 1997) 
- Pg V-98 - Leim (1926) 
- Pg V-99 -Kahnle et al. (1988) 
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- Pg V-101 - NYSDEC (1987) 
- Pg V-116 - Brosnan and O'Shea (1996a) 
- Pg V.1 16 - Brosnan and O'Shea (1996b) 
- Pg V-u 18 - Waldman (1996) 
- Pg V-I 19 - Ross and Bennett (1995). Taubert (1980a), Washburn and Gillis 
Associates (1981) 
- Pg V-122 - Hoffet at. (1988) 
- Pg V-123 - Geoghegan (1992), Kahnle et at. (1998) 
o Pg V-124 - Bain et al. (1998). Thompson (1991). %.%FS (1998) 
• Pg V-127, 128, 130, 131 - MAFMC (1998) 
- Pg V-130 - MAFMC and ASMFC (1989), MAFMC 1989 
- Pg V.136 - Villoso (1989), Shepard and Grimes (1983) 
- Pg V-137 - Daiber (1956a), Peterson and Peterson (1979), Welch and Breder 
(1923) 
- Pg V-140. Hrabit et al (1998) 
. Pg V-142. Burczynski (1987) 
- Pg V-145 - Mills (1996) 
- Pg V-ISO - Schaffter and Kohlhorst (1997) 
- Pg V-153 - Sulkins and Van Heukelem (1986), Epifanio et al. (1989) 

169. On Page V-73 the sentence in last paragraph states" Age I+ striped bass from habitats 
located within and outside of the river move into the area sampled during the winter mark.  
recapture program." 

This statement is an important assumption to the assertion that the age 1+ and age 2+ indices are 
more reliable measures of recruitment than the BSS and JSB surveys and to the accuracy of any 
population estimate generated from the mark-recapture program. It is entirely reasonable that 
fish that emigrate from the estuary early in the first summer of life do not return to the river to 
overwinter, but use one of the many other suitable wintering areas in the New York Bight. It is 
also reasonable to expect that the proportion of fish that leave and overwinter elsewhere varies 
among years. Both of these movement patterns would reduce the usefulness of the Age 1+ and 
age 2+ indices as measures of recruitment and would bias the population estimates.  

Please provide observations or data supportive of the assumption.  

170. The concluding sentence to the last paragraph on page V-73 states "Since a year elapses 
between marking and recapture, tagged fish have ample opportunity to mix randomly with 
untagged fish from all nursery areas used by the Hudson River stock, both within and outside of 
the river." 

The assumption of random mixing alluded to in this sentence is critical to the population 
estimators used in the population estimates. Please provide supporting data or analysis.  

171. Paragraph three on Pg V-79 states "EntrAinment (Table V-IS) had no detectable effect on 
striped bass abundance. Entrainment did-not prevent the appearance of strong year classes of 
YOY striped bass, even when the abundance of eggs and larvae was low. It probably did not 
affect recruitment because the natural processes controlling recruitment occurred after the period
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when entrainment occurred and the level of entrainment was too low to affect the natural 
processes determining recruitment" 

The paragraph is not supported by any data or analyses. Please provide such data or analysis.  

172. Please provide the full reference for the following text citations: 

- Pg VI-17 - TI (1976a) 
- Pg VI-18 - IA (1978a) 
- Pg VI.22 - Consolidated Edison: Power Authority of the State of NY (1978a), LIMS 
(1968, 1978c) 
- Pg VI.27 . NTAC (1972), EPA (1974, 1977) 
. Pg VI-29 - NAS (1972) 
-Pg VI-31 f EA (1978c) 

173. Under Appendix VI-2-C - Mark/Recapture Methods on Pg 10 it states "Equal catchability 
for tagged and untagged fish." 

The evaluation of this assumption focuses only on the issue of gear selectively. It essentially 
ignores the possibility that marked and unmarked fish of the same age class may not be equally 
vulnerable to recapture gear because fish sampled for marking in the first year may not have the 
same migration pattern as those that did not overwinter in the sample area.  

Please provide supportive data.  

174. Under Appendix VI-2-C - Mark/Recapture Methods on page 11 it states "Ratio of tagged 
to untagged fish within the area sampled equal to the ratio for the population as a whole" 

"The evaluation of this important assumption consists of speculation that a full year between 
marking and recapture encourages thorough mixing of the marked and unmarked fish. It is 
likely that fish that leave the Estuary early in life move far enough along the coast that they do 
not mix with the fish that remain and are marked. Supportive data on ratios of marked to 
unmarked fish for comparison to fish sampled in the Estuary could be obtained from various 
studies that collect young striped bass in the New York Bight and should be provided.  

175. Under Appendix VI-4-A - Striped bass population modeling, consists of a listing by 
category of available data, followed by several paragraphs which provide sources and a critique 
of some of the data sets listed. The text material cites Tables (1-8) as actual data inputs.  

In general, evaluation oftthis section is difficult in that it is not clear how much of the data 
provided in Tables (1-8) were actually used as model inputs. Examples of omissions and 
confusion are provided in the following comments specific to each subsection in the Materials 
and Methods section.  

176. On page 4 some of the items listed as available data in categories a-h are not described in 
the following sections so it is not clear what was actually available for use in the model. For 
example, category (d) suggests that data are available on ocean and in-river catch and 
exploitation rates and size limits. The following section on "ocean and in-river harvest and 
survival" (pg 5) does not address in-river or marine recreational losses or in-river exploitation 
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rates for any type of fishery. Which exploitation rates and losses were actually used in the 
model as inputs cannot be ascertained. The following sections also do not mention estimates of 
mortality from ocean catch and release mortality (category - e) or estimates of juvenile survival 
(category - 0. Again, it was not clear which data were available and which were actually used.  
Even where a category of data is discussed in following sections. descriptions do not specify 
which data were actually used in the modeling.  

177. On page Pg 4-5, concerning age structure item 3 indicates that the age distribution is from 
fish caught by DEC in the River. Table 4 referenced in item 3 indicates that the data were from 
the DEC marking program. Neither reference specifies whether the data are from the haul seine 
or electrofishing, or both. Striped bass are marked from both gears, but only data from the haul 
seine are used for age structure because the electrofishing collections seem to be biased toward 
smaller and presumably younger fish. Neither reference indicates gender of the fish.  

178. On page 5, concerning maturity, fecundity, length, and mass-at-age, the maturity at age 
data (percent mature at age) cited in this section (Hofftet al., 1998) are for fish collected in the 
Estuary. Since most striped bass spawned in the Hudson Estuary appear to leave the Estuary 
prior to maturity, one would suspect that there are immature fish at age that did not return to the 
estuary during the spring spawning season. These fish would not be available to the sample used 
in the cited work. Maturity at age is percent of all fish both in and out of the river that are 
mature at a given age. Thus, the cited information would overestimate maturity at age for 
younger age classes in the model. Accordingly, please revise this discussion or explain why it 
should not be revised.  

179. The text on page S concerning ocean and in-river harvest and surviva cites Crecco (1993) 
as a source ofF estimates in Table 6 from 1954-1995 and also indicates that DEC has estimated 
survival from 1989-1994. Given current and historical assumptions of M (current, M=O.15. and 
historical, M=0.2), the two time series produce different values of Z or F during the years of 
overlap (1989-1994). The text does not indicate which data series was used. Table 6 also does 
not specify if the listed values for F are total F on the stock or the ocean component ofF.  

This section also references commercial in-river (bycatch losses) and ocean harvest of striped 
bass in Table 7. The bycatch losses from 1980 through 1997 in Table 7 do not agree with and 
are increasingly smaller than the estimates made by NYSDEC and reported to ASMFC. Perhaps 
the values in the table are for reported landings. If go, they would be an underestimate of actal 
bycatch since sale of striped bass taken from the Estuary has been banned since 1976 because of 
PCB contamination. Table 7 only indicates DEC as the source. It does not provide a complete 
reference so the data cannot verified.  

This section makes no mention of losses to the recreational fishery. Recent ASMFC and DEC 
estimates of directed and discard losses to the recreational fishery often greatly exceed estimates 
of directed and discard losses to the commercial fisheries both in the mixed stock ocean and 
Hudson River in-river fisheries. Although estimates of proportion of the mixed stock ocean 
harvest that is of Hudson River origin is not know, estimates of losses to the in-river recreational 
fishery have been made by DEC and are reported to ASMFC.  

This section also indicates that ocean catches are for NJ, NY, RI, Ct, and MA. However, no 
attempt was made to partition the harvest among spawning stocks. The relative contribution of 
Hudson River fish has varied through the time series depending on relative recruitment levels in 
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contributing stocks. Van Winkle et al. (1988), Fabrizio (1987), and various ASMFC 
publications provide analyses that should allow speculation on general changes in proportion of 
Hudson River fish in the ocean commercial harvest.  

The various estimates of the Hudson contribution to ocean landings should be used in the model 
unless the model proves insensitive to level of ocean losses from the Hudson River stock. Note 
that the first sentence at the top of page 14 indicates that harvest was partitioned for the years 
1969 through 1975. It does not indicate if harvest was partitioned for the rest of the modeled 
time series.  

180. There is no indication in the discussion of CPUE data in the second paragraph on page 6 or 
in Figure L. We cannot evaluate the usefulness of the time series of CPUE data without an 
explanation of effort data used. Please provide an explanation.  

181. The first sentence of the second paragraph on page 8 states that "We have allowed for 
additional fishing mortality in three blocks of years, 1932 to 1953 (), from 1954 to 1985 (), 
and from 1988 to 1995 ).  

Please indicate the meaning of this statement and provide some supportive rationale for the three 
time stanzas. It appears that this "additional" fishing mortality is an estimated parameter that 
accounts for any mortality not accounted for in reported harvest data. It is not clear if mortality 
is held constant during each of the time periods or allowed to vary annually. The text suggests 
that the "additional mortality" comes from ocean harvest prior to 1954 and then in-river 
recreational and unreported ocean harvest for the 1954-1985 and the 1988-1995 time periods. It 
is not clear if this is speculation or if sources of mortality are in some way confined to these 
sources. It would be appropriate if a range of values for this category could be provided in the 
results section. The smaller these values are relative to the levels of mortality from known 
sources the more confidence in the model outputs.  

182. The sentence in the second paragraph on page I I states " For the WLO and SBMR indices 
we assume they are proportional to YOY abundance." 

Please provide analyses that supports the contention that the SBMR indices are proportional to 
YOY abundance. The SBMR index was obtained form mark recapture population estimates 
over a 1.5 yr time period. The estimate methodolgy includes many assumptions which are 
important to accurate estimates.  

183. The second sentence on page 13 states "This does assume that the other sources of fishing 
mortality were in-river, and therefore is not correct for the period prior to 1954 when we used 
other fishing mortality to explicitly represent ocean fishing." 

It is not clear from this statement how ocean fishing was thjm-zoated iaftcr 19M4. It it AlSo 0ot 
clew•Af.i. mnd*4. ddre.e, eomme iaizc:d.-S._.i.ordirectedabnd discarded recreational 

t.t;PJ=ase-Cbxiry these poftii".  

194. .Atsmptions on page 14, under long term abundance trends, about relative population size 
in 1935, 1950, and 1980, set the assumed ratios between pain of these values as truth, and then 
um, these u,•hisdTt confine model trajectory of population size. The text justification for 
selecting these relative values is that they were "based on the historical evidence discussed 
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above". Presumably, this reference means the citation to Goodyear (1988) in the last paragraph of page 5. However, the materials in Goodyear (1988) provide only a very general summary of abundance change in the Atlantic coastal stock. Both Goodyear (1988) and the authors admit that the abundance levels discussed were probably most descriptive of the Chesapeake stocks of striped bass and not that form the Hudson. On page five, the authors state "It is unclear how relevant this description is to the Hudson River stock". Even If the cited materials were for the Hudson stock, they are too broad to be used a justification for the ratios selected. Ifthese ratios are indeed important to model operation, then we need a more thorough discussion of the rationale for their selection.  

Please provide this detailed rationale.  

185. On Page 6-12 of Appendix VI- 3 - A, Ch. 6, there is an indication of exceedences of thermal criteria for the discharges at Indian Point Units 2 & 3. Please evaluate whether the preferred alternative, or any other alternatives, will eliminate these exceedences, and, if not, what impacts can be predicted over the course of the permit. What impacts have occurred as a result of these exceedences over the operating life of the plant to date? 
186. The DEIS does not report on the discharge from the outfalls of radionuclides. Please identify the scope of Nuclear Regulatory Commission jurisdiction and indicate the corresponding scope, if any, of NRC regulatory preemption of State jurisdiction over the same 
discharges from these outfalls.
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Exhibit 5 

Summary of the Entergy Due- Diligence Process
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Memorandum

November 27, 1098 
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EM- E O To: M 

From: W. J. Cadhil Jr. r "'-" 

Subject' Entorgy Due Diligenoe Findings 

Even though ow niegations wth Entergy did not produce an agreement, there Is 

stil valuable Information that Is the product of their due diligence effort. AttaChed 

is the summary of their findings and reoommendatlons tt Is Intended for your 

use. I expect that you wi share t Information with your staff and utilize the 

rec•nmendations to Improve the efficlency of your organization. If you have any 

questions please contact Rich Leuman.
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Summary of the Entergy DUo8 Diligence Process
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The objective of the Entergy due dilligence process was threefold: 

" Verify the condition. perfonTmvxe, and coat Infomtion underyfig 
the proposed management agreement.  

" Identify and material factors that could Impact either the st'ucture or 
content of the .gremenmt 

" lden*tify costs assocIated with ranOston to standards tt can result In 
the high peomrw=nce levels that NYPA wants from its nuclear plants 

The evaluation involved a signiftcant eXpendture of tUme from both 
Entergy and NYPA staff. The evaluatlan was focused int 20 fUnetlonal 

arme made up ot appmrxlnately 40 Indivdual elements. There were 
over 60 team members from Entergy that spent three weeks on site.  

The evaluation was modeled after and used predetermined crieria that 
was based on Industry and INPO standards. Lessons learned by 
Entergy fom the ANO dlagnotst evaluation and the pre.meget 
evaluation of Gulf Staes Utlites River Bend plant were also 
incorporated Into the process. The Entergy team members were chosen 
based on their depth of applicable expertsh and sWlls. The Individuals 
selected hiluded offcer, din%4or and manager level Individuals as well 
as specifi subject matter experts. The emphasle of the fa`l-Wl-* 
process was on the personal fteraction and observations of the team.  

Pad of the due dgnilene process was a Nuclear Safe Culture 
aaaessment This was perfonned by independent consultanb that have 
perfomte over 30 simIWa evaluations over the ps three years. The 
process cossted of eghty conidential intervlaws wth NYPA 
empkyyws. TWenty perceMnt of the bteiviews were with upenrtviO I 

man r ev empoye end egt p t were with worl b leel 
emplaoye including barganing unit. The btdMduaW were asked to 
rate certain charactistIcs of the nucear safety culture both now and 
one to two yeasm ago, A numerial scale was wsed to compf the 
answers nd complarsons were made to industry data fom the 

onsulan pst Pions.

Sawy CUUM Awnsment
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Summary of the Entergy Due Diligen9e PIocess 

in fte age of Reguat ory Issues and Key ConsWW Entergy 
found that our wofking relationship with the NRC at th plants Is open 
and ontruc(ve, but Entergy would try and be more proact3 . Entergy 

noted that 01e regulatory climate Is chaangilng cbeatg uncelialtel fnor a 
nuclear operators, This unceday is fueAld by the retvely now NRC 
Chair, new NRC Commissioners, managemein• tchges at NRC 
headquautors, and new re91ona 1eado9rip. The Increased sc and 
compliance - based focus by the NRC semmng from the Milstone 
situation is evidence of this change.  

in, areas outside of the NRC relationship, Entergy found that other than 

Rockland County, 1=al governments and off'se agencies show strong 
support for the two plant Working reoationshipt with the Stato agencies 
are good and the cooperative agreementS with Con Odlson and Niagara 
Mohawk were opportunltles that couid be buit upon.

EKR!Elt1EnterW concluded that "rcent improvements at FTPatBck should allow 
tV plant to maintain verage performncea'. NYPA's Investments in 

major equipmrent upgrades (condenser retubing, LP turbine roto0s 

feedwater heater replaoene were a pootve gn and would support 

contined operation. Entergy felt at the materdal condition of major 

equipment Is good but there are a number of rnor issues to be 

resolved. The plant faclirties were noted to be excefllnt" except for the 
temporary buildings.  

Teamwork among the site organzat•ons appeared to work wee and the 

decenra!IZatiOf of the engineering organization was effetied (although 
the bwCdog ininshed the posive eofect) and implenenttifon of the 
training program appears to be effectvL 

ImprovMemnts were note in business planning althoug hUprovements 
ag tew~wv ioe lii. *so %t plonint~a or - EIwJ*I atflt* aM liIflkU1Oof 

the straftegi planning iprooeS to the budget so that the budget becomes 
an effective managerent tooL The O&M speneig levr were noted to 

be consistent with budgets and should be adequatte to Valeve higher 

pernmanlevels. There was oncern that two much prmsur for a 48 

day refuel outage would risk eftM nrg necessary wod* from the 
outage.  

-3-
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Summary of the Ente~ry Due Diligence Process

Entergy feft fht the current organizatMIoa stnucture MW aooour48btllte 
of fth ais dilut*te sIVon focu as OxemLifiedr by.  

*Noste Vime PreSMden 
*No MI f= oIpont for sihe accountability 
aKey Wictions have off-sits or out-ok~uvlear repodrti 
*Key projects are managed by corporate, rafthr than plantL 4! 

project managers 
*Corporal engineering contol of programs cmpounda <

ptoblenx wfth on-site engineellng groups 

The backlog of work In the maintenance and design engirweefri areas 
are too high. Eftorgy got the krmzrsson thot the JO staff falt that the 
ialntonanos baddog was awv but It Is higher than that found at top 

Quartie Plnti, plus there arm sofm bong-standing equipmenrt 
deftclencies. Ther was recognition that fth high priority engineering; 
item have been reduced but the total Is sthi hlghw then destrable.  

The nrevew Identffiod that our work processes are not results oriented.  
The examples cedW were: 

*the fminersnoe work proceswes ame bureaucratic and 
complicate SWOcptShgng Work4 

*the work co"to processes are cumbesome; and 
"*hvn design anginermng maintain reponslWiy for 

modificaftons withut Involvernnt of planit or syetem 
eng~elrmft dilutes the planst focu and ownership.  

Entergy felt that ftere bs no coordinate sense of drive for continuous 
ImproVement lind that there Is a willingness to Invwth Song-standing 
equipment Issues. Examplez ured to support this Included: 

"* numexous ani loams; 
"* opsatd work Brounds; 

*longtuanlrg temporr mdfcai 
* p% sytms rerati In mWnua versus Wuomeflc- and 
* oeration not wlery uowlng* fth plant "n drMng the 

04M
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Summary of the Entergy Due Diligence Process

Enftrgy recognized the significant Investment that NYPA has made In 
IP3. capital improvemertS noted as examnplS Iincluded the steam 

generator replac rnnL mainl condentser rotblog. low pressure turbine 
replacement feedwat heater roteplcom. now condewi._t.  
demineralizers and Improvements to the intake structure. The health 

physics program was recognized as good, along with the acton tracking 

program. It was felt that the operating experience program was well 
executed.  

it was recognized that relaftnshlp5 with the NRG and outside agencies 
and govement except Rockarnd County, were good.  

EnteWg felt that the chiange " bimprovement "~ed at 1P3 was stil 
vey •sgnimcant. The effrt have b•ee3o focukn restart M ther is 
no long ternm l for focus on operations.

EnUWg perpem on bddogs Lis thatthey mu be reducd C"-E 3 
sIOnifcantly Mnd immedlateoy. They noted that the volume of DERWs is 
ovemwheinifg and simply responding to this lvel of DER$s makes it 

difficult to make headway with strategic planning and wok control.

it waS felt that tMe plant technology %s Inadequate to support high 
peromance revels as evidenced by a plant ocess computer that does 
not meet industry standards and a document control sytm tNt MSree 

on manual records etrieval whkc is two pnergtions behind the current 
technology. : 

Wdh respect to EngTneerng. Entergy observed that the Engineering 
aot$D am

S"T *d MM =

71-

o.-- onsumeMd by day-to-day ire-lightg; 
" K longorag proects are proses at a slow rate; 

f th decenbSllZtiOn effort has not been effOiciet; 
Shaing system engineefin report to design engneering dons 

not reflet a high perdoMm on gnizaftonol design: ard 
*Corporate emgineern =*a]ro Of efte programs oornpoundejl.. , 

problems wM o-tO engineering groups.  

Regarding the upcoming efuel outge Eifter fe* that It q-an not be 
acc-mpnlshed In the planned sciedule and budget tat we were utMlng 

&t the Urn of the assesmrit Them is Ininffident *m available to 
perform adequate ouftae planning anid in Ouei esftmation, a "on and' 3 .  
costly outage wotld be expecfed. Enferg noe a dependence onl
outsie con~mtratr to manage an rno reftofln outages whIch 
mbinlilzes ownership and putiputlofl by the plant stat 
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Summary of the EnteWy Due Diligence Proces 

Tiee was a recommendation for tmely devekpent and 
implerentation of the Ihproved technical specification program and that 
we should contnue to upgrade to license and design basis documents 
to suppt plant operations.  

EnterWy bseived that our procedures end processes are excsively 
wrmberomr and not results oriented. They recommend a site-wide, 
systematk approach for process improvement be undertaken to help 
Improve overall plant effectIene "d efricncy. Evidence of t•e need 
for dramatic chanoe Is the observaons that work co Is not focuuds 
on swpotnq Operations and Moiteance needs. kiprovement In 
budgtng and cost control Measures we needed along with kmpovt 
the cost control culture. long range, atraleglc business planning and 
budget toots are needed.  

MaNenance work processes were noted to be bureaucratic and 
comlicate gettng work accomplished. Improvement In maintenance Is 
needed In the folowing areas: work pOannirg; pleventative maintenance; 
procedures; utilization of minor rmalrtenanco; and productivity.  

mprovernents are needed In theite facilities, The current envlrornent 
is inadequate to provide a profesaonal work envlronPenL The ures .  
needing Immediate attention re adminIstrafte, malitnance, end warehousing.  

The teman'aork at fe plant was noted to be weak. Supporting this 
conclusion Is hat Operation does not "own" the plant end drive the 
processes; priordiation of work Is fragmented with various departments 
making deterrmination without regard to integration Into an onvall ste 
plan; coordination and commnuniation am poor resuting In low 
producUivft, many people have dmloped a bunker mnalft rather than 
trig to help each other and the plant.  

There -re WNWlaroanaionk Issues at IP as JAF, It was noted that 
JAF has achieved ome organkfationl stMregthsat IP3 has yet to 
aceve. Among the hmues lude: 

a No sot Vice President 
* No real focal point fr oft ecounhlty 
* Key funOorts have of04e routr-nucmear reporting 
* Key projecft ame managed by cows*r,, Atr than plan ft 

projet managers 
* Corporate rather than plant managweet If key proc Is not r• 

In the Inerst of achievn high plort pertormanm levels.  

. III • 6.
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Sumnmary of the Entergy Due Diligence Process 

There am potentWI environmental issues that can resti plf 
operability These Issues include the Hudson Waver Settlement 
agreement for a reductikM in flSh mortalt sludge disposal, and 

undergound storwg tank&.  

Cultural Assessment R ~s -,l P 

There Is the perception of a good safety cultue at JAF. The 
eiwironment Is perceived a bWing oonduolve for Idenwying nuclear 

saet and quafty issues and Individuals are comfortable raisin Issues 
to supevisors or through the fon-confrmance process and. to a ktaser 
extent ftxgh Me A OTOanlzeton.  

Peizonnel believe that they are encouraged tD raise Issues and more 
problems are being Identified now than they were In the past nd tMe 

The ainloe greatest problem the assessment Identfed at JAF was 
mansgement'5 inability to deal with human performance and 
aocountablity Issues& State laws or union requiromerits were ween by 
many as restrictions on the ability to dise.pline or even coraltuctively 
cGrticz employwee Most of those Intervlewed aflt that poor perfonrers 

were generally toerawd and wo'ked around. There is tM perceptlon 
that plant problems, regardless of the facts, for the most part were seen 

as equipment process or procedure related rather than personnel 
related

Managemerat particu"al firt oine supervisors, fee that the have only 
lmited abfgty to discipline union employees which adds to the perception 
of the ditficulty In deafng with personnel performanc and accountability.  
Managers also feel that they have been told to hold union employeem 
accountable but in prectc they feel that there are too many restriction 
to be effective.  

The aessment resuts Identifed tht the genal opinlon Is that work 

planing and scheduling are bk rv ald the refuel outg is wag 
planned and based on a realsltlo scheduW 

The corrective acton pocess was seen as being well suppoded by 60 
leve of tie aftt howeve, mn tfeel tla the non-conkrmnC procems 
is beowing weroaded which h•s the potential to d&ve aftrilon away 
form more Impottant issuw Many complalned of the admrista•ive 

.7.  
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Summary of the Entergy Due Diligence Process 

burden of the system. especay on minor Issues end felt that a better 
approach to screening and prlorzatWn Is necessary.  

Employee confidentl the jff Speakwut program was rated Overaml a^

slghtiy less than adequte. Marnagement support for the program was 

seen by many as decreasing In the past year. Most viw Spealkou as 

not a viabe alternative for raising nuclear afdety and quality concerns.  
To Vih extant that It is used, It Is used primarily for paimonnel related 

issues.  

There Is the general pemcept that JAF Is in rea'onabl good shape 
(costs, operations and regulatoy) and that Is. has W-=sUcc recovered 
from ft's time on the NRCS 'Watch Liar. There Is a concern, however, 
that ft eket does iot know wht Is needs to do now to Contnue to 

Improve and possibly avoid a relapse. Suggested aciJons to overcome 
perceived barrfem Include: 

a e better model of 8ccountabOliy for perohance 
* a better workIng relationship with union management to 

ensure that common goal$ are achieved 
* a more effcient correctve action process 
9 a bet focus on the achievement Of OR Goals 

SCultW'*l Assesment 
ftsulte -ItP3 

The nudear safety culture at IP3 is perceived as being generally good 

end seen as Improving. It Is generally believed that IP3 Is headed In the 

fight cirection i impring nuclear safety eutture but there Is generd_..  

concern that ENOEC! ý 

Managementh Ison as promotng a questoning attitde end an open 

saf environment end thure Is a perception that fte she Is mnor 
agressive In addressing potential safety Issues. Most indicated that 
Vimy would be wlift to rakse nuclear mafety Issues to Ihlr supervisors 
end up the managermet fhn wfthout an fear of reMtution.  

Whi here Is a percepoion that the sat cu- tur Iproved 
slgnf tly, perceptions are tll low compared to many oter InduaW 
eltas. Key prograrnvoft elermrnts ofa stong safety cultum are sO in 

the fornmatiestage. Areas WOWfle Inclue tou correcfti action 
program, safeo evaluations, ult'assessments, reguatory pertrmance 
and reponslven , opeang oxmrience and beat pradicas are sifl 
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SSumm r'y of the Entergy Due Diligence Process 

seen as bWng in need of iiprovement. The work pIanning process is 
viewed by many as a SlgnIftcsnt weakness.  

Management Is seen as pr..motng a •tion safety culture and proper 
behaviors but not doing enough to address barriers In the way such as 
accountabillty and week progrMs snd processes.  

E.mployee confidence in Speakout asb riproved at 1P3 and the present 
rate is consistent with the Industy average for siailar types of programs.  
The program Is seen as lacking strong management support "just 
anothr requitid program driven by NRC requirements". Management Is 
not seen as having portrayed $peakout as an Intral component of the 
nuclear sawty culture or as hing used a strategily, 

The factor that Is having the greatest Impact on attempts to Improve the 
IP3 nuclear safety culture, as kkobed by this assessment, Is the size of 
Vh* backlog. There 1s a perception that the badkog has so overwhelmed 
engineering and maintenance that the 's ability to be proactive ir 
improving areas such as correctivo act•, safety assessments, 
regulatory performance and ncooration of industry best practdcs is 
betng stMfled. Many believe #d W is diai fo •the station to be 
proacwve In Improving because of tle bwden In keeping up with the 
normal workoad, not to mention reducing the baclog. Morale appears 
to be lowest In the enghneermn group where the backlog is a itgniflcant..  

Conmunlcatlon and teamwork amw generally seen as Improving however, 
many still perceive mired mswssges and not enough emphasis on how 
gools should bo met Many cite an absence of a long term vi•stio 
condiued crisis management and og hours as a barner to contiunkg 
pciformance improvement.  

Perception is tlmt there is a a of dear management directo In tems 
of vision, goats and objectives. Numerous changes In management in 
recent yeare Is seen as a connhbt fa*r and many feel that whtle 
the have been many chanes at the senior management level there 
have been too few changes at the middle Wvel manager and 
avevisom. Many perceive amet managmet as stblt being in a 
reacGonary. c•iss management mode.  

Many employees have felt blamed and unable to control work for wic 
eaM beang hold responsible. There Is a be•if that whfe 

accountabWly has improved, it has been directed at the organLzatonal 
level and not an Individuals, There is a need seen to address the 
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Summary of the Entergy Due Diligence Process 

Inividual perdbrnce problem that amr shftin the work burden to the *-2 " 
better employees.  

Many perceive the NRC as impdly dictating priorities, dvigf the 
stalion's focus toward emergont. highly visible issues and away from 
those area thu wfU ensure longer term and lasting success.  

The corectve action program Is mu not widely apprecistd as a 
cornerstone for a sucesf nulear sWfety culture. It is sM seen by 
many as a proes driven by NRC comm,-uents rather than a process to 
solve problmls.

Many fSl that thei wo*Ng conditions are inadequate and 
unprofesslona which reduces Wrodud*y and morale.  
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Exhibit 6 

"Indian Point 3 pipe break leaks toxins into river"
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Exhibit 7 

"Mildly radioactive gas release found"
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f dl, JILUJdII 0'49WIL • aw (O UI.  reflect asy laxity in regulatory, 

oversight. Ile maid the NRtC had 
always made sure many Impor- # h a t'ant systems eittadI t'netong. were Intact and S'dssu enn 

"fOrlsikatufdom~ With all systems workin per- I 
" Yetl, the chance of a reacto 
accident at Indian Point 3 is 

Iabout j in 3AO5). if the reactor operates for 3o ears. A study of 
the Increased isk at the plant, taking Into aCcount the recent ndingM, has not been done.  

In March, Gannett revealed I 
that a $1.1 million reactor shut

down computer tailed AMSAC was broken tbr six months in 
1992. It later emerged that the 
system had been eppled by a 
"software glitch since It was Installed in I9M9.  AMSAC Is designed to kick in6 
after other automatic Sutdown 
systems fall - a l-in-a.million 
chance in any one year. It hap
pened In 1983 at the Salem 1 fnuclear plant in Ifancocks 
Brdge, NJ. Workers there shut 
down the plant manually.  

Traey, the NRC sen•or resident inpector, diaeo the, 
AMSAC problems and many oth. 
er faults.  

'- Selin said Indian point 31s problems were similar to those at the handful of Other troubled 
nuclear plants on the rRC's 
"0Watc•h list," including the Power * Authority-s James A. Fitzpatrick 
plant near Oswegu. ' 

But he said that given a 14.  
'month Fitpatrick shutdown for"aetY bbeakdowu, beginning in 
late 1W91, the Nitc shouid have * moved faster on Indian Point 3 
- perhaps by sUx months. The !TtC assigned Indin Point 3 

"whwac list" status In Jin3e.  

eve.WY the (utility) management r let it get to this situation is not something I can answer in retrospect," Sella said. -If the 
concern is for the fuiture, I 

'.wouldn't share that. If the con
tern Is how did we ever get in Sthis Problem, I would h. f •.,



Exhibit 8 

"Treasures in the Landfill"



Treasures In The Landfill 
Three NY Nuclear Plants Send Contaminated Sludge to Local Landfill 
Andy Molloy these materials to ssuch levels a"sharihful" entire year and receive less thin 10% of the 

and "safe."- Still others were concemed about allowable dose of 100 millire• s, according to 

"the strategy the nuclear industry was using to the DEC.  
bostr her ase that nuclear power is an Osego Conyptota position paper 

"acceptable forni of energy supply. Thenuclear (dated 12/1/93) soon" after,' that stated they 
: INCE EARLY 1988 the three nuclear power industry ihas been trying to-allay the were confident that theu ludge disposed in the 

power plants that sit on the shores of ..public's fe"ri on many l.evls, from ,simplistic lantdf'liposednothreattohiumanhealth,.woiker 
Lake Ontario in Oswego, NY have been 'ads in natioia newsmagazines touting nuclear safety or the environmiefn:.They based his on 

treatingonsitetheirsewagewasteproducedat power as thte answer to global wig, to the minute quantities, t ot;n load of 
the plants in "non-nuclear areas." They then renaming low level radioactive waste to in- sewage was coniaminated and dith DEC said 
ship the waste to the Minetto Wastewater nocuous soundi'ng"belowregulatoryconce." no additional action had to be undertaken at 
Treatment plant. This treatment process uses The incredible problem of having no socially this timi. Nonetheless, Oswego County siated 
all sorts of little one-celled animals to convert or environmentallyac'ceptable way of dispos- they would
.human waste into something less waste-like. ing of nuclear plant-,enerated radioactive (1) test new sludge. frith' nuclearplantsas 
and more like fertilizer. Bacteria eat the or- waste is a thomuzithennuclear indusiiy's side. itbecame availabl6(wih th.ehelp oftheDEC), 
ganic material that is sent in, and the one- The myth of cheap and free nuclear powerhas (2) if feasible, set u'pradiation monitoring 
celled critters eat the bacteria (sort of like a already been disp.11ed-'BRC categories may devi=es at .fi landfill (DEC would help the 
mini food web). When the original waste has' be a first step. tw.s • c•vci the" .public to: co r t and run t-hinitnitors) 

been through this and a few other steps, it is cbtiige thei.4•._ •g,`ýJ-. to .spe-ý 
sent as concentrated sludge on its way to the -. When. .a.-,,ijn'eorter- ciflegulatorylimitsbased on tepreidNY 

stolnamed Jean Kesne lni.d two Voliy 'resi- regs of 1993." iii•i•.Br!so Hilcuty namdndanfilLi~a 

Oswego County has had a law on the dents, Chris iHOward Rose, went to the Oswego County's denial of kixowledge, 
books since 1990 that prohibits radioactive Oswego local gb ̀  iirrim - with infor- and their stated oncer for health and safety 
w'a"istiematerial from entering their solid waste mation that showed that thenuclearplants had may. have other. reasons behind it There ar 
"management system. That means it cannot go in fact shipped ioime minutely conrt .inated th•o•s' who believe theo'c6nty did know this 
* through treatment plants or end .up in county sludge to the county waste treatmrent |ant and `W asgin ogn.And if'thyknew, were they 
landfills. They prohibit regulated isotopes and that it was being buried in the county landfill, then negligent in adhering to their own law? 
IS1o radioactive material that is "below regu- red flags went up. This happened back in Chris Rose thinks tu' may be'clse to the 

-a toy concern" (BRC). BRC is a category of November of 19931. trth. "The couniy is not concerned (with the 
S::%dioactive waste that agencies like the Envi- Os wego shipments) other 

ronmental Protection Agency and Nuclear County publicly Incredible e of hhan 'they gotciaught 
- k-Regulatory Commission came up with to de- denied they - The problem having. and want. t- cover 

f•1'rAdioactiVe material that they feelissafe knew this was. .no ... acceptable way of disposing .  
'- enough to go into the regular waste stream. happening. The of nulo.dr plant generated . obtained 

:Thee agenlcies reasoning, along with the cout inxd- radioactive waste Is cdhom In the frumtwOw ),
•iul.ar industry's, was that not all levels of atelywrotetothe o. . Works shw at o ePubhc 

' o i a di.activity are bad and the nuclear plants New York De- nuclear . . .. 7 rmWorks show that ieli 
•hudbeall6wetdumpthereailylowlevel partmetofE- -. . - " shipping of contami

,3u, • (as they put it) normal landf'lls and . vironmental Co6nervation (DEC) asking why nated waste wa& .not a recent thing. All three 
1a' fit b treated like any other garbage. They they. weren't ioldi "tha contaminated sludge - plants, wpre sl.ip')i.' cm ated:sewage 

_t.ar that this waste contais amounts below was coming out of the nuclear plants. Oswego waste sine!98.N may _Crbec crt. (e
•,,•r• und iadiation levels arid shouldn't be County saidthey weremostlyconceredabout pendent verification no i di gI .y

~bnfedwiih ib~harmrfl le'ii>&hat o aii wrin tteswg ing only oeload was contaft~itb 
ncera ed resident in Oswego County treatment plant and at the landfill, and whether, wqa only.for 1993. Niagar; Mohawk •siped 

across the country didn't y this normal- the landfill would be contaminated. The DEC 12 contaminated Joads (by their admission) 
-z in of even minute amounts'of radioactive wrote back assuring them that it was an over- out of 738 delivered to Minetto sinc 19.89 

Swie.nOswego residents went to their county sight that the coun.ty hadn't been'told. Accord- (see Table 1). TheNY Power Atathority shipped 
government with concerns about BRC waste; ing to Niagara Mohawk, which runs two of the 165 contaminated loads out of 180. Over 96% 

* thii spurred the county to ban the material, three nuclear plants, just one out of 121 loads of the Fitzpatrick loads were radioactive to 
' Much of the concern was that communities of sewage waste was contaminated. They also somidegree(Table 1). This shippingofknown 

wIoudn't be able to monitor this BRC waste to said that the level of radioactivity was 450.. contaminated sludge. started in 1989, even 
tell if it 'really was of inconsequential levels. times below the state regulatory limits. Why, though in 1990, both agencies indicated that 
Ohieis argue that not enough is known about you could even sit on a pile of the sludge for an no radioactive material of any sort was going 

into the waste stream.  
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The year 1990 was when the Nuclear plants and put intol 
Regulatory Commission enacthd the BRCplan this material is Col 
to permit very low-level radioactive waste to and again state hom 
enter the normal garbage strearn. The three is much less than 
plants were' Supposedly not interested or con- urally occurring ra( 
uidering the policy. According to a Herald But Cobalt-60 
Journal article (4/20190) NiMo "doesn't plan. background types 
to seek NRC approval to dispose of waste out by the Deparr 
from its Nino Mile 1 and 2 plants near. .Os- of. Medicine. at the 
wego, mostlybecause of public perceptions" states'diait Cobalt-6 
The article also states that the spokesperson .. levels far loyver tam 
for the Fitzpatrick Nuclear Power plant mn~by -lations..The report 
,the NY Power Authority indicatd "t icliy low lelsoftdheser 
is not planning -such disposal .and is not. ac,- ind~iced Ifigh the 
lively "uprigthe poic. . mres: they produce 

These statements don't tell what was *times more serous p 
really happening. Contaminated waste was exposures to X-ra 
already beingallowed into the waste stream;, it iiuclear explosions 
is only now that the public is finding out what present standards 
has been going on all along. The report sa 

Some or the concern comes from the indicate -that inhal 
types of radionucleides being generated at the materialsreleasedbm 

Table 1: Radionucleldes Detected In Loads of 
Sewage Sludge Delivered to Minetto.

Facility
I-? -

;jvear Total 
hIip M e-n-t s

th( 

ev 

is 

sta 

ad 

'er 

on 

ler 

ed

-Detections

New York Power 
Authority 1989 25 .25 
(Fhtzpatzlck) _ _ 

1990 41 .41 

1991 '31 26 

1992 7s 

1993 26 23 

Niagara Mohawk 
Power Corp. 1989 
(Nine Mile 1, 11) 

1990 113 1 

1991 126 0.  

1992 -------154 5 

1993 1 273 1

*wastestram= Much of up is whether Os
t-60, and officials time wego County's own 
ie amount of Cobali-60 law against disposal 

enbackground or nat- of BRC radioactive 
lion levels. .. mnaterial orregulated 
not the same as :ihes isotopes was vio

radiation.'A report put lated by the nuclear 
tof Radiology, School plant administration. .4 

niversity of Pittsburgh Whether or not this.  
an be ahealth hazard at material is of the 
re presently set inriegu- BRC category or is considered areutd 
ted that studies of very, isotope has not been settled. Oswego.Countyj._ 
Loacive materials "have is *waiting until theD)EC rulesonitad he tae' 
mnic long-lasting expo- also wailing until sometime later tl..er.  
pear to be thousands of when DEC wvill bring out its new rejula ons unit-dose than. the short on levels of radioactivity. One qiiTh 
or gamma. rays from Oswego Department of P~ubllicWokmih 
the basis of which the face is, "Could the Bristol Hill landfillleoe 
oset." classified as a low level radioactive waste site"
that the latest studies because of what has happened?"r 

or intgested radioactive Interestingly, the nuclear plants mast re
rimb-testsandbyniuclear cent application toship on-plant sewage sludge 
reactors at very low for 1994 (riled on November 30, 1993).wa 
*doses of only. a few rejected due to "incomplete application." 

miipiwell four paeemrnu from DEC to the th%= 
* below the-levels of plants listed items that needed to be answtred 
AiatuWal background before an application would be granted.  

~ia~flo~,a~4e he Te Town of Vohney is not sitting around 
i thic ytenfir.,'-to find out. They recently passed a local law_ 

more seriously than the 'banning "any radioactive waste" from the 
naturally occurring ra- Bristol Hill Landfill. They feel that until.mr 
diuni,cosmicradiation information comes out on just what level of 
or medical X ray." -.radioactivity. is safe or allowed they need a 
Could not repeated stronger local law than Oswego County's "no 
dumping of minute BRC or regulated isotope waste." This cer
amounts over many tainly doesn't make nuclear plants pleased, as 
years add up to unsafe the next shipment of sludge is scheduled for 
levels? Even though this July. It will~be more expensive toshp* the 
the' posisibility of in- waste somewhere else for treatment and dis
gesting these materi- posal. S. David Freedman, the new Oreidehfl 
als may ,.be hard to and CEO of the New York.Power'Authoty 
imagine, inhaling has given the Fitzpatrick Plant two years to 
could be a possibility make money orhe claims it will be shut down.  
for workers or those They will have that much harder atatk if they 
around the sludge dry- can't unload their sludge localli. Town ,of 
ing or landfilling pro- Volney supervisor Howard Rose Isays of the 
cess. closing of the landfill to contaminated sluidge.  

It was a televi- "We want to play it safe." It seems a piudnt 
sion reporter that had choice.  
to break this news to .  

the county and public. Andy is a tanrner utaflferson forh d 
One ssu ths wole Peace Councl. He Is atten~ng SUNYW~ One ssuethi whoe vikera he Is woikin on a project YAth fheý 

exposure has brought endangered CI'Vttenango ovate a'nbe .r 
snagl.
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Data supplied by Oswego Department of Public Woutcs. NYPA figures !riude 
detections for. Manganese-54, Cobalt-60, Zinc-65, Cesium-137. Niagara 
Mohiawk Incuded detectons ongy for Cobalt-60. A detection means Udat gm 
shipment delivered tested positive for contaminants.

- - 7



Exhibit 9 

Miscellaneous Documents Related to Entergy 
Corporations Public Utility Subsidiaries 

1) Statement of Gary L. Groesch, August 12, 1999 
2) Alliance for Affordable Energy, Report to the 

Council of the City of New Orleans 
3)Public Utility Commission of Texas Final Order 

4)New Orleans City Council PressRelease



STATEMENT OF GARY L. GROESCH 
CITY COUNCIL UTILITY COMMITTEE 

AUGUST 12, 1999 

Entergy corporation began in 1992 when it became clear that Middle South Utilities, 
Entergy's predecessor, had a name and reputation damaged beyond repair due' to the 
massive economic failure of Middle South's nuclear power program. However, as' we 
now know, Entergy's name change did not change their old stripes, so to speak.  
Entergy's first CEO Ed Lupberger, quite an unpleasant fellow by all accounts, failed to 
keep the lights on reliabily because he and his high-flying pals were too busy creating 
failed multi-billion business ventures around the planet. Enter Mr. Wayne Leonard, a 
nice fellow by all accounts, who puts out hisfirst annual report with bold orange and 
black letters that state *we've made a big change," and "dedicated to keeping the lights 
on." When I first read them, I remember being abit puzzled. The Alliance for Affordable 
Energy has long labored under the belief that *keeping the lights on" is a constant, a 
fundamental raison d'etre of the electric utility business, not the subject of a "big change" 
during times of management-flux." 

The Alliance nevertheless welcomed the statements of Entergy's new management team 
- headed by J. Wayne Leonard - that promised to eliminate the excesses of its former 
chief, Mr. Ed Lupberger, and rededicate the company's efforts toward services important 
to customers such as good elecfrical .reliability. However, fifteen months after Mr.  
Leonard's elevation, we are sorry to report little real change. Worse, this latest series of 
events smacks of the worst of the Lupberger era: maintenance failures, poor planning, 
and unreliable public statements.  

Mr. Leonard had better use these rolling blackouts as a wake-up call. Anytime you have 
nine power plants fail in whole or in part In a 24 hour period. 'Thats not bad luck. That's 
not even bad maintenance. That's a.maintenance meltdown. It's like the school system 
in Orleans Parish finding out that 70% of the children failed a standardized math test. It's 
a catastrophe. If I were Wayne Leonard, I would fire the whole lot of them and hire some 
real talent. Is anyone going to trust a company that cannot keep fossil plants running 
successfully to maintain a bunch of geriatric nuclear plants like Pilgrim? By the way the 

,,,•-' ailure of the ninenuclear plants was sandwiched in between unexpected shutdowns of 
"the River Bend nuclear plant and Waterford 3 nuclear plant.  

And your public'relations people'have been even worse. From the very beginning, they 
have been telling half truths, quarter truths, and outright lies, and even as late as 
yesterday they are still playing the old 'you can't have the document game." They 
refused to release this reportto the newspaper, the television people, and to the Alliance 
for Affordable Energy. Does that sound like a professional public relations plan. This 
tells me that Entergy is simply afraid of real scrutiny. A Big Change. I Don't Think So.  
I'd fire the whole lot of them and hire some professionals.  

The full story of the Friday, July 23 rolling blackouts has had to leak out over time.  
Entergy's Initial press release on July 23 blamed the rolling blackouts on the heat wave 
and 'high electrical demand levels across the eastem United States." The truth is that 1)



this recent weather, while very hot, was no record-setter, 2) no other electric utility in 
Louisiana or elsewhere in the U.S. was experiencing trouble except Entergy, 3).Entergy 
owns a subsidiary called Entergy Power which was selling 800 megawatts outside the 
Entergy system during the rolling blackouts and 4) at least nine power plants which are 
owned and maintained by Entergy had failed completely or were producing power at a 
fraction of their potential.  

Concerning the last point, these failed power plants constituted 12% of Entergy's entire 
electrical capability, a maintenance "meltdown" by any standard. During the mass 
evacuation in front of Hurricane Georges, there were far fewer automobile breakdowns 
on 1-10 on a percentage basis than Entergy experienced with its power plants on July 23.  
This can mean only one thing: the average New Odeanian maintains his or her 
automobile better than Entergy maintains its power plants! 

It gets worse. In a kind of deja vu, on Saturday, July 31, an underground electrical fire 
on Canal Street knocked out power for four hours to downtown businesses and some 
parts of the French Quarter. This is reminiscent of the explosions, flying manhole covers 
and shooting flames that bedeviled the French Quarter several times last summer, 
knocking out power on at least two occasions for ten hours. or more.  

Consider three reasons why these blackouts are happening and will likely continue.  

First, the City Council of New Orleans and the Louisiana Public Service Commission are 
too easily assuaged by promises of change by Entergy. Typically, there is a 
spike of interest by Louisiana-regulators in electric reliability issues after high-profile 
electrical outages but little substantial follow-up. Entergy knows that Louisiana elected 
officials seem unwilling to fine the company for poor reliability. By contrast, in 1997 the 
Texas Public Utilities Commission fined Entergy nearly $9 million for poor electric 
reliability stemming back nearly a decade. The Alliance believes that is why 58% of the 
customers affected by the July 23 rolling blackouts live in Louisiana although Louisiana 
constitutes only 41 % of the company. Not surprisingly, Entergy chose far fewer Texas 
customers to suffer rolling blackouts on a per capita basis than Louisiana customers.  
New Orleans is evidently the softest touch of all since twice as many customers in New 
Orleans were affected by the rolling blackouts on a per capita basis than any other part 
of the Entergy system. Is it any wonder that New Orleans has the worst electric reliability 
on the Entergy system, and arguably in the United States? 

Second, in 1996 Entergy was allowed to dismantle its legally mandated energy efficiency 
programs in New Orleans and to stall the implementation of energy efficiency programs 
in Louisiana and elsewhere. This ensured that growing peak electrical demand would 
outstrip Entergy's available supply much sooner than expected. Without significant 
investments in helping consumers become more energy efficient, operational tightness in 
the summer will continue indefinitely causing future blackouts, especially when "glitches" 
happen such as power plants failures. By contrast, the City of Austin, one of New 
Orleans' chief regional competitors, has been practicing energy efficiency investments for 
years. Its federally recognized, award-winning strategy has made thousands of Austin 
homes and businesses more energy efficient. Summing all of its energy savings, Austin



-now has what it terms a "Conservation Power Plant" which saves what would otherwise 
require the output of a 380-megawatt power plant, about one-fourth of the community's 
total electrical load. Of course, Austin easily sailed through July 23, Entergy's crisis day 
of rolling blackouts, with a very comfortable 20% margin of safety over its electrical 
demand.  

Third, after Hurricane Georges and the French Quarter outages, Entergy filed for a 
change in the rules and policies related to its electrical service in New Orleans. Among 
many questionable requests, Entergy is attempting to fashion a litigation shield from civil 
damages caused by electrical outages which are the result of its negligence, even its 
gross negligence. If granted, Entergy would have little Incentive to maintain its electrical 
system because it would enjoy virtually complete immunity. Entergy has even requested.  
the right to refuse to comply with governmental orders issued under the police powers of 
the Mayor in the event of a declared emergency such as a hurricane. If granted, Entergy 
could refuse a direct order by civil authorities to reenter the City of New Orleans after 
hurricane devastation.
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"also Board Member

IRe: Rolling blackouts of July 23 

Dear Councilmembers: 

I am providing the Council with the following information in 
response to a request by Councilmember Glapion. It clearly shows 
the disproportionate and unfair burden placed upon Orleans Parish 
ratepayers (both east and west banks) by Entergy's rolling 
blackouts of July 23, 1999. I am also including a chart (attachment 
1) which displays the following information.  

There were 555,680 Entergy customers interrupted during by the 
rolling blackouts of July 23 throughout the entire 4-state/5
jurisdiction system (attachment 2 is a chart associated with a July 
29, 1999 front page article in the Times-Picayune). The above
mentioned affected customers are a subset of Entergy's total 
number of customers which is 2,495,000 customers (see Entergy's 
website: www.entergy.com/companyinfolindex.htm). In other 
words,22% of Entergy's customers were blacked out for some 
period of time during the July 23 crisis.  

One of the goals of Entergy's Curtailment Policy and Procedure 
(Entergy Response to Council Question 1-11) is to "Distribute the 
demand curtailment as equitably as possible.* As you will see, this 
goal was not achieved during the July 23 rolling blackout.  

Entergy New Orleans Inc. has 189,000 electric customers on the 
east bank of Orleans Parish. 84,994 of those customers were 
interrupted by the July 23 rolling blackout. This means 45% of 
ENO's ratepayers were blacked out



page 2 

On the west bank of Orleans Parish, Entergy.Louisiana IncJAlgiers (ELI/Algiers) serves 
approximately 19,000 electric customers. 7,094 of those customers were interrupted 
during the July 23 rolling blackouts (Entergy response to Council Question 1-10). This 
means 37% of ELI/Algiers customers were blacked out.  

In toto for Orleans Parish, there are 208,000 Entergy customers; and 92,088 customers 
were interrupted during the rolling blackouts of July 23. That means 44% of Orleans 
Parish ratepayers were blacked out during this crisis, twice the Entergy system 
average.  

In contrast, Entergy Arkansas Inc. has 629,000 customers. 80,364 of those customers 
were interrupted during the July 23 rolling blackouts. Only 13% of Entergy's Arkansas 
customers were blacked out, nine percentage points below the system average.  

Entergy Mississippi Inc. has 388,000 customers. 53,290 of those customers were 
affected by the July 23 rolling blackouts. Only i4% of Entergy's Mississippi customers 
were blacked out, eight percentage points below the system average.  

Entergy Louisiana Inc. has 928,000 Louisiana customers outside of Orleans Parish.  
This includes the former Gulf States Utilities customers (Louisiana only) but not the 
ELI/Algiers customers which are regulated by the New Orleans City Council. Of the 
group of Entergy Louisiana customers outside of Orleans Parish, 232,213 were 
interrupted during the July 23 rolling blackouts. That means that 25% of Entergy's 
Louisiana customers outside of Orleans Parish were blacked out, three percentage 
points above the system average.  

Entergy.Gulf States Inc. has 342,000 customers, all in Texas. Of that group, 97,725 
were affected by the July 23 rolling blackouts. That means that 29% of Entergy's Texas 
customers were affected by the rolling blackouts, seven percentage points above the 
system average.  

If you have any questions, please give me a call.

cc. City Council Regulatory Office
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"* -• PUC DOCKET NO. 18249 .e.  

ENTERGY GULF STATES, LNC. § F '"IBLIC VII1TY COMMISSION 
SERVICE QUALITY ISSUES 

J (SEVERED FROM DOCKET NO. 16705) OF TEXAS 

FINAL ORDER 

This Order addresses electic service quality issues relating to Entergy Gulf 

States, Inc. (EGS or the Company). The Commission concludes that the quality of EGS" 

electric service tQ its customers in Texas has been less than adequate, specifcally siU= 

Entergy Corporation acquired Gulf States Utilities, Inc., in 1993. The record evidence 

reveals a lack of effective.and prudent maintenance policies, uneven spending-in the area 

of operations and naintenance (O&N), cuts in experienced personneL and consequrd 

deteTioration in the quality of ser-vie. The management of EGS is stuctm1d in a way 

that fails to link resource availability with appropriate perfo=rm acctmntability.  

The Commission tirher concludes that the difficulties EOS has expeienced with 

its quality of service are not simply "customer paception" problems, as claimed by the 

Company.' The problems are real and must be addressed by the Company in a timely 

and serious manner. To motivate the Company to revise its cument approach and 

promote long-term commitment toward service quality and reliabiity, the Commission 

orders a two-part solution designed both to deal with past problems and implemet 

remedies for the fhma-e. First, the Company's authorized return on equity (POE) tha 

otherwise would be adopted in Docket No. 167052 will be reduccd by 60-basis points and 

'os Inidca Brief (a9) at 4 (Dere 2,1997); s•e aim Tr. a 23 1.  

'AppIIcrldO 41Z£nvgV T== jbr Apprvvd of In Tr~ani& to Cowperfia PL~ and Ate Taro 
Implemcng the Plan. and for dx. Auzharl, to Reorilae Fuel Coa to SL Revbed Fuel Ca=. to MW 

eRtved Fa! Factorz and to Rec~wa' c Surchv for Undf r=wmwd Fad Caw Docket Nc. 16705.

&P L...,
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Proceeding with EGS' rate case. SOAH established a four-phased hearing 

schedule to address the nmerous unSition and raft issues in Docket No. 16705. The 
service quality issues Wre to be dealt with in the -Competitv Issues" phase. scheduled 

to begin in early November 1997.  

After EGS and interested panies had filed wriuen testimony and exhibits,' but 
before the Competitive Issue phase commenced at SOAEL the Commission determined 
that it would itselfhear and resolve the service quality isues. Accongly, on November 

4. 1997, the Commission issued an order severing the pftdirg service quality issue fro 

Docket No. 16705, establishing Docket No. 18249 to 'deal with hose issues, and 
establishing procedures by which the Commission would hea and rule on the case.  

The Commission convened a hearing on the merits of EGS' service quality on 
November 20 and 21, 1997. Chaiman Paz Wood and Commissioner Judy Walsh 
presided over the heaing. The participating parties inmladed the Company, the Cities, the 
High Load Factor Commercial Csomer Group (HLFCCG)M and the General Cousel all 
of whom presented their direct casm and conducted coss-Cxaninrons. Chaim=an Wood 
and Commissioner Wa"sh also direted questions to the witnes Observrs from the 
Office of Public Utility Counsel (OPC) and the Attorney G-Wne's Office attended the 
hearing. The active parties filed intal 8nd reply brief co December 2 and 9, 1997% 
respectively. OPC filed a stzme on December 2, 1997, supporting the briefs of the 
Cities and HLFCCG and tbe Anoney Genrad's Office filed a suzement on December 9, 
1997, in support of the same briefs.  

"Some of the tesdamcy. pudimiy sm Ow Compauy's wm , was w idts hly pIe-fied far the 
Revenue Rwqf== pbue.
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IL Background 

Eaewgy Gulf States. Inc., is a public utility subject Wo the jurisdiction of this 

Commission in accordance with Public Utility Regulatory. Act (PURA) f§ 14.001, 

31.001. 32.001, 33.122, and 36.001 through 36.156.5 EGS is a wholly-owned subsidiary 

of Entergy Corporation (Eatergy), a holding company incorporated in Delaware and 

registered with the federal Securities and Exchange Commission in acc with the 

Public utility Holding Company Act Etergy acquired Gulf States Udtiie Inc., to 

create EGS, effctive on December 31,1993." 

EGS operates in Louisiana and Texas, and is affiliated through its holding 

company with investor-owned elecuic utilities located in Lousiana, Mfississippi, and 

Arkansas.! The EGS service territory in Texas is located in the southeastern part of the 

state, and contains industrfalizcd areas in the viciniy of Beaumont and Port Arthur, as 

well as a coastal zone. The differing geographic and climatic ctics of the 

Company's service teinry have led to the creation of tbree distinct sectozrs Western I 

(suburban with dense trea), Wear 1 (nral withf•wer trees),. and lf (both rural and 

urban).  

Entergy's headquarten is in Rew Orlcan; LOS' principal ofce in Texas is 

located in Beaumont In Texas, te Company serves p imately 318,279 custmes 

and has 21.817 miles of disibution lines? Ther are 394,865 poles" in its system. with 

S Public UtWhy Rela y Act, TEXL.UTL. CO AM I O1.OI1-.063 (Veion 1998).  

'4Wicatna of Enw' Corpwaclon andl GdfS~ae Ctdum Coi~almV for Sde. Tranfer. wr Mfee.  
Dockt No. I1292l (Mar. 2 1994).  

I zErg Ad==z~ (bchldg the Azklaowa Carpontfo). bmc. Entewv Loutsiana 1=c. Eazni 
MisSIsipP Itc., and Entcry New Odeom Luc. These compaie. togetcr with EGS, fam the 
O0perazins ComnpzrztSe 

Ire Storm "97 Fleddb nva s Proj= No. 16301, at V-2 (Junea4, 24 7).  

Id. Durwig the hcwiuz& however. Coavany rep vmciva refenfe as I 1 .000 mfnl of dimnV,9d IlUa 
inz rexasin sm. Tr*at301.
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431 feeders." The transmission system-built as early as 1924. Whh approximately half 
of the lines added in the 1950's and 19607s and onl 12. percent of lines built or 
rehabilitated after 1977-has shown generaliy good peuormanme This Order is 
concerned predominandy with the state ofthe Company's distribuion system.  

MI. Discussion and Analysis ofIssues 

A .General Concept ofRediabIity 

Electricity plays a vital role in our livs. Most ifrnt all. aspects of our society, 
including Industrial production, commen., and individual lifestyles, r built around a 
reliable and adequate supply of electrical energy. People have come to depend'om 
electricty being available when they need Il. In fact, for most customeIs, delivery of 
electpicalpower and reliability of fts delivery haw become wo fnseparable wsectado• • 
Electric utilities generally recognize and accept ths dqedence and have rmsponded to it 
by constrcting and operating generalion and delivery systems of superior reliability.1 
State law formalizes the utilities' obligation to provide reliable service in PURA 
§ 37.151. Reliability. howevcr, Is not a static concept. As customer bases grow and 
sysmems age, utilities face new challenges that must be acknowledged and resolved to 
maintain reliable service.  

In addition to sufficient gen ting capacity, transmission and distribution 
facilities e tbuilt so that a specified degree of reliability is achieved. h1 goal is to 
provide required amounts of energy with no, or few, interruptions, while minbainiý a 
rasonable cost of the ovemal system Smioth and continuous intemction of the various 

0 =9ral Cotmnsl Ex,. $, Bumows Dam Tesdmovy at, Amchm DB-2.  

" aC Oee f •smEl F.24.  

L Gmenag Couel- Ex. I, E*-r idgDir= TesdmWy at 6.  
"NORiTH AMURCAN ELhC= K C•Um, RyU' aM. CONC0m 1-2 (Feb. 1 "5).
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elements of the electrical system results in relable performance of the overall system.  

For consutrs. this reliability is reflected in uninteupted power supply, the degree of 

which may be measured by the tequehcy, duration, and magnirude of adverse effects on 
.on'umer ser'vice.  

A. LeguiStandards 

PURA imposes vaious obligations on utilities and the Commission regarding the 

provision. of electric service to Texs consumers. Specifically, PURA § 37.151 requires 
that a regulated utility provide continuous and adequamv service in its certihcated service 
territory. PURA § 38.001 diects utilities to fbmish servicm, insmntalities, and 

facilities that am safe, adeate, efflciczt, and asonble." Parallel responsibilities rem 
with the Commission. In a=cordance with PURA § 36.0=23), the Comm=ssion must 
consider the qu4lty of a utility's savices in establishing a reasonable rer on invested 
cpvital 4 This same s=etion of PUrA dciects the Commission to consider the quality of 
the utility's management and the ecfEcency of its operations when establshing a 
reasonable return. Moreover, PURA § 38.071 authorizs the Commission to order an 

electric utility to provide " Specified" implo--nts in its servicM.  

C An, a yoflssuw 

The Commission's analysis of the issues in this case i divided into five general 

topics: (]) physical facilities, ma ne, and monitoring; (2) vegetation management; 

rThet, u 'veral ]Tce F caes In wacb th Coamisslon reduced ROB to address inadequar qulaliy 
Of WAMe Sm 9- g.APpilarfftx of Gowal Tdephon Cmnpamy of Ow, Souh'e for Autlrority to 
Ircrets, Rat Docket No. 3094, F4al Orde, 6 P.U.- BULL 92, 123 (Aug. 8. 1980) (imposing penalty 
Wn company for inadequm serVic qaftz); *4&Wkwxe Of Gawal Tdecvhom coanpow of&th Soiinwef 

fop Asorir, t Inem Awrca, Docke No 369M, Fml Order, 7 P.U.C. WuLL. 1. 39 (luao I&, 191) 
(sustaining penalty due to persistence of powr =vice); AW~kttoen of Cvnwal T.erp/vww Com~pany cf am 
SOZAAwCfor A&-otrW'a Inaam Rae&, Dock No. 4132, nW Oner, I7 P.U.C. BuLL 646. 64 (Jm 
14, 1982) (iing peanay after sri•ce was showm v impum fbr a sufficknt period of time); Appikmfoi 
ofHouwms Liwg andPower .Compa, Dodce No. 4M40, Vrial Onde, 8 P.U.C. BfLL 75 (Der.- 6. 19U2) 
(reducing compa's ROB becaus otfmvics quality and relUgalhy cnrcms).

FAX NO. 512 936 7003 F, ut;
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(3) emergency pmr-paredness. response outage restoration. and tieaunent of storro data; 
(4) personnel levels. managment practices, and spending lvels and (5) pockets of 
unreliable service and overall customer service. The following nanrtive lays out 
essential points of the relevant issues: with additionaL spciflc infomwaon contained in 

the Findings of Fact in Section [V.  

I. Pfi:ftfid.ait, Mantenance, and Monitoring 

a. Condition of Poles 

As stated above, EGS' transmission system does not. po serious concerns since 
It has performed adequately -over the last few years, during which only a minima number 
of twnsmission-related outages or circuit-breake operations occur=ed. EGS" inspection 
and tatmeent programs relating to its vmasmi.sion system se etm to be working 

satisactorily, with Unansmission line rghs-of-vay (ROW) apearing genrafly clear.u 
For hs reasons, the Commission concludes that the pbysdcal state of the Company's 
tr-ansmisson system is adequate. The remainder of Wis Order will address the 
Company's distribution system and related services.  

Primary cvidenc for the condition of EGS' distribution system, including wires, 
polesm pole appurenaznces. and trasformers, comes fiom the Osmose Wood prsving 
Company (Osmose) pections conducted in 199S and 1996, a report Med by Drash 

Consulting Eng'in g, Inc. X), and limited StafsurveyL` In general, most of the 
poles in the Texas portion of the Company's dismbution system are in good conditim.  
There are. however, numerous poles with physical deficiencies or in nted of extemive 

and compreiensiVe vegetation cleming." 

General Cumes Elx. I. Edridge DIe= Tesoiimy at 6-4 41-43.  

"General Cmtl Ex. I. fdtridge Deekt Testmony gt I5'; GWend Coun•A Er. 4; General Counl Ex. 5, 
Bonows Diner Tesdnony. Anchmmem ,DB-3.
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The Osmose inspectoMs, contracted by EGS in 1995 and 1996,. examined 

aplroximately 37,000, or 10 percent, of the poles and c m and found thaI on 

averge 17.9 percent of poles in eight diffemet areas showed structural decay.'s The 

actual pe=ntages. ho . varied greatly, with one arma having more than 37 percent of 

the poles with some decay, a condition clearly impermissible for any =ansmission and 

distribution (T&D) system." While the Osmose inspections were not random, and in 

fact, as the Company asserts% focused on particularly troubled spots, the results show thaz 

there are many poles in unsatisfactory condition.  

7he purpoe of t Drash report, contracted for by the Commission, ws to collect 

data •rea , the condition of EGS' overhead dismibutio st The survey was 

based on a sample of 33 unifomly distributed substations from the Texas portion of EGS 

distribution system".2 The Drash inspectors examincd 52 poles on various fecdc=s 

oris-,,tig at these substations.? The Drasb survey found S9 poles with suctum 

deficiencies and 72 poles with ROW CWoachment. 2 During the hearing, EGS raised 

questions about th* accuracy and statistical reliability of the Drash repor. Th7 

ComnUss concldudes that the Drash study lacked specific evaluon criteria and 

necessary randomness to draw conclsions about bhe e EGS Texas system. Te 

Commisdon, however, does not reject the Drash report, as mqed by the Company;2 ' 

rather, the Commission relies on the report to the extent that its findings have been 

confired by the Os0oseWinspectiwzs and Staff surveys. Taken togethe, the collected 

"Genda Counsel Z.t 5 n. owj Dbuct Testmoy at 17.  
"14 ,d. Ap Wodpapp ,at 2.  

Wid. at 19.  

Id at 21.22.

I Tr. at 552-60,606-15.
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data persuasively indicate that numerous poles show d=cay. arm in need of repair or 
replacement, and thaI vegetation growth poses a serious problem on some ROWs.  

b, Pole Inspection Provram 

The Company conacded that it does not have a tmditional pole inspecton 
program" in place!" Since the Osmose inspections in 1996. there have been no pole or 
crossarm inspections on Texas tr-itory. Post-merger, EGS reduced the number of 
inspections; for example, in 1995, 29,294 poles and 43,941 cro•arms were inspected, but 
in 1996, only 7,939 poles and 11,908 crossanns tmdrw t inspctos 6 The Company 
is no- planning to hire Osmose to carry ou a ten-year inspcton program tha= will cover 
the entire system (3S,000 poles inspected amzally).Y Evidence Presented in the case 

ks k clear that L.S' pole insption and repair work cycles hav.ot been sufficently 
rigorou, continuous, or frequent to maini an of its facgiThes in the Condition required 
to meet its reliability and service obligations = "der pjL 

C. Malntenftanee Praetfees 
A review of mainfteance records shows kthat lin maintenance and vegeuxion 

control ar= reactive in namrei thee is a lack of wrte. spefic. and preventive 
uainternce policies9- and PdimoW is givn to capItal additions to the detriment of 

adeqae q mannc practice. For example, tota, line-miles active-ly mainained by 

' Tr.at 176.7SI-52..  

: Tr. at 170. 177-78.  

OGnerCmmsel FL 19 Bt BaUM Smp0194741.  

7 Tr. at 751-52.  

G0Gefle1rs Coai E& 4, Gonzalez DI= Testmmnyst f.i )ash Reor a •4546.  

STr. at S5: HLFCCG Ex. 1, hm Die Tetmoy, E= internal Audit and Risk Asse=t.  

GenM2l Counsel EL I. ,-Edidge Diva Tetiamfl U 1940- .mmI CoIm:c: EL 8; Guma .Caimil 
EX. 19.
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the Companys' employees dropped 30 percent from 1994 to 1996.0' The Company's 
interzal dsk assessment study points tv an absence of a strategic plan. and consequent 
Inadequacies in resource sharing and work planning.1 Based on the evidence, the 
Commission concludes that EGS has failed to establish and cany out distribution 
maintenance policies in a manner stfllcicnt to ensure adequate and reliable delivery of 
electric senrvic• 

d. Data Colleetion 

Te Company presented a variey of data to suppot its claim of good 
pforimance; however, the accuracy of its data collection practices came under a great 
deal of scrutiny during the hearing, bringing into question the ability of the Company to 
monitor its pmforvnce faidy. The parties debated at length the merits and mechanics of 
various system monitoring tools and reporting standards. These includa: (.)- System 
Avemge Interruption Frequency Index (SAIFI), a measur of the niumber of intermptions 
per year for the average customer,, (2) System Average Interruption Duration Index 
(SAIDI), a measure of the total inmrrpon time experienced by the average customer' 
(3) Customer Average inteiption Durton Index (CAIDI), defined as the ratio of 
SAIDI/SAlFI;,3 (4) Dis•ution Interruption System (DIS). a database to capture 
reliability performanc and indices for individual fd;r (5) Average System 
Availability Index (ASAI), a measure of the total time of service availability to the 
average customer, and (6) TACTICS, vmiieh captuzes dura "on every device down to the 

" Tr. atm$.  

SGenh Coam Ex. 30 at 2.  

33 HUF= Ex. I, Pm Dirb Testimony at 912.  

,' 1d-, 10.  

3 s Id..i.

31 Gend Counsel EL. 3 EdchoffDirec Teseoy at 2.

rM M. Q1ie, 0C. G3U iuU, f. U0 .,'
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transformer level to measure each device's operational petformance and impact on 
custom•rs " In addition. the Company utilizes a System Control and Data Acquisition 
device (SCADA) to measure data for large interruptions such as fctderbreaker outages, 
and die new Automatic Mapping and Facilities Management System (AMFM), 

developed in order to deermine %here an outage occurred what device caued it.  
which wW be completed by the year 2000.1 

GC-eneral Counsel. Cities, and HLFCCO argued that the number of customers 

affected by outages and the duration of such outag= "are difcult to determine becamuse 

EOS excluded relevant information between 1994 and 1990 For example. for the first 
six months of 1996, the Company reponed 35 to 40 percnt fewer outages than were 
reported on average during the first six months of the years 1991.94! In trying to 
explain the discrepancies in the data, -Company officials descnrbed changing data 
collection standards a.plied to the various outage-causing events. At different times, the 
Company excluded outages caused by equipmeat faflures; outages affecting feeders with 
fewer than 500 customers; storms, genezation or tnsminion outager or tmrs falling 
into the ROW ("~on-prevcrablew trees).'3 Th7e Company data is generally confusing 
and comparisons over a period ofseveral years are difficult to make because of changing 
standards;" in addition, the inaccuracies are fwxher compounded because, for example, 
outages that affect small num:bers of customers can nevertheless result in very long 

outage durationS especially when thos feeders ar enerzed 1=01 

"Tr. at 44Z.-50.  

"Tr. t 238,443.  

• Tr. at 429-0.  

See HLC F-1- 2, EirM , Sou6hW=r Rlsbfty Repon 194-1M,6; Tr. a 41-43.  

CTr. at 41-44,54,62-M6 

"I"• HIFCCO Ex. 2 at Bars Swnrp 0232514.  

Tr. at67.
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7he evdence shows. that Company linetnen sometimes made subjectivc 
detemnatijons as to the Cause. duration. or eff~a of &n outage, thtus cauing the 
Company's SAIFI and SAIDI numb. to be Unreflable." The evid. nce a loreealed 
that MOst historically deficiewz feeders serw rura customers.47 This observaton, is 
suppored by EGS' testimony that it prioritize restoration of feeders selrving the greates 
numbers of customers, thus eaI g those fna wrdniy ra ms ikl ua)t 
experience recurring service reliabiliy probkms q 

Creneral Counel, Cites and HLCCO asselted tha -thc Company has 
Manipuated i brmation to -show beter petformane. A significant proble6 . ith the 
Company's use of prformance and reliability indces is that they refec outage 
fireqecy and duation on a system-wide rather than feeder~by-reeder basis wh2ich can 
mask .poor pedormanc of indivdual feede&- For example;, EGS reported a system.  
wide SAID! of 133 minutes for 199e'~ but this mmmur Waied to reveal that 8*3 feeders or 
primary cbmcits expeicnced orage times in excess of 200 mimites 2'I The average 
customer on the". circuits experieced, art ouuage duration of 3.3 hours.5 Mome notably, 

Trw 47-48.  

48 The RftcbWa (ndacod) Testhnony of Datak Hasbrouck on behalf of the Company eactItu this quotc _0" OmP==u fan to keep in mhtd whea coauidaftg a mcrzoa or Smvpq of ==sOwnr who mmeislzly receive leu nbble sevice thea the average cnvower is that then anm geopaphi anid famavra cooditim beyond t dwilhy' actoL Tese ewdoadlios n combbiong with the coemucdo cog consderion may effiectivuy Ha* the rualri tew a lyM =MteWiou for amalom in =tala M Y~a I ECS T=&as =ervce ueriioY. the Bofivur Peninsua =md Sabine Pas art be eztaopl whem these coaMmit come 'Mz Play -r EOS*EZ. I L Hukwuuck Rebunal Testimany at 39.  
"TL~ At 278-79, GenIUJ CMMse Ex. 3. Eckhoff~feat Tetaimoy at 54.  

SGeneral Comuns Ex- 3. EcUr~OffDfr= TesuoY alit9, Apendi R and!1 Th a, 41-07; HLFCCG Ex.  M=PtosDe Tesftimy at 12-14.  

'aGeriral Cowise say SAflX in 1996 was 1S7 minuici. Gencru Coumse Es. 2:4 HLFCCO E% .I Psuon Direc Tesimony at a3 

12HLPCCO Ex. 1. Pmno Dinea Testbwmny at Exhgbk ADp-,3.
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customers on feeder Tamina encounmered 41.3 hours of outage time in one year.-' it is 
apparent that system-vwide averages used by the Company cannot be relied on to disclose 

many of the localized service difficultics.  

The historic data presented by the Company is not accurate and consistent as the 
Company itselfadmitted to not collecting all relevant data,;" changing the standards for 
data Collection, and bmitt inonDsIStent data for ASAM and SAIFLs Even the 
Company's internal audit revealed that reporting of outages has not been consistent." 
EGS cannot correctly measure how many individual customers lose service because of an 

outage affecting parts ofra feedcr." 

The Commission, concludes that the types of information monitoring and 
reporting tools rclied on by the Company am useful, but they must be employed 
uniformly and consistently to be meaunigfu measures of Service quality. The 
Commission finds that the level of EGS' service quality and reliabity, as documented 
through the Company data, is uneliable because the data fa&l to record and report all 
evet accurately and consiste:ntly. Pockets of Inadequte service ae ignored by rysem
wide measures, and su-h meas&es do not identify recurring tndividual-feeder problems.  

2. Vegetation Management 

Vegetation management is the catch-all description for programs involving the 
removal of uees, bushes, or vines that overhang, grow into, or toward conductors smmg 

.Gcnerat Counsel Ex. 3, EckhoffDi=r Testimony, Appedix H_ 

' Tr. at 706.  

"Geien1 Counsel E. 3, E.EhffDir.Tesumany at S4..

C7 Chfes Ex. 1, Law= Dm Testiony at 12.  

' Tr. at 44546.
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along the Company's ROW. The purpose of vegetaWon mnagmaw is to ensure, to the 
greatest extent possible, that vegetation in. or near, the ROW does not come into contact 
wib the conductors and thereby cause whe breakage or ground faults.' During the 
hearing, Company witnesses rmfed to scheduled W"e Uhinmig, caried out on a three.  
year cycle in urban areas and a six-year cycle in rurd areas. The evidence presented, 
however, was not clear on whether EQS actually followed the stated cycles." 
Nonetheless, the Company argued that its vegetation managememn has been adequate and 
consist= with bduny practice..6 In A EOS assered that it had improved vegeta.on 
mangemcm and itroduced efficiencies when compared to the Pre-merger period. 6 

General Counsel, Cities, and HLFCCO p d extensive evidence.to document 
serious neglect of vegetation managemen and cmequ=t heightened risk to the 
distribution sysm.The majority of incidents included in the evidence involve three 
types of Vegetaion.relatcd damagc wires expendg down into vegetation due to 
icreased load or lack of dlndr~earance; overhanging limbs brealing or growing into 
wires in non-inclement wmathw. and limbs or t= bending or brea•ng onto wires due to 
wind, ice build-up, or othr adierse weather conditions. Thes= parties also argued that 
the ROW surveyed were in need of xtensive clearing and thba vege on encra chments 
posed unacceptable ridsks. Cities claimed that neglected vegetation management 
multiplied the severity of the ice storm in January 1997." The number and duration of 

sT Tr. at 176-17k.  

Tr. at6O2 72, .  
" 20 ES• 10. Frift Rftta Testimony at S3. 59. EG3 s=0 thdt moe than 80 percmm of de Compmny's vevwa m oxpadu- = aloaeted to ikmming. which is abom the Indusay 

"2 EGS Ex. 8, Ervi Spplemm•a Direct a 2.  
SGenera Cmmsd E•. 4, Gounalez Dirm Testmoa'yat 64; &%ot Conse EX. 1, £dMd DireTa 
Tealmany a 8I.1.  

"Tr.h 30S-"&
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veg .ca used service inrenm= pions almost doubled in the last four years,'. and 
vegetation-related SAIDI and SAIM have worened since the meqger.ý" 

The author of a vegtadon maagemen study. commissioned by the Company, 
observ•d zhat.there wer= Mmeaa where maitenance clering had been defe=nd ntil brush 
reached the conduczors.m This same study proposed specific and compnre -v ways 
for ROW maintenan. but the Company p=semed no ovidence that the study's fimding 
had been implemented. An e-mail sent in August of 1997 by an EQS network manager in 

Beamnont idenifi!ed tres touchin €onductors. as one of the rp•ventable root causes of 
several recent outages.a 

The Commission .concludes that the level of the Compn's vegetation 
management is unaccetble and bas significantly affced the reliabiity of the 
distrbution system in recet years. While such a deficiency ay not in itselfimpact a 
4pical system severely, this deficiency is. manified when the inadquacy Iof the 
.. A -s- ture and the natme of the weather in the Company's serviMc ura am r taken into 
ac=ounL' The lack of preventive vegetion control effos by the Company and nelect 
'of regular vegetadon caing have led to the crearion of mnwsay eisks. 7T1 
Commission does not Sugget that mround-to-ds tree v'tri ing is neccsy, but the 
Company clearly has siifi cnt room for pro• •L The vMn hiri.n of 30 new 
vege-aton clearance =ws, while welcome, conflms the exstce of an uacceptable 

eHLP Ex. 1. PA~m 6b= Testiravuy, f..bin ADP-10, ADPF13 (Immdng vahz= for sm
*'idg SAII) for Texas Increaued fGm 21.17 In 1994 to 40.36 in 1997, and SAIFi doubled, from j. in 
1994 to .63 in 1997), 

""Oeerat Counl Ex_, 37.  

'7 miral Coumxl Er. 27- Ezivfrnmmul CoslamhwM Inc., Repm n eDsm-budwo L=n Cluearne 
PM (Jul. 1994) at l-2.3

"ltlPCCO Ex. 6.  

"ff Tr. i 309.
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backlog in vwgezaon controLm As will be discussed below, the Commission is also 
concerned that manages in Texas have no clear rMe of authority or rcsouces nceCssa 
to implement Wective vegetafion management poldes.  

3. Emergency Preparedness, Response, Outage Restoration, and Treatment of 
Storm Data 

A. Januar 1997 Ice Storm 

In mid-Januay 1997, many part of Tema experiecd a seee csom 
disrpions of electric serice were sustained by most utilities in the su " The impact 
on EGS' terrtory was particularly hard. At one time, up to 120,000 of EoS, =stomers 
were without power and it took se-ven days to complete the restoraion pwcemss 
-Uiing help fto other utfities and.contra workem, EGS had more than 2,700 

persnne wodngto estre ervce. In. assessing the Companys periormance,. EQS officials compared it to that of other utilis and concluded that its efforts were not only 
adcquat, but even -very goo&L" "rhy blamed most ofthe dama on excsive ice." 

This view VMs not shared by the other paztiea.L' HLPCCG played excerpts from 
taped convemiins conducted by the Company' diqpather durig the storn% Which 
highlighted insufficient numbe= of personel and initially inadequate efot orpi h 
daxnage.7 

fot t e. h 
The Cities awsrted that the W to use their own employees for rep;ars, 

Tr. at 730." 1, 787.  

To Gaicra CoiselE 2B.. ZR, uges wowk*pes Zes Stm '97 Field vesIptiOaj PrMJe 16301 a 11-.3 
73 G Ex. & Ervhn Supplmnrnal Dira Testimmayg a3.  

Idg a74-75.  

Tr at 379. Cities EL 1. Lawmo Dinb•t rtioy A: 12.

"T. at 87.92.
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Including the handling of live wires and that in some in es they were unable to 

reach Company employees t alL 79 One of the Cities* exhibits was a letter. dated Augus 

17, 1995, from severa] fire chiefs in EGS' service territory to Ite Company describing 

various problems with emergency procedur= such as not being able to reach the 

Company's 1-800 telephone number-s Some other cities* represntatives testified.  

however, that the Company-s resoration efforts were good!' The Significant disp-iries 

in the Company's response to the damage caused by the ice storm suggest a need for 

greater and dcear ommunication between the Company and all cities. including 

development of contacs before an emargency occurs.  

The Company has an emergency plan on Be with the Commission; the plan 
contains no obvious deficiencesn' As Is industry practiee, EGS also has agreeme 

with other mtilities for emergency cooperation; those agreements, however, are not in 

writing.2
3 

The January 1997 ice storm was certainly a seyve storm that would have 
adversely affected even the best,-maintained d system. EGS' distribution 
system. however, is not the best-maintained. A major cawe of the outages during the 

stopn were broken or bowed ice-laden t=e limbs overbanging the wires. Tree limbs in 
ROW overhanging distribution lines pose a thrat to systu reliability, and are Im ely 
within EQS' control The Company's failure to clear the limbs before the stom was a 

Tr. at 376.  

"Cies Ex. 2. Kimlr Dir= Tesumonyat 2.  

Cfties Lx.2. Khulr DhectTesfays??.  

S Tr.a3t77,31.391.  

G General Cousaml Ex. 2. Halghs Dic= Testmdouy at 21.  

CTr. w 676-77.
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major factor in the number and duration of outages expcrinced by cusomners v While 

Company's initial effos to mobilize and dqeo'y additioal non-EGS petsonnel were 
slow and cause concern. 5 vegetation manageRment faibmr greatly aggravated the 
situation. The Company has experienced major storms in 1994, 1995. and 1997." The 
weather, however, cannot be an excuse fbr poor service. While Ihe Commission does not 
expect 100 percent reliability, the system must be built and maintained taking the local 

geoVgpc and weather conditions into account.  

b. Trmtment ofStorm Data 

The Commission has rcquird utwes to rep the caus= of intemiptions, 
including the ex'Ime storms. EGS, howve, excludes outage duradtn and fequenc 
data form its SAID! and SAI" reports if the data are attibutable to a "major storm."' 
As dermed c=rmntly by the Commision, major storms include situadons in which thcnr 
is a loss of power to 10 Perct or more of customers in a region over a 24-how period 
and full IeStoration is not achieved wiihin 24 hours=" EGS' definition of a major storm 
counts any event in which 10 pc:nt or morm of a region's customers are interrpted for 
24 hours or more, and is similar to the Commission's defluition., 

IHFCCO argued that intruptions associated with major storms should be 
included in thc computation of reiabffiy indices. MFCCG maintains that the design 
and maintenance oflines, and thmfore their condition under the suess of sever weathcr, 
is within the contol of the uility." Exclusion of major-storm interruptions fom 

Gemriru Consel Ex. 2. Huom~ Diiea Tenmioy ul1?.  

Tr- at379.  

U" Tr. a214,377.  

g Tr. atS4.  

EGS Ei. 10, Eiv• Rebuna Tesdmony a' 3A.  
uId.  

" HLFCC Ex J. Pam Di=ra Tewmony at 14.
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teliability indices could encourage reduced prevgntive meimenance, includin vegetaon 

management, and reductions in foc needed for restoration efforts.! 

The Commission is reluctant to allow the Company to exclude major-storm data 
from its overall reports bemause such reports may be incrctly perceived as an 

indication that overall service quality is better tha it actually is. Also, leaving major.  

storm data om may obscure the fact that poor management and maintenance, and not just 
the severity of the weather. contibute to or cause a weather event to become serious 

enough to be classified as a "major storm." Despit a great deal of conoverig 
testimony by ctzstomir groups, the Company continues to assert that the acknowledged 

problems during the 1997 ice storm were a "storm-okfhe-cntwy" aberra•ion.'" 

Allowing the Company to crv out major storms from its outage-reprting data woud 
mask the seriousness of se'vice quality problems that occur on its systm uder all 

conditions.  

The Commission understands that if a truly major storm afiects the rystem, the 
Company cannot be expected to restore power and respond to increased €at.omer calls as 
fast as it would in a more "normal" or dayo-day situations. Therefore, the Commission 

will allow the segreation of major from no-major storm data in outage frequency and 
duraion repors The major storms, defined by the severity of the weadher conditions.  
rather than by the outage duation, will be reported and evaluated separately, as discussed 
in the "Rermedies" section below.

, Tr. at 225; EQS Ex. 10. Ervin Ramtbw Teciummy a1 z2-IS.

" d at IS.
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4. Personnel Levels and Mdnapmene Pracdees;, Speding Levels 

as Personnel LM.ve 
All panies agied that post-mergcr personxme cuts were executed. ostensibly, in 

order to save costs. The Company asmed that cuts were possible because of increased 
efficiencies and that the permane=n=eployces were simply replaced with conm-act 
workers." The other parties maintainW that cu=s w=e not only too extensiv but 
resulted in a loss of many years of worker experiece ta could not be compenased for 
by co •-t wore who my lack knowledge of the sy*eh or loyalty to •th Company.  
For example, Ge=eral Counsel witms Etlridge cited the Cd departure of 66 
employees with an average of IS yeam of experience each. A precise number of lost 
employees was not conclusively prove ft Compay mainuined that. total net loss was 
only 23." but HLPCCG, for instance., asserted that in the space of thre years, the jobs of 
67 linemen were dminated.' 

A related Issue concerned the Company's ability to evaluate contract workers' 
p=formance: while the Company felt confdent about increased efficiency of its hiring 
practices,, It did admit to not having pmfomance masures for contract worker..' 
GeneWa Counsel Presented Company documents showing that conrnh over contract 
worker manage=ent wer not efiective.' An internal risk ass=mew audit, conducted 
by the Company, also concluded that no formal and conds pcess exists to monitor 

'3 Tr. at 160, 236; EGS Ex. k. Erri SuppkInun] Db al 19. EGS E.x. 10, vi R-c-bu T•cdmoy at 

51.  

Gal Counsd Ex.'1, 1Edd Dk=g e? vTuy at 37.  

"Th at236, E035Ex. 0Ikr1n RebumITesdOU),2Sat 

HLFCCG 1B at 6 (nefaTrM w Genml Co=msd Ex. I6.2, and Ex. 1? Aj).  

"Tr. n 249-50.  

"Gen•:r Coum= l 19 at 14 (rer'ing to HL=CCO Ef. 13. -.Ermm fiteraui AuMi and Risk AsseImen).
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contractor perforance that management employees do not generawe necessary reports to 
allow proper monitmoin and that distribution contracts are not compe•. "rely bid.9  An 
additional concern presented by Cities daft wih the decrease in the number of 
operaiowl staff while reglatory staff increased; this led Cities to conclude that the 
Company had insfficient focus on system maienancwe mtemrs= 

The Commission concludes that,. post-merger, EGS cut many experienced 
employees, some of whom were consequently replaced by contract workers. The 
Commission. however, will not prescribe what peronel levels the Company should 
maintain. It is up to EGS to make sure it has enough workers to carmy out proper 
maintenance and necessary emergency responses, along with having well-defined 
performance measures for both regular and contract employees.  

b. Manaeement Praeticg 
Because the various opemrional enmiies under the holding company arc split both 

along functional and geographic lines, tracing mamgemenx sircture poses some 
difficulties. According to Company witness Johnny rvin, a nemtork manager is located 
".in Beaumon along with a reliability supervisom There we two levels of customer 
service managers located in B=umont; the vice president of customer service is located 
in Jackson, Mississipp•. During the h=in& however, the Company presented its directo 
of pei•formance mewarment, located in Little Rock, Arkansas, to speak on customer 
servimc issue. The network manager and reliability supervisor report to a fianchise 
director (mn Beaumont) and reiability director (in New Orleans. Louisiana), respectively.  
Both of these directors report toa r ic presd of d ibution operations who is 

located in New Orleans and is acmally employed by Entergy Services, Inc. The senior 

"HLFCCG Ex. 1. P=Fmi Dinuc Ttstmon. Risk Asme Aachment at 3.4.6.  

chits Exr. La=. Dter Tecsffto satI-; Tr.h h 164.  

w' Tr. au 789-794; the cifrn desrition of the msaawiea: uu is W=e ftan thee Faz of the 
VwmCTpL
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vice presiden answers to a utility group president. who has above him the def utc i 

officer and. finally, the chief ecutive officer of Eatera. According to Mr. Exvi, this 

reflects a new and "flattr" organizational sume, designed to promote better 

conuunmicaiom 1 None ofthe manages in Beaumont reports to the EGS presid=nt, who 

has offices in Beaumont and Austin, Texas.  

"The Commission has concen rgding the Company's a sructu•r 
It is not clear from the evidence that managers actually have the authority and matching 
resources to supervis their spodfic areas.'3 Tm resposile for systm, reliablky 

have Uttle control over the vegptation mangemsent Me even though vegetation 
management has a major impact on -how well the T&D system functions. The 

Company's intenal audit concluded that there was no overall straegic plan in place t set 
peformance strategies, and that hindered managemet,-in accomplishing business 
objectives and goahs.'1 While EGS' represetatves explained that recent changes in 
management swucr were aimed at increasing communication, they also revealed tha 
theme is no structu-ed way for the management to track and resolve problems reported by 
the employees. "s In addition, managers' bonuses are tied in part to cost-cutting which 

may conflict with effort to improve system perfornace.' 

The Commission concludes that those who are responsible for the reliable 

performance of the Company's distr'bution system in Texas must also have the necessary 
authority and resources at their full disposal to maintin the system. The managers in the 
Texas territory must have clearly delineated powers and should be accountable to a 

luId 

'T Tr. a791-9L 

HLFC EL I. Paron Dirw Testimony, lntaml Autdiad Risk Assessent 4.  

'• Tr. a,204.0.  

T• /r. at 475. 947. Guerel Counsel B- 20. Also. EGS ieun rIsk assessme•t=smdes for Veetsti 
manasemet and disteiburic muintedwcc list cost-cuug wa major basinusgos



' *.JUL-U-O Miu -, ...  

PUC DOCKET NO. 18249. FINAL ORDER Page 23 

unified higher management. The curnmt, bifurcated anamnrent smicru• under wiich 

local Texas supMrUsors report to multiple supervisors, is an obstacle to effective and 

reliable operation of EGS" Texas system.  

r. Spending L.evis 

An issue- addressed at length in this docket involved the Company's record of 

investment in the T&D system, particulad y in mainenace. While thene is hardly a 

substitute for sufficient O&M expenditurs, the Commission wl not prescribe a specific 

level of spending that may guarantee adequate service quality, and, at present, is nom 

keenly interested In past expendite leveL. The Commission Is primarily interested in 

results. As noted in the March 7, 1997 Supplemental Pimnar Order in Docket No.  

16705, the Commission recognizes "that there may be a point of diminishing returns 

above which the dollars or =sou==s allocated to smrice quality become unreasonable 

and fail to be cost effýctive."'• That crossover point is not se= in this dockt, and it is not 

iznteded to be set. EGS is responsible for determinng adequate spending levels and for 

the a opriate allocation of resources to O&, dismbution capiul additions, and other 

categories in order to meet its obligation to provide adequate service quality.  

In the hearing, EGS witnesses maintained that the Company had increased 

tansmission and distribution spending since the 1993 merge, that inspection and 

measurement standards had Improved; end thar its spending on service quality programs 

equaled or even exceeded that of othr utiides.'" It is not certain, however, that EGS 

actually increased spending becamuse expenses were not cat.gorized dearly. increased 

spending& ifany, shows just that-Increas = &nd it does not measure how the quality 

of service has impwved, or whether the service is adequate in accordance with PURA.  

Supplememi Prclmizay Ordcr at 2. Dodm No. 16705 (M. 7.1997).  

U Tr. a 760. EGSDB a:7-10.
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10no9IMesM& EGS is lequid to provide cofiftmW d adequar- seMrIca in acordam 
with taditional reasonable and necessary cost standardsn.' 

In a memo dated October 31, 1995, a Company oifcial discusses vegetaton 
maintenance speding in the Southen Region and points to a recently implemented 20 
percet reduction in allocations which, he Wepse, cannot be sstained by any region 
without an advere effect on customer sericm. 1  The parties g=rally agreed that 
spending on OW decreased, while dist'bmon capital additions sgightly fi.-eas•e" 
The n•tena Audit deparment of the Compay in its d.aibution risk assessnent study 
identifies the budget procms which allocates dollars to the regions based on past hWfozy 
rather than systm needs as one ofthe problcms-that needs to be resolved."3 

Aftraluafing the record evidenceM the Commission concludes that expend 
levels for O&M ae confusing and unClear, and pose a problem regazig tracking and 
accountability. While the ,Commission declines to s specific amounts to be spent, 
pre racking and accounting of expendi=trs, both by type and jurisdiction., ame 
eentdaL For example, the Company was unable to cxplain a 50 pecm increase in the 
miscellaeus Federal Energy Regulatory Commisson (FEC) Account 5.113 It is 
virzally impossible to ascertain how much of the O&M budget is acuy spent in the 
Texas jurisdiction or for dismibwion capital additioQns compared to system 
maintenance.  

'The Coinmioa would exp some in1uses YP sTg since • t 1993 megr be=e CISU, facing ban y, would have pres=*ab edu• d even the nosesy expeso 

Genae Counsl Ex 23 at 2.  
its Tr. W 134, 248; 353-54; GenCez Counsel Ex. 1, Ezbridge Dhat Tesunoy a. 20. 27; Chins Ex 1, 
Lawia DVkvt Tatimony at g.  

" Gea Couel Ex. 3 at, .  

)Id at 9, Tr. at 1-534.
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The Commission concludes that expenditures for O&M must be radiy available 

and verifiable. The same applies to the oft-mentioned, but never specified or quantified.  

"icased c iencies" used to jusify cutting coss' 14 For such claims to have any 

weight, the Company must have a ready and reasonable xplanation together with 

supporting documentation.  

S. Pockets of Unreliability; Customer Service 

. Pockets of UnrMiab|Utv 

One of the issues identified in the Supplemental Pmeiminary Order in Docket No.  

1670S involves pockets of particularly =rclable servim"s ,h as the feedet Tamina," 

which had 413 hours of outage time in one year."' Rmal customers are more likely to 

experience outages and wait longer for restoration. ThMe Company admits to areas of 

lower reliability" 7 and agrem that "ownics" must be improved.i" M= Company's 
pactice-seemingly logical-of first restoring and cleig aas with most customers has 
led to the same customers experiencing reated lower-quality servic.. In addition, the 
Company maintains a list of poliically sensidve" accounts which sggests that some 

customers may receive pnfrcmntal treatment.3 

The Commission concludes that there should be a high standard of service for all 

customers, Including a set inimn stndard below which no customer would fall, and 

""E Ex. 8, Ervin Supplem,,nal Dinm t 36. 19-0.  
*" SupplememW Prlizlnwy Order at 3, Dod=ct No. .1670i (Mean 7. 1M9); see a.a- CGeml Counsel 
Ex.7a36.  

'" ener. Counsl Ex 3. Eckhofre-- Testoy. Appndix M 

"117 Tr. at 122,223.65L.  

"n Tr. at 223-2A.  

Th at. 39&97.
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thm the Company needs to bring all of its- wrt prforing poles and fede into 
compliance with that minmn =n d.  

b. Customer Servie• 

The Company has mairained, from the outset of this case, tha its service is not 
deficien4 but •t it simply faces a "customer Wo" problem. The Company knows 
that it has a large number of customer who am not satisfied with their electic servicem 
Based on the record, the Commission concludes that EGS customr"e perceptions are 
justified. The same concerns were rcflected in the tstmony of city officials charged 
with pTotecting the health and safety of their ctzs Ofparticular note was the evidence 
ht a municipality was compelled to call upon its volunmte ffighters to disconnect live 

electric wires because the Company's personnel were not available to perform this highly 
dangerous task.121 

The Company's inadequate service quality is not necesarily an outgrowth of a 
lack of "'money" or. "expenditures." Th7e Company has available funds that should be 
sufficient to provide highem-ulity service, as may be gathered from the fact that the 
entire O&M budget was not spent.In It should be noted that the internal risk assessment 
study on distribution line construction and service restoration lists as the fist priority 
i m in customer perception of ener" delivery and impioviemt in reliability 
only as a seco prioriy.'2 

EGS' customers and the Commissionbeliewv that the Company has an obligation 
to provide continuou and adequat service, and that significant impmvements in EGS' 

Tr. a 219. TheCOmMYn's bftWna cuswier snvy showed declining sarxfacon leveh fc 1995 to 
1996, Tr. at 191200.  

1Tr. at .M 

Th ar.t 4%.70.' 

12 GenerCouond EL3Oah a.
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perfonmance are needed. Section D. below, outlines the outcomes EOS must attain for 

the Commission to be satisfied that those improvements have been made. An 

improvement in EGS perfornuac will eventually lead to more favorable perceptions and 

evaluations by the Compmanys customers.  

D. Remefies 

Based on the foregoing analyi the Commission concludes that the Company's 

service quality must be improved. The following incentive plan lays out rFMedies to help 

EGS achieve such Improvement. The five essential components of the plan. ame as 

follows: 

1. A reduction In the renmi on equity divided into two par an adjustment 
component that recognizes EGS' current service quality is not adequate, with 
amounts to be efinded to customers md en incentive-pool component to 
encourage fintre improvements in service quality; 

"2. Adoption -of mhdm= and targvt levels for SAIDI and SAWF as 
recommended in General Comse's testimony, Including improvement in the 
wrst- feeder performanc establishment of standards for major-storm data, 

"and reporting qumn; 

S3. Partial adoption of customer service performance benchmarks as 
r.co mended in General Counsel's testimony, 

4. Establishz=t of a quality assurance rnt to ensure improved 
performance through the hiring of an independent consultant consistent with 
the amended, zon-antnous stipulation; and, to gumrntee the accuracy of 
all dam, hiring by the Company of an indep=dent auditor to review all 

5. A customer Information and notification requirement.  

m EQS had led an mended. nnbno aipuma repnding th Wn of an bnepadt 
Coma= W tO au aCmpemayu dutibutiom = = Mcluding a review of the M Vr,- qhy Pem.  
The Comnmssion approved &e sdipavado wid& maiffismow us n~uay tS, tIM.
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1. Reduction in the Retur on Equity and Incentive Pool 

Drawing from the recoPmmendation in the testimony of Cities" wincss Lawton, 

the Company will be assessed a 60-basis point reduction in its ROE adopted in Phase H 

of Docket No. 16705. This reduction shall be implemented in recopnition of the 

hitorically inadequae perforanca of EOS' distribution system. 7he Company will be 

required to refund current overcollectons, including all aPpropriat es, for the period 

stating with June 1, 1996, the effective date of any rane reductions ordered in Docket No.  

16705, up to the efective daM of this order.'2$ 

Going forward, the Company will collect the amount equal to one-half of the 60

basis point reduction, plus appropriate taxes, and deposit that amount in an iners

bearing e=;ow account to cret an Ince•tive pooL The Compay may earn this 

escrowed amount back by acnieving spec•ifi paf ance targets. The other one-half of 

the 60-basis point reduction, plus appropriate taxes, will be retained by the ra-epayers. At 

the end of each 12-month evaluation priod, starting on Tnua7y I. 1998,if the Company 

fails to achieve stated perflormance benchmrks in any of the three areas (SAIDM and 

SAIFi mi•nmrm levels, SAIDI and SAIPI target levels. and cus:omer servce), a 

Corresponding portion of the incentive pool will be efunded to dis ution-lve'w 

customers rivided on a pro-rata basi within eamh customer class, except as noted below.  

If the Company successfully eacbes all of the benchmarlo, the full amount of the 

incentive pool will revet back to EGS.  

Pedronazce will be evaluated, and dho incentive pool will be divided, according 

to three measurs (I) improvement in the minimum performance l-vels for SAIDI and 

SAIFI for worst feedas; (2) improvement in the target performasc levels for SAIDI and 

SAMI for avcragp feeders; and (3) imp'ovewen.in customer service performance, which 

c The tffctit dam of thIs Ot for thep pposa of the requirma so foreb beifts it th d&s an 
wisic the Orde Is s5•p&
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• bhas five components:. (a) billing-eor rae, (b) connection t- at the call center, (c) 
timeliness in completing rvice and meter imuanons. (d) timeiness in completing line 
extensions, mad (e) timeliness in'replacing and/or repairing service and someet lights 

SFor 
the purposes of detcznining what amoumt, if any, the Company will arn 

back4 the portions of the incentive pool will be zeSeed by the following' benchmaxk: 
SAIDI and SAME minimum value impruvements for tfe %wors" feeders (descibed 
below) will count as one-thrd of the pool; SAID! and SAME tuget value inipoverns 
wvill count as one-third of the pool; and customer erc improvements will count as one
third. Failur= to achieve a measure will result in rcfimds to the affectd customers based 
on the requirements for that speific meamsr SAID! and SAF will be calculated on a 
feeder-specific basis.  

The Company has suated it does not have the abit to measure customer-specific 
feeder performance, and thus cannot calculate customer-spcific efunds. For the first 
measure, however, refimds shall be provided to al customen takmg service from a feeder 
that fails to meet the SAIDI and SAIFI minimum acceptable levels as recorded over a 
one-year period. These refunds ame more custome-specific than currently contemplated 
by the Company, but because only a small number of feeders is epected to fall into this 
category, the refund calculations should not pose an insurmountable problemUm For the 
second measure, iftthe Company fails to achieve the specified SAID and target 
level impro,,ement, refunds shal be made to all Texas, dist'bution-level customers. For 
the third measure, failure to meet the suindard for any of tbhe cusomer service 
components will result in pro-raa refunds to each of the dis ibution-level customers.  
Disuinbuion-level cusmers &ne meant to be .hose Texas, retail residential and small 
commercial m•zePaye whose contacr demands ae less t=an or equml to 100 kW.  

ma Te Company Mtes din t I o= nat hav the abilit to die speeifc row=~ to Vwpecific mome It s eapected, howeve, dud the n.=aber of feede involvCd is cha tdM M=Wa l =euzie l be pCOb w 
the Company can am ts TACTICS grom. Tr. aT44.d.
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Feede-specifia nfimos shall be dim-bued in a single billing peiod in proportdo 
to and limited by each cmstomers total aml eleetliC usase (i.e., no cuomer shal 

receive a refimd greater than the total amount paid by tha ustomer for the seMvce in that 

year). If any moneY remains in the pooL dte amount shall be reiinded to all disuibution.  
level customers on a pro-rata basis. All refwids shall be labeled "Service Qualty 

Refund" on the customer's bill and shall be directed to the current customer 

srce at a given premise.  

2. Minimum and Target Performance Lebvls 

a. Frequency and Duration ofinteruatlons 

The perlormnce benchmarks am drawn from GeneMal Counsl's testimony with 

some adjustments. General Counsel proposed that the Company measure the duration of 

intenption using the Average System Availability Index (ASAI). TMw ASAI index and 
the SAID! index are closely relate. Since the Company is required to report SAIDI 

under the Commission's srice quality rules, that ine will be used as the duration 

measur General Cou.eL, IHLFCCO, and Cities 2e thaz.peformance should be 
m=eurd feedcr-by-feeder rather than through a system average. EGS has accepted a 

feeder-by-feeder approach for outage frtwuency.'" General Counsel's proposal for 
feeder-by-feeder SAIFI and SAIDM targets is prescnted'in Table I, wher the SAIDM 
targets arm convmrted from the ASAI values recommended by Geneml CounseL' 2 ' The 

Commison adopts the following perfomance targets for use by EGS as its rliability 

rorm standards 

""r. at 22. .  

'Ga-I Coum Ex. , Ez, off Dhrw Tesdmioyut 7. H.PCCO recomends an aow ffe-iy
fede s•andard for SAM of 3 ktwtom ad for SAJDI of 200 minge. HIL!CC3O Ex. 1. Patoo Din= 
Testm•ny at 29.
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Table 1: General Coune's Proposal for Interuption Pufobmanc Meumar 

IndexMVan imum Acceptabk Value Targt Value 
.(Annual) ("Annul 

SAIFI 31. ierrupdions. lunqipdoms 
SAID! 315 mintmes (S2S hmon) 15 minutes (2.63 hours) 
Soaw= Ed.Eoff Din= Tv :- ma 7.  

General Counsel's testimony indicares that iMIbution feeders serying 
approximately 90 percen of EGS' Texas customer meters met the minimum acceptable 

values for SAIDI and SAIFI in 1996.'2 DisM'bution feede serving approximwely 75 
percet ofBOS' Texas customer meters met the target values in 1996.Y 

b. Minimum Performance Benchmark 

General Counsel presented testimony to show that 10 percent ofEGS' feeders fall 
below the minimum acceptable values for SAIDI and SAIFL As part of the remedial 
plan, the Comqpn must achieve 95 percent compliance with the miimum acceptable 
values in 1998, so that no more than 5 percent of distn'buton feede= serving EGS" Texas 
customer fail to meet the minimm acceptable values for SAIDI and SAIFL For the 
following year, the compliance level will be raised to 100 percent, so that no EGS' Texas 
distr'bution feeders will fall below the minimum acceptable value for SAID! and SAIFI 
The Company will maintain or exceed the 100 percent compliance with this standard in 

the subsequem yam 

To document and track th. improvement,. the Company shall identify the wo=r
performing fecders in the following way:. all of EGS' 431 Tezas distribution feeder shall 
be ranked from best to worst according to SAIM numbers. A list of the wors 10 percent 

"v Genrel Coumsmi np that Reede= mvi 89.97 percent of EGS' Texs m c omerm met the 
SAM minhmum value. ud 90.J4 pe It met &e ASAI m.zimum vaiTne G. eal Commssl ET 3% Eddboff 
Dimet Testimony u 33-34.  

Ga m Counsel dwpatd tha fieders serving 75.6 pa of EGS* Tens cmas mer the SAM 
w vlue. and ?686 pav met the ASAI -z v- alm U

. JUL-UV-UO IIIU UU*Wr" rI' j WA.&-. V4 64-.. .. ...



JUL-09-98 THU 06:03 Pfl PUBLIO UTILITY COMll FA tU bI1 93b fUt P;3l 

PVC DOCKET NO. IS249. FINAL ORDER PaP32 

shall be submitt•d as apart of fte June 15; 1998 Mectic Service Quality Report fMling.  

Becauw the r-powt asks for dam on the worst S percent of e feede, the Compay shall 

supplement its filing for the purposCs of this Docket If the Compmay fails to mect the 

minimum acceptable value benchmark or the nqozr-gon rsmtoration meamsw as 

described below, for that year, one-third of the incentive pool a=ouaz will be refbmdcd to 

customens saved by all non-complying feeders.  

e. Tar•et P•e ormtane Benchmark 

In 1998. for all feeders, the Company mmst achicye- 85 pect compliance with 

General Counse's recommended rget levels for SAIDI and SAIR to mtn the 

corresponding portion of the incemtive pool (Le., the.Company must improve up to the 

target levels an additional 10 pe=nt of its feder. fron 75 to 85 pecn). In the 

following year. ,SAID and SAIF compliance with the tares leveLs-wili be raised to 90 

percent of feedes, and this level will be maintained or exceeded in the fimw-e. If the 

Company fatils to lteetý the tangc pcdbrmance benhrkemrc one-third of the incentive pool 

will be retlndcd to all Texa d-butIon-4cvl customeri 

d. Treatment ofLMulor-Storm DatA 

The record shows tbat exm weather eve can use major ou=ge For the 

purposes ofmrcord-keeping and pe•fonrance evaluation, it is necessary to defimeceteme 

ev=ts according to aetual weather conditions rather than *h effect.weathr has on the 

T&D system EGS shall define exaue wueater as an ice accumulation of at least oe 

inch of ice within the peziod of 24 hours, or winds Water than. 80 miles-per•hour. Th 

Company shall keep its reods in a way that includes all weather events, and a sepanat 

set Iha= includes only the major-weater events. The deermination of the CompMY9's 

perWIUanceM regarding SAID! a=d SAIFI benchmarks shall be Waared based on th all

inclusive data In addition •te Commission adopt as the pedomance UMsu for 

major-weather events the complete rastoraion of all custom= e electric savice no later 

than 120 hours afte the initialion of such an event (Lo., when accumuton of one 

inch of ke or 80 mph wind have been r=ece Failure to achiv this mMsu will
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preclude the Company's recovery of the one-thid of the incentive pool ascated with 
the SABDI and SAIFI minimm acceptable e ompliance for that y 

If an extrcme-weatier event occurs on the system, and the Company believes ii 
has a denimcnW effect on ft overall peformance for thai yea, the Company may 
submit a good mm excepton filing for the Commissio's consideration on whether to 
include such an event in the annual evaluation ofcomplian with set benchmarks.  

et.Reportin Reoufirements 

As discussed above, the Company shall file collected data regarding perforance 
measures on a semi-annual basis. In addition to that filing, on Mareb I of each year 
begini in 1999, the Company shall file a proposed reconciliation statement showing 
the level of achievement with the establislied benchnazib to qmlfy for any pan of the 
incentv pool The fiing sball be audited by an nependent audio prior to fii• and 
the auditor's -epor shall be filed with the proposed reciliation statement. fand when 
the Comnmission approve the filing, the Company shall retain thr- apprupriate portion of 
the pool or refund the c€responding portion to Its Te•s distribution-evel aistomers, as 
directed by the Commission. SAIDI and SAIFI shdl be defined amording to the 
Commission's lectric System Service Qaity Rport filing (PUC Project No. 15013), 
and shall be reported a to the• schedule M= fort on tbh form (May thmoush 
October data due on December IS; November through April daft due June IS of each 
year). WGS fled the initl report on or before December 15, 1997. In its December 
filing e=h yeaw, EG3S shall for the puzposes of this Docket, provide an annunL audited 
surnmary ofdata as well.  

3. Customer Service Pelormznace Benchmarks 

The performance meas lied below in Table 2 an drawn from General 
Counsel's Commendations, with the exception of security and ls light teplacement.
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which is based on a recommendation made by the Company.' 3' In its repay bfie4 ESS 
adopted many of the components of Greneni Counsel's recoummeded perfomance 
measume for customer servjce.W3 For the purposes of this remedlial plan. each customer 
service measure vwill be computed for the time interval noted in Table 2. and reported to 
the Commission eveay six monfth consistemt with the Miing dates fo, the service, qualiy 
reports. as a separate Customer Service Repot. If all fmv tarem arm achieved by EGS in 
one, given year. the customer service portion oftha incentive pool will be retained by the 
Company for that year. otherwiseý that portion of the in cetidve pool will be reftnded to 
distribution-Ievel1 customers on a pro-rama basis.  

ThIable: Performat~ce Targets for Customer Service Measures 
Cutwomer Perfortmazee Targe 
Service Messure 
Biling-ernr rate The T==a System anverg =Mtnhly nm of =4Wna cuxionier ove-b~iig CIA WS per 1000 custower shal Mo ~CeTd five 
Call cesrer For every, fivedaby peidW wichi any grimu moati a any EGS canl ca ,35 Perforumance portent of repair service cafts call to basiness offices, and other calin shall be answere within 30 seconds 
Service In aW tlistribuzon sobstaiton sevice: ann., 90 percen of applknions for new inswilon electric servico and~n mee,o not brolvbig rme exensioas or new failinks "hl be filled withi five wodt~ do^s cccludbog those amen ini wb"c a Inau date is spocifically requiested by ft cu~xncr. Service imstlazdon compliance wifl be measured on a quoarely basis.  
Line extensions In any dstlsuibuon substation so-vice ama SS poemn of requests for line extnsI ons or new W,~te shall be cocapleed within 60 workdng dai,% atcludins tboss orders in which a Ina dam is specifialy requested by fte customer. This standard Inehades osdar fir new wvyce and other services hwzaflzcionx, moves or change& but not couple services. Wie. installation compliance will be measured an a quartery basis, 

U~sk in sany disriludm sAbstauia sevice ums, 90 poemn of all 'a~ c nrieport of rep acemeneu secu;*t and mteetighe "uaes shell be =orce within 48 houms Light 
replacme comspliance will be weasuWd on a quav*l basiL.  

NateDefibaiuiof~ ospedCvll trm us amdmAmm,d hes 3.3GooftD imanDs~Tesheoy. Anuhmem BG4L

UGeneWa Counsel Ex. 7, Goodman Mkeet Testitnoay Gmeneal Coumse Ux 3. Bmewvs Dine TestiMo. Anachmtntr JBOG4L 

WUS JtePIY Brief It 17-21.

DI1AL ORDER

rnA nu. oir- zoo juuj
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4. Quality Assurance Proposal; Independent Consultant and Independent Auditor 

According to the terma of the amended. nobtimanimous stipulation. the Company 

shall hire an independenrt consulumt to assess the dismrbution qystem. develop strategies 
for impmvcmenL revise daa collection practices. and set up evaluation criteria 

procedures spelled out in the order approving tbat stipulation as modified. 33 Testimony 

in this dockev cxposed -nconistencies in EGS' collection, recording, and reporting of 

service quality indices, Including SAIDI and SAIFL The Company shall develop a 

quality assurance program that guarantees accurate and conistent reporting of all 

collected data. The Company Shall file l•s quality is maP proposal no law tha July 1, 

1998.'3 This proposal shall be developed with the input and in conjunction with the 
work done by the independent consultant hired under the terms of the amended, non

unanimous stipulation. To guarantee that all dama and reports collcted by EGS and fMied 

with the Commission are acurate and consstem, the Company shall himr annually an 
independent auditor to review such data and reports. "The selection process for an 
independent auditor will be guided by the same criteria as outlined in the amended, znon
unanimous stiplation for the selection of an izdepcndent consultant 

S. Customer Informatioi/Notification 

The final componen of the incentive plan iS the inforation arid notification 
requiremen. Following its annual rec=cliaion statiuent filed with the Commissio.  

the Company shall include an- nws in bills tois customerst da explains the service 

quality its, the Compny's perfor c during the pr eding annual period, 

'S On December 17, 1997. EOS, OPC. CO, Cie md Msan ud Counel, jlb flied a 
suppl~enaczuy motio fur enny of gn order c=assjn= wijb propocd=camcd== to a Fmrlouly filed 
rzoo-manIMMoszikd.  

, 1rhe luak m=so= qurcmet apmeas c g wi* %ue mcaded anmn stipul 
mwlamed to hbirng a wvke •maihy eosumjz filed by-EGS and am dping pmies, an Deoembwe iV, M97.

: %juj- - VU I&LU - - - - .. . ---.
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and the amount of the refund to dlsuibudon.level custome Teinsert Shan contain 

instuctons to custommes on who to contact to report broken or mal/fmcdioning street 

light. The proposal for the scope and coMent of th- bill mascrts shall be included in the 

Company's annual reconciliation Bilng 

IV. Findings ofFact and Conclusions of Law 

The preceding discussion explains the Commission's factual and legal 

conclusions with regard to the issues presented in this dockeL In accordanm with TEX.  

Oov'r Co•Ds ANm § 2001.141. the Commission separately states the following findings 

of fact and conclusins of law.  

4. Fndings of Fact 

P.roceural -Mgtm 

1. On.November 27, 1996. EGS filed with the Commission its transitiontrae case in 
Docket No. 16705.  

2. The Commission reerred the case to SOAH on Deceber 5, 1996. The 
preliminwy order issued by the Commission on Januazy 24, 1997, in Docket No. 16705 
directed that the docket "address specifi service qualit standards that wiHl apply aft 
the ransition [proposed by EGSJ" 

3. On March 7, 1997, the Commission issued a supplemental preliminay order in 
Docket No. 16705 that focused specifically on servic* qualt issues. That order 
delineated z•. questions which must be addresscd (1) Wbhther EGS has an effective 
and prudent m Inge policy in place that devotes sufficient xeswces to aem 
adequate and reliable service to its razepyes; (2) Whether there appear panens of 
variable service quaft in EGS' service teriory, and if so, hat is the cause and 
potential resolution of thes varinlons; (3) Whether the Commissio should implemknt 
pro ues, and if so, what procedures can it implemret to monitor service quality on 
EGS' system, and to respond to stuations in which EOS' servic quality falls below the 
benchmark levLs.  

4. SOAH seg nted the beatings in DockttTa. 16705 (SOAH Dockd No. 473-96.  
2285) into four phases to address mous tzansition and rate issues separately. The 
service quality Issues w=r- shedzuled for hearing in early Noveber 1997, in the 
Competitive IssuesP phase of the &-se,
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S. At the November 4. I9 Open Meet CaM= Pat Wood. IUL and Commissioner Judy Walsh voted to sever the service quality issues from Docke No.  1670S and determined that the Commission itself would hear and resolve thesw isue.  

6. An order issued on November 4. 1997, established Docket No. 19249 to address 
the service quality issues. The order also established procedures by which the 
Commission would hear and rule on the service quality issues directly.  

7. Chairman Wood and Commissione= Walsh convened and presided over a public hearing on the merits on November 20 and 21, 1997, to address EGS' service quality 
issues. EGS, Cities, H-FCCO, and General Counsel submitted their testimony and exhiWbi into evidence and conducted cross-examination. The Chairman and 
Comnissioner Walsh also directed questions to the witnesses.• 

S. -EQS. Cities, HLFCCG, and General Counsel filed post-hearing briefs in thi docket on December 2. 1997. Reply briefs were filed by these same parties on December 9, 1997. The Office of Public Utility Counsel and the Auorney General's Office filed statements on December 2 and 9, 1997, respectively, supporting the briefs of the Cities 
and HLFCCG.  

9. Hearings held on Novembcr 20 and 21, 1997, were properly noticed in accordance 
with TEX. GOV'T COD ANN. if 5S1.041, 551.043,-2001.051. and 2001.052.  

10. This matter was scheduled for discussion in open meetings convened on December 17. 1997, and January 14, 1998, for which notice was given ptnsuant to TEX.  
OOV'T CODEANN. if 551.041 and S51.043.  

11. EOS Is a public utility subject to the jurisdiction of this Commission in acIordancc with PURA if 14 31.001,332.001,33.122, and 36.001 through 36.156.  

IZ EQS is a wholly-owned subsidixy ofEnrergy, a holding company incorporated in Delaware and registered with the federal Securities and Exchange Commission in 
accordance with the Public tt Holding Company Act.  

13. Entergy acquired Gulf Stares Utilites, Inc., to create EGS, ci•ectivc as of 
December 31, 1993.  

14. EGS operates In Louisiana and Texas, and through its parent holding company is affiliated with investor-owned electric utilities located in Louisiana, Mississippi, and 
Akansas. Emer's headqurts is located in New Orleans, LousianaL
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15. EGS' TOMa SeMvcS teizitogy covMr the so~tlheaSSUrpart of the state. EGS' 
pfincipal office in Texas is locted in Beaumont.  

Manavemenr Struc~n 

16. In Beaumont. EQS employs, arnong others a networ manage and a reliability 
suPervisor. These managers report to a franchise director, also located in Be=auoL 
17. The network manager's and reliaelty spevwsors 'spons~ibilkites include managin and dealig with system reliability, Outaes restraton, and vegetation 

M8 The franchise director located in Beaumont reports to a relabiit directo, headuartredin New Wre=ns who in ram report to -the senior vice' president of distnibution operations, emoployed by Enterg Services, In= 

19. In New Orleans, the Vic* president of distribution operations ansive to a utility 
group president, who reposts to a chief operating officer, and utmately the chief operating officer of EnteWg. 

20. The network m02111er, reliabilty supervsor, and franchise d&rector do not report to the EQS preside~nt, who has offices both in Austin and Beaumont.  

21. The Company managemet =at=~ti is 111-suted tD assur be~st supervision of the T&D sys%=m in the Texas territory. The supervisors in Texa anwer to multiple directors in Louisiana do not have all th- necessary resours at their disposa, and their bonus incentive* at* tied in part to succeasfo cost-cutting.  

Transmission System 

22. The cons ctrciozr of EGS' ummnsrssion Systemsarted in 1924. Half of the -ransisso lines currently to Service wer added in the 1950'S and I 9W0s. Since 1977.  12 percet of the lines have been newly built orrehabilitated 

23. The Cornmissioiu finds d=a the jýbysical! stae Of EGS' transmnission System is adequaft; few transmissiozi-relatedj outages or circuft breaker opczations occurred 

24. Transmission. line Rnw appear to be clem.  

25. ThM EGS transmission system appears to Provide adeqate, continuous, and reiable servýice.
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Phvsical Condition ,of Dimifimfon Svstem and Pole. •nsection Pro&= 

26. EGS serves approximately 318.279 customers in Texas. The dismibution system 
in the stare is comprised of 21,817 miles of ele c line 394,865 poles; vad 
approxrnmately 431 feeders.  

27. EQS contracted with Osmose Wood Preserving Company to perform inspections 
of EGS poles and crossa•.s in Tcs for the years 1995 and 1996.  

28. In 1995 and 1996, Osmose field inspeors inspected a total of 37,233 wood poles 
in eight different areas. The poles rcvieed account for 9.4 p .rcent ofthe totl number of 
poles in EGS' Texas system.  

29. Although the Osmose inspecions focused on paticularly troubled spots of the 
distribution system in Texas= certain ars evaled a number of deficient poles that was 
excessive by any measure.  

30. Osmose survey results show wide fluctuations in percentages of poles with decay.  
from 8 to 37 perdezi with the average pcenage being 17.9 percent.  

31. EGS proposes to implement a new pole inspection program, through which 
approximately 35,000 poles will be inspected annually, so that all poles In the Tcxas 
jurisdiction will be inspected by the end ofthe 10th year.  

32. General Counsel selected Drash Consulting Engineering Inc. to survey 33 
uniformly distributed substations from the Texas portion of the E3S distribudon system.  

33. General Counsel recommended tha Drash inspect a e sample of 591 
poles on feeders odginating from hs 33 substations, of whic Drsh visually surveyed 
382, or 98.42 percent, of poles.  

34. The Drash rport picked for inpecton approximately eveIy 5th. 10t, or 15th 
pole fiam the substation. The age of the poles was detumined. by visual inspection.  

35. Drash filed ts report on Augusa II, 1997, in which I Identified 59 of 5S2 poles 
with stuctuI deficiencies, such as rot, decay, or kantng, and 72 poles with 
encroachment;s by tree limbs and vegetation build-up.  

36. The brash survey did not us specific crhei by Which to evalum the condition 
of=th poles, but relied on the inspectors' experience.  

37. Beginning on May 12, 1997, the Commission Staff prlbormed limited random 
inspections of EGS" poles in the Vidor OCage. Bridge City, Port Arthur, and Post 
Neches ares. Th Staffinspections also te m q he nother portion of fte system 
wtoe dweter limfts OfEGros' srvice arma
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38. By Aug=t 1997, the Commission Staff .y.d 60 Poles, and-foud t•i 6.7 pecnt had equipment deficiencies and 63 prce bad ROWs pzoblems.  

39. in genera. the distibution system is in adequat codon however, te= ar numerous poles with decay, In need of repa*r or replacement, and mnzy lines and poles tha= need vegeution cicaring.  

40. The inspection prop=a carried out by the Company has not been sufficiently xtensiv, or adcqua to fill its purpose ofsecuring re-.iale service 
41. The Companys distribution system-m.ainteance practices ham failed to assue 
continuous and adequate service to EGS' customeM 

feliability Indices -and Perfomance SmL, 

42- EGS uses the following standards. and systems to collect and record perform=n= m"easre Systm Averge Interruption Frequency Index (SAIFI); System Avreng Inienption Durtion Inda (&4M); Distribution Inte....ion System (DIS) TACTICS; and a System Control and Da= Acquisition &vh* (SCADA). General Counsel also =W the Average System Availability Index (ASAI) as aM outage measure 
43. EGS beim to record a specic outage only afkr a customer calls in to the Company to complain- ing ofthe outage duration starTS aft=r the customer alerts the Company.  

44. Systemwide, the avmerg custom~er in EGS' T=xa teruitory exerfenc~ed outages totaling 133 minutes (as recorded in SAID!) in 1996. The syst w for 1996 was 2.648 interaptions m.,,Ai& S in Tcx2s 

45. Fif•y of 431 feeders (11. 6 .percqt) in the EGS' Texas system were below the minimum~ ASAI standard recommended by Geneal Counsel (99.94 percent or 157 minues) wh1le 37 (8.58 percen) feeders mimsd the minimum SAM1 standard of 3.6 ie po per yema 

46. Eighty-thre feeders or primaycruit exwperienced outag tmes in excess of200 mntsduring 1996.  

.47. Ei&gftn feede's serving 9,457 meters, are "historically defieer•"'w for SAIF, ard seventeen feeders, serving 10,835 metv, a "hlMocally deficiend for ASAL 
48. Nrie percent fthe metrs did not meet minimum A.A[ stmandd• SimWy, 10 
percent of the met= fel below minimui SAIFI benchmak.  

u lfwcdcaly defi-ret feres me t with coasb y pooW peerman o"a a perod or sevftu
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49. Customers on several feeders suffered significantly more intmuptions than the 
average customer, and with kngther outages: feed=rs Tamina and China recorded SAIDI 
scores of 2,477 minutes and 934 miutes reqpectively, while feeder Dobbin reached a 
SAIDI value of 699 minute. Feeder Pleasure scored 10.2 intcrpons, feeder Crystal 
had a SAMFI of S interruptions, and Cordr. scored 7.56 inerruptions.  

50. Sixty-five feeders with approximately 58,000 customers have a SAIM raring less 
than the I 0-year Company average.  

51. EGS testified that it restores fizst those feeders with the highe numb=s of 
customers. Likewise, it clears vegetation first on the feeders with the most customers.  

52. EGS excluded certain data in calculating its reliability indices. In 1994, the 
Company ceased counting outages in areas with less t=an 500 custom•ers. For the first six 
months of 1996. the Compay reported 35 to 40 pec fewer oUtages than were reported 
on average during the first six months of the 1991-94 time-frame.  

53. The average ouma duration during the first three years after the merger went up 
to 2-4105 hours, from the average of 1.3220 hours during the sevin yc•rs preceding the 

54.- By September 1996, the numberof outages rportedincreasedby 80 peentfiom 
1995, due to a grearr number ofsnaul outages recorded.  

55. EOS prepared a Reliability Report for the Southwest Region, issued in May 1994, 
that summarized reliability performance for the year. compared actual perfonnance with 
Company goals, identified problem areas, and reported corrective actons.  

56. uipm• at failures were excluded from the May 1994 Reliability Index, as were 
outages atmibuted to public damage, non-preventable tree load cwta:lcnz, m on 
line outages,, isiantaneous outages, and planned outages. EQS began rqxming these 
types ofoutages again in September 1995.  

57. EGS excluded firm Its performance measures and reliability indices data 
collected during episodes-of extreme weather conditions in Febn=y 1994 and January 
1997.  

58. The measure of outage duradon does not take into account eithe the number of 
.customers who fail to Wlert the Company to an outage ori the length of time a cusomcr 
has suffered an outage prior to notifyg the Company.  

59. Linemen working for or on behalf of EGS make subjective d einadons as to 
the cause, duration, or effct of an outag, which may hinder umw and accurate reporting 
of the outage caus,.

• JUL-UU-98 I'HU Uti: Ut• yr ruW LI% U . .ALI %,ul,,,



FAX MD 512 938 7003 P. 41

PUC DOCKET NO. 18249 FINAL ORDER j Pa 42 

60. EGS recrds and reports its* reiabilty and peforMace d=t based on sysmn.  wide meauues Ibis method ofreporting ovailoks r=urri individual feeder problems 
and pockets ofdispropordon ,ly low seWvc quality.  

61. EGS is not technicafly equipped at the present time to meastwe SAIDI and SAIR perfor nnces at the individual customer level. The Company. however is able to calculate performance indices on a feeder-by-feeder basis.  

62. The Company's data and compiled indices are unreliable because of changing data collection Standards, ilure to rcjot all relevant ibmation, and manipulation of 
the data.  

VeYe_ on Manaaement 

63. The purpose of vegetationanagement is to ensure to the extent possible that vegetation in or nearROWs does not come into contact with the conductor and either 
break the wires or cause ground faults.  

"64. Many. of the outages in EGS' seMvice territory result fi6in uve or tree limbs filling into EGS' ROWs or distribution lines.  

65. EGS staed tha it has a six-year, rural tree-trimming cyrle; it cals for a 20-foot clearance. Trees in urban areas, according to the Company, are trimmed on a three-year cycle. The Company did not offer persuasive evidence that these cycles w=re actually 
followed.  

66. The Company stated that 80 percent of EGS' vegetation management 
expenditures are allocated to cyclical tree trimming.  

67. Texas vegetation management expenses in the post-merger period w=e $4.99 wiijon in 1994, S5.09 miion in 1995. and S4.735 million in 1996. The decrease in spending batwe 1995 and 1996 is atfltricd by the Company to unexplained cfficency 
gains.  

68. The total line-miles actively maintained by the Company dropped approximately ,0 percent in 1996 from the 1994-1995 levels; EGS witnesses did not explain this 
decrease.  

69. Vegetation managemem ding inczeased by 34 percent in 1997, a significant 
part of which went towvds the January 1997 im storm cleanup costs.  

70. Vegetation-related S ID and SAM values ,ave worsenw Since the merger.  System-wido SAIDI values for Texas have increased fmom 21.17 in 1994 to 40.36 in 1997. SAIR vahms have also Inceased fom 031 in 1994 to 0.63 in 1997. As of

JUL-09-98 T"HU 08:09 FI1 PUBLIC UTILITY COM
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Septmber 1997. the SAIDI level for 1997 exceeded the SAIDI %alue for the entire year 
in 1996.  

71. Network manaers in EGS' Texas territory have the responsibility to ensre 
adequate sermice reliability. Network managers. however, do not directly supervise or 
fully control the vegetation management program.  

72. A 1994 study by Environznental Consultants, Inc. (ECU), proposed specific 
recommendations for EGS' vegetation magement to include herbidde and tree 
timming based on plant species, equipment scheduling in the planning pocess.  
aggressive pursuit of tree removals. and performance measures far co0ntto EGS has 
not implemented the recommendations proposed by ECL 

r3. . Entergy's Internal Audit department conducted a comprehensire ik a==met 
study of the vegetation management program in 1996, and concluded that sufficient 
strategic planning had not Occurred to ensure that Energy met its objectives& T Study 
also found that the Alliance Agreement between Entewg and vegetation managemet 
contractors was not being consistently applied in the various regions. and did not meet 
business objectives.  

74. Power lines cannot be shielded 100 percent fom all contact WiTh vegetal'on: 
"however, the Company's abilty to develop and canw out prudent vegetation 
management policies has resulted In major service disuptions.  

75. EGS', manag 1mnt structure does not provide those responsible for ensuring 
service reliability with dict authority to address or prevent vegetation-related outages.  

76. The Company does not have a strategic plan to guide vegetation management 
efforts.  

77. Neglect and backlog of vegetation management proects has posed unacceptable 
risks ofincreasing and recurent service outages, eqsealy during major storms.  

78. The Commission finds that the Company's vagetaton mangement efforts have 
ao been adequate, have led to a backlog in vegetation dcearing and have resulted in an 
unacceptably high risk to the system.  

EmerMency "Prenaadne. Response. and 0oae Restoration 

79. In June 1996, EGS conducted a drill simulatng an emerjncy situation In order to 
test its emergency response and restoration plans.

80. EGS emergency plan and procedures we on file with the Commission, and were 
reviewed by the Commission Staff after the icc storm in Janmry 1997.
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81. In Docket No. 16301. lce S&arm "97TIeldImde•s ,ons ProJecm. the Commission 
Staff con.lu9ed that EGS had a good em=gey plan In place before the ice storm of 
Janumy 1997.  

82. The Commission defines -major storm" as a wmher-r=lated event in which there 
is a loss of power to 10 percent or more of the custome:s if a region over a 24 hour 
Period and with all customers not restored within 24 hours.  

83. EGS defines major storm as any event in which 10 Pecnt or more of"a region's 
customers am intemipted for 24 hours or more.  

84. Many parz of'Texas experienced an ice storm ofsignifican magnitude dM began 
early on January 12,1997, and lasted through the afternoon of Jauamy 13,1997.  
8S. Most utilities in T=eas experienced disruptions in servie during the January 1997 
ice storm 

96. EGS should have been better ppared to dea with the January 1997 ice stonn, 
given that it had experienced major weathe events in 1994 and 1995, and that it had 
successfully conducted cmerzeny drills in 1996.  

87. During the ice strim in January 1997, up to 120,000 ot EGis Texas cumsomers 
were without power. Restoration took sevem days to complete, with temporary 
emergency crews mobilized from Louisiana, Mssssippl, and Arkansa& 

88. By Januay 16, 1997. EGS had more tm 2,700 personnel deployed to resor 
service on various parts of is Texas sysm 

89. At the public hearing on Nlvember 20, 1997, city officials fiom the towns of Port 
Ncches, Orange, and Nederland descrnbed numerous episodes in vwhch the numbers of 
EGS workers, equipment. and materials were insucimt to deal adequatdy with 
ee'gency situaions. O-ter officials fiom CIveland, Dayt, and Port Arthur gave.  
favorable riports of EGS' peformmm during thde Januawr 1997 ice storm.  

90. Mr. Dick Nugent, repesenting the city of Nederla4 testifIed hat after sever: 
attempts to reach EGS personnel, city officials had to retriev• an EGS supevisor from his 
house in Nederland to help them with power restoration effotts 

91. Mr. AI. Kimler, from th• city of Port Nech tstified that local firefighters 
were deployed to cut dowvd live power lim because EGS staed te we noa enough 
employees to rspond al the time.  

92. The impact of fth January 1997 ice storm was grealy exacerbated by the 
Company's fal•r to maintain its ROWs clear of excessivo vegetation.
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93. While the Company has emergency plans in place, not all personnel are familiar 
with the plans, a fact that may have accounted for the Company's Uneven and delayed 
restoration efforts during the January 1997 ice storm.  

94. It may be uneconomic for EGS to build. opernte, or maintain a 100 percent storm
proof System The January 1997 ice storm, however. revealed that EGS must implement 
a benter preventive maintenance program and fiste•r customer response initiatives.  

95. Segregation of major-storm. data from non-major storm data in outage duration 
and f-equency. eo-1--vides, a more accurate method to eval-uda Mir peTformance on 
a day-to-day basis, as well as during crisis events.  

96. The standard for classifying major storms is to be defined in terms of the severity 
of the weather--rlated eve=, rather than in terms of the impaac on the T&D syst= 
Feeders subject to n•ajor storms can be defined as those xperiencing an accumulation of 
one inch of ice or more within a 24-hour period, or those exposed to winds of at least 80 
MPh.  

97. EGS' outage restoration efforts during the January 1997 ice storm would have 
been mort eff= tiv• • (1) EC.S had been more dligent in its preventive vegetation 
managemeu t practices; and (2) it had a better communiation and masnagement pogram 
in place to deal with emergency situations.  

98. The effect and Incidence of lightning strikes did not materia.ly affect the quality 
of service offered by the Company.  

52Mg L-evels 

99. Syscem-wide Uanmission spending followed a generally hncesing trend since 
1992. No data was Presented for rnsmnission O&M eI' on the Texas portion 
of the system 

100. Between 1994 and 1996, distri-bioi maineance seding- decreased by $4 
mnillion each year.. Half of the spending cuts (S2 million each year) is wauted to 
overhead line maintenanew 

101. Miscellaneous distribution Pipnses recorded in Federal Eery Regulatory 
Commison (FERC) Account 588 increased from just under S3 million in 1991-1993, to 
$10.3 million in 1995, and S12.4 million in 1996. an Increase EGS could not explain.  

102. FERC has designated Accouzzt 588 for xppiriz records, communications and 
oth miscellaneous expnses such as- clerical, stenographic, and janitorial work at 
buildings.
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103. EoS decreased its l" of speing for pole and appmunc replacemens by 
50 percent during the yean 1995 and 1996.  

104. EGS' OGM spMding has been uneven, lacks clear accounting and 
propomonately more is spent on disnibution capital additions than on distribition system 
mantenance.  

105. In 1995, most of the spending for distnbution capital additions was in the 
Louisiana area.  

106. Efficiency savings havt not been identiied nor proven in areas where spending 
levels had been reduced.  

107. The Company witness could not explain whather any of "hs savings f-om the 
unspent T&D budget were credited according to the merger agreement.  
Personnel Lervels 

108. The Company has carled out substantial cuts in thi number of employees 
assigned to T&D operadons 95 distribution employees in 1995-1996 and 26 in 1997.  
EGS has hxceased its use of contract wvrk= during the same periods for a total net 
decrease of 42 permanent linemen and servicemen since the merger.  

109. Since the merger, most the terminatd T&D employees wev replaced with 
contra=t woarkems.. Sixty-six of the terrinated T&D employees had on average of 18 years 
experience with the Company.  

110. -The Company has no performance measures to evaluate conuaci-worker 
efficiency.  

I 1 h The rmio ofcontract employees to permanew line n and servicemen is now 2:1.  
The Commission does not oppose the use of contract employees. The present ratio of 
contract employees to perum t sta" howrve, is high. particulady in light of the 
extensive experience lost whem many of the permanew employees were laid-ofE 

112. EGS is expected to mcanue its line maintenance and vegetation management 
programs in such a way that adequate numbers of properly trained and supevsed 
employees are promptly available.  

113. EGS hired 30 additional contract crews in October 1997. speciflcafy to remedy a 
backlog of vegetation management projects.  

114. The Company lacks a clearly stated strategic plan for vegetmdion management, and 
priorities are driven puimarly by budget consideradons.

A I"I j1W. .64" ý%Ju I UW.J
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Customer Serviee 

I I5. An EGS customer survey reveals that satisfaction results decreased among all 
classes of ratepayers and for all components of service from 1995 to 1996, as more 
customers classified EGS service as "fWir or -bad" tha -very good" or "helpful." 

116. EGS did not uack customer complaints prior to 199S, nor did it track customer 
service. performance standards. EGS began a complaint =aa t system in January 
1997 to document every complaint called in to the Company.  

t17. The Company's attomated voice response unit, substituted for live employees, 
has not led to increased customer satisfaction.  

118. EQS ha failed to implement sufficient customer service procedures and has a 
high number of dissatisfied customers.  

1 19. The Company also has, by its own admission. pockets of particulady inadequate 
service.  

120. In a letter dazed September 19, 1997, State aetpresenuaive Mark Stiles wrote to 
the C6mmission expressing concern over an ese in the number of EQS customers 
who contacted him to complain of poor service by EGS.  

121. EGS acknowledges that it has a largc nurnber of customer; who remain 
unsatisfied with their customer service.  

122. EGS' customer service quality is learly deficient based on the numerous 
complaints to the Commission and Texas Legislature, and as indicated in the Company's 
own survey data.  

B. Condusions of Law 

1. Entergy Gulf Stais Inc..(EGS) is a public utility as defined in PURA 
3 31.0o02().  

2. The Commission has jurisdiction over issues addressed in this Order in 
accordance with PURA f§ 14.001,31.001,32.001, 33.122,36.001-36.151, and 38.071.  

3. The Commission has jurisdiction ovtr all matter relating to the conduct of a 
hearing in this case, in accordance with PURA § 14.051.  

4. W3is Order is imsed In accordance with TEx GOVT COD ANN. § 2001.14 1.  

5. PURA j 37.151(2) requires that EQS provide continuous and adequad e service in 
its crtficated service territory

PUC DOCKET NO. 18249 FINAL OR•DER PAlP47
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6. EGS is obligated, pursuant to PURA 1 3.001. to fnLsh service.  
insumuentalities and facilities that ae safe, adequae effcien, and reasonable.  

7. EGS has failed to provide continuous and adequate service to many of its 
cu mers as required by PURA §§ 37.151(2) and 38.001.  

8. In establishing a reasonable rev=r on invesed capitaL the Commission is 
requred. among other hlnp, to consider the .quality of the utilt's service. PURA 
§ 36.02(3).  

9. ITe Commission, after notice and headrig may order an eectric utility to prvide 
specified improvements in ins service and in a specified area If (a) service in tto area is 
inadequate or substnially inferior to service in a comparable area= and (b) requirin the 
company to provide the improved service is reasonabie. PURA § 384071.  

V. OrderingParagraphs 

I. Upon. issuance of a fmal order in EGS' pendin rate case in Docket No.  
16705, the Company shall calculat the revenues equal to 60-basis points 
and qpropriate taxes, of the ROB establised in Docket No. 16705.  

2. Within 30 days afker issuance of the final order in Docket No. 16705, the 
Company shall submit to the Commission its calculaton of the revenues 
equal to 60-basis points, and appropriate =x% for Commission review and 
approval.  

3. If raeM reducion is ordered in Docket No. 16705, the Company shall refmd 
Sto its customers an amotm: equal to 60-basis points of its ROE authorized In 

Docket No. 16705, plus appropriate taxes, for the period from June 1, 1996, 
through the effetive date of this Order.M 

4. As of the cfftve date of this Order, thd Company shall reduce collections 
from customers by an amount equal to 30-basis pots and appo 
taxes. of the ROE authrized in Docket No. 16705.  

3. As of the effeetve date of this Order, the Compmy shall esablish an 
intrMst-b ing escrow account into which it shall deposit, on an on-going 
basis, the a=ou= equal to 30-bi p and apropriate taxes, of its ROE 
authorized in Docket No. 16705.  

If the iWl order I Docket No. 16705 do= not maadm MaY AIRd to cunomms. dun will nt be a 
refund of 60-basis points to cu.oten based on d&i Onm for *a peiod Am ime t. t19, %W e 
Cwaa=:h, cam owag is Order.
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6. The Company shal hire an independet consultm according to the 
conditions se out in the amede4, n(n-unanimous stipulaflon egrdirg the 
hiring of consultants as aroved with modificatons by the Commission in 
this dodc The consultant shah assess the distribution system, develop 
stmategies for improvement, revise data.ollecuon practices. esablish 
evaluation crii and perform any additional work as set =m in the 
amended, non-unanimous tpulatio-.  

7. No later than July 1. 1998, the Company shall file a quality assurance 
proposal governing the collection, recording, and reporting of SAIDI, SAIFI, 
and any other relevant svice quality m sur 

8. Twice annually, and starting on June 15, 199S, the Company shall file the 
Electric System Service Quality Report to docmxent SAIDI and SAIFI 
feeder-by-feeder data for each six-month period and & listing of the worn 
performing 10 Pcet of the Compan's feeders with their performance 
data. At the same time, the Company shall file its Customer Service Repo=t 

9. Beginning in 1999, and no later than March I of that and each subsequent 
yea. the Company shall file with the Commission Its reconciation proposal 
for the finds held In escrow accordn to ts Order for the prior calenda 
yen. The Company's amal filing shall be madited by an independent 
auditor, and the audit shall be filed with the reconcillation proposal. The 
independent auditor shall be sdectc jointly by the Company and interested 
int=venorz in Docket No. 18249, using the same election process as the 
process applied inhiring of an independent consultant.  

10. If the Commission detumines that the Company has achieved the 
performance standards set Gm in this Order for a minhimo acceptable levi 
of impioveuent for SAYDI and SAIM for the 10 perret of wost feders 
and, if applimsble, major-stonn rM0tor11ion roe7P t9 Company may r=in 
one-thd of the amount in eserow for that year, otherws, the Company 
shal refimd that amouwt to its Texas dsubution-levrl customers tkg 
sevxce from the non-complying feeders, as eplaned in section DCI) and.  
D(2)(b) of this Order. If the Commission determines *at the Company has 
achieved the pcdbrmaxwe standards set out In this Order for the target level 
improv'emen for SAIDI and SAII the Company may urmin one-third of the 
amount in esrow for that year, otherwise. the Company shall refund that 
amount to all its Teas dist'butiondevel customers, divided on a pro-rata 
basis within each customer css. f the Commission determines that the 
Company has achieved the performance standad se out in this Order for 
customer service, the Company may retalf one-third of the amount in escrow 
for that year-, otwwise, the Company shall refund that amount to its Texas 
disribUdnon.l-JVe customers divided on a pro-ram basis within each custoner 
Class.
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I I. In conjunction with its annual reoneilfto On& doe Company shall 
submit a proposal for customer notification. At a minimum, the popoa 
shal include the content and format for a bln inser that explains the 
service quality requirement the Company's performance for the preceding 
year. street light rporting insuactons and telephone number, and the 
amount of the escrow pool retained by the Company andfor mfmnded to 
customers.  

12. The Company shall develop and implemen, within the six months of the 
effective dae of this Order, a media eap•agn to inform and educate 
customets in its Texas service territory about the impounce and proper 
procedure for reportng to the Company onizng or broken stret 
lights, 

.13. AU other motions, requests for e=uy of e fidings of fact and 
conclusions of law, and any other requests for generd or specific elief, if 
not epressy granted herein, ar hereby denied for want ofmeriL 

This Order reflects the opinion of Chairman Wood and Commissioner Walsh.  

Commissioner Curran was not present at the adjudicaotry hearing wonducted In this 

docket, and did not participate in the final order deliberations.
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XcvnprteFxxed by: Lai~iy C. Ables Dir~ector-Operations Manaq~m~rnt 

Tr~phonoe~u bein (91) Z97 JSCI? 

10055 Groganis Mill Road. Suite 300 
The W~oodlands, Thxas 7738V

lmizdzf rponra by: 
Tctliooa** 1:(2al) 35 07 FA Ziarj AC (Zi.aI) 297 . 373 &-MAWklba~ntrvC 

___ xY~

P~cticPower Svsten B rmcy Rmao~ 

NARRATJYE DESCRI7TON OF THYS ILYRN 

rovu abztfdzciptiu f ~ ev~LInduzdi a,%approtw~p~ ths caum of rbe icdai.mit eipwai 
IuauScA. cWitciI= ecvica., jU~mqta&d ad =y eaLucm an igtibouing sysrnugcft): 

Tha Entergy system went in t the day= Jnuly 23rd projecting that ind~ustrial Interruptilble 

load an~d some scjhaduled wholesale limited-fimo load would need to 6. curtailid in order to 

maintain the required level of qyeratlng reserves., Dur1ng the ;La about 2300 t4W's 

gaheraition w4ere* lowt. -With adequate amounts of purchased power 'anavaila sle. ýXtoergyw~a~s 

forced to shed 900 W*Js of firm load from 14:42 uititf approx~mately 17:00. 167,3S4 customlers 

were afiected by this load sftedding action during the-rotatIng outue. £tntatgy-madit a 

'pubilic Upea1 requesting yoluta-ry _reductign of alectricm uageJS~ arounr.d noon 2.!y_123. l199.

FRX No., 2aux7fo...
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Daft: Muy 23. 1999 
ForAefease: Immediately 
Co==at CyrilGuezrera 

(504)-640-2599 

NEW OU.EANS - Ffgh temperature and high electrical powr. dcmazid levels across the eastern 
United States afe causing Entegy to a& cusomers to voluntarily redu= their Usage of elle~ctcy.  

Entergy anticipates having enough .pow=r to meet the needs of its rcsidentiaL, commeria and 
non-iaterruptible customers, but is askina customners.to4ake these. actions tohelp Entergy and its 
neishboring utilities conserve power.  

Entergy vvill begin to vurtail certain industrial nd whoesale customers with special agreernets-that 
allow themn to -be cra=Iled.  

Electrical power danrand bas continued to incrcase and zmserme vec low for electric ufftmli acr*ss the 
easern United States. If electricity usage cantim~es to increase, penodictemperary power v-ta-ges 
could begin among resideantial and comm~erd~l awatomers-hes are txpected to be-short powrcr 
=Urtaiments that. affect 4iffeCzxz groups of customcrs at different times.  

The standard-temporary outage length is thirt minutes, but ir is possible it could be; shorter or longer, 
depending on the situation.  

Periodic te'nporary power outages should nA affr electricftv Io tusoe wto irVmide 

public safety. or public health service.  

Some ways cusuomers can reduce -their. electricit~y usage include.  

Air-Conditioniug, Tips 

Rase the central &i conditioner thertnosta to 78 degrees. Window units should be adjustd 
accordinly.  

Use energy efficient electric ceiling fins and portabLe fans-to chrulate ai and help 
occupants hecl coler.  

-Close window~ blinds, drapes and curtains to r~eduice warming in the home.&=n direct 
Sunlightn.
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*-Check the air codioerto~be-ure it is cleaw.  

General Energ Saving rips.  

*Delay Iaunderin clothes, wasbing. dihes, bathI&g ex- im~id later in themevain or early 
monn.Thesa aeuvifies 7odawc omoitue and incease hlmniiditym e housea, makng the 

air couditioner work harder.  

*Wash clothes with cold water. cook foodszrt helowestpo=sHl. setting and resist the 
tenzptation to open theove door wi~ulebaling.  

*Do Wot allow cooled air to escape from the hozno -Check caulking around doorm and 
windows. Clos the fireplacedftmper. FlU holes and gaps where wi&in-and pipe cater the 
hous.  

*Make sure your olothes dryer and attic are vented-propefdy.

0 M99, ZntvUCorpraff^ AH~lu hJragezL

I Page 2-ofl



Cmnact: Ewar~ & Rj=eouc onsulting Oroup, LLC 
Joseph Vuzzbaco, 
303-4M3.600 

THE COUNCIL OF THE CrTY OF NEW ORLEANS ADDRESSES CONTINUAL 
ENTEGY NEW ORLEANS, INC. ELrCTRC RELIADUXFY PROBLEMS 

Eawtag New Orleans ordeed. to quickly tinprove electri syatem reliability and customer servIce 

or face potentia penaltes.  

DENVER COt July 16,998S- Plagued with ziumerous omages equIpment faillres and poor and 
decining electric service reliabilty in the New Orleans East porrion of t&e City, tie Council of the 

City of New Oduens, at its July l6* weednt ordered Etrmy New Orleans ("END-) to greaely 

rzP-~ its sa!Vics reliabilty and customer service practies. The Council voted unanimously to 
adopt Resolution R-98-460 Otbsoluuion") whiqh requires ENO within thirt days to file a Serwie 

~l~ditionPlan ('Remedialion Plaa")lo address lctruic reliabillity problems nNew Orlean Eaut 
anittaomre-c inithe reporting aid response to cuStozcr outulca In New 
Orlans "You get the wonst possible grade on customer service. The days of coming to this City 
Council tld paying lip service to customer serwice problems ar over,` sad Councl PresidntJames1 
Sing~leton addressing represema=thva of ENO who were, resen at the mecting.  

Enegy &ResourceConsultng Group, LLc (tRo") ofMcvcrColorado,in its role asthe Tehnic 
Advisor to the City Council for all electric ad gas uziltynurtez:.rcosntypmfrmiedzn independent, 
Investigation of ENO's serice reliabiity and quality problems. in itt report to &th Council ERO 
has determined that sigtificant problems exist with the distribution system $=&~Ii fti ame of the 
City. Joseph A. Vwnbaco, ERG's Engage~ment Dreotor, advised the Com~efl &Ma "basicallymajor 

portions of both ENO's underground and overhead distribution gvkzns - v' New Orlean East 
awe either at or past the end of tilcr usftfi lives. The mnJozity of thes systems must be either 

replwced in total or siai m y ==Am tivide acceptable leves of service reliability. 7 
is no technical reason why ENO's efforts cAnnot be greaty accelerated to accoplish asme in the
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rhe New Odle= Bust area oonsists of a major induasia1 arma the Alarnuter-Micholmd Industrial 

Districtl (4A!2dw), Inrge tomercal faciliies and a mix of numerous residential ncighbozhoods 

and small commercial e sabrhatnts , During the past several yenrs, nunnrousouraes, distribution 

equipment failre and extremely poor elecuic system reliability hmv affecte the majority of 

RNO's comm=ria and rcsidentlal customers in Now orleans Ems Lost year reptwesotadves of 
ENO were ordered to appear before the Council when & mjor industrial customer, the Polger Coffee 

Company, expwieriT comidnul ou D A~c tee dIF&R~f7T 

facuiides inNawOrleansEas ERG, on behafof theCouned, asisted Polger Coffe it developing 

a zemediedon plan with ENO tW rec*1 the setvice reliability problems Folgees was having With 

Councilmembr Ellcen Hazw~riDisteo., whose ConlmnoDIstrctRBIncludesdw theaffbtods=, 
advised ENO that mthe btuinesses and realderds of New Orlean But: hmv endured poor service 

reiability ad fteqtentoutges forfartoo lon. My eanstituents dem"significmntly be=e sewkco 
Ths leve of customer complahts about poor service awe getting wors rathe ftha Wattr. Any 

Servrice Remediation Plan hid better act fafth a detailed approach to accelerating the =csolution of 
fht sonio reliability problems in New Orleans EaaLw Ms. Hazeur-Distance furthr dbnoniAMI 

ENO for 'their lack of responsdveneWs to her mimerous wduten requests over he put two Years for 

ENO's solu~tion to solvin~g the couftnual, electric outages that have plagued the eastern area of ibe 

city.  

Under the provisons, of the Louisiana Consdrtution and City Chimtr, the City Council ats atbe 
regulator which exercises pdnazy Juiscdcton, over two of Entargy Corporation' opeating 

subsIdiaties Emurg Lo~suisa6 I=c, whIch prvides electric service to Vp r~Mately 6211,000 
cumtmers in the Algicrs area of Ihe City. and ENO whicbh provides electric and gs #e=vice to 

appoxmaelY 19~9,000 =Isone= in heremainder of Orlean Parish.  

The Rcsoutloi adopted by ike Council on July 16* require EN- Rmediation ?I=n to provide



.fth ColInCil UibhrIY dins: 
>A substaniv evaluntio and wanalis of the root casus of tbz reliability probl~ta 
'-ENO*& Proposed technical sad en~inceing approach to remnedition of te problems; 
SA finite timet schedule for completion, incluftn co~nstructjon budgjet and fi=4a quanrley 

e~endinzues 
P&*ilt and Interim prq"ct to quickly alleviate the most severe Customer Servrice quality 
cmpbhin sand problems; and 

b Such Qthe analysis and information as may be required by the Council and ERG to 
evaluate the effectivene OfENOIS proposed plAns.  

The' Resolution also addresses the manner in wbich custonier calls at handled by ENO In Its 
customer c"l centers. ENO was directed to a~ppcar at the Councils Utiity Committee maeeftg of 
Auguist 13' to respond to Councilmanie concerns on customer service activities of ENO. In 1997, 
in TespOns to aisoma complaIntS in this arta, the Council opened a dockst, (LJD-974) on ENO's 
custoer smrite policies and procedure&. The Resolution also, dimets ENO to provide In its filin 
a record~ hisory of the outages cad service inwerupfimn tha have: occinred thwoizhout New Orleans 
for each CouncIlmanic Disttii for the 12 Months eadin June 30,1998 to iticlude: 

,v Data and time of the outage anid number of cusomers affected; 
)t Duration of the ouftag 
)o- Cause of the outage; and 

~'Remeffiation efforts to corrct he causal, factors or root cause of the outage.  
Tht PR=mexatio ?IMn Miing requiremen is the'Uinal stop in the Council's evaluation. Of ENO's 
perforAnce OU electric ftliabIlIty =m=te with tht Intent of improving the, level of service provided.  
to all of ENO's ulectric and natunal aSu customers.

Enclvs~t: Resolution R-98-460,
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ENTERGY NEW ORLEANS. INC.  
CITY OF NEW ORLEANS 

POWER OUTAGES OF JULY 23, 1999 

Response of Entergy New Orleans, Inc.  
to the First Set of Data Requests 
of Requesting Party:. City Council-

Question No.: City Council 1-1 
(CLJAO01)

Part No.: Addendum:

Question:

Please provide a detailed understanding of the events leading up to the initiation of 
load curtailment of ENO customers.

Response:

Projected 
Reserves 

Above Firm 
Load for Date Time Remarks 
7/23 Peak 

(Mw) 
2100 7/22/99 3:55 PM Expect to curtail about 1500 Mw of 

Interruptible/Curtailable Retail load and Limited Firm 
_ _Wholesale load on 7/23.  

2100 7/22/99 6:30 PM Discussed public appeal for voluntary conservation.  
__....._ Decided situation did not warrant this action.  

1000 7/23/99 7:00 AM Operating Subcommittee met. Overnight changes: 
* Waterford I unavailable for peak (400 Mw).  

* Additional small derates totaling 500 Mw.  
* Load forecast increase (200 Mw).  
Put in place plan to curtail all Interruptible/Curtailable 
Retail load and Limited Firm Wholesale load on 7/23.  

1000 7/23/99 8:03 AM Enterg declared NERC Energy Emergency Alert Level 1 

700 7/23/99 8:07 AM Ninemile 5 derated (about 300 Mw) 

500 7/23/99 8:30 AM Baxter Wilson I derated (about 200 Mw) 

500 7/23/99 10:00 AM Reviewed situation with Entergy Senior Executives.  

500 7/23/99 12:00 PM Public appeal issued for voluntary conservation.  

500 7/23/99 12:00 PM Entergy declared NERC Energy Emergency Alert Level 2.  

50 7/23/99 1:19 PM White Bluff I derated (about 450 Mw).
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1250) 7/23/99 1:42 PM Baxter Wilson I off i about 300 Mw).  

50 7/23/99 1:42 PM Received SPP Emergency Assist (about 300 Mw).  

250 7/23/99 2:00 PM Received SPP Emergency Assist (additional 200 Mw) 

1250) 7/23/99 2:30 PM Lost 500 Mw SPP Emergency Assist. No SPP Emergency 
Assist available for the rest of the day.  

(350) 7/23/99 2:30 PM Lost 100 Mw of purchased power.  

11000) 7/23/99 2:35 PM Knew White Bluff I (about 350 Mw) about to go off.  
Knew 300 Mw purchase to end at 2:45 PM.  
Decided to curtail firm load.  

(100) 7/23/99 2:42 PM Began curtailment of 900 Mw of firm load.  

1100) 7/23/99 2:45 PM Lost 300 Mw of purchased power as expected.  

(100) 7/23/99 2:45 PM Entergy declared NERC Energy Emergency Level 3.  

(100) 7/23/99 3-01 PM White Bluff I off as expected (about 350 Mw).  

(100) 7/23/99 3:15 PMto Purchased300Mwofpower. Returnedserviceto300Mw 
3:30 PM of firm load.  

(50) 7/23/99 3:30 PM Baxter Wilson I on line (about 50 Mw).  

(550) 7/23/99 3:40 PM Willow Glen 5 off (about 500 Mw).  

(50) 7/23/99 4-00 PM Purchased 500 Mw of power.  

0 7/23/99 4:41 PM Waterford I on line (about 50 Mw).  

300 7/23/99 5:00 PM Purchased 900 Mw of power. Returned service to 600 Mw 

I_ of firm load. All firm load restored.
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"Entergy's New Management Needs Least-Cost Plan for Power Shortage 
"U by 

Gary Groesch, Executive Director, Alliance for Affordable Energy 

Last summer, because of several high-profile electrical blackouts in the French Quarter and 
elsewhere, the community focused attention on Entergy Corporation's now-admitted failure to 
adequately maintain the electrical system for the last five years or-so. This summer, the lights 
may again go out for another reason. According to a recent article in the Times-Picayune 
(Sunday, May 23, "Sweating Out the Summer"), Entergy's rapidly growing peak demand is 
outstripping the ability of the system to supply reliable electric power.  

Since 1994, Entergy's peak demand has risen almost 12%. Most of this increase is the result 
of huge industrial customers being placed on debply discounted "interruptible" rates.  
"Interruptible" means that Entergy can cut off the power to these industries in the event that 
the demand for electricity outstrips the available supply. Industries with large electrical needs 
often favor interruptible rates because their utility bills are reduced substantially and, until 
recently, the possibility of having their electricity interrupted was practically nil.  

Over time, such business practices are not sustainable. Deep discounts remove any incentive 
for the industrial customer to conserve electricity. Worse, residential and commercial rate 
payers, whose energy usage is often inflexible, see their rates creep up over time because 
they pay the difference between the deeply discounted industrial interruptible rate and a much 
higher rate that would otherwise by paid by that industry for firm power.  

Last summer, Entergy's electricity demand shot up to an unexpected and dangerous record 
level. Entergy's response - to cut off the electricity to dozens of industries that voluntarily 
signed up for interruptible rates - was met by howls of protest from those same industries that 
evidently believed the term "interruptible" did not apply to them.  

This year, Entergy appears to be responding to this illegitimate industrial outcry by planning to 
restart a group of polluting, inefficient, 1950s-era power plants. To give you an idea what this 
means, imagine the tailpipe pollution from starting up five hundred or so 1955 Ford Fairianes 
after sitting idle for several decades. Needless to say, the air around those old power plants 
will be thick with everything except oxygen.  

The high-cost of firing up these inefficient mothballed power plants will be bome primariliy by 

residential and small commercial rate payers, rather than by large industries that reap the 
benefits by not being interrupted while continuing to pay dirt-cheap interruptible rates.  

The Alliance for Affordable Energy has three strong recommendations: 
0 First, Entergy should shelve its plan to restart its mothballed power plants.  
* Second, Entergy must tell its industrial customers who chose interruptible rates that 

they will be interrupted as often as necessary to maintain the integrity of the system or 

they must elect to pay full industrial rates. If an industry chooses the latter option, then 
every residential and commercial rate payer would thus be entitled to a rate reduction.  

• Third, Entergy should go to state and city regulators immediately with a "Least-Cost"
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energy plan designed to protect the Integrity of-the electrical system. Least-Cost 
Planning-(LCP) was agreed to by Entergy in 1991 but discarded by Entergy in 1995 at 
the advent of the now-stalled deregulation debate. LCP is an investment strategy that 
directs utility investments in the most cost-effective - including costs to the environment 
such as increased air pollution - method of providing an energy service, e.g. lighting, 
heating, air conditioning, and motor power. The least-cost method may mean, for 
example, sayng megawatts through Installation of a million energy-efficient, compact 
fluorescent lights or producing megawatts through construction of a state-of-the-art 
combined cycle combustion turbine power plant. Each potential energy investment is 
evaluated by its total cost and then ranked for investment, cheapest first.  

Entergy's forty-year old electric generators would clearly fall the "least-cost" test because of 
their inherent inefficiency (old power plants use twice the fuel per kilowatt hour as modem 
ones) and pollution.  

Before it was dismantled, the Least-Cost Program in the City of New Orleans actually 
weatherized and insulated 11 ,OUO homes, saving participating homeowners nearly 23% on 
their overall utility bill. More important to this discussion, large amounts of energy were saved 
which lowered demand and put off the cost of more power plants. Commercial and Industrial 
rate payers have potential for even more cost-effective energy savings than residential 
customers. In an analysis done for the Alliance, Amory Lovins, universally recognized as the 
world's leading expert on energy efficiency, estimated that nearly half the electrical demand of 
Orleans Parish could be met through cost-effective energy efficiency investments in the 
commercial sector.  

The City of Austin, one of New Orleans' chief regional competitors, has been practicing least
cost planning for years. Its federally recognized, award-winning energy efficiency investment 
strategy has made thousands of Austin homes and businesses more energy efficient.  
Summing all of its energy savings, Austin now has what it terms a "Conservation Power Plant" 
which saves what would otherwise require the output of a 380-megawatt power plant, about 
one-fourth of the community's total electrical load. Of course, the Conservation Power Plant 
has no pollution whatsoever and' costs only a fraction of the real thing.  

The Alliance urges Entergy's new management to reconsider its plan to pollute Louisiana's 
already burdened environment with yesterday's technology and instead to begin laying the 
foundation for sustainable economic growth through energy efficient planning and advanced 
technology investments.



"Exhibit 10 

P.D. Schneider, "Nuke Workers worried about 
jobs, safety." The Palladium Times, July 20, 2000
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CERTIFICATE OF SERVICE

I, Timothy L. Judson, on behalf of the Citizens Awareness Network, Inc., hereby certify that 

copies of the Citizens Awareness Network's Request for Hearing and Petition to Intervene 

were served upon the persons listed below by e-mail and with a conforming copy deposited in 

the U.S. mail, first class, postage prepaid, this 31st day of July, 2000.  

Timothy L. JudsoX

Secretary of the Commission 
U.S. Nuclear Regulatory Commission 
Attn: Rulemakings and Adjudications 
Staff 
Washington, D.C. 20555-0001 
secy(@,nrc.gov 

Office of the General Counsel 
U.S. Nuclear Regulatory Commission 
Washington, D.C. 20555-0001 
ogclta~nrc,gov 

Mr. Gerald Goldstein 
Asst. General Counsel 
New York Power Authority 
1633 Broadway 
New York, NY 10019-6756 
goldstein.g@nypa.gov

Mr. Richard Koda 
Koda Consulting 
409 Main Street 
Ridgefield, Connecticut 06877-4511 
rjkoda@javanet.com 

Mr. Paul V. Nolan, Esq.  
5515 N. 17' St.  
Arlington, VA 22205-2207 
pvnpvn(aolcom 

Mr. Stewart M. Glass, Esq.  
148 Martine Avenue, 6h Floor 
White Plains, NY 10601 
smg4•exchange.co.westchester.nv.us

Mr. Douglas Levanway 
Wise, Carter, Child and Caraway 
P.O. Box 651 
Jackson, MS 39205 
del@wisecarter.com


