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In the matter of | ' ’ ADJU LA
Power Authority of the State of New York
Application for transfers of Part 50 licenses : : '
for James A. FitzPatrick Nuclear Power Pi Docket No. 50-333
to Entergy FitzPatrick, LLC, and Entergy Nuclear Operations, Inc. ‘
and for Indian Point Unit 3 Nuclear Power Plant Docket No. 50-286

to Entergy Indian Point 3, LLC, and Entergy Nuclear Operations, Inc.

CITIZENS AWARENESS NETWORK'’S REQUEST FOR HEARING AND PETITION
TO INTERVENE IN THE LICENSE TRANSFERS FOR JAMES A. FITZPATRICK
AND INDIAN POINT UNIT 3 NUCLEAR POWER PLANTS AND REQUEST FOR

SUBPART G HEARING I DUE TO SPECTAL CIRCUMSTANCES

Citizens Awareness Network Inc [CAN], pursuant to 10 CFR §8§ 2.1306, 2.1303,
and, see below, § 2.1329(b), hereby requests that the Umted States Nuclear Regulatory
Commission conduct a hearmg on the pendmg apphcatron to transfer the operating licenses for
James A. FitzPatrick Nuclear Power Plant [“FltzPatnck” or “JAF’] and Indxan Point Unit 3
Nuclear Power Plant [“IP3”] from the Power Authority of the State of New York [“NYPA”] to
Entergy Nuclear Operations, Inct [ENO], Entergy Nuclear FitzPatrick, LLC (in the case of |
FitzPatrick) [ENF], and Entergy Nuclear 1ndian Point v3 (i:i the case of IP3) [ENIP], and petitions
to intervene in such hearing. In support of these renuests, CAN has provided the attached
declarations of Jean Chambers, a representative member of CAN and local resident near
FitzPatrick, Exhrbrt 1; Manlyn Ehe, a representatrve member of CAN and local resident near
Indian Point 3, Exhibit 2; and expert oprmons in the declaratlon of Davrd Lochbaum, Union of
Concerned Scnentlsts Exhlblt 3 (wrth attachment ‘A’) attached hereto and further sets forth as
follows: | o - ‘
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CAN requests that the Commission stay the instant proceeding (and/or decision)
until the uncertainties on (1) the taxation status and disposition of the Master Decommissioning
Trust [“Decommissioning Trust,” or “decommissioning funds”] and (2) New York State
Department of Environmental Conservation permitting requirernents for FitzPatrick and Indian
Point 3 are resolved. As set forth herein, the taxation status of the Decommissionino Trust is
central both to the ultimate disposition of the funds, the ablhty of Entergy to provide adequate
assurance of the future safe operation of FitzPatrick and IP3, and the ulumate fate of the facilities
in question. These uncertainties must be resolved in order for the NRC to be able to make a
rational decision on whether the proposed transfer of operatlno licenses for FltzPatuck and IP3 is
consistent with the requxrement to protect the publlc health and safety

The decommlssromng arrangements set forth in the sale agreement and license transfer
applications rely on a system of determlmna responsnblhty for decomnussromno and site
remediation that is unprecedented dublous in its assurances, and lacks clear accountablhty in its
scope. Itis oceasroned by uncertamtres and unresolved questxons reoardmg the tax status of the
decomrmssromng fund, and is structured to effectively postpone the need to make a declsron
about whether the fund should be transferred to Entergy The tax uncertainties are, as CAN
understands it, at least twofold on the one hand, whether NYPA w1ll be leoally allowed to
retain the fund without facmg caplta.l gains tax and on the other hand whether Entergy would be
allowed to acquire the fund without paying capital gains tax. The s_ales agreement is structured
such that Entergy need not be concerned tvith paying capitat oains in the near term, and it
provides for the scenario in which 1t is deterrmned that NYPA must pay tax on the fund
However, it is unclear Wthh party wrll assume responsxblhty and how it will justify financial

security should it turn out that the fund is taxable for both parties. Such a scenario affects not



only the fate of the fund; it presents the potential for a legal quagmire subject to extensive
litigation, leaving the public health and safety in a regulatory limbo previously uncontemplated.
The fact that NYPA and Entergy have not included Exhibits O-1 (Decommissioning Agreement
(FtizPatrick)), O-2 (Decommissioning Agreement (Indian Point 3)), or P (Decommissioning
Trust Amendment) from tﬁe “Purchase and Sale Agreement” in Enclosure 4 of the applications
only contributes to these uncertainties and make it impossible for the public to understand the
consequences of the license transfer.

Furthermore, the possibility that Entergy, five or ten years down the line, may suddenly
be responsible for hundreds of millions of dollars in capital gains tax has implications for
Entergy;s nuclear operations, and the fate of the fa.cilities.‘ It is unclear from the publicly
available documents whether Entergy would be allowed to access funds from the $50 million
Letter of Credit Agreement and/or the $40 million Working Capital Credit Line for tax-related
expenses. Whatever the case, the monetary requirement would far exceed the sum of Entergy’s
financial commitments to support FitzPatrick and Indian Point 3, and it is otherwise unclear
whether Entergy has the financial wherewithal to pay the capital gains tax (a sum that far
exceeds what Entergy has offered as the “Initial Consideration” ($50 million) for FitzPatrick and
IP3).

The Internal Revenue Service’s initial rulings on Entergy’s and AmerGen’s private letter
ruling requests to relieve the companies from the tax consequences of acquiring the
decommissioning frust funds of Pilgrim and Three Mile Island-1, respectively, brings this

scenario into sharp relief. The IRS plainly stated that the decisions could not be used as a



precedent.! Significantly, in both cases, the IRS ruling disallowed transfer of non-qualified
funds as tax exempt. Exercise of the IRS’s discretion, rather than an interpretation of its
regulations, formed the basis of both rulings--hence, such discretion may or may not be exercised
in future cases.

The sale could proceed despite an unfavorable IRS ruling. However, the amount of
capital required to secure these buyouts could easily compromise Entergy’s financial security. -
This situation thus raises questions about Entergy’s ability to own, operate and decommission
FitzPatrick and Indian Point 3 -- in addition to the fleet of nuclear power stations it plans to have
and operate.2 Given that Entergy currently plans to amass up to 16 nuclear generating stations,
the tax c.onsequences at issue are substantial® and r.nust be analyzed, considered, and understood
within the context of Entergy’s entire scheme in order for the NRC to make any rational decision
on the appropriateness of what Entergy puts forward as but another “isolated” license transfer
application. It therefore makes no sense to proceed with the transfer until the questions related to
the allocation of responsibility for decommissioning and the tax status for the decommissioning
funds are resolved.

In the license transfer applications, NYPA and Entergy acknowledge that the
closing of the Purchase and Sale Agreement is contingent upon approval from the Federal
Enérgy Regulatory Commission [FERC] and the New York State Department of Environmental

Conservation [NYSDEC, or DEC]. It would make sense for the NRC to stay the license transfer

! Internal Revenue Service Letter Rulings 1999 TNT 210-36 Qualified Nuclear
Decommissioning Funds Won't Recognize Gain, Doc 1999-34921, LTR 199943041 (July 21
1999). Exhibit 9, attached hereto.

? Airozo, Dave, Decommissioning Trust Funds Lure Potential Nuclear Plant Buyers 40
NucLEONICS WEEK at 1 ( March 18, 1999).



proceeding pending all other regulatory reviews, since the other proceedings may result in
changes to agreements between NYPA and Entergy which could affect Entergy’s financial
ability to ensure the safe operation and decommissioning of the facilities. For instance, the
FERC proceeding could result in the restructuring of the Power Purchase Agreement [PPA]
between NYPA and Entergy, which is central to Entergy’s ability to generate sufficient revenues
to pay operating costs of FitzPatrick and IP3. Entergy has presumably agreed to the PPA so as to
ensure sufficient operating revenues to keep the reactors open; however, should FERC rule that
the PPA is not in the interest of ratepayers, it may require NYPA and Entergy to lower the rates
agreed to in the PPA, cutting into Entergy’s operating revenues. Since one of the central
qucsﬁoﬂs in the NRC review of license transfers, i)articularly when the applicant is not a public
utility (as ENF and ENIP are), is the gpplicant’s ability to offer sufficient financial assurance that
maintenance, operating, outage and decommissioning costs can be provided for in 2 manner that
protects the public health and safety. Hence, the NRC has two choices: either the FERC and
NRC proceedings should be joined so that these issues can be analyzed together; or the NRC
must wait until the financial uncertainties are resolved.

Similarly, the DEC review couid have an effect on the outcome of the transaction
by requiring the owner of Indian Point 3 to make modifications to the facility to minimize the
environmental impact of continued operation. This possibility has been made immediate by the
DEC’s response to Consolidated Edison’s [ConEd] Modification Draft Environmental Impact
Statement [DEIS] regarding the Hudson River Settlement Agreement State Pollutant Discharge

Elimination [SPDES] permit for Indian Point Unit 2 [IP2]. On June 27, 2000, the NYSDEC

3 British Energy website: www.ukbusinesspark.co.uk.bry44970.htm, at British Energy, UK
Activity Report 2000; see also Changing the Structure: PECO, Brits Create AmerGen, Go
Fishing for US Nukes, ELECTRICITY JOURNAL (November 1997).




presented Consolidated Edison with 186 comments on the DEIS, challenging much of ConEd’s
analysis. See Letter from Mr. Richard Benas, NYSDEC, to Dr. John Young, Consolidated
Edison Co. of New York, June 27, 2000. DEC’s concerns, which primarily have to do with the
impact of Indian Point Units 2&3 on the Hudson River, in terms of the effects of both water
intake and thermal discharges on critical wildlife populations. One of the potential solutions that -
| DEC is asking ConEd to consider is the possibility of redesi gni.ng the coolant system at IP2 to
include use of a cqolant tower, to minimize both water intake and thermal discharges.* The
DEC’s comments acknowledge that IP2 and IP3 are virtually indistinguishable in this regard,
since the reactors are of the same design and occupy the same site. However, should the DEC
rule that. extensive modifications to IP3 are necess-ary, it could impact Entergy’s operating
revenues, or indeed the fate of the proposed sale. In either case, the NRC’s ruling on license
would be moot: either Entergy’s financial assurances need to be reevaluated; or the Commission
and NRC staff have wasted their time reviewing applications that are irrelevant.

CAN, thus, requests the NRC to deny or defer Entergy’s application until such
time as the uncertainties described above are thoroughly and transparently resolved and Entergy
and NYPA’s financial responsibilities are clarified. In support of this request, CAN notes,
pursuant to subpért M, that the questions arising from the fate of the decommissioning fund so
overshadow the question of Entergy’s ability to support the operation of FitzPatrick and IP3 as to
make a reasonable decision on other matters impbssible. In the alternative, CAN requests that
the decommissioning issues be addressed through a subpart G hearing, as set forth below by

motion, due to the “special circumstances relating to the subject of the hearing” per §2.1329(b):

4 Benas, Richard, “Letter to Consolidated Edison on Hudson River S'ettleinent Agreement
SPDES Modification DEIS” (June 27, 2000), in particular comments 145, 161, and 185. Exhibit
4, attached hereto. ‘ ' ’



the unprecedented structure and terms of the agreement; the uncertainties pertaining thereto,
unpremeditated in the Atomic Energy Act or the NRC’s existing rules and regulations on
decommissioning and license transfers; and the national security and public health and safety
concerns resulting therefrom. |
Regquest for Joint Hearing on the Applications and Petition to Intervene

Should the Commission reject the motion for denial or postponement of the applications,
CAN requests a joint hearing and petition to intervene on the applications to transfer operating
licenses on FitzPatrick and IP3 from NYPA to ENF, ENIP, and ENO. FitzPatrick and IP3 carry
separate licenses and there are specific issues related to Entefgy’s ability to operate each of the
reactors 'in a manner that ensures the public hcalth.and safety, as set forth herein. However, there
are overarching concems deriving from the simultaneous transfer of both reactors and the
arrangements made by NYPA and Entergy. The proposed sale of FitzPatrick and IP3 was
negotiated as a joint transfer of both facilities: Entergy’s business plan for operating FitzPatrick
and IP3 and the arrangements set forth in the sale agreement closely intertwine the finances, day-
to-day operations, and decommissioning of the reactors. There are also many unresolved
questions on these points, described in the contentions set forth herein, due to information
redacted from the publicly available documents .and the apparent incompleteness of the
applications on matters related to costs and revenues of continued operation and
decommissioning.

Furthermore, the proposed agreement between NYPA and Entergy for the sale of
FitzPatrick and Indian Point Unit 3 is unique from previous sales of nuclear generating stations.
Significantly, arrangements pertaining to the consideration, operating revenues, and

decommissioning are unprecedented and warrant thorough scrutiny and regulatory review.



Nuclear utilities and the New York State Department of Public Service have touted the deal for
FitzPatrick and Indian Point 3 as demonstrating a “maturati_on” in the market for nuclear
facilities. However, there are many other factors shaping the agreement between NYPA and-
Entergy, including: NYPA is an unregﬁlated New York State agency with limited oversight
from the state agencies responsible for ensuring the public interest is protected in the electric
utility industry (and now restructuring); Entergy’s increasing debt load through its expanding
operations in the US and internationally, and complications thereto; liability for spent fuel
storage at FitzPatrick; the abnormally large size of the FitzPatrick/IP3 decommissioning trust
fund, from which Entergy hopes to profit; and increased skepticism by the public and
govemnient officials and agencies over the propi'iety of other nuclear station transfers. CAN
contends that the agreement made by NYPA and Entergy is structured to exploit fiscal
opportunities, mitigate fiscal liabilities, and create loopholes to escape other liabilities -
(particularly those related to nuclear safety, worker compensation, decommissioning, and site -
clean-up). Thus, the proposed transfer of FitzPatrick and Indian Point 3 is a radical departure
from the conventional structure of commercial reactor ownership. The uncertainties it presents
in terms of financial accountability, worker protection, and ultimately the public health and
safety warrant a thorough review by the Commission with the full participation of the public. A
public hearing is further warranted because the proposed agreement is the first of its kind and
may set precedent for future sales of nuclear reactors.

Significantly, the proposed sale has thus far received né formal review by any state or
federal agency. The application for transfer of the operating licenses is the first and potentially
only forum in which the sale will be thoroughly analyzed to determine whether it assures

adequate funding and legal and fiscal accountability to protect the public health and safety.



Subsequent reviews by the Federal Energy Regulatory Commission and the New York State
Department of Environmental Conservation will necessarily be more narrow in their focus. It is
therefore incumbent upon the Nuclear Regulatory Commission — according to its mandate
under the Atomic Energy Act as the federal agency ultimately responsible for ensuring the public
health and safety — to conduct a comprehensive review of the proposal to transfer FitzPatrick’
and Indian Point 3.

Wherefore, CAN requests a joint hearing to review the license transfer
applications for the James A. FitzPatrick and Indian Point 3 and petitions for intervention status
in the proceeding.

Motion .to Hold Sﬁbgart G Hearing Due to Sgeéial Circumstances

CAN also requests the Commission, pursuant to 10 C.F.R. §2.1329(b), due to the
“special circumstances concerning the subject of the hearing” to hold a substantive subpart G
hearing, or, in the alternative, a substantive subpart M hearing at the preliminary stage with the
possibility of converting to a subpart G hearing if necessary. CAN contends that, due to the
issues and justifications set forth herein below, the application of subpart M, particularly in cross
examination and discovery, would not serve the purposes for which the rule was intended — full
and fair hearing on license transfer on an expedited basis. CAN contends that upon careful
examination of the materials provided herein below and attached hereto, the Commission will
have an adequate basis to determine that the matters in this license transfer are not strictly
“financial in nature” as contemplated in the promulgation of Subpart M. In this regard, the
Commission’s ruling in Niagara Mohawk Power Corporation, New York State Electric & Gas
Corporation, and AmerGen Energy Company, LLC (Nine Mile Point, Units 1 & 2), CLI1-99-30,

199 NRC LEXIS 115 at *18-19 (December 22, 1999), is distinguishable from the instant case.



In this case, given the issues raised herein below, public and occupational health and safety.are at
issue, not merely administrative determinations concerning the paper transfer of a the license and
conforming of technical specifications to reflect such a mere paper change. CAN contends that
the Commission will completely abdicate its responsibility to protect public health and safety of
workers and the public and also abdicate, thereby, its duty ,to.safeguard the national interest,
under the Atomic Energy Act, §§ 105, 184, 189a, if it permits the license transfer at issue to go
forward as a purely “administrative” determination without considering the extensive substantive
issues surrounding this particular Uansacﬁon. ‘Such issues will only receive adequate attention in
the context of a full adjudicatory hearing process with the right to call for evidence, present
evidencé, and cross examine evidence. ‘
In support of this motion, as set forth herein, CAN has obtained information on
Entergy’s 1996 due diligence inspection of FitzPatrick and Indian Point 3 that, together with
consistent NRC inspection findings from Fall 1998 to the present, raises questions about the
ability of Entergy to assure the continued safe operation of NYPA’s nuclear facilities. These
questions must be resolved prior to transfer of the operating licenses. In 1996, Entergy decided
not to purchase FitzPatrick and IP3 based on due diligence findings that the material condition,
management and organizational structure, operator training, budgeting, and work culture did not
provide adequate assurance of safety.’ It is unclear how or why Entergy’s evaluation of the
facilicities has changed since NYPA'’s operation and the material condition of the facilities has
remained substantially the same in the intervening period. Furthermore, Entergy has not
provided adequate financial assurance that it will be able to support large capital improvements

to the facilities or make the kind of operational and personnel improvements that may be needed
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at FitzPatrick and IP3. Significantly, it is unclear how Entergy’s proposed operational and
organizational structure differs substantially from what the 1996 due diligence evaluation
identified as core problems with NYPA’s organizational and management structure, particularly
in terms of corporate control of site management and the lack of “site ownership” by on-site
personnel responsible for operating and maintaining the reactors safely. Furthermore, it is
impossible to resolve these issues without an official hearing process. due to the nature and extent
of material redacted from the license transfer applications. For the above-stated reasons, and
because the consistency of the 1996 Entergy due diligence findings with recent findings at
FitzPatrick and Indian Point 3 create a “special circumstance relating to the subject of the
heal'ing,;’ the scope of the rules set forth under subi:art M is inadequate to govern the review of
the license transfer applications. Therefore, pursuant to §2.1329(b), CAN requests that the
Commission hold a substantive subpart G hearing on the applications.

In the alternative, CAN would be willing to accept a joint hearing on the transfer
of FitzPatrick and IP3 with the New York State Department of Environmental Conservation and
the Federal Energy Regulatory Commission, held in New York State. Such a hearing would
ﬁave several advantages for CAN, NYPA, and Entergy, as well as the NRC: timely resolution of
the various regulatory approvals required by the applicants to complete the proposal to transfer
of FitzPatrick and IP3; easement of the burden to all parties resulting from the need to engage in
three separate fora to review the proposed transaction; the ability to address related issues
affecting the transfer, the future operation of FitzPatrick and IP3, and the environmental and

public health and safety impacts of the proposed sale.

3 Entergy, Inc., Summary of the Entergy Due Dlhgence Process (November 1996). Exhibit 5,
attached hereto
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In support of the above motions and requests, CAN further sets forth herein below
as follows:
L : PRE I .

The nuclear industry in the US presently faces a transformation which will radically
reorganize the financial and management structure of the nuclear power industry and have a
resultant direct impact upon occupational and public health and safety. Two giant commercial
combines, one a global power corporation and the other a multinational conglomerate, are
rapidly purchasing the United States reactor inventory, beginning with the aging and embrittled
fleet of nuclear generating stations in the Northeast, in a piecemeal fashion, region by region. -
Four other global power companies stand poised t6 begin purchasing reactors, likely depending
on the outcome of these trial cases in the Northeast. AmerGen has now acquired Three Mile
Island and Clinton, has submitted license transfers on Oyster Creek, was bidding on Nine-Mile
Point 1 and 2, and intends to bid on the Millstone complex. Entergy already owned five
reactors in the South, has aquired Pilgrim, and now stands to acquire FitzPatrick and Indian Point
3. The proposed sale of FitzPatrick and Indian Point 3 would be the first multi-unit transfer in
the nuclear industry attempt at restructuring. It would be the largest transfer of public assets in
New York State history. State regulatory authorities with limited powers are overwhelmed by
the task of determining the dubious fiscal propriety of such transactions.

This revolution in ownership of nuclear power capacity originated as a crisis of the
competitive market brought about by utility deregulation. Initially, this process was intended to

end monopoly control of electricity production and sales and reduce costs to consumers through

6 Associated Press, Facts About The Companies (June 25, 1999); see also Hencke, Dave,
Decommissioning Trust Funds Lure Potential Nuclear Plant Buyers 40 NUCLEONICS WEEK at 1
(Mar. 18, 1999). Exhibits 3 and 4, attached hereto. :
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the aegis of market competition. Thus far, nuclear power has required massive public subsidy in
order to survive in regulated markets. The public now faces a potentially massive debt due to
the investment in “power too cheap to meter.”

This debt burden will be comprised of shortfalls in decommissioning funds and billions
of dollars in stranded costs from bad investments in a technology which the nuclear industry did
not deliver as promised (i.e., safe and clean “power too cheap to meter”).” State authorities
facing the prospect of being forced to manage the clean up of contaminated reactor sites have
been willing to agree to any offer which might relieve the state of financial liability for future
site remediation under decommissioning. These agreements include a 12-year, above market
rate pow;er contract in Vermont Yankee’s case, tht; purchase of nuclear stations at 10 cents on a
dollar in Pennsylvania (Three Mile Island) and New Jersey (Oyster Creek), and ratepayer
responsibility for the stranded debts of nuclear utilities as in Pennsylvania, Illinois,
Massachusetts and Connecticut.®

The procedure in this instant case, which the applicant and the NRC have characterized
as a simple license transfer application with no health and safety implications, is but part of the
rapidly accelerating consolidation of nuclear power ownership. By choosing to abdicate its
antitrust authority under the Atomic Energy Act, the NRC would be permitting a de facto
revolution, a rapid consolidation in nuclear power ownership through premature acceptance of

this and other Entergy applications and the accelerated hearing schedules they seek to impose.’

T Id.

8 See generally, Petition of Vermont Yankee Nuclear Power Corporation and Prefiled Testimony,
Vermont Department of Public Service, Docket No. 6300 (November 22, 1999); see also
Herbert, Josef, Nuclear Plants Sell At Bargain Basement Prices, JOURNAL OF COMMERCE at 11-
A (Mar. 17, 1999). VY petition not attached. Josef article attached hereto as Exhibit 5.

? Salpukas, Agis, A Small Circle of Companies Seeks Control of Reactors, NEW YORK TIMEs, at
C-1 (March 6, 1999).
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The unique and unprecedented events which are now before the Commission and other federal
agencies require changes in the regulations governing these emerging entities, and the
enforcement practices and scrutiny of the applications which will allow this rapid consolidation
to go forward. As such, the Commission has a solid basis for delaying or suspending the instant
proceeding to permit the kind of time it takes for the careful scrutiny and deliberation over such
applications as is appropriate under the unprecedented nature of the transformation now taking
place.

Given the very real potential consequences to the human and natural environmental
which would flow from approval of this segmented sequence of license transfers - leading to an
unsuppo-rtable aggregation of holdings, with mana;gement bent on maximizing profit to survive, -
as detailed in issues herein below; — the Commission should regard the request as part of its-
decisionmaking process concerning a major federal action affecting the quality of the human and
natural environment, and deny that request. The Commission should also conduct an
Environmental Impact Study, pursuant to the requirements of the National Environmental Policy
Act [NEPA], on the potential effects of massive consolidation of nuclear power facility
ownership, with particular attention to foreign ownership [anti-trust concerns] in that picture.
NEPA, 42 U.S.C. §§4321, er seq.; AEA, 42 U.S.C. §2133. Since having reached the agreement
with NYPA in March, Entergy has public announced its interest in acquiring every other nuclear
station in the Northeast, including Nine Mile Point 1&2, Millstone 2&3, Seabrook, and even the
troubled Indian Point 2 reactor; it can also be assumed that Entergy would be interested in Ginna
Station should Rochester Gas & Electric decide to divest, as well as Vermont Yankee should the, o
sale to AmerGen fall through. Thus, Entergy’s strategy would plainly establish a regional |

monopoly in nuclear generation, fully 20% of the New York/New‘England electric géneratipn o
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capcacity. - Entergy’s purchase of NYPA’s facilities strategically positions the company to
acquire Nine Mile Point and Indian Point 2, through the promise of consolidating operations at
New York’s multiple-unit sites. While it may be argued that such consolidation poses an
economic advantage to the potential new operator and simplifies the operation and
decommissioning of these multiple-unit sites, it inversely poses anti-trust problems that could
adversely affect the public health and safety, as well as national security in the nation’s most
densely popu]ated region.

A thorough understanding of the terms of all agreements and internal projections and
plans for reactor operation and financing is necessary for assessing the impacts of this license
transfer 611 health and safety issues. Therefore, the: priority (practice) of holding any information
regarding finances of potential licensees as proprietary reasonably should be set aside in favor of
the imposition of a higher standard for information to achieve proprietary status in order to -
satisfy the public interest. The financial condition of licensees has always been subject to NRC
standards, and the NRC has recognized such information as relevant to issues of public health
and safety. ENIP, ENF, ENO and their parent companies support the withholding of information
in order to limit public access to information. CAN contends that this information is relevant
and in the public interest, and that permitting the applicant to withhold it undermines the public’s
ability to participate in the proceeding. '’ |

Any argument Entergy may make that the issues contained in its petition should not be
fully examined in order to expedite approval of the licénse transfer must be denied lest the NRC

abdicate its responsibilities under the Atomic Energy Act!!

19 Hencke, David, Nuclear Industry’s Plea For Secrecy, THE GUARDIAN at 7 (July 8, 1999).
" 'The Atomic Energy Act of 1954, as amended [AEA], provides in pertinent part that:
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Transfer of the FitzPatrick and IP3 licenses, in the context of the recent historic
effects of deregulation, coupled with Entergy’s intention to acquire an extremely large “fleet” of
nuclear reactors, greatly accelerates the on-going transformation of the entire financial basis of
the nuclear power industry in the United States.'? This alone should be sufficient to tri gger
heightened NRC scrutiny of these transactions.

Entergy has already received license amendments to transfer the Pilgrim Nuclear
Station, is presently applying for license transfers on two more nuclear stations, and clearly plans
to continue on this course. The NRC has a clear responsibility to take a broader view of the
impact of not only amendments to FitzPatrick’s and Indian Point 3’s operating licenses, but the
total imﬁact of multiple license transfers to a singlc; holding company during a period which
Commissioner Edward McGaffigan characterizes as a “dynamic time for the nuclear industry,”"
and one in which the agency has publicly committed itself to alleviating the regulatory burdens
on the industry in order to strengthen the competitiveness of nuclear power (a commitment with
a dubious relationship to the Commission’s statutory charge, post-AEC, in contradistinction to
that of the Department of Energy). The NRC is in fact aware of the regulatory implications of

reactor ownership, the complex relationships between ownership and operation, and “changes in

organizational structure that may affect nuclear plant ownerhsip,” as described in the March,

[N]o license granted hereunder * * * shall be transferred, assigned, or in any
manner disposed of, either voluntarily or involuntarily, directly or indirectly,
through transfer of control of any license to any person, unless the Commission

shall, after securing full information, find that the transfer is in accordance with

the provisions of this Act, and shall give its consent in writing. , :
AEA § 184, 42 U.S.C. §2234 (emphasis added); see also 10 CFR §§30.34 (b), 40.46, 50.80,
72.50.
12 Moore, Matt, 5 Wanted: Nuclear Reactors, Serious Inquiries Only, ASSOCIATED PRESS (April
2, 2000). ' .
1> Smith, Rebecca, Power Industry Changing in the Face of Deregulation, THE WALL STREET
JOURNAL (October 28, 1999). ‘
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2000 report “Owners of Nuclear Power Plants” R.L. Reid and V.S. White, Oak Ridge National
Laboratory, Prepared for Division of Reactor Program Management, Office of Nuclear Reactor
Regulation, U.S. Nuclear Regulatory Commission. It is in the best interests of the NRC, as well
as the i)ublic health and safety, to fully investigate the ramifications of the industry’s
restructuring strategies as they are evolving, rather than have to go back at a later date evaluate
and revise regulations and license requirements similarly to the NRC’s and industry’s efforts
post-Three Mile Island-2.

| The ongoing process of deregulation of the electric power industry and resulting chanées
in the ownership of generating stations has outpaced the NRC’s ability (and other agencies) to
effective;ly react and regulate. The vacuum of staté and federal regulations guiding this new -
direction in the industry necessitates tﬁat the NRC take special care to consider the unfolding
ramifications of permitting a rapid proliferation of license transfers and mergers. Given the ever-
mounting costs of decommissionirig and the effects of a single, massive failure by one large
company holding dozens of facilities, the financial consequences could easily outstrip the
Savings and Loan scandal; Wére that not enough tovinspire the NRC to exercise gfeater care, the
potential negati\‘re imﬁlicafions for the health and safety of workers and the public are
disquieting, to say the least. Certainly, one would hope, this is disquieting enough to warn the
Commiséion againsi continuing the course of hasty approval it has thus far sponsored.

Of even greater coﬁcém for the impact on occupational and public health and safety, the
transfers and mergers at issue are taking place éoncurr‘exiﬂy with the introdﬁction of the NRC’s
Revised Réactor Oversight Process and a shift towards sc;-called “risk-based” regulations. This
comes in response to NRC fundiﬁg cutbacks. The nﬁmbcr of residént inspeétors at many of the

stations whose licenses may be transferred will be reduced, lessening NRC oversight and direct,
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on-site support of the new owners, thus permitting an increased risk to occupational and public
health and safety. For Entergy to take on a rapidly expanding fleet of aging reactors at this point,
and instituting new and experimental operations and management models to meet the demands
of an unregulated market, makes an already complicated situation even more complex, and
leaves the public increasingly vulnerable to the consequences of nuclear mishaps. The ability of
the NRC to regulate effectively -- while both regulator and licensees are undergoing radical and
unprecedented changes in their organizational structures and operational procedures -- warrants
great caution and generous reliance on the system of checks and balances between the NRC,
licensees, and the public established by the Atomic Energy Act to ensure national security and
protect the public health and safety. .
1. DD AL 1 TA IDE u
1.A  The Application For License Transfer Should Be Denied Because The
Application Does Not Provide Sufficient Assurance Of Adequate Funding
For The Eventnal And Actual Costs Of Decommissioning FitzPatrick and
Indian Point 3.

The present cost estimates for decommissioning FitzPatrick and Indian Poiﬁt 3 do not
reflect the costs required to meet Nuclear Regulatory Commission regulations for site
remediation standards.

Until the proposed transfer, the Power Authority of the State of New York has been able
to charge ratepayers for the cost of capitalizing the decommissioning trust fund, which, through
amortization, would generate adequate funds to assure final site clean-up. Entergy’s Purchase

Agreement with NYPA, and the license amendment application at hand,'® state that Entergy will

be responsible for adequate funding to clean up the sites (above and beyond the balance in the

" CAN notes that subpart M of 10 CFR Part 2 refers to “issues” rather than “contentions.”
Keeping with Commission practice, CAN takes the terms as equivalent.
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decommissioning trust fund) without the guarantee of continuing ratepayer subsidies or
payments. See NYPA Application and enclosures. There is strong reason to believe that the
decommissioning cost estimates for FitzPatrick and IP3 are inadequate, and therefore the
possibility of a shortfall in decommissioning funding can be anticipated. In that case, the
application does not provide an adequate assurance of the ability to accomplish decommissioning
and final site clean-up.

In this regard, among other sources, CAN relies on studies of the General
Accounting Office (GAO). The GAO found that 36 of 76 nuclear plant licensees had not
accumulated sufficient funds as of 1997 to cover future decommissioning costs as estimated
under cﬁr’rent regulation.® GAO expressed conce;'n that evolving competition in the electric
industry would exacerbate the problem, and, significantly in this matter, that NRC lacks
thresholds for acceptable levels of financial assurances or a mechanism for responding to the
risks caused by unacceptable levels of funding. The GAO also concluded that there is no logical,
coherent, and predictable oversight of NRC licensees’ financial assurance for decommissioning
nuclear power facilities."” GAO suggests that NRC clarify: (1) the objectives, scope, and
methodology of reviews of licensees’ financial reports; (2) thresholds for identifying acceptable,
questionable, and unacceptable financial assurances; and (3) criteria for actions to be taken based
on the results of these reviews.!® Until recently, it was accepted that there would be large
shortfalls in meeting the clean-up costs at nuclear generating stations. Until recently, however,

the nuclear industry has always had the option of petitioning for financial relief through

13 Filed with VY and AmerGen’s above referenced letter to Samuel Collins (January 6,2000).

' GAO, Nuclear Regulation: Better Oversight Needed to Ensure Accumulation of Funds To
Decommission Nuclear Power Plants (May 1999). .

"7 Foster Electric Report (No. 165), GAO Report Questions Adequacy of the Funding
Mechanisms for Nuclear Plant Decommissioning at 28 (May 19, 1999).
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increased charges to ratepayers. This option disappears in a “deregulated” market, particularly
where stranded costs are apportioned in the restructuring agreement.

Furthermore, the Decommissicning Cost Estimates, Purchase and Sale
Agreement, and License Transfer Applications contain no provision for off-site remediation, a
potentially expensive project within decommissioning. Both reactors have a documented record
of having released hazardous material off-site (both radiological and non-), in quantities that
require remediation if the public health and safety is to be protected as a consequence of the
operation of FitzPatrick and Indian Point 3, and the eventual termination of the operating
licenses in question. These include both accidental releases, such as the rupture of underground
piping (june 1994)," inadvertent primary coolant x_vater draindown (July, 1994 and October,
1994), and undercalculated radiological release data (1980-1993),% all at IP3; or the deliberate
disposition of radiological material off-site, such as the well-documented practice at FitzPatrick
during the years 1989-1993 of illegally transporting sludge containing Mn-54, Co-60, Zn-65, and
Cs-137 to a municipal sewage treatment facility.2! While there is likewise no provision
determining responsibility for off-site remediation in the Purchase and Sale Agreement, CAN
argues that this is an ommission, whether deliberate or accidental, that must be accounted for in
the NRC’s review of the license transfer applications, and must be resolved as a requisite for
approval. Consequently, it must be ascertained whether the existing decommissioning cost

estimates are accurate, and whether (based on that evaluation) the decommissioning funds as

Bd.
' Fromm, Catherine, “Indian Point 3 pipe break leaks toxins into river,” GANNETT SUBURBAN
NEWSPAPERS, (June 29, 1994). Exhibit 6, attached hereto.
2 Talbot, David, “Mildly Radioactive gas release found,” GANNETT SUBURBAN NEWSPAPERS,
$0ctober 23, 1993). Exhibit 7, attached hereto. '
! Molloy, Andy, Treasures In The Landfill, SYRACUSE PEACE NEWSLETTER (April, 1994).
Exhibit 8, attached hereto.
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presently constituted will be adequate, or there are adequate financial assurances that increased
costs can be provided for. |

In this case, Entergy’s averment that it intends to make a profit on
decommissioning trust funds and return that profit to its shareholders is, to put it xﬁildly, an
exercise in faulty logic, unfounded, and unsupported. For Entergy to make a profit on
decommissioning, it would require that they cut corners and risk the health and safety. A key
part of this strategy is Entergy’s plan to build new power plants on the decommissioning sites,
thereby limiting the scope of remediation they would be required to accomplish.?? This
dangerous, controversial, and unprecedented practice is still of questionable legality. Entergy’s
willingn-ess to rely on speculation warrants further.investigation of its decommissioning plans
through a subpart G hearing.

Entergy’s expectation that decommissioning costs will decrease below currently -
estimated levels contradicts industry experience and the historical record. Entergy’s own record
in decommissioning thus far is minimal and fraught with problems, having led to the bankruptcy
of Entergy’s major contractor at Maine Yankee. Assurances that Entergy will have acquired
enough decommissioning experience by the time FitzPatrick and IP3 begin clean-up and
remediation are based on mere speculation. Entergy will only have managed decommissioning at
two reactors (Maine Yankee and Millstone 1). Significantly, Entergy will also have to begin
decommissioning 3 of its own reactors (Pilgrim, 2012; FitzPatrick, 2014, and IP3, 2015) within
three years of each other; if Entergy’s acquisition strategy is even modestly successful, the
company will have to begin decommissioning up to 4 other reactbrs within the same time frame

(Nine Mile 1, 2009; Ginna, 2009; IP2, 2013; Millstone 2, 2015). The assumption that Entergy

2 Entergy, Annual Report 1999 (March 2000) at page 23.
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will be able to reduce decommissioning costs by devising an experimental and as-yet
undeveloped strategy for decommissioning, utilizing a rotating work schedule at simultaneously
decommissioning facilities, is not enough to base a decision on adequate financial assurance. At
best, these matters warrant investigation and evaluation through the requested subpart G hearing
process.

Entergy’s averred plans also raise the specter of the harms decried in David
Lochbaum’s Declaration at §9 and supported, in part, by his attached Exhibit ‘B’ UCS report on
Overtime and Staffing Problems in the Commercial Nuclear Power Industry (March 1999).2
The safety issues, supported by the Lochbaum Declaration, could harm CAN’s representative
members Jean Chambers and Marilyn Elie. Not oﬂy could they suffer property damage due to
increased electrical rates, but the radiation dangers of inadequate clean-up or cost-cutting
impacts upon workers leading to unplanned and dangerous releases of radiation, would harm
their health and safety and harm their ability to enjoy the natural environment around them, and,
in particular, utilize the FitzPatrick and Indian Point sites after final site release. If the NRC
holds the requested hearing, CAN will have an opportunity to present evidence to the
Commission (or ASLB panel) which could lead to conditions being placed upon the license
transfer that would avoid the harm to CAN (and its representative member). Conditions
controlling hours, overtime, and establishing proper parameters for the handling and
accumulating of adequate decommissioning funds would cure the harms to CAN and its
representative member. This satisfies the requirement of 10 CFR §§ 2.1306 , 2.1308 for an
admissible interest and standing, and this issue should be taken up for hearing. It also involves

more than mere financial matters and, thus, implicates a more detailed hearing process than is

2 See also Docket No. 50-271, Citizen Awareness Network, Inc.’s, Request for Hearing.
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provided under 10 C.F.R. Subpart M. Therefore, the NRC should, pursuant to 10 C.F.R. §
2.1329(b), upon need to resolve such special issues not properly within a simple license transfer,
conduct a 10 CFR Subpart G proceeding.

1.B  The Applications should be denied because the License Transfer
Applications, and the Purchase and Sale Agreement upon which they are
based, make no provision for determining responsibility for off-site
remediation under the decommissioning of FitzPatrick and Indian Point 3.

- At § 2.4(b) of the Purchase and Sale Agreement, Entergy and NYPA agree that Entergy
will not assume responsibility for off-site remediation of “environmental liabilities” resulting
from NYPA's operation of FitzPatrick and Indian Point 3:

2' 4. Liabijlities Not Assumed: Notwithstanding any provision hereof to the contrary,
Buyers [ENF and ENIP] shall not assume, pay or perform any Liabilities of Seller
[NYPA] that are not expressly identified in Section 2.3 as an Assumed Liability,
including, without limitation, the following excluded liabilities (the “Excluded
Liabilities™): ...

(b) any Liabilities, including without limitation any Environmental Liabilities,
relating to the off-Site disposal, storage, transportation, discharge, Release, recylcing, or
the arrangement for such activities, by Seller, of Hazardous Substances that were
generated at a Site, at any Offsite Hazardous Substance Facility or at another location that
is not a Site (other than as a result of subsurface migration from a Site), where the initial
disposal, storage, transportation, discharge, Release or recycling of such Hazardous
Substances at such Offsite Hazardous Substance Facility occurred prior to the Closing.
This aspect of the agreement seems to imply that Entergy will not assume responsibility

under decommissioning for remediating contamination resulting from NYPA s operation of
FitzPatrick and Indian Point 3, insofar as that contamination has spread off-site. While it may be
reasonable for Entergy not to be held legally liable for the previous operator’s indiscretion,
mishaps, or illegal actions, there is apparently no provision that will hold NYPA accountable for

such remediation, either. The possibility that NYPA will be released from any responsibilities as

a licensee, should the NRC approve the applications to transfer the operating licenses for
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FitzPatrick and Indian Point 3, creates an ambiguity in the NRC’s ability to regulate whole areas
of decommissioning with respect to the facilities in question. These ambiguities must be
resolved prior to transfer of the operating licenses. There are several possibile conditions that
can be placed upon the transfer, or revisions that could be made to the Purchase and Sale
Agreement and the applications, that would resolve the situation:

C. Through the EIS requested herein below at § I1.1.C., establish an accurate and
detailed study of contamination described by the terms of § 2.4(b) of the Purchase
and Sale Agreement, which NYPA must remediate before the licenses can be
transferred.

' D. Or, as a second the alternative, if tﬂe license transfers are otherwise to be
permitted, then NYPA should not simply be released of all licensee responsibility, -
but rather issued a “decommissioning” license until NYPA has completed those
“environmental liabilities” not assumed by Entergy through the Purchase and Sale

- Agreement.
Should the NRC and the applicants choose either of the above options, the question of how to
fund the remediation must be addressed, so as to protect the decommissioning fund from being
prematurely depleted. NYPA’s accountability for partial site remediation and cleanup should not
unduly compromise the quantity of funds available to accomplish the complete decommissioning -
project after license expiration.

E. As a third and simpler alternative, since the present license transfer represents
another unprecedented step in the process of industry restructuring,
unpremeditated in the development of rules, regulations, and license requirements .

related to decommissioning, clause 2.4(b) should be disregarded insofar as
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decommissioning responsibilities are concerned and Entergy should be required
to conduct a complete and thorough decommis;sioning without regard to whether
the off-site contamination was caused by NYPA or Entergy. However, insofar as
Entergy should not be held liable for NYPA’s indiscretion, mishaps, or illegal
actions, Entergy should be allowed to recover those costs from NYPA, should the
actual costs of decommissioning exceed the amount in the Decommissioning
Trust.

It should further be noted that this part of the agreement is inconsistent with other
assumptions of liability by Entergy, implied or expressed in Purchase and Sale Agreement. For
instance; Entergy is apparently accepting the maierial condition of the facilities “as is” at the
time of Closing, with the implied risk that Entergy may incur unanticipated maintenance needs
and costs as a result of NYPA’s actions prior to Closing. Entergy is not disavowing
responsibility for radiological material NYPA has buried on-site prior to 1980 (per U.S. General
Accounting Office findings, as herein below), although such waste constitutes a potentially
undocumented and expensive aspect of decommissioning. The only difference between the
above examples and the liabilities described in 2.4(b) is the apparent lack of accountability for
“off-site” liabilities contamination. However, the actual application of 2.4(b) in the actual
process of decommissioning of FitzPatrick and IP3 is likely to be fraught with subjective
judgment, and it is not consistent with protecting the public health and safety to leave these
questions unresolved.

Thus, NRC action to address this matter unaccounted for in the license transfer
proceeding and the Purchase and Sale Agreement — which is, in fact, central to the ultimate

disposition of the sites and completion of decommissioning in a manner that protects the public
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health and safety -- could avoid harm to CAN and its representative members. Furtherrmore, if
the NRC holds the requested hearing, CAN will have an opportunity to present evidence to the
Commission (or ASLB panel) which could lead to conditions being placed upon the license
transfer that would avoid the harm to CAN (and its represenfative members).

1.C  The NRC must eomiuct an EIS to determine the level of contamination on
and off the FitzPatrick and Indian Point 3 sites to fully determine the level of
contamination at FitzPatrick and IP3, and, in turn, to establish the
appropriate level of funding necessary for Entergy to meet NRC site release

- criteria. : ,

The General Accounting Office report found that before 1980, the NRC permitted
licensee to bury radioactive waste at reactor (and other) sites. There was very limited
documentation of such disposal, and few, if any, safeguards. GAO examined sites which were
contaminated in excess of NRC guidelines. At these sites, it found lack of adequate information -
on buried waste, and groundwater contamination.”” The licensees have not monitored such
waste problems--nor did the NRC require them to do so. This is necessary, as pointed out in the
observation underlying Mr. Lochbaum expert opinions, see Declaration of David Lochbaum,
Exhibit 3, attached hereto, in order to ascertain the extent of contamination at FitzPatrick and IP3
(and other reactors), and set realistic funding requirements to meet final site remediation costs
- due to the nature, location, and extent of such contamination.

Decommissioning, at present, is experimental. The experience of workers and

managers at nuclear reactor site has proven to be contrary to expectation at every nuclear station

 Finding that a license transfer may provide adequate protection of public health and safety
under 42 U.S.C. §2232 does not preclude the need for further consideration under NEPA, 42
U.S.C. §§ 4321, et seq. Limerick Ecology Action v. U.S. NRC, 869 F2d 719 (3d Cir. 1989).

¥ GAO NRC's Decommissioning Procedures and Criteria Need to Be Strengthened
GAO/RCED-89-119 (May 1989).
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which has begun the decommissioning process. The NRC Staff has acknowledged as much, and
is quoted in an article as stating that:

[T]he Oyster Creek decommissioning process has national significance. Taking

apart aging nuclear power plants will cost $15 billion during the next 10 years,

according to industry estimates, and little planning has been done. ‘We have

gotten into this business a lot faster than we expected,’ said Jack Roe, director of

the NRC'’s reactor program management. [N]JRC workers say they were surprised

when nuclear plant operators suddenly announced they would not restart reactors

because the reactors were no longer profitable.®

To date, at many reactors, given the level of subsurface and groundwater

contamination that have been found, levels of contamination and the funding required for
cleanup have far exceeded expectations. For example, at the Yankee Nuclear Power Station in
Rowe, Massachusetts, one of the smallest commercial nuclear generating stations,
decommissioning was initially estimated at $250 million for site clean-up to a “green field”
condition. At present, cost estimates are $360 million for “decommissioning” alone, with extras,
such as $40 million in site remediation and another $70 million to create the temporary storage
for Rowe’s 40 million curies of irradiated fuel, bringing the total cost to nearly $500 million.
That means, without even having an approved License Termination Plan in place, the cost of
cleaning up the tiny Rowe reactor is has already reached nearly 1/2 a billion dollars!

Despite the fact that costs have exceeded estimates in every decommissioning to date,
Entergy claims that, with experience, the costs of decommissioning will decrease, as techniques
are developed to effectively isolate, determine, and clean up contamination. Yet, at FitzPatrick

and IP3, there may well not be time for Entergy to get that experience. The licenses at

FitzPatrick and IP3 (as well as Pilgrim, and other potential Entergy reactors) expire within a

26 Moore, Kirk, Radioactive Rods Could Pose Risk at Oyster Creek , THE ASBURY PARK PRESS (
November 5, 1998).
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short period of time of each other. Potentially, Entergy will experience a “crash course” in
decommissioning. It will be forced to decommission several reactors simultaneously. Other
companies’ experiences in decommissioning reactors demonstrate, however, that both licensees
and contractors lack the necessary skills to effectively and efficiently clean up nuclear sites
within original cost estimates.”’

Hence, Entergy’s claims that it can handle the situation fly in the face of existing
experience agd should, therefore, be discounted.

Braggadocio aside, Entergy faces additional obstacles to successful
decommissioning of the FitzPatrick and Indian Point 3 nuclear power stations. Until recently,
cost ovérruns in decommissioning were guaranteeél by the ability of utilities to return to Public
Service regulatory boards for increases in ratepayer subsidies (i.e., increased electric rates).
Entergy’s power contract in the Purchase and Sale Agreement for FitzPatrick and Indian Point 3
does not provide this option. Given that Entergy’s other acquisitions will be in various stages of
- decommissioning or nearing the ends of their operating licenses, the burden on Entergy
Corporation to subsidize the shortfalls of ENF and ENIP, could be unduly great. Lack of
funding, or an effort to decontaminate the site based on a low, under-funded budget, rather than
one based. 6n a commitment to fully decontaminate FitzPatrick and IP3, whatever the cost, poses
health and safety risks to the public, and, in particular, CAN members. Declarations of Jean
Chambers, Exhibit 1, and Marilyn Elie, Exhibit 2, attached hereto. Not only could CAN’s
representative members suffer property damage due to increased electrical rates in the event that,

under emergency conditions, Entergy would be able to litigate to affect rate increases to try to

z Compare TLG decommissioning studies for fhe Yankee reactors in Maine, Connecticut, and
Rowe, for example, which are in the NRC public document files, with final site clean-up costs

2R



meet its shortfalls, but the radiation dangers of inadequate clean-up or cost-cutting impacts upon
workers leading to unplanned and dangerous releases of radiation, would harm their health and
safety and harm their ability to enjoy the natural environment around them, and, in particular,
utilize the FitzPatrick and Indian Point sites after final site release.

If the NRC holds the requested hearing, CAN will have an opportunity to present
evidence to the Commission (or ASLB panel) which could lead to conditions being placed upon
the license transfer that would avoid the harm to CAN (and its representative members).
Conditions controlling hours, overtime, and establishing proper parameters for the handling and
accumulation of adequate decommissioning funds would cure the harms to CAN and its
represen.tative member. This satisfies the requirenient of 10 CFR §§ 2.1306, 2.1308 for an
admissible interest and standing, and this issue should be taken up for hearing. It also involves
more than mere financial matters and, thus, implicates a more detailed hearing process than is
provided under 10 C.F.R. Subpaﬁ M. Therefore, the NRC should, pursuant to 10 C.F.R. §
2.1329(b), upon need to resolve such special issues not properly within a simple license transfer,
conduct a 10 CFR Subpart G proceeding.

2, Entergy Lacks the Ability to Manage a Fleet of Aging Reactors such as
JAFNPP and IP3NPP--which lack will place CAN members at risk due to an
accident at JAFNPP or IP3NPP.

A. Through the acquisition of FitzPatrick and Indian Point 3, Entergy is
creating a situation in which a single company will operate a fleet of latter-vintage reactors, all
experiencing a pattern of aging-related degradation. Many of these reactors (FitzPatrick, Pilgrim,
and potentially Nine Mile Point Unit 1) are older than any of Entergy’s BWRs. Age-related

degradation at FitzPatrick and these other reactors is further advanced than at any of the BWRs

now projected for these same projects. Either the experience and technique are lacking or the
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currently operated by Entergy’s public utility subsidiaries, significantly limiting the scope of
Entergy’s claimed experience in maintaining and operating reactors of this type. Although
Entergy’s Arkansas Nuclear One Unit 1 (ANO1) pressurized water reactor is just older than
IP3NPP, Entergy’s record at ANOI1, and even younger PWRs such as Waterford 3, is spotty at
best; Entergy’s ability to manage an increasing number of reactors that are entering their twilight
years may be stretched past the limit. The NRC must therefore take into consideration the effect
of consolidating a large number of aging, mismanaged and otherwise troubled facilities under a
single corporate umbrella, especially given the rigors of operating those facilities in a
deregulated electricity market without the flexibility of returning to ratepayers to reimburse
unexpecied operating and maintenance costs. Thfs situation is made critical, as set forth herein
below, by inadequate financial assurance that Entergy will be able to support the continued
operation of FitzPatrick and Indian Point 3 in a manner that guarantees the public and health
safety.
Aging Related Degradation and Leak Detection Problems at FitzPatrick and IP3

The effects of reactor aging are “synergistic.” Degradation of some key affected systems
interactively affects degradation in other systems. This, in turn, vastly increases the need for
specificity in overall system knowledge, and vigilance and timeliness in even the most routine
maintenance. For example, workers at Nine-Mile Point Unit 1 [NMP-1] identified a long,
through-wall crack in the reactor’s Main Drain Line [MDL] only by visual inspection following
a special hydrostatic test of reactor vessel pressure.: The crack had not been detected during the
previous operating cycle, or during the 2-month long refucling outage. They later determined

that the crack was caused by deteriorated packing in Main Steam Isolation valves, which were

estimates were much too low.
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leaking water onto the MDL. For a number of years, plant personnel were aware that the
packing was leaking. Yet it was not scheduled for replacement. Moreover, despite the risk-
significance of a break in the MDL, the licensee’s analysis did not anticipate the synergistic
effect of the leaks on other systems. Workers at the same reactor over the past four years have
had to do maintenance on several other systems and pieces of equipment, much of it at
significant expense: emergency core coolant condensers (1997 & 1999); core shroud (1995,1997,
& 1999); control rod stub tubes (1999).

NMP1 is only five years older than FitzPatrick. Workers and engineers throughout the
industry understand that NMP1 is a bellwether for age-related degradation in all BWRs around
the couxitry. JAF has, in fact, followed the trend at Nine Mile Point-1, having installed tie-rods
to provide lateral reinforcement to the horizontal welds and new emergency core coolant
condensers within the last few years. Hence, a significant issue to consider in a license transfer
of JAF is whether the new operator/owner will have both the technical and financial
wherewithal, the “hands on™ experience with aging BWR problems, to meet and address JAF’s
evolving special needs. If Entergy is to become the operator of FitzPatrick, the NRC must first
be certain that Entergy is capable, in the years remaining on the license, of anticipating and
meeting maintenance costs and experiences on the scale NMP-1 has already experienced.
Failure to do so will likely result in an unsafe condition at FitzPatrick.

Entergy maintains that, through its acquisition strategy, it will be able to achieve more
efficient operation. This, Entergy claims can be accomplished through consolidation of the
workforce and maintenance activities. Such an approach, however, requires the careful and
detailed advance planning of all activities, and tight coordination of the workforce rotation,

relying on tightly planned maintenance schedules. This kind of scheduling, however, requires
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accurate foreknowledge of maintenance needs. One basis for such knowledge, going forward 'in
the nuclear industry, is the NRC’s “leak-before-break” methodology. For instance, under current
regulations, a licensee must be able to identify a leak of no greater than 7 gallons/minute for a

”-diameter pipe. Recent experience at aging reactors like FitzPatrick and Indian Point 2 belies
the efficacy of this requirement. Leak detection equipment is not accurate enough to meet
current standards, and even when increases are detected, the assurance of a regulatory limit too
often means that a worsening trend is not heeded until it is too late.

FitzPatrick, in fact, represents an exceptional case in this regard, since it no longer
meets the minimum standards set in NRC’s leak-before-break policy. Through NRC Power
Reactor Event Report Number 36489 (December é, 1999) NYPA applied for an exception to
“leak-before-break™ at FitzPatrick upon finding that leak detection equipment could not detect
leaks of 7 gallons/minute in 3”-diameter pipes outside containment. Instead, NYPA estimated
that, for most pipes outside containment, detection equipment c01-11d identify a leak of 25
gallons/minute. And there were further exceptions: “For those areas which the system cannot
detect a 25-gpm leak, the system is considered operable because in some cases, the actual pipe
diameter is greater than 3 inches” (emphasis added). See NRC Deviation Event Report Number
36489. It is unclear why the NRC would accept NYPA’s proposed exception to leak-before-
break based on the rationale supplied in the event report, nor whether the revised standard
supplied by NYPA provides reasonable assurance of safe operation. Nevertheless, there are
apparently some cases in which the leak detection system at FitzPatrick must still be considered
inoperable.

This situation is not limited to FitzPatrick. Last fall, NYPA had a similar

situation occur at Indian Point 3. See Deviation Event Report Number 36313. All plant
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personnel within containment were forced to evacuate when an Unusual Event was declared and
increased radiation levels were measured due to a leak in the loop-3 flow transmitter. The leak,
which exceeded the 10gpm standard set for leak detection equipment within containment, went
undetected until “workers heard the leak occur and saw steam issuing from a transmitter room.”
Thus, leak detection equipment did not perform up to the standards set by leak-before-break, and
as at NMP1 with the MDL crack, it was direct observation by workers that was able to identify
and the degradation and respond to the situation. However, the reliance on leak detection
equipment, for which there is increasing evidence of it inadequacy, compromises occupational
health and safety.

. Hence, under an appropriate condiﬁon to transfer the license, Entergy should be
required to modify inspections and leak detection equipment. In addition, Entergy should be
required to institute programs to study the rate of crack propagation. This would allow personnel
adequate time for planning and scheduling of maintenance activities, and to detect material
condition problems before they result in large leaks that increase radiological exposure to
workers. NRC, however, needs to oversee the development and implementation of systems and
procedures necessary to provide objective review and ensure that the public health and safety is
protected, not just add a license condition.

Entergy’s application does not adequately address Entergy’s lack of expertise or
the steps it will take to ameliorate this condition to sufficiently protect the public health and
safety. With a tightly packed schedule and a depleted workforce due to “profitability” cuts,
Entergy will not have the flexibility to quickly react to surprises at two or more of its generating

stations. For this reason alone the application for license transfer should be denied, a hearing
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commenced, or conditions should be imposed upon the license to require special addiﬁongl. '
training.2® ‘A

This situation will‘increase the accident risk at FitzPatriék and Indian Point 3, a
risk that would likely harm local residents and CAN’s members. Declarations vof Je;m Chambers
and Marilyn Elie, Exhibits 1 & 2, attached hereto. Not only could she suffer property démage
due to increased electrical rates in the event that under emergency conditions, Entergy would be
able to litigate to affect raté increases to try to meet its shoftfa.lls, but the radiation dangers of
inade;quatc clean-up or cost-cutting impacts upon workers leadiﬁ g tb unplanned and dangerou§
releases of fadiation, would harm their health imd safety and harm their ability to enjoy the
natural environment around her, and, in particulat,‘ utilize the FitzPatrick .and Indian Point 3 sites
after final site release. | |
Final Safety Analysis Report |
In the license transfer applicatioﬁs, pursuant to 10 CFR 50.34, Entergy' contends .that the Final
Safety Analysis Report, at both IP3 and FitzPatrick, “was updated to the Updated Fmél Safety
Analysis Report in 1982 and has been subsequently updatéd in acéorda.nce Witil 10 CFR
50.71(e).”* * However, it is unclear whether Enterg& has fully investigated this matter itself;,
since there is evidence that the UFSAR’s at FitzPatrick and Indian Point 3 have not been kept
fully up to date. Recent inspections at both reactors have revealed inaccuracies in the UFSAR’s

at both FitzPatrick and Indian Point 3:

% See NRC Power Reactor Event Report Number 36489 (December 6,1999) (James A.
FitzPatrick staff noted that the reactor’s leak-detection equipment would not meet the 3”-line, 7-
gallon/minute requirement, and submitted an exception, LER-36489, stating that the equipment
could only be expected to satisfy a standard of 25 gallons/minute “in most areas” thus,
shockingly, leaving open the question of whether leaks would be detectable at all in some areas
and systems). ‘

¥ Docket 50-286 at page 16.
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1))

2)

3)

4)

JAF -- EA 99-235, § 1R03.2.b. (December 29, 1999): “During NYPA’s review of the Final
Safety Analysis Report in response to the Nuclear Regulatory Commission’s 10 CFR 50.54f
validation request, they failed to identify that the FSAR description for the operation of the
HPCI injection isolation valve (23 MOV [motor-operated valve]-19) was incorrect.
Specifically, the FSAR Section 7.4.3.2.5 describes that, 23 MOV-19 will remain open upon
receipt of a turbine trip signal until closed by operator action in the control room. Contrary
to this statement, 23 MOV-19 will close without operator action upon a turbine trip. (DER
99-2250)”

JAF -- EA 99-235, § 1R04.b. (December 29, 1999): “The FSAR, Section 7.10m describes
the operation of the feedwater control system and states that three element control is the
normal mode of operation. However, FitzPatrick has operated in the optional single element
mode for approximately 15 years. ... [N]o engineering analysis was performed to evaluate
this departure from the FSAR.”

JAF -- EA 00-136, § 40A2.b. (June 9, 2000): “Through discussions with members of the
NYPA licensing department, the inspectors ascertained that NYPA did not report these
findings because even though the RCIC system was designed to remove residual heat for
certain events and is required by their technical specifications, the system was not credited to
remove residual heat in the Final Safety Analysis Report safety analysis of the LOCA
analysis. The inspectors noted however, that NYPA’s position was contrary to the guidance
provided in NUREG-1022, ‘Event Reporting Guidelines 10 CFR 50.72 and 50.73,” Revision
2, which states, ‘If the plant’s fafety analysis considered RCIC as a system needed to remove
residual heat (e.g., it is in the Technical Specifications) then its failure is reported under this
criterion ...””

IP3 -- NRC Inspection Report 05000268/2000-003, § 40A2.1.b. (July7, 2000): “Post
Accident Containment Venting (PACV) System: During the review of DER’s 98-01097 and
99-00472 regarding the status of the PACV system operating procedure, the inspectors
performed a system walkdown and identified several problems. The air signal to flow
integrator FI-1249A, which was shown in FASR Figure 5.4-1, was not installed. Similarly,
the integrator’s flow counter was not installed. The inspectors also identified non-zero
readings for other system instruments and questioned if the system instruments and prssure
contol valves were periodially calibrated. The licensee determined that they were not
periodically callibrated.”

Based on the indications of inspection findings over the last year, the question of whether the

UFSAR documentation at IP3 and FitzPatrick has been kept properly up to date, as required by

10 CFR 50.71(e). The instances of deviations noted above have not been identified as a result of

any systematic effort to ensure that FitzPatrick and IP3’s UFSAR’s are in order, but rather the

identifications have been made piecemeal as a result of NRC inspection efforts following safety-

related system failures, or follow-up inspections on Deviation and Event Reports. Until a

% Docket 50-333 at page 15.
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determination can be made as to whether the UFSAR’s at FitzPatrick and IP3 are accurate and
fully up-to-date, NYPA may be operating outside of its licenses and it would not be appropriate
for the operating licenses to be transferred while the reactors are in an unanalyzed condition.

If the NRC holds the requested hearing, CAN will have an opportunity to present
evidence to the Commission (or ASLB panel) which could lead to conditions being placed upon
the license transfer that would avoid the harm to CAN (and its representative member).
Conditions ensuring the proper monitoring and tracking of material condition issues and the full
compliance of the Final Safety Analysis Reports with NRC licensing requirements would cure
the harms to CAN and its representative members. This satisfies the requirement of 10 CFR §§
2.1306, i.l308 for an admissible interest and standing, and these issues should be taken up for
hearing. It also involves more than mere financial matters and, thus, implicates a more detailed
hearing process than is provided under 10 C.F.R. Subpart M. Therefore, the NRC should,
pursuant to 10 C.F.R. § 2.1329(b), upon need to resolve such special issues not properly within a
simple license transfer, conduct a 10 CFR Subpart G proceeding.

B.  Entergy Nuclear FitzPatrick, LLC, and Entergy Nuclear Indian Point 3,

LLC, are newly formed corporations. Furthermore, Entergy’s non-utility

nuclear operations rely on an unprecedented and unproven model for

managing a fleet of nuclear stations. We must therefore look at Entergy’s
operating record and relevant examples from elsewhere in the nuclear
industry to assess ENF’s and ENIP’s qualifications to own and operate

FitzPatrick, Indian Point 3, and a fleet of nuclear generating stations.

Entergy’s record is not good enough to warrant license transfer without an

in-depth investigation through a formal hearing process, and industry

experience indicates that the conditions of operating in a deregulated market
can be adverse to safety.
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Entergy, in its applications for the license transfers of JAFNPP and IP3NPP, relies upon
the experience and resources of its parent company, Entergy’s public utility subsidiaries,*! and
its operations subsidiary Entergy Operations, Inc., to establish a track record as a nuclear reactor
operator. The operating records of Entergy and its subsidiaries are, however, mixed at best,
irrelevant in some regards, and alarming in many others. Significantly, ENF and ENIP must rely
on these controversial histories because they have none of their own; in fact, ENF and ENIP’s
averment that they will be able to draw on Entergy’s experience and expertise is merely another
way of saying that they are utterly dependent upon it. Furthermore, the majority of ENF’s and
ENIP’s corporate officers also hold positions in other Entergy companies or are Officers of
Entergy' Corporation, making it inevitable that Entergy’s new acquisitions will inherit the
company’s record and operational style.

Much has been made of Entergy’s “improved” operating record and efficiency
during maintenance outages at facilities such as River Bend and Arkansas Nuclear One. This
emphasis avoids discussing Entergy’s history of violations and insufficient attention to
maintenance and worker training. The Nuclear Regulatory Commission took enforcement action
against Entergy 17 times for violations between 1996 and 1999,%? sometimes for problems that
dated back 10 years or more.>* Since 1999, Entergy has three more violations pending at ANO
Unit 1, Grand Gulf, and Waterford Unit 3, for issues safety related problems with maintenance

and operator training. Recent inspections reveal ongoing problems at all of Entergy’s facilities

3 Entergy Arkansas, Inc., Entergy Gulf States, Inc., Entergy Louisiana, Inc., and System Energy
Resources, Inc.

32 Office of Enforcement, U. S. Nuclear Regulatory Commission, “Escalated Enforcement
Actions Issued Since March 1996 for Reactor Licensees” (June 22, 2000) at
http://www.nrc.gov/OE/rpr/rx.htm
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in areas such as “plant operations, the quality of maintenance activities, and the condition of

plant material and equipment,”“ “effective implementation of programs within the reactor safety

»35 36 «

strategic performance area,”” quality of engiheering products,” “control and implementation of

surveillance testing,”’ “engineering staff efforts were not always effective in preventing and

»38 The number of violations

resolving degraded conditions of some balance of plant equipment.
against Entergy rates among the highest of US operators, and it appears that the improved
capacity factors at Entergy facilities are shadowed by questionable maintenance practices and
inadequate procedures, work performance, and operator training. This record does not justify the
special privelege of becoming one of a few companies entrusted with consolidating the
ownersh.ip and operation of the nation’sAnuclear sta;tions, for which Entergy is asking the
Commission through the Pilgrim, FitzPatrick, and IP3 license transfer applications.

Moreover, Entergy’s problems at its nuclear facilities are not unique.  Entergy has
an established record in its transmission and delivery businesses of marginalizing safe operation
for the sake of profit through chronically postponing maintenance and reducing the skilled
workforce to levels that compromise worker and public health and safety. In 1998, the State of

Texas Public Utility Commission (TPUC) fined Entergy Gulf States, Inc., $9 million and

3 See EA 96-025, Docket No. 50-382, “NOTICE OF VIOLATION AND PROPOSED
IMPOSITION OF CIVIL PENALTY - $50,000 (NRC Inspection Report No. 50-382/95-23)"
(March 28, 1996)

% U.S.N.R.C, “PLANT PERFORMANCE REVIEW - WATERFORD STEAM ELECTRIC
STATION, UNIT 3” (March 31, 2000). See also “PLANT PERFORMANCE REVIEW - GRAND
GULF NUCLEAR STATION” (March 31, 2000) and the associated notice of violation

(Docket No. 50-416, EA 99-305) for similar problems with material conditions and maintenance
at Grand Gulf

55 Ibid. : B | ,

% USNRC., “PLANT PERFORMANCE REVIEW - RIVER BEND STATION” (MARCH 31,
2000) o o

37 Ibid.
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penalized the company with a rate reduction for “lack of effective and prudent maintenance
policies, uneven spending in the area of operations and maintenance (O&M), cuts in experience
personnel, and consequent deterioration in the quality of service.”** Among the problems that
the TPUC cited were Entergy’s negligence in routine inspections and preventative maintenance
of the transmission system, and the inability to handle emergency situations due to the reduced
workforce.*® The TPUC also cited problems with lack of clear accountability and lines of
communication between Entergy and its halding company subsidiaries, the company’s
willingness to sacrifice service to certain customers more than others, and the Entergy’s practice
of maintaining “a list of ‘politically sensitive’ accounts, which suggests that some customers may
receive breferential treatment.”

The TPUC findings are consistent with more recent findings by the Council of the
City New Orleans (July, 1998) and reports and testimony following the July 23, 1999 episode of
rolling blackouts that affected 555,680 Entergy customers in a four-state area. Entergy has an
established record of cutting corners on operations and maintenance in nearly every aspect of its
business, from transmission and delivery, to customer service, to generation. Furthermore, the
consistency of this record across Entergy’s subsidiaries and areas of operations -- and the
TPUC’s findings on the relationships, chain of command, and lines of communication between
the subsidiaries and the parent corporation — implicate the policies and directives. The

willingness to sacrifice worker and public health and safety while “the company has available

 US.N.R.C., “PLANT PERFORMANCE REVIEW - PILGRIM NUCLEAR POWER STATION”
sMarch 31, 2000)
® Public Utility Commission of Texas, PUC Docket No. 18249, Entergy Gulf States, Inc.,
%ervice Quality Issues (February, 1998).
Ibid.
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funds that should be sufficient to provide higher-quality service,”*! questions about
discrimination against certain demographics of customers in deference to “politically sensitive”
accounts,*? and evidence of public misrepresentation during times of emergency*’ implicate the
character of Entergy Corporation. Character of the licensee is an appropriate issue in a
proceeding to transfer a license. Georgia Power Co,. 38 NRC 25 (1993, CLI); Metropolitan
Edisan Co.,21 NRC 1118 (1985, CLI). Because of these concerns, and since the leadership of
ENF and ENIP are also, for ‘the most part, Ofﬁcérs Vand Executives of Entergy Corporation, the
Commission must investigate these matters as they pertain to: (1) the need to reduce operating
costs at FitzPatriék and Indian Point 3 aﬁd ie éompany’s plans for meeting that need; (2)
Entergy;s plans to dccommiséion plants at or belov:v the sum available in the decommissioning
fund; (3) Entergy’s ability to provide financial support to the operation of FitzPatrick and Indian
Point 3 and support decommissioning cost o‘verruns; @d (4) Entergy’s intention to amass a large
of fleet of US nuclear stations, of which the instant case is one of the first steps. |
Entergy’s cost-cutting measures, while operating an increasing fleet of aging reactors in a
deregulated energy market, have dire implicétions for the public health and safety and could
cause harm to CAN’s representative membefs. See Declmﬁons of Jean Chambers an;i Marilyn
Elie, Exhibits 1 and 2, attached hereto. They could suffer property damage due to incfeased
electrical rates in the event’that under emergency conditions, Entergy w§uld be able to liﬁ gate to
affect rate increases to try to meet its shortfalls due to incorﬁplete clean-up and no post-Price

Anderson qualified insurance covérage, but the radiation dangers of inadequate clean-up, leading

! Ibid.
“2 Ibid. See also, Groesch, Gary L., “Report to New Orleans City Council for the Alliance for
!fordable Energy” (August 13, 1999) Exhibit 9, attached hereto.

Ibid. See also Groesch, Gary L., “Statement before the New Orleans City Council Utility
Committee” (August 12, 1999). Exhnblt 9, attached hereto.
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to dangerous radiation left on the sites, would harm their health and safety and harm their ability
to enjoy the natural environment around them, and, in particular, utilize the FitzPatrick and

Indian Point 3 sites after final site release.

C. Entergy’s operation of FitzPatrick and Indian Point 3 through its non-utility
subsidiaries will subject the operation of the nuclear stations to pressures to
reduce cost that constitute an unanalyzed condition, adverse to safety, that
must be reviewed and resolved prior to transferring the operating licenses.

It is commonly accepted that utility deregulation will require nuclear operators to be

reduce operating costs in order for nuclear power to beéome competitive with other generation
sources.. This will require reducing outage time, so that reactors operate at higher capacity
factors, and reducing the size of the workforce. Entergy’s license transfer applications describe
the need for Entergy to operate FitzPatrick and IP3 each at an average 85% capacity. According
to the unofficial figures available to the public through the media, this wpuld be a substantial
increase over the lifetime capacity factors FitzPatrick and IP3 have been able to achieve.
Judging from the estimated operating revenues Entergy presents in the license transfer
applications, ENF, ENIP and ENO will operate the reactors each at 90% capacity in non-
refuelling years, and at 80% in refuelling years. Since these levels of performance have never
been sustained for extended periods of time in FitzPatrick’s and Indian Point 3’s operating
histories — and since the reactors are aging and becoming more embrittled — Entergy is gambling
that they can improve performance and duplicate the experience at ANO and River Bend.

However, ANO and River Bend were much younger reactors when Entergy took them

over, and were not suffering from the problems of aging-related degradation that FitzPatrick and

IP3 suffer from. Furthermore, according to reports by IP3 workers published in the media,

NYPA was only able to complete the refuelling outage at IP3 on the schedule Entergy will need
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to maintain by unnecessarily exposing the workforce to radiation. 188 workers were exposed
during the outage, many of them while working in areas of the plant in which the air‘
conditioning was broken. Rather than wait to repair the air conditioning, workers were asked to
reduce their protective gear under pressure to complete the outage on schedule. Thus, the
schedule was only maintained, in at least this one instance, by postponing maintenance on
equipment and sacrificing the safety of the workers. The expectation that Entergy will be able to
safely reduce maintenance and refuelling outage time, or safely postpone maintenance until it is
convenient to schedule it, must be investigated through a hearing process with the opportunity
for cross-examination.

Recent internal reports on Consolidated Edi.son’s operation of Indian Point 2 should serve
as a bellwether for the strategy of cost-cutting under utility deregulation. A recent New York
Times article reports:

Consolidated Edison decided in 1997 not to replace the steam generator that
would cause an accident at a Westchester County nuclear reactor two and a
half years later because the company was uncertain whether the move was a.
good financial bet in the deregulated market that was developing, according
to an internal planning document. .

In October 1997, Con Ed financial planners concluded that replacing the
reactor's steam generators soon was the cheapest option for customers and
shareholders. Their analysis noted that the generators were deteriorating —

a common occurrence in reactors -- limiting how much electricity they could
produce. And if the generators were not replaced, they would have to be
inspected more often, cutting the number of days the plant could run,
according to the planners' document, which was provided to The New York
Times by Edward A. Smeloff, a utility expert at Pace University Law School
who has been critical of Con Ed's performance in running the reactor.

But Con Ed's analysis also pointed out that its financial projections were
highly sensitive to the price of electricity and that postponing a decision
would give the company an opportunity to refine its estimates as the state
made its transition to a deregulated electncnty market. That transformation
happened last November. K

In their analysis, the financial planners accepted a judgment - which
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turned out to be wrong -- by Con Ed engineers that the existing steam
generators were safe for continued use, although if kept in place they would
need an extra inspection each year. ...*
Based on the NRC Augmented Inspection Team findings following the February 15,
2000 steam generator tube rupture at IP2, ConEd failed to do maintenance on a number of
safety-significant systems: Isolation Valve Seal Water System, Condenser Vacuum Pump, and
the Steam Jet Air Ejector steam supply pressure regulator, which “had never worked properly.”*
The inability of Entergy to recover unexpected or increased operating costs from ratepayers
under deregulation and the Power Purchase A greement — compounded by the need to maintain
an 85% minimum capacity factor — will put Entergy under similar pressures that forced
Consolidated Edison to postpone maintenance on fPZ’s steam generators, and presumably other
systems as well. These findings plainly challenge the NRC’s preliminary evaluations that the
pressures of deregulated electricity markets do not present adverse or unanalyzed conditions for
nuclear safety. In light of the findings at IP2, the Commission must analyze the transfer of
commercial power reactors to non-utility operators with greater scrutiny to ensure that the
proposed conditions, plans, strategy for operations are consistent with protecting the public and
worker health and safety, beginning with the instant case.
In the license transfer applications Entergy assumes that it will retain the existing
workforce. Entergy further avers that it will not begin downsizing until 2001, and that it will not

do so by “firing” workers. Instead, Entergy has publicly described relying on a process it calls

“natural attrition,” or the retirement of the most experienced workers at FitzPatrick and Indian

“ Wald, Matthew, “Con Ed Put Off Plant Upgrade Over Rate Fear,” NEW YORK TIMES (June
30, 2000). '

45 Report No. 05000247/2000-002, Attachment 2 “IP2 Steam Generator Tube Leak (2/15/00)
Sequence of Events and Organization Response Time Line"” (April 28, 2000).
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Point 3, after which Entergy will presumably not hire replac:ements.46 Thus, not only will the
workforce at FitzPatrick and IP3 be reduced, potentially to levels adverse to safety, but the
knowledge base of the facilities will gradually and silently erode through the attrition of the most
experienced workers. Furthermore, there are reports that workers have already begun leaving
FitzPatrick and Indian Point 3 at double the normal attrition rate, rather than wait to be laid off.*”-
The impact on staffing levels, work loads, and morale must also be analyzed and reviewed, both -
in terms of the immediate condition and safety of Indian Point 3 and FitzPatrick, and for its
implications for Entergy’s application and plans to take over operation of the facilities.

The dangers of a reduced workforce, and the consequent excessive reliance on overtime
and/or c;:)ntractors has been established at British énergy’s nuclear stations in the United
Kingdom and Entergy’s transmission and delivery business. BE’s record has been made relevant -
in the US through its part-ownership of AmerGen, and AmerGen’s reliance on BE for its
operational and management experience and expertise. In the absence of an in-depth review of
staffing level issues at US nuclear facilities, the NRC, the industry and the public can only rely
on relevant experience in other countries or aspects of the industry where the conditions of =
market pressures and workforce reduction are more established.

BE has been repeatedly cited for its unsafe job cutting practices at nuclear stations in the
UK and Scotland. In fact the Nuclear Installations Inspectorate ordered BE to halt its “job
reduction” program until BE could demonstrate that the cutbacks would not jeopardize safety. It

has yet to do s0.** BE was repeatedly cited by the Inspectorate for its job slashing, which

46 public Meeting to Review the Proposed Sale, Scriba Town Fire Hall (February 24, 2000).
7 Schneider, P.D., “Nuke Workers Worried about Jobs, Safety,” OSWEGO PALLADIUM TIMES
guly 20, 2000). Exhiblt 10, attached hereto.

Safety Watchdog Orders British Energy to Halt Job Reductions, THE INDEPENDENT (London
U.K.) (January 28, 2000).



marginalized safety at its nuclear stations. The Inspectorate said that because of a lack of control
over the retention of the key skill base and the intelligent customer requirement, they found that
the Licensee’s capability in some areas now resides in single experts and that this is not good
practice in a company that operates 11 reactors and provides — 20% of the country’s energy
supply.*’ The Report illustrates another vulnerability, which is a shortage or lack of key
expertise in irradiation embrittlement, and autenitic steel inspection, an essential department
considering age-related deterioration at nuclear generating stations.*

BE’s inability to effectively assess appropriate job cuts marginalizes safety at its nuclear
generating stations. A loss of experienced workers or the extensive overwork of a smaller pool
of workér has adverse effects upon safety. The UK Inspectorate Report team were of the opinion
that a “long hours culture” exits within the Licensee [BE—-AmerGen’s 50% parent], especially in
areas where work pressures are high. The team believed that the data it collected are indicative
that BE too extensively reduced resource levels in a variety of areas and this is not good for
nuclear safety.”’ Although BE believed that job cutting entailed “trimming the fat” in the
corporation, and that remaining staff could easily manage the workload (similarly to what
AmerGen intends to do at VYNPS and other facilities), this proved to be a false assumption.

The Report found that key workers in many areas work long hours. Thus, it is not
possible to recover from the situation quickly: the vulnerabilities are likely to persist for some
years regardless of any counter measures that are introduced.’’. In reactor systems branch audit,

the Report states that:

“ HSE, Safety Management Audit, supra note 31 at 11-12.
* 1d. at 12.

3! 1d, No. 69 at 14.

52 1d., No. 81 at 16-17.
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. This branch exhibited many of the problems common to other areas within
Engineering Division, notably: reductions in staff not being matched by
reductions in workload: significant levels of overtime working (up to 25% in
excess of standard hours with higher short term peaks) and under reporting of
overtime; a general view among the staff that specialists are no longer valued = -
within BEGL...and an increasing reliance upon contractors to provide technical
support. :

BE did not have the systems in place to evaluate either job cutting or the effects such cuts could
have in terms of overwork on the remaining workforce and, hence, job performance and safety.
For example, loss of staff and excessive overtime work of remaining employees in the -
“Assessment Branch” created a situation in which the employees had such heavy work loads that
the Branch was “unable to undertake the full range of activities which we expect to find, and
which tﬁey would wish to discharge -- for examplé, to follow up on the implementation of -
modifications at the stations, to investigate root causes of rejected or poor quality cases, or to
undertake a more comprehensive review on a same of safety cases.”*

~ If these “forced” overtime practices are allowed to be used at FitzPatrick or Indian Point
3 (or other Entergy reactors), dangerous results will surely follow. See generally, Declaration of
David Lochbaum, §9 (a), Exhibit 3 and attachment to same, Exhibit ‘B’, a report on overtime and
its effects in the nuclear industry. As Mr. Lochbaum indicated, this situation makes an accident
more likely to occur at Vermont Yankee. Declaration of David Lochbaum at §9(a). Thus, CAN’s
members may be harmed under such conditions. Declarations of Jean Chambers and Marilyn
Elie, Exhibits 1 and 2, attached hereto. Failure to address this issue would be a harm in itself to
persons such as CAN’s representative members who want to be able to enjoy the natural

environment in the area now occupied by FitzPatrick and Indian Point 3. To be unable to freely

hike and recreate there for fear of both contamination and an inability to obtain any recovery for

3 1d. at29.
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radioactive contamination due to such activities is a genuine harm. See Declarations of Jean
Chambers and Marilyn Elie, Exhibits 1 and 2, attached hereto. The NRC’s failure to order full
hearing on this issue places local residents and CAN members at risk. Declarations of Jean
Chambers and Marilyn Elie, Exhibits 1 and 2, attached hereto. They could suffer property
damage due to increased electrical rates in the event that under emergency conditions, Entergy
would be able to litigate to affect rate increases to try to meet its shortfalls due to incomplete
clean-up and no post-Price Anderson qualified insurance coverage, but the radiation dangers of
inadequate clean-up, leading to dangerous radiation left on the sites, would harm their health and
safety and harm their ability to enjoy the natural environment around them, and, in particular,
utilize the FitzPatrick and Indian Point 3 sites aftel; final site release.

If the NRC holds the requested hearing, CAN will have an opportunity to present
evidence to the Commission (or ASLB panel) which could lead to conditions being placed upon
the license transfer that would avoid the harm to CAN (and its representative member).
Conditions controlling hours, overtime, and establishing proper parameters for the handling and
accumulating of adequate decommissioning funds would cure the harms to CAN and its
representative members. This satisfies the requirement of 10 CFR §§ 2.1306, 2.1308 for an
admissible interest and standing, and this issue should be taken up for hearing. It also involves
more than mere financial matters and, thus, implicates a more detailed hearing process than is
provided under 10 C.F.R. Subpart M. Therefore, the NRC should, pursuant to 10 C.F.R. §
2.1329(b), upon need to resolve such special issues not properly within a simple license transfer,

conduct a 10 CFR Subpart G proceeding.

54 Id. at 38.
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3. Given the historical problems at the FitzPatrick and Indian Point Unit
3 nuclear generating stations, CAN believes that an Environmental Impact
Study is warranted before license transfer application is approved to protect
the health and safety of the workers and the public.

FitzPatrick and Indian Point 3, like other Northeast reactors, have experienced serious
problems with the accuracy of their Final Safety Analysis Reports, and compliance with design
bases and technical specifications. As of August, 1999, Indian Point 3 was rated in the bottom
quintile of US nuclear stations for design basis documentation compliance. FitzPatrick has had
chronic failures of its emergency core cooling systems; personnel errors have compounded these
failures, complicating, and even initiating in some cases, emergency shutdowns. Indian Point 3
has documented problems with inadequate cable separation and other electrical equipment
standards. Both reactors have an acknowledged inability to satisfy leak-before-break detection
standards for mitigating the safety risks of aging-related embrittlement.

Many of the underlying operational and performance problems still plaguing FitzPatrick
and Indian Point 3 were identified by Entergy in 1996, during its due diligence review of |
FitzPatrick and Indian Point 3. At the time, Entergy was considering entering into an agreement
with NYPA to operate the reactors. Entergy conducted a due diligence investigation based on
industry and Institute for Nuclear Power Operations standards. The findings included problems
at both FitzPatrick and Indian Point 3: safety culture; ability to set priorities appropﬁately; plant
technology and material condition; inadequate maintenance and outage planning.”> One of the
most significant problem areas with the “organizational structure and accountabilities” of

NYPA’s nuclear operations:

* No site Vice President 4
* No real focal point for site accountability

55 Entergy, “Summary of the 1996 Entergy Due Diligence Process,” (November, 1996). Exhibit
5, attached hereto.
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 Key functions have off-site or out-of-nuclear reporting
* Key projects are managed by corporate, rather than plant, project managers
. Coxp?rate _engineerins% control of programs compounds problems with on-site
engineering groups
One of the most striking results of these conditions in a “operations not clearly ‘owning’ the
plant and driving the processes.” Based on the findings, Entergy decided not to enter into the
agreement with NYPA in 1996.

Since FitzPatrick and Indian Point 3 still exhibit many of the problems described, and
even predicted, in Entergy’s 1996 investigation, it is unclear why Entergy’s evaluation of
FitzPatrick and Indian Point 3 has changed. In 1996, Entergy was only considering an
agreement to become the licensed operator under contract from NYPA, which involves
significantly less liability than actually assuming ownership of two aging nuclear generating
stations. These matters warrant a thorough public review and analysis by the NRC to understand
Entergy’s rationale for purchasing FitzPatrick and Indian Point 3: whether that reflects a change
in safety standards or a different “cost-benefit analysis” wherein the priority of safety relative to
Entergy’s ability to profit through the deal has changed. Furthermore, the NRC must review the
safety impact of Entergy’s proposed operating agreements and the limited liability ownership
structure, which shields Entergy Corporation from financial liability for safety problems at
FitzPatrick and Indian Point 3.

The corporate structure of ownership and operations Entergy has proposed for the
acquisition of FitzPatrick and Indian Point 3 is directly affected by these questions, and affects
Entergy’s ability to provide adequate assurance for the safe operation of FitzPatrick and Indian

Point. There are numerous aspects of these arrangements that are unclear, due to the nature and

extent material redacted from the publicly available documents, and it is impossible for the
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public be assured that the Entergy’s applications will protect the public health and safety. For
instance, the Entergy Nuclear Investment Companies #1 and #2 [the Investment Companies, or
IC’s], shown in Enclosure 6 of both applications, are described nowhere else in the publicly
available documents. It is unclear what their role will be relative to ENF and ENIP, respectively,
nor what the “criss-crossing” lines of relationship indicate for their legal, financial, and
operational roles. Furthermore, the possibility that the IC’s will have some sort of fiscal
decision-making authority over the availability of funds to ENF and ENIP portends the same
problems of corporate control over operations, and lack of “site ownership” by operations
personnel, that Entergy criticized in NYPA four years ago. The overlapping responsibilities of
ENF anci ENIP’s corporate officers with Entergy éomomﬁon and other Entergy com;}anies and
subsidiaries portends a crisis of accountability and the ability of site personnel to have authority
with regard to safety concerns.

The NRC'’s failure to order full hearing on this issue places local residents and CAN
members at risk. Declarations of Jean Chambers and Marilyn Elie, Exhibits 1 and 2, attached
hcretd. They could suffer propertj Aamage due to increased electrical rates in the event that
under emergency conditions, Entergy would be ablc to litigate to affect rate increases‘to try io
meet its shortfalls due to incomplete clean-up and no post-Price Anderson qualified insurance
covefage; i)ut tﬁe radiation dangers of inadequate clean-ﬁp, leading to dangerous radiation left on
the sités, Qould harm their health anci safety and hﬁrm their ability to enjoy the natural
environment around them, and, in particular, utilize the FitzPatrick and Indian Point 3 sites after

final site release.

3 Ibid.
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If the NRC holds the requested hearing, CAN will have an opportunity to present
evidence to the Commission (or ASLB panel) which could lead to conditions being placed upon
the license transfer that would avoid the harm to CAN (and its representative member).
Conditions controlling hours, overtime, and establishing proper parameters for the handling and
accumulating of adequate decommissioning funds would cure the harms to CAN and its
representative members. This satisfies the requirement of 10 CFR §§ 2.1306, 2.1308 for an
admissible interest and standing, and this issue should be taken up for hearing. It also involves
more than mere financial matters and, thus, implicates a more detailed hearing process than is
provided under 10 C.F.R. Subpart M. Therefore, the NRC should, pursuant to 10 C.F.R. §
2.1329(5), upon need to resolve such special issue§ not properly within a simple license transfer,
conduct a 10 CFR Subpart G proceeding.

4. Given the historical problems in NRC Region I, CAN contends that

an independent evaluation of the James A. FitzPatrick and Indian Point Unit

3 nuclear power plants is required before any license transfer applications

can proceed.

CAN has documented NRC Region I's abdication of regulatory oversight. The
NRC is well aware of the historic, systemic mismanagement at nuclear generating stations in the
Northeast. The Millstone debacle has raised serious concerns in communities surrounding these
nuclear generating stations over the ability of the NRC to protect the health and safety of both
workers and ordinary people who have little power to control the actions of large corporations
and conglomerates such as Entergy.

Since 1996, CAN has petitioned the NRC to investigate NRC Region I in order to

understand the root causes for the NRC’s miserable regulatory failures in its oversight of the

Millstone complex, Connecticut Yankee, Vermont Yankee, Maine Yankee, Pilgrim, and Yankee
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Rowe.”” In fact, portions of the key petition are still pending. The NRC has yet to determine the
root causes of chronic, systemic mismanagement, and the deficiencies in the NRC regulatory
oversight in Region I, which allowed (and continue to allow) deficiencies to exist at nuclear
generating stations, appears intact. A proper analysis of this lapse in oversight would have
increased public confidence in the NRC’s regulatory abilities, and, more important, allowed the
NRC to implement effective solutions to the problems. CAN has zero confidence that the NRC’s
current risk-based regulatory approach will do anything positive about the Region I cieficits. In
fact, such an approach will only further confound the apparent regulatory anarchy in Region I.

Public Citizen issued a report on NRC oversight which reaches a similar
conclusi.on to CAN’s concerning endemic pmbletﬁs. The Public Citizen report concludes that -
the frequency and quantity of design basis documentation problems it reviewed could only occur
(and persist) in the absence of effective NRC regulation and oversight.®® -

Until the staff deficiency in Region I is resolved, CAN contends that, in order to
protect the health and safety of the workers and the public who will likely be harmed if the
FitzPatrick and Indian Point 3 licenses are transferred to an overburdened company with a poor
performance history, the NRC must commission an independent analysis to determine the actual
condition of FitzPatrick and Indian Point 3. The license transfers should be denied until the
. NRC has completed and reviewed a detailed analysis of the reactors. Such an analysis will serve

the dual role of informing Entergy of the nature and extent of any and all systemic problems at

57 See, e.g., Citizens Awareness Network, Petition For Enforcement, Pursuant To 10CFR
2.206 To Revoke Northeast Utilities Operating Licenses for the Connecticut Nuclear Power
Stations Due To Chronic, Systemic Mismanagement Resulting in Significant Violations of NRC
Safety Regulations, and To Investigate the NRC's Staff’s Responsibility For Not Dealing With
This Problem For Over A Decade at 1-6, 18-22 (November 25, 1996) | -
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FitzPatrick and IP3. It will also preserve “institutional” memory concerning spills,
contamination, and other decommissioning and site clean-up related matters. As the new owner
will be shifting personnel, without such an intensive study now, information crucial to effective
site remediation will be lost. See Declaration of David Lochbaum at §9(c), Exhibit 3, attached
hereto. Unlike Maine Yankee, which Mr. Lochbaum used as an example of the process that
should be undertaken at VYNPS, VYNPS would have a new owner and undergo personnel
changes. Steps, as Mr. Lochbaum pointed out, for sound reasons of public health and safety,
should be taken to preserve this information intact. I/d. FitzPatrick’s and Indian Point 3’s
operational histories are comparable to, if not worse than, Vermont Yankee’s and the review of
license transfer applications would benefit from th;: same degree of assessment and analysis.

Failure to order such an analysis prior to sale places CAN members in the
neighborhood at risk. Declarations of Jean Chambers and Marilyn Elie, Exhibits 1 and 2,
attached hereto. They could suffer property damage due to increased electrical rates in the event
that under emergency conditions, Entergy would be able to litigate to affect rate increases to try
to meet its shortfalls due to incomplete clean-up and no post-Price Anderson qualified insurance
coverage, but the radiation dangers of inadequate clean-up, leading to dangerous radiation left on
the sites, would harm their health and safety and harm their ability to enjoy the natural
environment around them, and, in particular, utilize the FitzPatrick and Indian Point 3 sites after
final site release.

If the NRC holds the requested hearing, CAN will have an opportunity to present

evidence to the Commission (or ASLB panel) which could lead to conditions being placed upon

38 Riccio, James P., Amnesty Irrational: How the Nuclear Regulatory Commission Fails to
Hold Nuclear Reactors Accountable for Violations of Its Own Safety Regulations, Public Citizen
(August, 1999).
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the license transfers that would avoid the harm to CAN (and its representative members).
Conditions controlling hours, overtime, and establishing proper parameters for the handling and
accumulating of adequate decommissioning funds, and preserving institutional memory within
the context of a broad-based independent review of the entire FitzPatrick and Indian Point 3
facilities would cure the harms to CAN and its representative members. This satisfies the
requirements of 10 CFR §§ 2.1306 , 2.1308 for an admissible interest and standing, and this issue
should be taken up for hearing. It also involves more than mere financial matters and, thus,
implicates a more detailed hearing process than is provided under 10 C.F.R. Subpart M. It needs
the intensive investigatory power which cross examination of evidence and witnesses provides.
Therefok, the NRC should, pursuant to 10 C.F.R. .§ 2.1329(b), upon need to resolve such special
issues not properly within a simple license transfer, conduct a 10 CFR Subpart G proceeding.
§. CAN contends that the license transfer should be denied until ENF -
and ENIP and their parent corporation establish baseline fanding that is
clearly defined and substantially increased over current levels to address the
dangers to public health and safety inherent in permitting the controverslal
and risky endeavor in which they are engaged.

Entergy is only committing a total of $90 million to insure ENF’s and ENIP’s ownership
of FitzPatrick and Indian Point 3. This is less than half what AmerGen’s parent companies have
committed to support AmerGen’s acquisitions. Entergy must be required to commit more
funding to support its new acquisitions. - Furthermore, the conditions and arrangements of
Entergy’s financial commitments to ENF and ENIP are uncertain. The publicly available
documents do not explain, for instance, whether the $50 million Letter of Credit from Entergy
Global Investments, Inc., is to support gll of Entergy’s nuclear acquisitions, including Pilgrim at

this point, and potentially a half-dozen other nuclear stations in the Northeast. It is also not clear

whether those funds are immediately available to ENF and ENIP upon their assumption of
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operation of the facilities, or whether it is contingent upon the initial $50 million Letter of Credit
from Entergy Corporation being repaid. Entergy’s ability to live up to commitments made under
the Purchase and Sale Agreement and the license transfer applications make stringent demands
to generate revenues through continued operation. Since FitzPatrick and IP3 have never been
able to meet such standards for the sustained periods Entergy is projecting, and because
maintenance outage costs for two reactors can easily exceed the $90 million available to
FitzPatrick and IP3, there must be adequate assurance that fate of the facilities will not
compromise worker and public health and safety. This would also reduce the pressure on ENF,
ENIP and ENO to put off and/or rush maintenance outages out of economic necessity, since
more financial support would be likely to be available. The NRC must hold a full hearing and
thorough public review to investigate these matters and determine an adequate level of financial
assurance and clear and transparent arrangements that do not undermine the safe operation of
FitzPatrick and Indian Point 3.

The NRC’s failure to order full hearing on this issue places local residents and CAN
members at risk. Declarations of Jean Chambers and Marilyn Elie, Exhibits 1 and 2, attached
hereto. They could suffer property damage due to increased electrical rates in the event that
under emergency conditions, Entergy would be able to litigate to affect rate increases to try to
meet its shortfalls due to incomplete clean-up and no post-Price Anderson qualified insurance
coverage, but the radiation dangers of inadequate clean-up, leading to dangerous radiation left on
the sites, would harm their health and safety and harm their ability to enjoy the natural
environment around them, and, in particular, utilize the FitzPatrick and Indian Point 3 sites after

final site release.
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- If the NRC holds the requested hearing, CAN will have an opportunity to present
evidence to the Commission (or ASLB panel) which could lead to conditions being placed upon
the license transfer that would avoid the harm to CAN (and its representative member).
Conditions controlling hours, overtime, and establishing proper parameters for the handling and
accumulating of adequate decommissioning funds would cure the harms to CAN and its
representative members. This satisfies the requirement of 10 CFR §§ 2.1306, 2.1308 for an
admissible interest and standing, and this issue should be taken up for hearing. It also involves

- more than mere ﬁﬁancial matters and, thus, implicates a more detailed hearing process than is
provided under 10 C.F.R. Subpart M. Therefore, the NRC should, pursuant to 10 C.F.R. §
2.1329(5), upon need to resolve such special issuc.s not properly within a simple license transfer,

conduct a 10 CFR Subpart G proceeding.

6. NRC has not adequately examined the implications of Entergy’s commitment
to establish a fleet of nuclear power stations in the US in light of the serious
anti-trust implications of such a fleet in the hands of what is, essentially, a
single company. These implications include, but are not limited to: (a)
regional, and even national, energy dependence on a single supplier, a matter
potentially adverse to the national interest and national security, and (b)
health and safety issues for workers and persons living in proximity to
FitzPatrick, Indian Point 3, or any of the facilities in the event that the single
corporate holder is uwnable to maintain the pecessary capital flow for
operations, maintenance, repairs, and/or decommissioning. :

Entergy has committed to acquiring up to 9 nuclear stations in the Northeast.”® It is
planning to acquire nuclear stations in the Midwest and on the West Coast® Entergy has not

demonstrated that it has the adequate funding to pursue its endeavors. Entergy owns 5 reactors

%9 Moore, Matt, “5 Wanted: Nuclear Reactors, Serious Inguiries Only,” ASSOCIATED PRESS
(Asgril 2, 2000).
Ibid. See also Entergy Corporation, “Annual Report 1999, ” (March 2000) at page 23.
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in the South. If Entergy is even modestly successful, within two years it could control
approximately 20% or more of the generating capacity in New York and New England, the US’s
most densely populated region; within a few more years, if Entergy is successful in its efforts to
move into the Midwest and West Coast, the company could control 20-25% of the nuclear
generating capacity in the US, on par with the AmerGen/Excelon combine.

In the license transfer applications, Entergy avers that the requirements under 10
CFR §50.33a are not applicable, by Commission determination that “the Atomic Energy Act of
1954 as amended does not require or authorize anti-trust reviews of post-operating license
transfer applications.” However, Entergy provides no citation substantiating this representation,
and the éctivity of constructing nuclear facilities Was clearly not what prompted the need for
anti-trust review under §50.33a, for the conditions described in §50.33a(a)(1)-(3) have to do with
the total generation capacity of the license applicant. The anti-trust consideration is not over
how many power plants a single licensee can build, but rather over how much electric generation
rests in the hands of a single owner -- thus the 1400 MW(e) standard, and not a specification
about how many generating stations the applicant may construct. Although the instant case, and
the process of nuclear industry restructuring, weré unanticipated in the development of 10 CFR
§50, the concern over consolidation of the electric generation supply in the hands of a single
owner is clearly relevant and applicable, especially as regards nuclear generation. Therefore, the
NRC has a Congressionally mandated oversight duty on antitrust matters in license transfer
proceedings under Atomic Energy Act of 1946, as amended 1954, et seq [AEA]. §§105, 184; 42
USC §§ 2135(c), 2234, and related portions concerning the licensing of nuclear facilities and the
NRC’s oversight authorities for such licensees. The NRC, in the interests of public and

occupational health and safety, must exercise this antitrust investigative power which Congress
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mandated in all licensing actions. The purpose of this express grant of authority and mandate for
action in AEA § 105 and 184 and related portions of the Act, is to prevent any regulatory gap in
the approval of a highly dangerous activity -- NRC licensee operations of nuclear powered
electric generating facilities. Such NRC licensee operations endanger employees and persons
living and working in nearby communities on a daily basis. They also endanger larger
populations and the natural environment given the possibility of accidents which could
contaminate rivers and drinking water sources, as well as land, air, people, crops, livestock, and -
domestic animals. They endanger CAN and its representative members. Plainly, such dangers
are multiplied in the event an NRC nuclear licensee cannot meet its financial obligations due to
fmanciai shortfalls which could easily be triggered- due to the effects of over-reaching in
ownership of such facilities. This is a situation which must be investigated fully in the context of
this license transfer application considering the issues set forth herein above.

In addition, given the age of many of the facilities now up for sale, financial
problems could also occur due to multiple closures of facilities imcipitated by accidents, repairs,
enforcement actions, decommissioning, and various combinations of such events. Thus, to
characterize an antitrust analysis as relating strictly to administrative matters and financial -
considerations is to fail to see the proverbial forest for the trees. The health and safety problems
which may arise due to NRC permitted conglomeration of nuclear reactor holdings is not at all
speculative, particularly in the context of: Entergy’s current buying pattern; the behavior and
ownership responsibilities of Entergy Corporation and its other subsidiaries; the historic
problems of the reactors Entergy is acquiring and others owned by Entergy; and Entergy’s
commitment to obtaining regibnal, and even national, dominance in nuclear generation. In the

event that incidents at its holdings trigger acute cash flow problems, due to the fact that multiple
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nuclear facilities are involved, the consequences could range from “mere” losses of power to
large segments of the country during times when it is vital (e.g., winter cold conditions or hot
summer months), to failure to prevent (or triggering) nuclear accidents, and releases of nuclear
material and radiation from facilities (with the incident harm to persons and property on a
massive scale).

Moreover, in a competitive environment, owners of a large number of nuclear
facilities -- as Entergy wants to be and is on its way to becoming -- will likely try to cut costs in
every available way to maximize their profits, including the kind of overtime practices described
by CAN'’s expert, David Lochbaum and detailed in Exhibit ‘B’ to his Exhibit 3, attached hereto.
These likely scenarios Mr. Lochbaum described pc->se genuine risks of harm to CAN and its
members are applicable to Entergy and the instant case, as well as AmerGen and Vermont
Yankee. Only under a full and formal adjudicatory process will the NRC acquire the kind of
information necessary to place conditions on the license that will protect CAN and its members
from harm.

Recently, in a yet to be completed rulemaking under which the NRC proposes to
relinquish by interpretation the Congressionally mandated antitrust power it must exercise in
granting licenses, the NRC has advanced the claim that a “lack of resources” to conduct antitrust
evaluations at proposed licensed transfer is a reason to stop conducting such evaluations. Yet,
considering such a resource allocation decision, nowhere in its cases or rulemaking does the
NRC analyze the potential for harm faced by persons such as CAN’s members, when failure to
exercise that oversight at the license transfer stage leads to the need to exercise enforcement
authority or supervise clean-up of a major accident due to violations of significant health and

safety regulations at FitzPatrick or Indian Point 3 when they are owned under the umbrella of a
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single corporation with the burden of operating many, many nuclear facilities. In this way, thé
NRC’s failure to conduct the kind of antitrust review Congress desired in a case like the one
before it now is not only illegal, but endangers public and occupational health and safety, in
particular, that of CAN and its members in New York. The NRC has not considered the costs
and benefits of exercising the antitrust authority at license transfer stage in a case like this
waiting to solve potential problems via inspection/enforcement. With an increased regulatory
burden on the NRC’s already shrunken and overworked inspection staffs, its will be difficult to
offer adequate protection to persoﬁs, such as CAN’s members, when owners, like Entergy, of
multiple reactor facilities end up, under a cost-cutting attempt to maximize profits, with
widcspr;:ad health and safety violations at many di-fferent locations. Every locality, every reactor
“community”‘ - like the ones CAN’s New York members are in, will suffer the ill effects of the
NRC failure to do the job Congress mandated it to do up front, at the licensing stage. Additional
potentially serious, accident-triggering scenarios arise when one considers overtime patterns
within the nuclear industry. See, Union of Concerned Scientists, Overtime and Staff Problems in
the Commercial Nuclear Power Industry (March 1999), attached as Exhibit ‘B’ to Exhibit 3,
Declaration of David Lochbaum, attached hereto.

Apparently, the NRC does not even have the resources necessary to follow out a
simple risk assessment of the chains of events which plainly follow when a large-scale owner
bent on maximizing profits takes either or both paths of incréasing overtime coupled with staff-
cutting, and/or firing quaiiﬁed personnel and trades union members for replacement with lesser
skilled and experienced contract labor. (Even when such contract labor is skilled and
experienced, the skills and experience are not cdmpletely fungible--each nuclear facility,

particularly the older ones which are now purchased on the cheap, having site-specific,



particularistic configurations, problems, and out-of-usual design solutions.) The NRC has not
done what Congress most clearly and plainly authorized and mandated in the Atomic Energy
Act: evaluate the health and safety and national security consequences of actions in the process
of nuclear licensing, production, operations, waste storage, and clean-up.

The NRC also fails to even evaluate, based upon any study of its own records in
this regard, whether there are increased numbers of violations of NRC regulations among those
facilities already owned in bulk by some licensees, the overtime and hiring practices of such
licensees, and related matters. Failure to conduct the mandated antitrust evaluations prior to
license transfer, as shown above, jeopardizes the human and natural environment. Thus, the
NRC failure to conduct such antitrust evaluations &uring this period of rapid consolidation of
nuclear reactor holdings under giant, partly foreign contr;J]led mega-corporations, is, in itself, a
major federal action affecting the quality of the human and natural environment. In this way, the
NRC’s failure to conduct an EIS of its decision to stop doing what Congress required under the
AEA violates the National Environmental Policy Act, 42 U.S.C. §§4321, et seq.

The NRC states that “there will be no realistic gap in antitrust law enforcement if
the NRC no longer performs antitrust reviews of post-operating license transfer applications.”
Kansas Gas and Electric Company (Wolf Creek Generating Station, Unit 1), CLI-99-19, 1999
NRC LEXIS 85 at *57, n22 (June 18, 1999). This conclusion, an historic about-face in the
NRC’s struggle to maintain regulatory hegemony over all matters nuclear, fails to consider that
Congress mandated such reviews in operating licenses under its grant of discretion and authority
to the NRC to ascertain that any nuclear related license which the NRC issues does not go to a
foreign power or foreign dominated corporation, and is neither inimical to public and

occupational health and safety nor national security. AEA § 184. This is not a strained
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interpretation. Itis one that should be plain to anyone reading the statute as an entirety, instead
of in a segmented way.

Furthermore, CAN’s members’ health and safety are jeopardized by the NRC’s
failure to conduct antitrust evaluations of the AmerGen license as po other agency which reviews
this transaction is empowered to examine the antitrust implications of a licensing (or transfer of

icense) from the perspective of such an action’s impact upon occupational and public health and
safety and patiopal security. Abdication of the AEA’s Congressional charge to the NRC to
conduct such antitrust evaluation and to make particular types of findings in granting (or
transferring) of a license creates a dangerous gap in the regulatory scheme enacted under the
Atomic iSnergy Act, §§105, 184, and related sectio-ns on licensing and issues related to licensing.
Congress, in the Atomic Energy Act, does not separate initial licensing and subsequent
transfers in any way recognizing or cha:acteriiing the latter as deserving lesser attention from the
NRC in antitrust matters. Nor, significantly, does the Atomic Energy Act or any other legislation
lift from the NRC’s shoulders the “burden” of making the requisite inquiries under AEA § 105
and 184. Furthermore, any silence on this difference, or lack of clarity which might be found in
the statute, should be f&solved using common sense and customary practice in language not the
NRC’s disinclination to deal with the issues or alleged lack of resources. It should also be
resolved by reading the entire statute together as a whole, given the broad charge to the NRC to
conduct its investigations for the purpose of assuring that public health and safety be protected
and that the national interest be safeguarded in dealing with all aspects of the liceﬁsing of nuclear
production, utilization, and waste disposal. If the NRC’s alleged “lack of resources” were -
intended as a message from Congress, Congress would have, by legislation, tied resource

allocation to specific acts or omission, and to changes laws governing NRC practices if it so
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desired. To date Congress has not done so. In fact, until Congress changes the law, Congress

has, by law, directed the NRC to conduct such evaluations.

Unless and until the NRC conduct such antitrust evaluations considering
occupational health and safety issues related to the development and licensing of nuclear
conglomerates, as well as the national security implications of foreign domination of such
corporations, no license transfer should be permitted in this matter. Only by providing a full
adjudicatory process in this case will CAN’s members receive the kind of assurance they deserve
that they will be safe from harm under license transfers of the James A. FitzPatrick and Indian
Point Unit 3 operating licenses to Entergy (or any other company). Failure to order such an
analysisv prior to sale places residents and CAN mg;.mbers in the neighborhood at risk.
Declarations of Jean Chambers and Marilyn Elie, Exhibits 1 and 2, attached hereto.

They could suffer property damage due to increased electrical rates in the event
that under emergency conditions, Entergy would be able to litigate to affect rate increases to try
to meet its shortfalls due to incomplete clean-up and no post-Price Anderson qualified insurance
coverage, but the radiation dangers of inadequate clean-up, leading to dangerous radiation left on
the sites, would harm their health and safety and harm their ability to enjoy the natural
environment around them, and, in particular, utilize the FitzPatrick and Indian Point 3 sites after
final site release.

If the NRC holds the requested hearing, CAN will have an opportunity to present
evidence to the Commission (or ASLB panel) which could lead to conditions being placed upon
the license transfer that would avoid the harm to CAN (and its representative member).
Conditions controlling hours, overtime, and establishing proper parameters for the handling and

accumulating of adequate decommissioning funds, and preserving institutional memory within
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the context of a broad-based independent review of the entire VYNPS facility would cure the
harms to CAN and its representative member. This satisfies the requirement of 10 CFR §§
2.1306 , 2.1308 for an admissible interest and standing, and this issue should be taken up for
hearihg. It also involves more than mere financial matters and, thus, implicates a more detailed
hearing process than is provided under 10 C.F.R. Subpart M. It needs the intensive investigatory
power which cross examination of evidence and witnesses provides. Therefore, the NRC should,
pursuant to 10 C.F.R. § 2.1329(b), upon need to resolve such special issues not properly within a
simple license transfer, conduct a 10 CFR Subpart G proceeding.

7. Entergy has committed to put up only $90 million to assure its non-utility

: nuclear subsidiaries have sufficient revenues to safely operate its ficet of

reactors. The funds reasonably required to support an endeavor on the scale
Entergy intends far exceed that amount. Given that: (a) many of Entergy’s
reactors will be in varying states of operation and decommissioning, (b) Price
Anderson Act insurance does not cover decommissioning, and (c)
decommissioning costs are always uncertain at best, it is plain that Entergy’s
generalized assurances are insufficient to permit license transfer.

To adequately assess the implications of James A. FitzPatrick and Indian Point Unit 3
ownership within the context of Entergy’s intended “portfolio” of nuclear generating companies,
the NRC must conduct a full anti-trust review of the transactions, and obtain from Entergy a
clear commitment to substantially increase funding, as requested in issue #6 above. In addition,
however, a special account should be created to hold these reserve assets. This would create a
degree of financial security sufficient to justify approval of such a risky venture. This is due to
the lack of adequate insurance coverage under Price Anderson to cover complete cleanup.
Declaration of David Lochbaum at §9(b), Exhibit 3, attached hereto. As Mr. Lochbaum stated:

The license transfer may increase the potential for people not being compensated

for illnesses or property damage caused by radiation released from the nuclear

power plant sites. During the period of the operating license, the public is

guaranteed under the Price-Anderson Act of 1957 and its amendments for
compensation. The Price-Anderson liability coverage ends when the operating



license is terminated even though radioactive material could remain at the site in

harmful amounts. The change in ownership may make it more difficult for any

person suffering loss caused by the release of radioactivity from the sites after

license termination to receive compensation.
Id. Entergy has provided no assurances to the NRC concerning its financial abilities to cover
contingencies outside Price Anderson insurance coverage as Mr. Lochbaum described it above.
Given that CAN’s members want to be able to freely enjoy the coasts of Lake Ontario and the
Hudson River where FitzPatrick and Indian Point 3 now lie, the inability to compensate persons
harmed from an incomplete cleanup is a genuine concern. The NRC should not allow the license
transfer in this case without a full adjudicatory hearing on this issue in order to determine how
Entergy would deal with the indemnification and compens;ation issues. Moreover, failure to
address this issue would be a harm in itself to persons such as CAN’s representative members
who want to be able to enjoy the natural environment in the area now occupied by FitzPatrick
and Indian Point 3. To be unable to freely hike and recreate there for fear of both contamination
and an inability to obtain any recovery for radioactive contamination due to such activities is a
genuine harm. See Declarations of Jean Chambers and Marilyn Elie, Exhibits 1 and 2, attached
hereto. The NRC'’s failure to order full hearing on this issue places local residents and CAN
. members at risk. Declarations of Jean Chambers and Marilyn Elie, Exhibits 1 and 2, attached
hereto.

They could suffer property damage due to increased electrical rates in the event

that under emergency conditions, Entergy would be able to litigate to affect rate increases to try
to meet its shortfalls due to incomplete clean-up and no post-Price Anderson qualified insurance

coverage, but the radiation dangers of inadequate clean-up, leading to dangerous radiation left on

the sites, would harm their health and safety and harm their ability to enjoy the natural
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environment around them, and, in particular, utilize the FitzPatrick and Indian Point 3 sites after
final site release.

If the NRC holds the requested hearing, CAN will have an opportunity to present
evidence to the Commission (or ASLB panel) which could lead to conditions being placed upon
the license transfer that would avoid the harm to CAN (and its ;gpresentative members).
Conditions controlling hours, overtime, and establishing proper parameters for the handling and
accumnulation of adequate decommissioning funds, and preserving institutional memory within
the context of a broad-based independent review of the entire FitzPatrick and Indian Point 3
fécilities, analyziné the antitrust implications of the sale, conducting an environmental study of
thé sités; and 'deaiing with this indéxﬁniﬁcation issﬁc would cure the harms to CAN and its
representative member.

| | As such, this issue, along with all the others, satisfies the requirement of 10 CFR
§§ 2.1306, 2.1308 for an admissible interest and standing, and this issue should be taken up for
ht;:aring. , As the issues rai#ed involve more than mere financial matters, a more detailed hearing
pfocess than is i)mvided under 10 C.F.R. Subpart M is épproPriate in this case. To resolve the
matters CAN has raised requires the intensive investigatory power which only the prove;rbial
engine of cross examination of evidence and witnesses can provide. Therefore, the NRC shouid,
pursuant to 10 C.F.R. § 2.1329(b), upon need to resolve such special issues not properly within a

simple license transfer, conduct a 10 CFR Subpart G proceeding.



CONCLUSION

For the reasons set forth above, CAN requests a full, substantive hearing on
the license transfer request at issue, and the granting of the Petition to Intervene in such a
hearing, and that its motions in this matter be granted.

_3)° “
DATED this 22 day of , 2000.
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Exhibit 1

Declaration of Jean Chambers,
Representative Member of Citizens Awareness
Network, Inc.



July 31, 2000

The Secretary of the Commission

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

ATTN: Rulemakings and Adjudications Staff

Docket No. 50-333 - In the Matter of Power Authority of the State of New York,
Entergy Nuclear FitzPatrick, LLC, and Entergy Nuclear
Operations, Inc. (James A. FitzPatrick Nuclear Power Plant)

Dear Sir/Madam:

Enclosed for filing is my declaration in support of the Citizens Awareness
Network, Inc.’s, Request for Hearing and ,Petition for Leave to Intervene in the
Consideration of Approval of Transfer of James A. FitzPatrick Nuclear Power Plant
operating license to Entergy Nuclear FitzPatrick, LLC and Entergy Nuclear Operations,
Inc., and supporting exhibits.

Sincerely,

ean Chambers
Citizens Awareness Network, Inc.

cc: attached service list



Before the
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the matter of

Docket No. 50-333

New York Power Authority

Application for transfer of Part 50 license

for James A. FitzPatrick Nuclear Power Plant
to Entergy Nuclear FitzPatrick, LLC,

and Entergy Nuclear Operations, Inc.

DECLARATION OF JEAN CHAMBERS IN SUPPORT OF CAN;S' STANDING
I, Jean Chambers, state the following as true:

1. My name is Jean Chambcrs.

2. T reside at 149 E.7™St, Oswego,vNY 13126.

3.1 have lived in Oswcgo for five years.

4. The place where I live is apprommately 6-1/2 miles from the James A. FitzPatrick
Nuclear Power Station in Lycoming, New York.

5.1 am also a citizen of Oswego County which purchéses some of its power from James
A. FitzPatrick and a New York State resident, which NYPA is supposed to serve by
benefiting the economy of New York state.

6. I have concerns for my health and safety because I hve so close to James A.
FitzPatrick Nuclear Power Plant.

7.1 am a member of the Citizens Awareness Network, Inc. {CAN }, and have authorized
CAN to represent me in this matter.

8.1 am aware of the issues that CAN is raising in this proceeding and agree with the
concerns that CAN has, as I share those concerns.

9. I am concerned that whoever owns FitzPatrick has the experience and financial ability
to completely clean up the site for release to the public when the useful life of the plant
has ended. In this way, the license transfer matter has a direct bearing on the possibility
of my being able to safely enjoy the natural environment in this area. I think that the
NRC should conduct a full environmental assessment of the FitzPatrick facility to
determine the extent of contamination there so that it can be sure that any new owner has



the financial means necessary to clean up the site. Also, given the history of lack of
oversight in many other reactors in the New York area, I would like to see the NRC
conduct an independent evaluation of the James A. FitzPatrick Nuclear Power Plant so
that people living nearby, like me, would be certain that all of the problems with the
reactor are known and documented before a new owner takes over.

10. T am also aware that Entergy is not assuming liability for off-site contamination
caused by FitzPatrick during the time when New York Power Authority has owned and
operated it. I am aware that James A. FitzPatrick and other reactors routinely release
radioactive materials into the air and water, and that the spread of radiation does not stop
at the edge of the FitzPatrick site. Someone has to be responsible for ensuring that these
pollutants do not continue to affect the health and safety of me and other people living
near FitzPatrick after it closes down, and I am concerned that the license transfer
application by Entergy doesn’t guarantee that. I am also aware that NYPA routinely
shipped radioactive sludge from the James A. FitzPatrick Nuclear Power Plant to a
municipal sewage facility in the Town of Minetto, Oswego County, which could affect
the health of people living in the area. Since this was so common at FitzPatrick, there
needs to be an Environmental Impact Study before the license can be transferred to
Entergy. But more importantly, there has to be a guarantee that, whoever owns
FitzPatrick, the pollution released off-site from FitzPatrick is eventually cleaned up.

11. T am also concerned about the problems which may arise if the license to operate
FitzPatrick is transferred to a company lacking the resources and experience to operate
many aging reactors at the same time. In particular, I am concerned about license transfer
to a company such as Entergy which does not have experience dealing with an aging
nuclear reactor like James A. FitzPatrick. In addition, I am concerned about what I have
heard concerning the overtime practices and job-cutting which the would-be owner,
Entergy, has engaged in with their transmission and delivery services and at other nuclear
plants they operate or have purchased, such as the Pilgrim plant in Massachusetts. I think
the NRC should fully investigate these charges before any license transfer is permitted so
that persons like myself living near FitzPatrick will know that they will not be
endangered by work practices that cut corners on safety for profit. Already, there is
evidence that these conditions have compromised safety at Consolidated Edison’s Indian
Point 2 reactor, resulting in an emergency on August 31, 1999, and an accident on
February 15, 2000. For this reason, I would like some assurance, which the NRC could
provide by making this a condition for license transfer, that persons at FitzPatrick with
experience will not lose their jobs, and that the new owner will not be allowed to fire a lot
of experienced people and replace them with contract labor.

12. Many of my friends and I are concerned about the health and safety implications of
FitzPatrick’s planned dry-cask storage site. Not only are we worried about the well-
known problems with making safe dry casks for storage, but we are also worried about
the siting of the casks so near to populated areas and the coast of Lake Ontario, which
opens up possibilities of harm to people if one or more casks were to tip over in a
earthquake or be targeted by terrorists, or suffer any other damage. I think a full
environmental impact study is needed to ensure the health and safety of the people,



especially since any radioactive emissions from the dry casks would be in addition to
those already occurring from planned and unplanned shutdowns and startups. The NRC
has a responsibility to the public to keep us informed about any new levels of potential
hazard from these plants, especially since FitzPatrick is only one of three aging plants
with nearly full storage facilities at Nine Mile Point. '

13. Finally, I am also concerned about the way in which Entergy's intention to buy up
many nuclear reactors could affect my health and safety. Unless the NRC looks into the
potential affects of such a plan upon energy dependence in this area, we could end up
stuck for years with a company that controls most of the electricity available to us. This
could mean high prices, unsafe conditions at Indian Point in order to keep up profits to
support other Entergy operations, and other practicés that would cut costs on site--all of
which is dangerous to persons living near FitzPatrick as I do. In my mind, the NRC is
supposed to look at the national security and health and safety implications of any actions
which could reasonably affect the ability of its licensees to safely operate their nuclear
plants.

14. For the reasons I stated above, I believe the license transfer in this case should be
open to dealing with the health and safety issues CAN is raising. I hope that the NRC
will permit these issues to be discussed so that I and persons like me living near
FitzPatrick may be assured any new owner will operate it as safely as possible.

I declare under penalty of perjury that the foregoing is true and correct.

DATED: Oswego, New York the 31st day of July, 2000.

Qe Uewimbere

ﬂ Jean Chambers
149 E. 7" St.
Oswego, NY 13126
315-342-6169

STATE OF NEW YORK
COUNTY OF-GSWEGO:

Onondage - (64%’)
On this 31st day of July, 2000, the above signed Jean Chambers appeared
before me and affirmed that the above Declaration is true and correct and
that she signed it as her free act and deed.

GERARDA RUSSO
i, State of New York
Before me: T dnon Go. R, OIRUGIRISIS

. Qualified

My Commission Expires oOct. 4,20 o7
/'Notary Public My Commission Expires _¢2/v /o1




CERTIFICATE OF SERVICE
I, Jean _Chambers, on behalf of the Citizens Awareness Network, inc., hereby certify that
copies of my declaration in support of the Citizens Awareness Network’s Request for Hearing
and Petition to Intervene were served upon the persons listed below by e-mail and with a

conforming copy deposited in the U.S. mail, first class, postage prepaid, this 31st day of July,

%bers
Secretary of the Commission Mr. Richard Koda
U.S. Nuclear Regulatory Commission Koda Consulting
Attn:  Rulemakings and Adjudications 409 Main Street
Staff - " Ridgefield, Connecticut 06877-4511
Washington, D.C. 20555-0001 rjkoda@javanet.com -
secy(@nrc.gov

Mr. Paul V. Nolan, Esq.
Office of the General Counsel 5515 N. 17™ St.
U.S. Nuclear Regulatory Commission . Arlington, VA 22205-2207
Washington, D.C. 20555-0001 pvnpvn@aolcom

ogclt@nrc.gov
Mr. Stewart M. Glass, Esq.

Mr. Gerald Goldstein 148 Martine Avenue, 6 Floor

Asst. General Counsel White Plains, NY 10601

New York Power Authority smgd@exchange.co.westchester.ny.us
1633 Broadway

New York, NY 10019-6756

goldstein.g@nypa.gov

Mr. Douglas Levanway

Wise, Carter, Child and Caraway
P.O. Box 651

Jackson, MS 39205
del@wisecarter.com
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ECLA VID A. LOCHBAUM, NUCLEAR SAF ENGINEE
UNION OF CONCERNED SCIENTISTS, CONCERNING TECHNICAL JISSUES
AND SAFETY MATTERS INVOLVED IN THE TRANSFER OF THE

TZPATRICK INDIAN PO N CENSESTO ENTERGY '

I, David A. Lochbaum, make the following declaration: |
1. My name is David A. Lochbaum. I reside in the state of Maryland

2. Iam employed by the Union of Concemned Scientists as their nuclear safety engineer.
1 have been so employed since October 1996. The Union of Concerned Scientists,
with offices located at 1707 H Streot NW Suite 600, Washington, DC 20006-3919, is
an independent nonprofit organization dedicated to advancing responsible public
policies in arcas where technology plays a critical role. . ,

3. 1have the following responsibilities at UCS: &) direct and coordinate nuclear safety
program; b) monitor developments in nuclear industry to assess and respond to -
impact; ¢) serve as technical authority and spokesperson on nuclear issues; and d)
initiate legal action to correct safety problems.

4, Thave worked in the field of nuclear engineering since June 1979. I am a graduate of
the University of Tennessee with a bachelor of science in nuclear engineering. :

5. After receiving my nuclear engineering degree, I went to work for the Georgia Power
Company as a junior engineer at their Edwin I. Hatch Nuclear Power Plant. I held
various positions in the commercial nuclear power industry over the next 17 years -
prior to joining UCS. This experience is detailed in the resume attached hereto &s
Exhibit A. :

6. 1am the author of Nuclear Waste Disposal Crisis (Pennwell Books, Tulsz, January
1996) on the technical problems with spent fuel storage at reactor sites and numerous
reports for UCS on nuclear safety issues. . .

7. At the request of Central New York Citizens Awareness Network, Inc., I have
monitored the proposed transfer of the operating licenses for the James A. FitzPatrick
and Indian Point 3 nuclear power plants. I have also examined and am familiar with,
for the purposes of preparing this declaration, the applicable federal regulations
contained in Title 10 of the Code of Federal Regulations. 1 have relied upon these
documents in formulating my opinions s expressed in this declaration.

8. Having examined the relevant documents as mentioned above, it is my professional
opinion that the proposed license transfer raises significant safety concerns for
persons working ai these nuclear plants and/or living within close proximity to the
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facilities. It is also my professional opinion that these significant safaty concerns have
not been adequately considered.

9. It is my professional opinion that the following significant safety issues would be
created by the operating license transfer for persons living in close proximity to the
nuclear power plants and/or persons working there:

(a) The license transfers may increase the likelihood that workers at FitzPatrick and
Indian Point 3 experiencé human performance degradation caused by fatigue. UCS
issued a report on overtime and staffing issues last year (Bxhibit B). Any new owner
of these nuclear plants may be tempted to help recover the purchase costs by reducing
the staffing lovels for the plants. The remaining staff members may be forced to work
longer hours, thus increasing the potential for fatigue and fatigue-induced errors.
Increased likelihood of worker errors directly corresponds to increased risk as
documented in UCS’s report. The Nuclear Regulatory Commission (NRC) presently
lacks regulations that protect the public from safety mistakes made by fatigued
workers. There are no enforceable working hour limits. Thus, because these licenss
transfers may reduce staffing levels and increase worker fatigue, they represent a
potential nuclear safety threat.

(b) The license transfers may increase the potential for people not being compensated for
illncsses or property damage caused by radiation relcased from the nuclear power
plant sites. During the period of the operating license, the public is guaranteed under
the Price-Anderson Act of 1957 and its amendments for such compensation. The
Price-Anderson lisbility coverage ends when the operating license is terminated even
though radioactive material could remain at the site in harmfu) amounts, The change
in ownership may make it more difficult for any person suffering loss caused by the
release of radioactivity from the sites after license termination to receive
compénsation.

(c) The license transfers may increase the likelihood that the nuclear plant sites are
improperly decommissioned. Surveys of soil on the plant sites will be conducted
primarily in locations where records show spills and run-offs have occurred. In past
plant decommissionings, these sample locations were supplemented by the
recollections of plant workers. The license transfars may inhibit the idsntification of
these survey locations, and thus reduce the likelihood that contaminated spots will be
remediated, if all records are not transferved to the new owner and if the “corporate
memory” is not retained.

(d) The license transfers may decrease safety levels at the nuclear plants. In the past,
safety problems identified by plant workers wers corrected with the repair costs
passed along to the customers via rate actions. In a dercgulated electricity
marketplace, any such repair costs are factored into the prices for electricity from the
nuclear plants. If the repair costs make the nuclear plants' clectricity uncompetitive,
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the plants will eventually close. Plant managers and workers understand this
relationship end may feel restrained in identifying and correcting safety problems. A
UCS report released last October (Exhibit C) documented more than a dozen nuclear
power plants that had to be closed for longer than e year for safety repairs. In the
deregulated electricity marketplace, such long outages will probably trigger
permanent plant closure. Thus, there is incredible prossure to minimize the extent of
safety problems found at any nuclear power plant. It is truc that this pressure exists
for the existing owner and any new owner of the FitzPatrick and Indian Point 3
plants, but the sale essentially places a tangible cap on the value of the plants. By
analogy, consider someone who purchases & used car for $800. Shortly after acquiring
this car, the new owner takes it to @ repair shop due to loud, clanking noises coming
from under the hood. The new owner will be tempted to live with & transmission
problem rather than spend $1,400 for the parts and labor necessary to fix it. The new
owner accepts increased risk of trouble on the road. Likewise, the new owner of 2
nuclear plant will be tempted not to spend much money on correcting safety
problems.

10. It is my professional opision that the safety concems addressed in paragraph § could
be created by the transfer of the operating licenses for FitzPatrick and Indian Point 3.
1 am also of the professional opinion, and do so state here, that the risk to persons
working at the plant and/or living in close proximity to the plants could be increased
by the proposed license transfer, and the risks and potential are real, not highly
speculative, and should be teken very seriously.

1 declare under penalty of perjury that the foregoing is true and correct.
Exccuted July 31, 2000

Wi 1 M.

David A. Lochbaum

Union of Concerned Scientists
1707 H Strect NW, Suite 600
Washington, DC 20006-3919
(%02) 223-6133
dlochbapmiEducsusa org
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Union of Concerned Scientists Report on Worker
Fatigue
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Letter from Mr. Richard Benas, New York State
Department of Environmental Conservation, to Dr.
John Young, Consolidated Edison Company of

New York -



New York State Department of Environmental Conservation , § .
Division of Environmental Permits, Room 538 Rl
50 Woif Road, Albany, New York 12233-1750 C N’
Phone: (518) 457-2224 » FAX: (518) 457-7759 YEARS
Website: www.dec stale.ny.us , Jone P Canit
Commssioner
June 27, 2000

Dr. John Young

Consolidated Edison Company of New York, Inc.

4 Irving Place

New York, N.Y. 10003
Dear Dr. Ypung:

- Attached erc the comments of lhc New York State Department of Environmenta! Conservation
(DEC) regarding the Hudson River Settlement Agreement State Pollutant Discharge Elimination
(SPDES) Modification Draft Enmonmenml Impact Statement, submitted to DEC on December
IS 1999.

Plcase provide written responses to DEC's comments as well as the attached written public
comments by July 27, 2000. 1t will be appropriate to also respond at the same time to the public
comments of the legislative hearings of June 8, 2000. Copies of the hearing transcripts may be
obtained from Dalco Reporting at (914) 325-8778. You may prepare & single response for
similar public comments; however, please list for each of these responses the names of all those
who made the comment.

If you have any questions please contact me at (518) 457-5941.

Sincerely, .
Richard Benas

Environmental Analyst 2
Division Of Environmenta! Permits

. CC: HRSA Participants
‘ HRSA Review Team

dnm—— -
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Comments of the New York State Department of Environmental Conservation on the Hudson
River Settlement Agreement State Pollutant Discharge Elimination Permit (SPDES)
Modification Drafi Environmental Impact Statement (DEIS)

1. Please provide the list of references reviewed for all aspects of Chapter V Environmental
Setting of the DEIS.

2. Please provide support or appropriate citations for the statement on Pg V-1, 3rd paragraph,
1st sentence where it states “Few water bodies have been the subject of sampling and evaluation
over a multiyear period.

3. Pleasc explain the term “Division 05 for New York Climatological data” as stated on Pg V-6,
Paragraph C, Long Term Variations. Please provide a citation for this data and term.

4. Please provide additional detail or a valid citation for the terms G4 or GS in the Nature
Conservancy’s , ranking system as used on Pg V-7, Vegetation, Ist partial paragraph.

S. Please provide citations or data that support the conclusion found on the last sentence of Pg
V-7, under the Vegetation Section where it states * ...conversion of forests to agricultural or
urban uses can cause changes to the soil structure that will prevent development of the original
community type for an extremely long time.™ Further, the paragraph does not mention industrial
impacts on vegetation. Please describe the industrial impacts on the river basins vegetation and
soil structure.

6. There is a typographical error on Pg V-7, Pg V-7, Section b, wetland and Aquatic Vegetation,
on the 3rd line “fins” should be ferns.

1. Please explain the relevance of the 2nd paragraph on Pg V-9, regarding shipping channel
dredging, to wetlands vegetation.

8. Please add appropriate text (similar in scope to the section labeled ‘Wildlife' on Pg V-9 on
aquatic resources (fish, crustaceans and invertebrates) of the Hudson River Estuary.

9. Please define the term *“YBP™ used in the first line of the 2nd full paragraph on Pg V-11.

10. The 2nd paragraph on Pg V-15 describes the increase in boating activities associated with
the Hudson Valley, then raises concerns relative to crowding and aquatic safety, and finally
concludes that recreational fishing is a popular activity in the lower Hudson Valley. Please
provide additional details relative to Hudson River boating and fishing access; elaborate on the
concerns expressed relative to crowding and aquatic safety; and finzlly, provide a detailed
description of the estuary’s recreational fishery, past and present.

11. Table V-6 on Pg V-25 is missing values for the Drainage area relative to Sparkill Creek,
th:o%dr;? Creek, and Fishkill Creek. Please provide the missing information in order to complete
¢ Table.
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12. Please provide the citations which support the discussion of tidal flows or present the
methods and materials utilized to measure tidal flow in the second full paragraph on Pg V-27.

13. The 3rd full paragraph on Pg V-28 seems to be incomplete, because there is no reference to
dats, figures or tables. Please clarify this paragraph. It appears that the paragraph should
describe average annual temperature variations; if this is correct. please provide appropriate data,
and then discuss in detail the strengths and weaknesses of the data.

14. Please present citations and data which demonstrate and support how salinity “may
indirectly affect the distribution and well-being of biota ..." as stated under Salinity in the 3rd
paragraph on Pg V-33. . .

15. Please explain in detail what concerns have been raised regarding the Chelsea Pumping
Station along with citations for supporting those concerns as indicated in the first full sentence

on Pg V-34.

16. There is only one citation for the whole introductory section under Toxics on pg V-40. Are
the observations presented in the introductory paragraphs original work or are they a
compendium of thoughts from a literature review? Please describe in detail the source or
sources of information of this section of the DEIS. Further, without benefit of knowledge of the
source of your information, the term trace contaminants requires a definition.

17. The discussion of PCB’s under Organic Contaminants on Pg V44 - V-50 contains efrors
and illogically compares data from various years. The section goes beyond describing the
history of the issue, and scems (o present an editorial view of PCB contamination relative to
current and future management decisions of Hudson River fishes especially striped bass. Please
rewrite this section relative to PCB contamination found in the Hudson River sediment and fish
tissue samples and delete any discussion of fishery management actions. Such management
discussions are inappropriate for the environmental settings section. In describing the history of
the issue describe in detail, include the use of PCB's by the electric generating industry. Please
2lso provide a description of possible sources of contamination of the estuary.

18. The first paragraph on Pg V-51 under Health Advisories is not accurate. Please review
current NY DOH health advisories and edit the paragraph accordingly.

19. The second paragraph on Pg V-53 under Dissolved Oxygen describes the process of oxygen
production and use. The last, concluding sentence seems disconnected to the rest of the

- paragraph. Please review the intent of the paragraph and its concluding sentence. Then provide
further descriptive material to the paragraph and concluding sentence so that the intent and
meaning of the last sentence is clarified. :

20. Please provide an analysis, including the methods and materials to be employed, of the
individual population changes relative to impacts within the whole drainage basin as indicated
on Pg V-56 in the 1st full paragraph under D. Biological Resources of the Estuary, 1. Hudson
River Estuary Aquatic Ecosystem. ,

21. Please provide the citation or citations which support the conclusion on Pg V-56 under
Hudson River Estuary Aquatic Ecosystem that the 24 year time period is “long enough for the
cffects of interactions among species (competition and predation) and perturbations generated by
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other factors in the ecosystem to spread throughout the food webs in the ecosystem.” Under the
3rd (last) sentence, the citation “Pimm™, 1991 is not listed in the references Pg V-56. Please add
this citation, Finally, please describe in detail the analysis employed to conduct this evaluation.

22. Please explain why the perturbations selected were chosen and other perturbations such as
construction projects, power production, mining, deforestation, development, commercial
shipping, maintenance dredging, among others where not considered in the Ist sentence of the
Ist paragraph on Pg V-57 under Perturbations to the Hudson Ecosystem.

23. Please describe in detail how the construction and upgrading of the NYC treatment plants
affected habitat availability as indicated in the 2nd paragraph on Pg V-57 under Habitat
Availability. Was this a positive or negative impact? The second paragraph as written is a
staternent about treatment plants but does not tie into habitat.

24. Please clarify the section on Pg V-37 Habitat Availability which seems to conclude that the
only two significant habitat events in the whole ecosystem affecting habitat availability are the
discontinuation of the water chestnut control program and the upgrading of the NYC waste
treatment plants. In clarifying this section please discuss all other impacts which may have
positively or negatively affected habitat availability within the ecosystem and answer the
question-how has development within the watershed affected the aquatic habitat?

25. The 1st paragraph under Competition on Pg V-58 does a good job of presenting citations for
all statements accept the following: “In the Hudson River estuary, the foodweb directly links
juvenile fish populations 10 the discharge of raw sewage.” Please provide the documentation
which supports this statement and then present a detailed discussion why we are not seeing a
decline in juvenile fish production with improving water treatment facilities.

-26. Please describe in detail how the construction and upgrading of the NYC treatment plants

affected habitat availability on Pg V-58 under Competition. Please present a detailed discussion
of the rationale that waste water improvements and zebra mussels were the only two topics
necessary for a discussion relative to competition. Please examine and report on all aspects of
interspecific competition that could affect this process relative to Hudson River aquatic species.
Please examine the 24 years of data collected and present a detailed discussion of what
interspecific interactions have occurred.

"27. Please describe in detail the rationale for the conclusion that only the adult striped bass

population increase had an affect on predation. Please present all empirical data that supports
your assertion (food habits studies) on Pg V-59 under Predation Section.

28. Please present the proper citation and recognition for the data reported relative to the Spring
Striped Bass by-catch index from the American shad gill net fishery on Pg V-59 under Predation.

29. With respect to the statement attributed to Pimm,19910n page V-59: “A change of this
magnitude at the top of the foodweb should affect other fish populations within the Hudson
River ecosystem.” Did Pimm (1991) conduct an evaluation of the Hudson River estuary striped
bass population in relation to predation or is this hypothetical statement? A citation for Pimm is
not listed in the references section. Please provide the proper citation. Further, striped bass have
been implicated as a chief predator in 2 number of areas, however, they are not the only predator
population that has demonstrated a population increase during the period. The Double Crested

S eI ]

Fovd

95999€ELP 16 €E€:07 0ODPZ/BE/LO



Cormorant population has demonstrated a large increase during the same period. Please
examine the Cormorant population shifis in detail and describe how such shifis might affect
other populations. Please also describe, in detail, the role of all predators within the Hudson
River ecosystem &nd their potential interactions with striped bass and double crested cormorants
and the affects on predation.

30. Please present the data that supports the line of demarcation between the brackish and
freshwater portions of the river that occurs between RM 55 and 56. Section b. under Major
- Habitats on Pg V-60 presents this clear line of demarcation. The DEIS states that there are at
least two major areas of the main stem of the Hudson, however, there are also seasonal
vanations relative to their occurrence. This paragraph recognizes daily and seasonal differences
in reproduction and feeding behavior for individual species, but does not appear to recognize that
- the two major habitats described vary both daily and scasonally. Please present detailed
- information relative to the seasonal variations in magnitude of the two major habitats.

31. Please present citations which support the discussion on Pg V-60 paragraph (c) under Major
Trophic Groups. '

32. “Arc must” should read “are most™in the last paragraph on Pg V-60.

33. Please present citations which support the discussion and the last sentence under the
phytoplankton section on Pg V-61.

34. htstates in the 1st paragraph under the phytoplankton section on Pg V-61, Rooted Aquatic
Vegetation, that “owing to the high turbidity levels in the Hudson, rooted aquatic plants are
found primarily in marginal nearshore arcas and extending offshore less than 100 yards.” This
statement contradicts the discussion of wastewater treatment and zebra mussels. Please provide
a detailed discussion that describes which predominates and what the trends might be in the
future. Please present supporting citations or data. Please define “marginal nearshore areas.”
Finally, please clarify if rooted aguatic vegetation is a trophic group or a habitat. Please present
the rationale for including this section as  trophic group. o

33. Please describe in detail why & transition zone was chosen for zooplankton and not for the
major habitats as discussed in the first full paragraph on Pg V-62 under Zooplankion. The
description of the break in habitat for zooplankton differs from the break in Major Habitats
described on pg V-60. The first description defines a clear break at RM 55-56, where as this
section for zooplankton describes a transition zone (RM 40-68). Please support the choice with
appropriate data or citations. :

36. Please explore the possibility that water withdrawals for cooling might be a contributing
factor for the observed decline in zooplankton as discussed in the last paragraph on Pg V-62.
Please describe in detail any efforts to determine entrainment effects on zooplankton and the
resultant survival for the Roseton, Bowline and Indian Point facilities. Further, please describe
in detail what portion of the Hudson River total daily flow is used as once through cooling water
as a component of the evaluation of entrainment on zooplankton.

37 Please present & citation or citations which support the statement that this group of
Organisms connects non-living matter to higher trophic levels as discussed in the first paragraph
on Pg V62 under the Section on Macroinvertibrates and Shellfish.
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38. Please revise the section on Fish on page V-64 and V-65 1o more accurately describe the
species present in the estuary, along with a rnore detailed description of fish captured during 24
years of survey efforts.

39. Please describe in detail with appropriate data and citations the significance of the statement
contained in the last sentence in the last paragraph on Pg V-64. Also in this section please
reference the appropriate section of the DEIS which discusses Tomcod.

40. Please revise the discussion of striped bass in relation to the foodweb. Please present the
food habitats data or citation that supports the contention that striped bass prey on juvenile
Atlantic sturgeon as discussed in the 1st paragraph on Pg V-65. Please present a detailed
discussion of the striped bass food habits by season and size for the Hudson River estuary and
compare these data with information from other spawning estuaries. The revised paragraph
should more accurately portray the foodweb associations relative to all life stages of striped bass
found in the estuary.

41. Please present the citations or data which support the observations in the second paragraph
on Pg V-65.

42. Please support your observations in the 3rd paragraph on Pg V-65 with data or citations.
Please reconcile that gizzard shad and spottail shiners are captured down to the Region 3 area
and shortnose sturgeon have been captured in New York Harbor.

43. Please chaﬁge the 3rd paragraph on Pg V-65 10 reflect that river herring and American shad
are more properly classified as anadromous migrants.

44. Please provide a discussion of blue crabs in the setting section of the DEIS.

45. The Ist paragraph on Pg V-65under Other Vertebrate Wildlife concludes that “While this
group has not been well studied as a whole, there does not appear to be any members that
depend, exclusively, upon the Hudson River estuary for aquatic resources,” While the word
exclusively controls the meaning of the statement, the section fails to consider avian wildlife
which utilize the estuary at various times of the year, such as American eagles, ospreys, and
cormorants. These three species, in particular, prey on aquatic species. Please review the
available literature relative to avian life in the estuary and revise this section to more accurately
reflect its importance to them and describe any interactions in relation to tropic levels and -
predator prey relationships. Further, please describe in detail how the amphibians and mammals
interact with the Hudson River trophic levels.

45. Please review and correct the statement on the Ist line on Pg V-66 under Life History and
Abundance of Selected Species with the proper word or words. Should “assessed™ be
assessment?

47. Please provide the date for the citation in the last sentence of the 3rd full paragraph on Pg V-
68.

43. Please describe what is meant by near shore waters as indicated in thelst full paragraph on
Pg V-70. Please also support this description with appropriate data or citations.
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49. Please present the data or citations which support the statement “that older striped bass tend
to trave! further north...” as stated in the st full paragreph on Pg V-70 under Striped Bass. With
the large number of striped bass tagged during the winter striped bass mark-recapture program
(SBMR) there must be information to support this observation. Please present a detailed
description of the movements and migrations of striped bass based upon the SBMR program
along with appropriate literature citations.

50. Please present the data or citations that supports the observation that ages 4 and older native
adults move to spawning grounds as stated in the ist full paragraph on Pg V-70 under Striped
Bass. While it is true for males which mature atage 2, it is not true for females. Only a small
fraction of the females are mature at age 4. _

51. Please explain in detail, or make appropriate correction to the evaluation of YSL movements

“as indicated in the concluding sentence of the 3rd full paragraph on Pg V-70, where it states
“The difference in distribution may mean that YSL migrate upriver using tidal currents, ...". This
conclusion is not supported by figure V-33 which demonstrates a downstream distribution of
YSL in relation to egg distribution.

$2. Please review the observations relative to PYSL and juvenile distribution as indicated in the
Ist ful! paragraph and 1st sentence on Pg V-71. Itappears that PYSL are distributed from -
Yonkers to Saugerties, where as juveniles they are distributed from Yonkers to Albany. This
observation is not reflected in the text. Please recvaluate your data and provide the corrected
obscmnans and analyses.

} 53. Plasc present a summary of the Hudson River striped bass tagging data which supports the
general movements and migrations discussed as indicated in the last paragraph on Pg V-71.

54, The last paragraph on Pg V-73, regarding winter tagging of striped bass, states (assumes)
that all 1+ Hudson River striped bass move into the winter trawl survey area. Please provide the
data that supports this observation (assumption). Further, since a large number of age 1+ striped
bass have been tagged since 1984, please present the distribution of age 2+ tag returns for the
period applicable to the DEIS. Please discuss in detail how this affects the results of your
population estimates.

- §5. Please present further discussion relative to any trends in production or other observations
- regarding striped bass production as measured from the juvenile life stage as indicated on Pg V-
‘74 under the Young of Year (YOY) abundance paragraph. This paragraph does not seem to
present a thorough discussion of the YOY indices. Is this the most appropriate life stage to use?

S6. Piease offer some observations as to v)hy the correlations between YOY and age 1+ failed
afier 1990 as indicated on Pg V-74. Please support such observations with appropriate data
analysns or citations.

lowi i t ic Valuati
tit e prici 3 a etail Mark- all "

and Andrew M. Conrad. April 1999,

57. General Comment: The results of the Economic Valuation presented in the Appcndxx reflect
only one scgment of a fishing year when abundance is high and prices are low, therefore biasing
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the results low. There are several items chosen which further bias the survey to lower the mean
pnices.

This chapter of the Appendix discusses the commercial valuation for striped bass; there is o
corresponding chapter which describes the recreational valuation for striped bass. Therefore,
there is no foundation set for future calculations that attempt to assess the recreational value of
striped bass.

58. The Appendix VI-5-A states on Pg 1: “This report presents the exvessel, wholesale, and
retail prices for striped bass as observed from September through early December 1997." This
short pericd of time represents less than /3 of the fishing season and is the period of lowest
exvessel pricing and the highest potential availability of striped bass. New York's commercial
striped bass season currently begins July 1 and runs through December 15 of each year. Highest
exvessel prices are observed early in the season, up to $4.00 per pound when sold to local
markets, and generally decreases during the season.

The Fulton Fish Market Wholesale Prices for striped bass for the period of July to December for
New York caught striped bass are presented below:

July August September  October November  December
$3.50 $3.08 $3.04 $2.60 $2.28 $2.50

The New York Wholesale Prices from the “Green Sheet” started high in July and declined
through the period with a slight increase in early December. Note: the Fulton Fish Market prices
paid to the fisherman are generally lower than that paid by local market places on Long Island.
Based upon personal communication with fisherman these prices more accurately resemble the
exvessel prices paid to local commercial fisherman than the wholesale price. A detailed survey
of local commercial fisherman is required in order to verify this observation.

The DEIS is deficient because the survey period does not reflect the fishing year and therefore is
incomplete; and the survey period presents a low bias in the pricing and should not be used for

comparative purposes.

59. The last sentence of the 4th paragraph on Pg 1 concludes by stating “...section five
summarizes our major conclusions and notes some limitations of the present study™, A review
of Section Five finds that no limitations are listed. Please provide a detailed discussion oa the
limitations of this study along with a detailed discussion of their affect on the analysis.

60. The comment in the 1st paragraph on Pg 1 under Section II Methods, relates to the survey
methodology, sample size and timing of the survey.

The survey questionnaires were mailed on October 27, 1997 to 140 seafood harvesters,
processors, wholesalers, retailers, and restaurants that were drawn from a list of seafood
purveyors in New England and the Mid-Atlantic states. The survey instrument targeted
establishments and fishermen after the prime season, when only about six weeks remained ina
24 week season, thus supporting the bias suggested in comment number 1. There is no summary
of the distribution of the businesses surveyed, by state. The only summary of results suggests
that the response rate was very poor. Of 140 surveys sent out, 53 (37.8%) were returned as
undeliverable; thus making the effective sample size 87. Of the 87 surveys that were received
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only 33 (37.9%) were retumed. In addition, there were S telephone interviews, and one E-mail
response for a total of 39 responses. From this they obtained 8 exvessel prices, 23 wholesale
prices, and 10 retail prices for a total of 41. The discrepancy of 41 responses from 39 surveys
must be reconciled; and, more imponantly there is no discussion nor recognition of the
magnitude of the commercial fishery, the wholesale marketing of striped bass or the retail
marketing of striped bass. In New York alone there are approximately 560 commercial license
holders, 350 licensed dealers and hundreds of places that sell striped bass retail. This survey
does not represent an accurate picture of the commercial pricing for striped bass as it stood
during the 1997 fishing season.

- 70. The 1st full paragraph on Pg 2 states that supplemental data was obtained from the National
Marine Fisheries Service (NMFS). However, no data is supplied and no temporal information
presented other than to say that 56 wholesale price quotes were contained in the data. Please
provide this missing data and compare it to the rest of the survey results.

71. The st paragraph under A. Prices on Pg 2 correctly states that exvessel prices fall within the
range of Fall pricing but fail 1o factor in early season prices of up to §3.75, thus biasing their
results low, There is an error in the calculation of the mean exvessel price, described in more
detail in the Striped Bass Benefits Assessment review. The mathematical error is only observed
when the exvessel price is presented in the next section. The authors show a range of exvessel
prices of $2.00 to §9.00 per pound however, the mean is only $1.79. This is not possible and
should be corrected.

72. Conceming paragraphs 2 and 3 of the Results on Pg 2, please explain why a “suspiciously™
bigh wholesale value was dropped, thus lowering the mean value, but a “suspiciously” low retail
value was retained thus lowering the mean value. These two actions further bias the results by
lowering potential pricing factors. Not only is the survey sample size low but the results are
further complicated by selectively removing or retaining data points.

73. Concerning paragraph 4 of Pg 2, which discusses Fulton Fish Market Whotesale Prices, it
could not be verified that the results of this information, other than the ranges, were similar
($1.65 10 $3.50) but not the same as presented in the DEIS (81.50 to $3.75). DEC’s calculations
from the New York data for 1997 showed a mean wholesale price of $2.70 and a standard
deviation similar to that presented. Please verify the results of the survey presented and provide
all data and documentation that supports the text of this report.

74. The data reflected in the Unnumbered And Untitled Summary Table on Pg 3 does ot
match up accurately with data presented throughout the rest of the report. The table and report
should reflect the full season fishery rather than just a small subset of the fishery when prices are
at their lowest. Please provide a corrected assessment. Concerning the Conrad Study: I would go
even further to say that the study is too limited to be included. NMFS data and exvessel prices
should be used. Response rates below 50% are highly indicative of serious flaws.

75. The third sentence in the Ist full paragraph of Pg 4 of the Appendix states,“The current
study was intended to provide an overall assessment, and therefore, does not provide information
on specific regions, fisheries, and retail products.” The study is deficient based upon the errors
and omissions listed above. Also, there is no statistical analysis of the sample size against the
estimated population in each category (exvessel, wholesale, and retail). Such an analysis is
necessary to understand how decisions can be made from this small sample size.
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76. Please explain, in detail, how the current study can be compared to the study by Norton,
Smith and Strand. This comparison should examine sample sizes, methodology and results in
detail. 1n addition, please explain and describe in detail the similarities or differences in
marketing of striped bass between 1980 and 1997 in relation to the regulatory changes that have
occurred during that time. For example, in 1980 there was an open market for striped bass,
however, since 1997 all striped bass harvested have to be tagged and there are quota restrictions
on the harvest. How do management decisions affect the marketing of striped bass and therefore
the analysis presented here?

77. The 2nd paragraph on Pg 4 concludes that wholesale prices overlap almost completely with
those presented by Norton, et.al. Please reconcile this conclusion given that the current study
reflects, at best, a September to mid-December snap shot and the 1980 study reflects a full two
year period. Please explain, in detail, how the comparison can be made. Likewise, for the Retail
prices, the report concludes that the Retail price ranges are similar but that they vary broadly.
The Appendix report should be modified by reporting the Retail prices for whole fish, gutted
fish, and prepared fish and the fractions of the market they make up. Such details are critical to
presenting an accurate picture of the Retail prices paid for striped bass and thus the average
Retail prices to be utilized in further calculations regarding the economic valuation of Hudson
River striped bass.

78. Please list the citation or explain the statement in the 3rd paragraph on Pg 4: “two and one-
half the knife.” The paragraph appears to be discussing the wholesale to retail mark-up but the
supporting detail is deficient so one cannot be sure of the intent. Please provide sufficient detail
that shows how this material supports the stated conclusions.

79. Please explain, in detail, what the differences are between the two survey methodologies and
where the current study diverges from the 1980 study as indicated in the 4th paragraph on Pg 4.
Present a detailed analysis of these differences, justifying the current studies methods, results,
and conclusions.

80. The conclusions set forth on Pg 5 are not supported by the text of the report. A statement is
provided that the average exvessel price per pound paid for striped bass between Delaware and
Massachusetts for 1997 was $1.80 per pound. This is for a full year whereas the average price
per pound calculated for this study was $1.79, which is for the Fall only. Please providea
detailed discussion of the two studies or present a stronger set of conclusions relative to the
current study considering all the comments provided herein.

The following co fate t i 5. i ass B i S|

81. The Hilborn model is described in the 1st paragraph on Pg | as a model of sustainable
harvest under a variety of power plant operating scenarios. In fact, the model uses a spawner-
recruit relationship to describe the striped bass stock under a variety of power plant operating
conditions and fishery management conditions. The sustainability of any harvest scenario is
only as effective as the input parameters to the mode! and the management controls in place on
either the power plants or the harvest, complicated by environmental conditions. Based upon the
review of the proceeding section and the interpretation of the striped bass model results there are
aumerous questions regarding the economic valuation.
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104. Please verify that a final Deriso et. al. (1999) American shad population modet was
reposted in the DEIS; if not, rerun all estimates using final mode! outputs.

105. Asindicated in paragraph 1 of Pg 3 unlike the striped bass assessment which examined
both CMR and fishing morality (F), the American shad assessment examines only CMR.
Explain why fishing monaluy rates were not examined in the shad assessment. Please include
fishing monality rates in a reassessment of the valuation, providing complete details regarding
this assessment and the sensitivity of the model to variations in fishing mortality.

106. As indicated in the 1st paragraph on Pg 4 the American shad assessment appears to utilize
a differemt methodology than the striped bass assessment. Please describe in detail the two
models and any differences in the two models. If the models are the same, please provide a
detailed analysis of the impacts that fishing montality (F) will have on the results.

107. In the 5th paragraph on Pgl the Appendix states “...assumes steady-state environmental
conditions, a change in the operation of Hudson River power plants that reduces fishing
mortality will result in an increment to the harvest of American shad ...” Please descnbe
whether this fishing mortality is CMR or harvest. Based upon comments in the Introduction, it
seems that the DEIS is describing CMR, which has been translated to a fishing rate. 1If this is so,
please describe in detail the methodology used in this calculation. This paragraph needs
clarification. Please preseat a detailed summary of how the CMR values were translated to yield
in weight. Please describe in detail the model employed to make these conversions along with
appropriate citations.

108. The 2nd paragraph on Pg 1 under Modeling Methods discusses the Deriso et al (1999)
mode! which presents “the increment of harvest”™, and “the incremental weight of yield cach year
per unit of power plant CMR.” Please describe in detail the sensitivity of the economic model to
these factors. Further, please describe in detail, how fishery management affects the economic
models.

109. In the first sentence in the 2nd paragraph on Pg 1 it is assumed that aw does not change
(charge?) any additional costs to commercial fishers and that the value of the additional yield
will remain constant through time. Please support this assumption with appropriate citations or
data. Then describe in detail how sensitive the model is to the assumptions. This second part of
the assumption relative to constant value is the mast critical part of the assumption and requires
a detailed description supporting the assumption. Please explain in detail why a survey, as was
undertaken in the striped bass assessment, was not undertaken for the American shad
assessment.

110. The last sentence of the 2nd paragraph of Pgl contains the assumption that additional yield
can be maintained indefinitely. Please provide in detail the support for this assumption. Further,
describe the economic models scnsmvxty to this parameter alone and then with fishing monalxty
(F) added. The analysis must recognize that fishing mortality (F) plays a role in future
population status aot just CMR.

Efforts are cum:ntly underway to reduce fishing mortality on American shad stocks along the
entire east coast in order to rebuild depressed or overfished stocks. Please describe in detail the
sensitivity of the economic mode! to the effects of management in relation to the economic
assessment.
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1995 183,954 247,578 248,865
1996 137,560 173,751 184,501
1997 37,747 136312 149,470
1998 254,094 219,390 232,548

All values are in pounds.

117. The Ist sentence on Pg 3 states “The exvessel price was the average price per pound of
American shad landings adjusted to 1998 dollars and was assumed to be constant.” Please
provide detwiled support for the assumption that the mean exvessel price per pound of American
shad adjusted for 1998 dollars was constant. Further, please provide evidence relative to the
models sensitivity to the average price per pound.

118. Without benefit of model details, discussion of the appropriateness of assumptions and the
model sensitivity 10 the various data values and assumptions, the statements regarding model
outputs can't be verified. However, a simple comparison of mode! outputs against the NMFS
reporied values for American shad indicated that there is gain in value to commercial fishers by
allowing more American shad to survive.

The valuation estimated for the CMR impact on American shad, ranging from $4,014 to $14,818
annually, are not useful until the final American shad model results are available and properly
employed in the economic model. Further, the results shouldn't be used until such time &s the
questions and points raised above are fully addressed.

 Please verify that the American shad model is the final version; rerun all estimates for economic
value considering the whole estuary not just the New York portion and provide consideration for
the American shad recreational fishery in this analysis.

119. The American shad economic valuation provides no valuation for the recreational fishery
for American shad caught in the Hudson River. This is a serious oversight and needs to be
addressed in detail before any final values can be calculated. A detailed analysis of the

- American shad recreational fishery must be presented and then factored in the economic model.

There are three other species, which have played a major role in the DEIS, for which no
economic evaluation was undertaken. These are Bay Anchovy, River Herring and White Perch.
There are extensive sections in the DEIS that discuss impacts on these three, yet none of them
were given benefit of an economic valuation to the Hudson River ecosystem or to potential
users. Bay Anchovy have limited utility to commercial or recreational harvest but are an
important link in the food web of the Hudson River. The River Herring are also an important
link in the Hudson River foodweb and have commercial and recreational value. Finally, the
White Perch is a major native estuarine species that has some value as a recreational fish but has
been removed from the commercial market by pollution.

Please provide g detailed rationale for not considering the economic value of Bay Anchovy,
River Hernng and White perch.

llow} dditional ments on t

120. The delta T provided in Tables IV-6, IV-9, and VI-11 indicate degrees Centigrade as the
units. Please confirm.
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121. The 12,000 gpm auxiliary pump identified on Page I'V-9 does not appear on Figure [V-3.
Please indicate the location of this added pump.

122. Page IV-12, first full paragraph indicates that a debris barrier wall was attached to the top 4
feet of the bar rack on Unit 2. Wasn't it Unit 3 that had the debris barrier added. or is there an
additional barrier at both units?

123. Table IV-10, Discharge and Waste Stream Flows for Indian Point does not indicate 2
permitted discharge for the screen wash water / fish return systems, as do Roseton (Table 1V-8)
and Bowline (Table [V-13). This discrepancy should be addressed in the new permit for Indian
Point.

124. Table IV-11 indicates thai the Discharge Type for Bowline is a shared diffuser. However,
on Page [V-17, Paragraph b. the statement is made that “Each system terminates in an
underwater multiport discharge diffuser.” This description is consistent with staff®s
understanding and differs from the characterization in the table of a shared system. Please
clarify. :

125. Figure V-34 provides striped bass ys! and pysl densities; the two lines on the graph are not
differentiated. Please correct.

126. Page V-71, 2nd Paragraph begins with the statement, “The end of the PYSL stage, when
striped bass larvae change from living on their stored energy reserves .... Shouldn’t the life stage
referred 1o bere be YSL? Please clarify.

127. A minor inconsistency on the duration of striped bass PYSL stage exists on Page 70, last
paragraph, where it is indicated to last about 30 days, and on Page 72, 3rd paragraph where the
PYSL stage duration is indicated to be about 3 weeks. These estimates should be similar.

128. Figure V-41 provides a graph of the annual abundance indices for the peried 1976 through
1990, while the figure heading indicates that the information provided would be for 1974
through 1997. Please correct as necessary.

129. Table V-17 heading indicates information to be provided for 1985 - 1990, while the table
indicates years 1991 through 1996, and then 1999, which year /data seems to be in error. Please
correct as necessary.

130. The lines 1abeled YOY and CEMR on Figure V-S1 appear to be reversed. Please check,
and correct if necessary.

131. Page V-85: the R squared values for white perch cumulative entrainment mortality for the
1974 through 1979 period (very top of page), and the value for the period 1989 through 1997 are
exactly the same (2nd paragraph), strongly suggesting one of the values is in error. Please
check, and correct as necessary.

132. Table V-15, Table V-19, ctc: Please provide estimated YOY population for striped bass,
white perch, Alantic tomcod, American shad, blueback herring, alewife, and bay anchovy per
table headings.
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133. Figure V-52 and narrative at the bottom of Page V-88: the lines in the figure appear tobe
mislabeled based on the narrative provided. Please check, and correct if necessary.

134. Page V-94 discusses temperature, using degrees Fahrenheit and refers to Table V-24 in
which temperatures are given in degrees Centigrade. Please revise the text or table so that the
same units are used in a given discussion and the accompanying table.

- 135. Page V-158 indicates that the fish community would be assessed based on Regions 1-5 and
Regions 6-12. Please explam why the community in Region 0 was not included you your
discussion.

136. Figure V-117, and others where this type of graphic appears indicates negative mean
densities for orgenisms in Regions 1-5. We assume the negative densities are an artifact of the
software used to generate the figure. Please confirm this assumption, or provide an cxplanahon
of the meaning of negative densmes :

137. The last sentence on Page VI-8 indicates that viability studies on impinged blue crabs are
currently underway at Bowline Point. Please provide the scope of work under which these
studics are being conducted, and any available interim results.

138. Thelst paragraph on Page VI-27 indicates that an offshore discharge exists for Indian Point
Units 2 & 3. Please refer to Figure [V-11: [P’s discharge is a shoreline-bulkhead diffuser,
according to this figure. Please correct as necessary, or explain. 4

139. The last seatence on Page VI-32 in the next to the last paragraph indicates that blueback
herring have declined in the upper reaches of the Hudson, and throughout its range. However,
Page V-108 under Abundance Indices for blueback herring, *..from 1979 through 1997, there
was a slight increasing trend (+1% per year) in the FSS juvenile index (Table V-27)". Please
address this apparent discrepancy.

140. The first sentence under Roseton Units 1 & 2 indicates that the “...screens have been

modified to reduce the number of times fish encounter and then swim away from the screens

before they are removed from the intake.” Please explain further what modifications have been
. made to the screens and what data exist that support this statement.

141. The first sentence on Page VIII-S indicates that a one unit outage for the entire 32 week
entrainment season would result in a 50% reduction in entrainment CMRs for all species. Staff
perception is that the flows at Roseton are such that rather less than a 50% reduction in impact
wm;;d occur during & one unit outage. See also Appendix VIII-1-A, Attachment 2a. Please
explain,

142. The last sentence in Section b on Pagc V1II-6 appears to be incomplete.

143. The darkened areas on Figures VIII-2&3 are labeled Incremental Impact; actually, they
should be labeled “Flow Mitigation” or something similar. If staff understand the figures, the

~ darkened areas represent difference between efficient flows and the lower flows required by the
Hudson River Sctilement Agreement, and one of the mitigative clements of the current proposed
action, and therefore the darkened areas represent mitigation rather than impact. Please confirm.
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144. Table IV-2 provides the water flow rates and the associated fish protection points
associated with reduced flows (reduced below efficient flow) that accrue to Indian Point (but not
the other facilities due to their use of efficient flow). Table VIII-6 seems to provide the details
of how the estimate in Table V-2 was generated, but includes two additional species not
included in the estimated FPP from Table V-2 - the American shad and spottail shiner. If these
two species are excluded from the calculation, please explain why adding the CMR at efficient
flow and the CMR at permit flow, and then subtracting the latter from the former does not yield
the estimate provided in Table IV-2.

*" 145, Table VIII-7 provides estimates of the megawart hours lost due to the use of efficient
cooling at the Indian Point units, and provides a cost for this lost gencration as well. The 10,619

_ lost megawans at Unit 2 is estimated to cost $320,000, or about $31.13 per megawan, while Unit

N 3s 9077 megawatts lost at a cost of $270,000 would translate into a cost of $29.74 per megawatt.
In a Times Union article published on March 20, 2000, a Mr, Don Hintz of Entergy indicates
while discussing the cost of producing electrical energy at Indian Point: “Entergy could be
generating power for as little as 1.5 to 2 cents per kilowatt hour ..." or $15 to 520 dollars per

\ megawatt. Please explain the difference in these estimated costs ($30 per megawatt compared to

N $15 10 $20) to produce power at Indian Point.

e en
’;

.

145. The first full sentence on Page VIII-8 at the top of the page, indicates a concem for the
operational practice of shutting circulating water pumps on and off several times each day.
During the time that Roseton experimented with cycling of CWPs, were there documented
stresses imposed on equipment? If so, please provide such documentation.

147. Pages VIII-16 & 18 indicate that the closed system evaporative cooling towers alternative
for each of the facilities would include the capability 10 return to once-through cooling. Would
you please provide more information on this capability, such as the time needed to convent from
one cooling mode to the other; and any operational penalty that may accompany use of once-
through cooling on this dual-capability system. What is the incremental cost to have this dual
mode capability, compared to a closed cycle system that did not have this ability?

148. Please provide an estimate of the additional cost per megawatt hour of electricity produced
by each of the facilities under the three scenarios of 40, 50, and 60 years from startup to end of
life as shown in Table VIH-8.

149. Staff were not able to reproduce the estimated salt deposition from cooling tower drift that
is provided for each of the facilitics. Please provide the calculations that you used to generate
the estimates, including assumptions about salinity in the intake make-up water. Over how large
an area would this deposition likely occur?

150. The last full paragraph on the page V1I-29 includes the citation (LMS, 19901). Please
provide the correct citation, and include it in the reference section.

151. Please provide a copy of the paper referenced an Page X11-56 entitled: McLaren, J.B. and
L.R. Tuttle. 1999, Fish survival on Fine Mesh Traveling Screens. In EPRI, Power Generation
Impacts on Aquatic Resources. Conference Proceedings April 12-15, 1999.
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152. The last sentence in the first full pafagraph in the Appendix on page V-3-17 indicates
“juvenile alewives™ when it seems it was meant to say juvenile anchovy. Please check and

correct as necessary.

153. There appears to be a problem with the data provided in Appendix VI-1-A, Tables X-1, X-
2a, X-2b, & X-3. Please check and correct as necessary. If Table X1 is correct, please provide
further explanation that clarifies and explains why the data is correct as is.

154. Appendix VI-1-A, Table X-5 provides the permitied flows from facilities in the Hudson
River with capacities greater than 50 mgd. Note that the flows at Indian Point are approximately
S times that of the Loven Station, located nearby across the river. With mechanical mortality for
American shad fairly high (Table X-16), how does one account for the data in Table X-20a that
indicates Lovett with equal and frequently higher CMR than the much larger Indian Point? Even
harder to reconcile is the 44 times greater flow at Indian Point compared to Westchester County
RESCO, and the approximately equal or occasionally greater American shad CMR at RESCO.
By inspection of Table X-20b, CMR estimates for Atlantic Tomcod, there is on average an
approximate § times greater impact on tomcod st Indian Point compared to Lovett so one bas the
impression that the model formulation is okay, but that the data inputs cause the model output to
provide some counter intuitive results. Please comment on these observations and indicate -
whether some model inputs should be reexamined .

155. Appendix VINI-2-A, Attachment b is not legible. Please provide & better quality drawing.

- 156. Annual ELS montalities at each of the plants (in their current configuration) are in the
* range of tens- to hundreds-of-millions (Appendix VI-1-D-1&2). For example, the annuat
average entrainment mortality from Indian Point 2&3 facility is: 11-13 million American Shad,
326 million Bay Anchovy, 372467 million River Herring, 46-158 million: Striped Bass, and
. 139-243 million White Perch(taking the mortality over the period of years analyzed and
presenting the average low [table D-1] and average high table [(D-2} values).

The DEIS should address, with respect te the preferred alternative and each other alternative,

how the adverse impacts of Bowline, Indian Point, and Roseton (BIPR), expressed in mortalities
of early life stages (ESL) of fish(eggs, yolk sack larvae and post-yolk sack larvae) are minimized -
to reach the Best Technology Available standard.

- The DEIS must thoroughly address as alternatives for the subject power plants hybrid, closed-
“cycle cooling, 32 weeks of outages during the entrainment season, or any other feasible
alternative that would reduce mortalities to substantially equivalent levels. Justification in the
DEIStegr the preferred alternative does not adequately assess why such o:hcr alternatives are
rejec

157. In Table X-23, the impact of Indian Point on the September 1 YOY for the whole 152-mile
estuary has been as high &s 9% of the American shad, 39% of the tomcod, 21% of the bay
anchovy, 7% of the river hetring, 46% of the striped bass, 14% of the spottail shiner, and 28% of
the white perch. The annual entrainment mortality impact of each of these plants on the number
of young-of-year produced in the Hudson River Estuary is high, in terms of the overall
population numbers of each species, the consequences to the environmest of the Hudson River,
its estuary, and to recreational and commercial uses.
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The DEIS must develop a more thorough analysis of altematives such as hybrid, closed-cycle
cooling, 32 weeks of outages during the entrainment season, or any other feasible alternative that
would reduce mortality to substantially equivalent levels.

158. Assuming no through-plant survival, mortality figures have run as high in individual vears
as 2 79% reduction in September | Spottail Shiner YOY (1977), a 63% reduction for Striped
Bass (1986), 60% reduction for American Shad (1992), 53% for Atlantic Tomcod (1983), 45%
for Alewife and Blueback Herring combined (1992), 44% for White Perch (1983), and 33% for
Bay Anchovy (1990). Assuming the applicant’s estimates with through plant survival the
aumbers are still substantial and are, respectively 25%, 27%, 52%, 44%, 41%, 39%, 30%, and
33%.) :

The alternative selected does not adequately show how the subject plants will mitigate the
impacts of once-through cooling on the Hudson River Estuary, as described in Appendix VI. A
thorough assessment of the available technology must be completed to assess whether a level of
protection equivalent to that achievable with closed-cycle cooling and an alternative intake
design, construction, and location, will achieve reductions in the mortality impacts greater than
that achieved by the proposed alternative.

159. Through-plant survival estimates used in Appendix VI-1-D-1 may over-estimate survival,
Test organisms were only beld for 48 hours, and were taken from the discharge canal. They
were not held for a long encugh time to assess whether or not mortality from blue sac disease
would result. Also, the test organisms had not gone through the entire cooling water process, as
they did not go through the diffuser-type discharge structure, nor experience the shock of
returning to ambient temperature river water from the heated effluent stream. The actual value
may lie somewhere between the two figures. However, in the absence of definitive information,
* it is more prudent to protect the natural resources by assuming the higher mortality rate.

The DEIS should be revised to employ the assumption that 100% of entrained organisms die, as
in Appendix VI-1-D-2 t0 assess whether greater protection of fish species ¢can be accomplished.

160. The DEIS does not substantiate why the “Fish Protection Point™ system should be
considered the preferred alternative.,

The preferred alternative in the DEIS would attempt to establish an entitlement to constant
mortality of fish species. The DEIS does not substantiate the “Fish Protection Point™ sufficiently
to describe a preferred alternative that mitigates or minimizes fish mortalities in a major river
and estuary system. Nor does it adequately treat how it constitutes an application of new
technologies to reduce impacts to fish species, consistent with federal and state laws and
policies. '

» Furthermore, the outage days selected by the system were days on days of low fish mortality.
‘ The effect appears to be that the Fish Protection Point system would actually save fewer fish
; than were saved under the current outage system. Also, impacts would be shifted among the
species.” While the current outage system tends to target the reproductive period of Striped Bass,
an important gamefish, under the Fish Protection Point system, the necessary points could be
accumutated on tomcod (an early spawner) leading to increased impacts on striped bass.
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Alemative days or longer periods of outages should be addressed to increase tbc potential
mitigative effect of this alternative.

161. The DEIS did not provide an adequate context for comparing the cost of cooling towers, or
other mitigative measures that would provide a similar level of protection.

For example, taking Indian Point 3, the annualized cost of the tower was estimated at between
$20 and $39 million per year. This cost may be given an incorrect, subjective meaning without -
some sort of context. In comparison, 32 weeks of outage would provide comparable levels of
protection, but would cost $202 million in lost generation. (Taking the average of their summer,
winter, on-, and off-peak rates yiclds $36.25. MWh, multiplying by the rated capacity of 1034
MWe and the number of hours in 32 weeks.) Assessing the mitigative technologies will
combine an assessment of their mitigative impacts with periods of operation different from those
outages described for the preferred alternative, perhaps including providing ¢lectricity to the
market throughout the year.

The cost of all other mitigative tcchnolog:es should be compared to the cost of lost generatxon
from the 32-week outage, timed to coincide with the entrainment season.

Another basis might be the value of the plant, which is being sold for §1.12 Billion. Or the value
of the electricity produced per year. The DEIS must contain an assessment of altemative
mitigative technology in these contexts in order to fully compare the value of such alternatives
against the preferred alternative.

-162. The DEIS did not evaluate in detail or cost out Gunderboom as an option for Bowline or
Roseton. These may be feasible alternatives that might provide levels of entrainment.
impingement protection that approach those of closed-cycle cooling.

© The cost of this alternative and an assessment of its application should be provided.

163. In the DEIS, the striped bass model is provided in support of density-dependence based in
part on the following observation: that despite increases in adult numbers over the years there
was not an increase observed in the numbers of young stripers in beach seine samples.

| The beach scine data sampled the same areas each year. These arcas were both 1)accessible and
casy 10 seine, and 2) places where catching young stripers was likely. Marginal habitats, or areas
with low striper numbers 20+ years ago (when the study started) were not sampled.

- The DEIS must assess the relative adequacy of samplmglscmmg locations and the accuracy of
model dependance on such sampling/seining.

164. The modeling produced for the DEIS does pot adequately explain its predictions for long
range impacts ox adult populations from lost Y-O-Y.

The models fail to include nomographs showing the effects of low, medium, and high density
dependence. There was no user's guide to the spreadsheet models provided until late in the
comment period. The specific shortfalls, even after many years of work and many meetings, are
identified in the attached report.
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The DEIS should include comparative predictions of impact 1o fish species from the preferied
alternative and all other altematives that do not depend on the modeling.

165. In describing the action on page IV-1 the DEIS mentions some of the standards that will
need to be met in granting a permit. but not all of them. Specifically, the applicant fails to
mention that the intake location, design, construction and capacity must be deemed to be the best
technology available for minimizing adverse environmental impact. Nor does the applicant say
that it must meet all applicable standards, limitations, and other requirements of State and
Federal law.

Please make those changes.

166. Conceming Page V-20 “Westchester Resource Recovery Plant * the slot openings are not
0.5 mm, they are 2 mm.

167. The Thermat section on page VI-3 Paragraph B. 1. a. ii. fails to mention the additionat
thermal stress to entrained organisms of going from the hot discharge water back to the cooler
ambient temperature of the river.

Please expand the paragraph to discuss the impacts to organisms of the stresses caused by going
from hot water to cool or cold in the discharge of the used cooling water.

- The value of the commercial fishery generates value-added for all stages of distribution and
marketing. The DEIS only addresses the economic rent associated with the catch and sale of fish
to wholesalers. Wholesalers and retailers also retain a postion of the vatue of the fish above and
beyond operating costs and normal profit. This value is a contribution to the economy with
secondary impacts or a multiplier effect on the economy (Sport Fishing Institue 1983. The
economic impact of sport fishing in the state of New York. Washington D.C., December). If the
DEIS addressed these components the commercial value of striped bass fishery would likely be
significantly higher. Please revise this discussion and include these components.

168. Concerning the citations in the DEILS, please provide the full reference for the following:

Chapter V. - Pg V-37 - Gattuso et al. (1998)
- Pg V-38 - Briggs ¢t al. (1979)
= Pg V-39 . Carcao et al. (1997, 1999)
- Pg V-46 - Kimbrough and Doemland (1999)
- Pg V-56 - Odum (1971), Pimm (1991)
- Pg V-57 - Pelczarski and Schmidt (1991), Brosnan and O’Shea (1996b)
- Pg V-59 - ISC (1997), Strayer et al. (1999)
- Pg V-71 - Eldridge et al, (1983)
- Pg V-72 - Richards and Rago (1999)
- Pg V-81 - Hubbs and Lagler (1958)
- Pg V-85 - Darmer (1987)
- Pg V-87 - NAI(1991)
- - Pg V-89 -NA1(1997), Dunning (1997)
- Pg V-96 - Woodhead (1992), Nittel (1976), ISC (1994, 1997)
- Pg V-98 - Leim (1926)
- Pg V-99 - Kahnle et al. (1988)
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- Pg V-101 - NYSDEC (1987)

- Pg V-116 - Brosnan and O'Shea (19962)

« Pg V-116 - Brosnan and O*Shea (1996b)

« Pg V-118 - Waldman (1996)

- Pg V-119 - Ross and Bennett (1995), Taubert (19802), Washbum and Gillis
Associates (1981)

- Pg V-122 - Hoff et al. (1988)

« Pg V-123 - Geoghegan (1992), Kahnle et al. (1998)

- Pg V-124 - Bain et al. (1998), Thompson (1931). NMFS (1998)

- Pg V-127, 128, 130, 131 - MAFMC (1998)

- Pg V-130 - MAFMC and ASMFC (1989), MAFMC 1989

- Pg V-136 - Villoso (1989), Shepard and Grimes (1983)

- Pg V-137 - Daiber (1956a), Peterson and Peterson (1979), Welch and Breder
(1923)

- Pg V-140 - Hrabit ct al (1998)

- Pg V-142 - Burczynski (1987)

- Pg V-145 - Mills (1996) -

- Pg V-150 - Schaffier and Kohthorst (1997)

- Pg V-153 - Sulkins and Van Heukelem (1986), Epifanio et al. (1989)

169. On Page V-73 the sentence in last paragraph states “ Age 1+ striped bass from habitats
located within and outside of the river move into the arca sampled during the winter mark-

recapture program,

This statement is an important assumption {o the assertion that the age 1+ and age 2+ indices are
.- more reliable measures of recruitment than the BSS and JSB surveys and to the accuracy of any
- population estimate gencrated from the mark-recapture program. It is entirely reasonable that
fish that emigrate from the estuary early in the first summer of life do not return to the river to
. overwinter, but use on¢ of the many other suitable wintering areas in the New York Bight. Itis
. also reasonable to expect that the proportion of fish that leave and overwinter elsewhere varies
. among years. Both of these movement patterns would reduce the usefulness of the Age 1+ and
" age 2+ indices as measures of recruitment and would bias the population estimates.

| Please provide cbservations or data supportive of the assumption.

170. The concluding sentence to the last paragraph on page V-73 states “Since a year elapses
 between marking and recapture, tagged fish have ample opportunity to mix randomly with
:gmggcd fish from all nursery arcas used by the Hudson River stock, both within and outside of
e river.” .

The assﬁmption of random mixing aliuded to in this semencé is critical to the population
estimators used in the population estimates. Please provide supporting data or analysis.

171. Paragraph three on Pg V-79 states “Entrainment (Table V-18) had no detectable effect on
striped bass abundance. Entrainment did not prevent the appearance of strong year classes of
YOY striped bass, even when the abundance of eggs and larvae was low. It probably did not
affect recruitment because the natural processes controlling recruitment occurred afier the period
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when entrainment occurred and the level of entrainment was 100 low to affect the natural
processes dctermmlng recruitment”

The pmgraph is not supported by any data or analyses Please provade such data or analysis.
172. Please provide the full reference for the following text citations:

-Pg VI-17 - TI (1976a)
-Pg VI-18 - 1A (1978a)
- Pg VI-22 - Consolidated Edison: Power Authority of the State of NY (1978a), LMS
(1968, 1978¢)
-Pg VI-27 - NTAC (1972), EPA (1974, 1977)
-Pg VI-29 - NAS (1972)
-Pg V1-31 - EA (1978¢c)

173. Under Appendix VI-2-C - Mark/Recapture Methods on Pg 10 it states “Equal catchability
for tagged and untagged fish,”

The evaluation of this assumption focuses only on the issue of gear selectively. It essentially
ignores the possibility that marked and unmarked fish of the same age class may not be equally
vulnerable to recapture gear because fish sampled for marking in the first year may not have the
same migration pattern as those that did not overwinter in the sample area.

Please provide supportive data.

174. Under Appendix V1-2-C - Mark/Recapture Methods on page 11 it states “Ratio of tagged-
to untagged fish within the area sampled equal to the ratio for the population as 3 whole™

The evaluation of this important assumption consists of speculation that a full year between
marking and recapture encourages thorough mixing of the marked and unmarked fish. Itis
likely that fish that leave the Estuary early in life move far enough along the coast that they do
not mix with the fish that remain and are marked. Supportive data on ratios of marked to
unmarked fish for comparison to fish sampled in the Estuary could be obtained from various
studies that collect young striped bass in the New York Bight and should be provided.

175. Under Appendix VI-4-A - Striped bass population modeling, consists of a listing by
category of available data, followed by several paragraphs which provide sources and a critique
of some of the data sets listed. The text material cites Tables (1-8) as actual data inputs.

In gencral, evaluation of this section is difficult in that it is not clear how much of the data
provided in Tables (1-8) were actually used as model inputs. Examples of omissions and
confusion are provided in the following comments specific to each subsection in the Materials
and Methods section,

176. On page 4 some of the items listed as available data in categories a-h are not described in
the following sections so it is not clear what was actually available for use in the model. For
example, category (d) suggests that data are available on ocean and in-river catch and
exploitation rates and size limits. The following section on “ocean and in-river harvest and
g survival” (pg 5) docs not address in-river or marine recreational losses or in-river exploitation
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rates for any type of fishery. Which exploitation rates and losses were actually used in the
mode! as inputs cannot be ascertained. The following sections also do not mention estimates of
mortality from ocean catch and release mortality (category - ¢) or estimates of juvenile survival
(category - f). Again, it was not clear which data were available and which were actually used.
Even where a category of data is discussed in following sections. descriptions do not specify
which data were actually used in the modeling.

177. On page Pg 4-5, concerning age structure item 3 indicates that the age distribution is from
fish caught by DEC in the River. Table 4 referenced in item 3 indicates that the data were from
the DEC marking program. Neither reference specifies whether the data are from the haul seine
or electrofishing, or both. Striped bass are marked from both gears, but only data from the haul
seinc are used for age structure because the electrofishing collections seem to be biased toward
smaller and presumably younger fish. Neither reference indicates gender of the fish.

178. On page S, concerning maturity, facundity, length, and mass-at-age, the maturity at age
data (percent mature at age) cited in this section (HofT et al., 1998) are for fish collected in the
Estuary. Since most striped bass spawned in the Hudson Estuary appear to leave the Estuary

~ prior to maturity, one would suspect that there are immature fish at age that did not retumn to the
estuary during the spring spawning scason. These fish would not be available to the sample used
in the cited work. Maturity at age is percent of all fish both in and out of the river thatare
mature at a given age. ‘Thus, the cited infonmation would overestimate maturity at age for
younger age classes in the model. Accordmgly, pléase revise this discussion or explain why it

- should not be revised.

179. Tbe text on page S concerning ocean and in-river harvest and surviva cites Crecco (1993)
as a source of F estimates in Table 6 from 1954-1995 and also indicates that DEC has estimated

- survival from 1989-1994. Given current and historical assumptions of M (current, M=0.1S5, and
historical, M=0.2), the two time series produce different values of Z or F during the years of
overlap (1989-1994). The text does not indicate which data series was used. Table 6 glso does
not specify if the listed values for F are total F on the stock or the ocean component of F,

- This section also references commercial in-river (bycatch losses) and ocean barvest of striped
- bassin Table 7. The bycatch losses from 1980 through 1997 in Table 7 do not agree with and
are incrcasingly smaller than the estimates made by NYSDEC and reported to ASMFC. Perhaps
 the values in the table are for reported landings. If so, they would be an underestimate of actual
 bycatch since sale of striped bass taken from the Estuary has been banned since 1976 because of
PCB contamination. Table 7 only indicates DEC as the source. It does not provide a complete
reference so the data cannot verified.

This section makes no mention of losses to the recreational fishery. Recent ASMFC and DEC
estimates of directed and discard losses to the recreational fishery often greatly exceed estimates
of directed and discard losses to the commercial fisheries both in the mixed stock ocean and
Hudson River in-river fisheries. Although estimates of proportion of the mixed stock ocean
harvest that is of Hudson River origin is not know, estimates of losses to the in-river reauuonal
fishery have been made by DEC and are reported to ASMFC.

This section also indicates that ocean catches are for NJ, NY, RI, Ct, and MA. However, no
attempt was made to partition the harvest among spawning stocks. The relative coatribution of
Hudson River fish has varied through the time series depending on relative recruitment levels in
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contributing stocks. Van Winkle et al. (1988), Fabrizio (1987), and various ASMFC
publications provide analyses that should allow speculation on general changes in proportion of
Hudson River fish in the ocean commercial harvest.

The various estimates of the Hudson contribution to ocean landings should be used in the model
unless the model proves insensitive to level of ocean losses from the Hudson River stock. Note
that the first sentence at the top of page 14 indicates that harvest was partitioned for the years
1969 through 1975. Itdoes not indicate if harvest was pantitioned for the rest of the modeled
time series.

180. There is no indication in the discussion of CPUE data ih the second paragraph on page 6 or |
- inFigure 1. We cannot evaluate the usefulness of the time series of CPUE data without an
_explanation of effort data used. Please provide an explanation.

" 181. The first sentence of the second paragraph on page 8 states that “We have allowed for
additional fishing mortality in three blocks of years, 1932 t0 1953 ( ), from 1954 10 1935 ( ),
and from 1988 t0 1995 ( ).

Please indicate the meaning of this statement and provide some supportive rationale for the three
time stanzas. [t appears that this “additional” fishing monrtality is an estimated parameter that
accounts for any mortality not accounted for in reported harvest data. It is not clear if mortality
is held constant during each of the time periods or allowed to vary annually. The text suggests
that the “additional mortality” comes from ocean harvest prior to 1954 and then in-tiver
recreational and unreported ocean harvest for the 1954-1985 and the 1988-1995 time periods. It
is not clear if this is speculation or if sources of mortality are in some way confined to these
sources. It would be appropriate if a range of values for this category could be provided in the
tesults section. The smaller these values are relative to the levels of mortality from known
sources the more conﬁdence in the model outputs.

182 Thc sentence in the second paragraph on page 11 states * For the WLO and SBMR indices
-we assume they are proportional to YOY abundance.”

Please provide analyses that supports the contention that the SBMR indices are proportional to
YOY abundance, The SBMR index was obtained form mark recapture population estimates
over a 1.5 yrtime period. The estimate methodolgy includes many assumpuons which are
important o accurate estimates.

183. The second sentence on page 13 staies “This does assume that the other sources of fishing
montality were in-river, and therefore is not correct for the pcrxod prior to 1954 when we used
other fishing mortality to explicitly represent ocean fishing.”

1t is not clear from this statement how ocean fishing was then_troated aficy 1934. Itis also not
tlear if the modol addresses commereial ocrurdixdands, ord-rectcd and discarded recreational = .7

e T ma&.&ba clarify these points.

§34. Assumptions on});g;.iﬂl under long term abundance trends, about relative populanon size
in 1935, 1950, and 1980, set the assumed ratios between pairs of these values as truth, and then
uses these wulli¥ 16 confine model trajectory of population size. The text justification for
stlecting these relative values is that they were “based on the historical evidence discussed
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above”. Presumably, this reference means the citation to Goodyear (1988) in the last paragraph
of page 5. However, the materials in Goodyear (1988) provide only a very general summary of
ebundance change in the Atlantic coastal stock. Both Goodyear (1988) and the authors admit
that the ebundance levels discussed were probably most descriptive of the Chesapeake stocks of
striped bass and not that form the Hudson, On page five, the authors state “It is unclear how
relevant this description is to the Hudson River stock™. Even if the cited materials were for the
Hudson stock, they are too broad to be used a justification for the ratios selected. If these ratios
are indeed important to model operation, then we need a more thorough discussion of the
rationale for their selection.

Please provide this detailed rationale.

185. On Page 6-12 of Appendix VI- 3 - A, Ch. 6, there is en indication of exceedences of

~ thermal criteria for the discharges at Indien Point Units 2 & 3. Please evaluate whether the
preferred alternative, or any other elternatives, will eliminate these exceedences, and, if not,
what impacts can be predicted over the course of the permit. What impacts have occurred as a
result of these exceedences over the operating life of the plant to date?

186. The DEIS does not report on the discharge from the outfalls of radionuclides. Please
identify the scope of Nuclear Regulatory Commission jurisdiction and indicate the
corresponding scope, if any, of NRC regulatory preemption of State jurisdiction over the same
discharges from these outfalis.
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+12023320895 UCS DC 784 PB2r12 JUL 21 @@ 15:1

z NewYorkPower Memorandum
Avthorlty

November 27, 1896
WJIC-86.119

To: EMG -
From:  W.J.CahillJr. roe WIS

Subjects Entergy Due Diligence Findings

Even though our negations with Entergy did not produce an agreement, there I8
<till valuable information that is the product of their due diigence effort. Attached
is the summary of thelr findings and recommendations that Is intended for your
use. | expect that you will share this Information with your etaff and utilize the
recommendations to improve tha efficlency of your organization. if you have any
questions please contact Rich Leuman.

e e — | ST
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Summary of the Entergy Due Diligence Process

The Pméé;i The objective of the Entergy due diligencs process was threefold:

s Verily the condition, performance, and coat information undadying
the proposad management agreement,

« Identity and matarial factors that could impact elther the suctura of
content of the agreement, ‘ '

+ Identify costs associated with transifion to standards that can result in
the high pesformance levela that NYPA wants from its nuclear plants

The evaluation invoived a significant expenditure of time from both
Entergy snd NYPA stafl. The evaluation was focused into 20 functional
areas made up of approximately 40 Individuat elements, There were
ovar 60 team members from Entergy that spent three weeks on site,

Tha avaluation was modeled after and used predetermined critoria that
was basad on industry and INPO standards. Lessona laamed by
Entergy from the ANQ diagnostic evaluation and the pra-merger

svaluation of Guif States Utilities River Bend plant were also
incorporated Into the process. The Entergy team members were chosen

basad on thelr depth of applicable expertise and skills. The Individuals
salacted included officar, director and manager level individuals as well
25 specific subject matter exparts. The emphasis of tha fact-finding
process was on the parsonal interaction and obssrvations of tha teamn.

Assossment Part of the dua diligence process was a Nuclaar Safety Culture

assessment, This was parformed by independent consultants that have
peﬂomndw%shnﬂatevahpﬂommrhpaetmmm The
pmcmoom!mddeiuhtyoonﬁdenthlhtawmwmmYPA
employwes, Twenty percent of the interviews were with supervisory /
manager level empioyees and eighty percent ware with working level
smployees including bargaining units. The individuals ware asked to
rata certain characteristics of the nuciear safety culturs both now and
one 10 two yoars ago. A numerical scalo was used to compfie the
answers and comparisons wers made 10 industry data from the

82/98°'d piBE LB2 P16 R ONINWTY ~ Odf T8AT 265761334
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_mEEamQ of the Entergy Due Diligence Process

The sspects of the overall environment and nuciear eafety cutture that

were assessed included:

e« the understanding of NYPA's nuctear safety policies and
expectations : .

« perceptions of the effectiveness and visiility of Spesk Out

« perceptions of the environment for ralsing nuclear safety lssites and
concerns _

o performance of the slte in resolving nuclear gafety and quality lssues

« employee willingness to raise Issues with his or her supervision and
%?%5&833%»&&5%«506»%&6%

« management effectiveness and influence on the overall environment
fof raising and resolving nuciear safety lsgues

= employma joh satisfaction ard moral

s effectiveness of key buainess processos

« adequacy of employee - supervisory relations, including company »
unlon ralations. ,

— O.i..b__ _ ...
woa.aw , _anﬁm_.onaoﬁman%o:n_gnmﬁ_gﬁmﬁn. maogoauoamg
b that sn overall, strategic framework for business vsaa:m.!:gosocx m\
be the origin for budgeting and &l other planning is lacking. Additionally,
nuclear govemance end accountability is not clearty focused. Critical
functions report outside the CNO which can create conflicting priorities,
barriers to communication, differing goals and measures, and
inconsistent perceptions of service and performance levels.

Entergy recommended creating separete and distingt human fesource
policios for the nuclear department to recognize the unique qualifications -
of individuals in the industry and to facliitate attracting. retaining and
effectively uthizing the personnel. Ine similar veln, Entergy

recommended separating the nudlear procurement process from the rest

of NYPA's {0 better meet the needs of the nuclear organization.

m:giaoa&&aga%cauoougnﬂo&%nﬁ&oana
easy access between the CNO and the Licenaing and QA groups and
the other internal oversight committess. Noting that it ls essential forthe .
CNO to bear ultimate responsivility for these araas, having reporting
relationships outside the nuclear crgantzetion potentially diffuses

: responsiiiity, cormmunication and effectiveness,

m%ﬁgsi&?ggggnz&aagagag
Boargd of Trustees. This is sknitar to the way Entergy Is organizad end
gzsgﬂggaip

«2-
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Summary of the Entergy Due Dillgence Process

Results - JAF

In the areas of Regulafory [ssues and Key Constituencies, Entergy
found that our working relationship with the NRC at the plants is open
and constructive, but Entergy would ry and be mors proactive. Entergy
notad that the regulatory climate is changing creating uncartainties for all
nuclear operators, This uncertainty is fueled by the relatively new NRC.
Chair, new NRC Commissioners, management changes at NRC
headquarters, and new regional leadarship. The Increased scrutiny and
compliance - based focus by the NRC stemming from the Millstone
situation 19 evidence of this change.

1n areas outside of the NRC retationship, Entergy found that other than
Rockland County, focal govemments and offsite agenciea show strong
suppott for ihe two plants, Working relationships with the State agencies
are good and the cooperative agreaments with Con Edison and Niagara
Mohawk wars opportunities that could ba built upon.

Entergy concluded that “recant improvements at FitzPatrick ghould aliow
the plant to maintain average performance”. NYPA's investments in
major equipment upgrades {condenser retubing, LP turblne rotors,
feadwater heater replacement) were a positive sign and would support
continuad operation, Entergy felt thatthe material condition of major
equipment is good but there are a number of minor issues to be
tesolved. The plant facilities wera noted to ba *excalient® excopt for the
temporary bulidings.

Teamwork among the site organizations appeared to work well and the
decentralization of the englneering organization was effactive (although
the backlog diminished the posiiva effects) and implementation of the
training program appears to be effective.

lwmmmhmmmnmmmmm
1w tiwsnlond be the et gle planning area ea rniad shean, and finking of
the strategic planning process to the budget so that tha budget bocomes
an effective management tool. The O&M spending levels wers noted to
be consistent with budgets and should be adequata to achleve higher
parformance levels. Thore was concem that t0o much pressure for a 45
gﬁymrgemel outage would risk efiminating necessary work from the

o, )

-3-
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Summary of the Entergy Dﬂg Diligence Process

Entergy fell that the current organizational structure and accountabilitios
of the site dilute the site focus as exemplified by:

No efte Vica President
No reat focal point for site accountability ' .
Key funclions have off-site or out-of-nuciear reporting (
Key projects are managed by corporate, tather than plant, é
project managers :

= Corporate engineering control of programs compounde $ -J
problems with on-site engineering groups

The backlog of work In the maintenance end design engineering areas
are too high. Entergy got the impression that the JAF staff fakt that the
maintenance backiog was low but it i higher than that found at top

. quartile plants, plus there are some long-standing equipment
deficlencles. There was recognition that the high priority enginsering
items have been reduced but the total is still higher then desirable.

The review identifind that our work processes are net results oriented.
The examples cited were:

= the maintenance work processes are bureaueratic and
complicate accomplishing work;

» tha work controf procasses are cumbersome; and

» having design engineering maintain respansibility for
modifications without involvement of piant or system
enginearing dilutes the plant focus and ewnsrship,

Entergy felt that there is no coordinated sense of drive for continuovs
improvernent end that there s a willingness to kve with fong-standing
equipmem iassues, Examples ured to gupport this Included:

numerous off leaks;

cperatdr work arounds; _
bng-cmndk\ahgnpomrymodiﬁwﬁons: _
systems operating in manual versus automatic; and
operations not clearty “owriing” the piant and driving the

e a s e

odo
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Summary of the Entergy Due Diligence Process

Rezults - 1P3 Entergy recognized the significant investment that NYPA has made In

1P3. Capital inprovements noted as examples Included the steam
genarator replacement, maln condenser retubing, low pressure turbine
replacement fesdwater heater replacement, new condensate
deminaralizers and improvements to the intake structura. Tho health
phyasics program was racognizad as good, along with the action fracking
program. It was felt that the operating experienca program was well
axecuted. ‘ -

It was recognized that relationships with the NRC and outsida agencies
and governments, excapt Rockiand County, were good.

Entergy felt that the change and improvament needed at 1P3 was stil ____I'f--
very significant. The efforts have been $o focusion restart that thera Is
nolongtemplmforfomonopemtiom. )

Entergy’s perspective on backiogs s that they must be reduced el
significantly end immedlately. They noted that the volume of DER's is
averwhelming and simply responding to this level of DER's makes it

difficult to make headway with strategic planning and work control.

it was falt that the plant technology I8 inadequate to support high
noa levels as svidenced by a plant process computer that does
not meet industry standards and a document control system that refies
o manual racords retieval which is two generations behind the curent .~

techinology.
With respect to Engineering. Entergy observed that the Engineering
groups are:

consumed by day-to-day fira-fighting; e

WMMWmmammaaMm; S

the decentralization offort has riot been efficiant;

havhgmtengWrepoﬂbdmnengmﬁngdm

not raflect a high performance organizations! design; and

. mmmmmdmmmmmzm

problems with on-sits engineering groupe. a
[~]

Regarding the upcoming refuel outage Enlergy fejt that it cannot be
aommpﬂahedh&ephmedsdtedmandbumma!wawemuﬁnzm
al the tima of their assessment. Thera is Insufficiont time available to
perhrmadequahwmplanningandinﬂmiresﬁmatbn. along and
costly outage would be expected. Entergy noted a dependencs on
outside contractors 10 manage and run refusiing outagas which
minkmizes ownership and parficipation by the plant stafl.

S2/81°d  PiBE LBZ P16 RO ENINYd ~ Odf £0:4T  LEBT-ET-EH
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Summary of the Entergy Due Dlligence Process

———a

There was & recommendation for timely development and

_ implementation of the improved tachnical specification program and that
we should continue to upgrade the ficense and design basis doomnents
to support plant operations.

Entergy cbserved that our procadures and processes are excessively :Fa
cumbzarsome and not resulls oriented.  They recommend & sitewide,
systematic approach for process improvement be undertaken to help

improve overall plant effectiveness end efficiency. Evidence of the need

for dramatic change s the observations that wark control is not focused

on supporting Operations and Maintenance naeds, improvement in

budgeting end cost control measures are needed along with improving

the cost control culture, long range, stralegic business planning and

budgeting toole are npeded.

Maintenance work proceeses were nated fo be bureaucratic and Tt
complicate getting work accomplished, Improvement in maintenance Is >
needed In the following araas: work planning; preventative malintenance; )
procedures; utilization of minor maintenance; and productivity. -

lmprnvemems gre nesded In tha siis facilities, The current environment
is inadequate to provide @ professional work enviconment. The areas

 nesding knmediate attention are admlnisbaﬂve maintanance, and
warehousing.

The teamwork at the plant was noted to be waak. Supporting this
contiusion is that Operations does not *own” the plant and drive the
processes; priofitization of work is fragmanted with various departments 7(
making determination without regard to integration into &n oversll slte

plan; coordination and communicstion ane poor résulting in low

productivity; many people have developed a bunksr mentality rather than
trying to help each other and the plant.

There are similar organizationa! isaues at IP3 a8 JAF, it was noted that
JAF has achieved some organizationa! etrongths that IP3 has yetto
aichlove, Among tha lssues Include:
No site Vice Proskient
No real focal point for site accountablity
nt, *-?-\

- Key functions have oft-ghe or out-of-nuclear reporting
Key projects are managed by corporate, rather than pla
project managers
Corporate rather than plant, managameant if key projects Is not <~
in tha Interest of achlaving high plant performancs levels. .

. «Be
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Summary of the Entergy Due Dillgence Process

Thera arg potential environmental issues that can rastrict plant

operablity These issues include the Hudson River Settiement
agreement for a reduction in fish mortality; sludge disposal, and
underground storage tanks.

Cultural Aasesament]
Results - JAF

There Is the perception of a good safaty culture at JAF. The -
environiment is percetved as being conducive for identifying nuclear
safety and quality issues and indlviduals ara comfortable raising lssues
to supervisora or through the non-conformance process and, to a lesser
axtent through the QA organization.

Personnel believe that they are encouraged to raise issues and more
pmbhmsarobehgidenﬁﬁednowﬂ\anmwwemlnﬂnpastandme
trand is improving.

The singla greatest problem the assessment identified at JAF was
management's inability to deal with human performance and
accountability lssues, State laws or union requirements were seen by
many as restrictions on tha abliity to discipiine or even conatructively
criticize employees, Most of those interviewed felt that poor performers
were generally toleratad and worked around. Thera ia the perception
that plant problems, regardiess of the facts, {or the most part were seen
as equipment, process or procedure related rather than personned
related. :

Managemert, particuiarly first fine supervisors, feel that they have only
Bmited abiity to discipline union employess which adda to the perception
of tha difficulty in dealing with perconnel performance and accountability.

also feel that they have besn tokd to hold union employees .
accountable but in practica they feel that there are to0 many restrictions
to be effective. .

The assessment results identifiad that the general opinion is that work

p!annlnswdedseduﬁngarebnpmtngandmomfudoutageinwel
, panned and based on a realistic schedula.

mwmﬁvoacﬁonmswasmnmbehgweuwppmhdbyau
tevels of the sits however, many feel that the non-confafmances process
isbeeomhgovedoadadvmlchmu\opotanﬂaltodlmmnﬂonaway
fonnmorempmamm Manyeomplahaddhoadrrwsb‘aﬁve

-7-
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Summary of the Entergy Due Diligence Process

burden of the eystem, especially on minar lssues end feit that & batter
approach to screening and prioritization Is necessary.

Employee confidentin the JAF Speakout program was rated overall &<
slightly less than adequate. Management support for the program was
seen by many as decreasing In the past year. Most view Epeakout 88
not a viable alternative for raising nuclear safety and quality concems.
To tha extent that It is used, R Is used primarlly for personnel related
issues. ‘

There Is the general pesception thet JAF Is in maaonablggood ghape

(costs, operations and regulatory) and that is has successfuly recovered

from W's ime on the NRC's “Waich Ust™. There (3 a concern, howaver, -

that the site does not know whot Is needs to do now to continue to

improve and possibly avoid a relapss. Suggested actions to overcome

perceived barriers include: ,

e 2 better mode! of accountability for performance

o @ better working relationship with union management to
ensure that common goals ere echieved

e amore efficient comeciive action process

o @ bettor focus on the achievament of elte goals

Cultural Assessment
Results -1P3

‘The nuclear safety culture at IP3 is perceived as being generatly good
and seen as improving. It is generally believed thet IP3 is headed in the
right direction In improving huclear eafely eutture but there is general
concem that ress

Management Is eeen as promoting 8 quectioning atfitude and an open

_ eafetyenvkomntarﬂﬁwmbapmpﬂonﬁmmemum
aggressive In addressing potential safety issues. Most indicated that
they would be willing to ralse nuclear safety lssues to thelr supervisors
&nd up the management chain without any fear of retribution.

While there Is @ perception that the safety culiure has improved
significantly, perceptions are etill low compated to many cther industry
sitas, Keypmgmmmﬂcelamnbdadmngsafatycu&urearesﬁnh
the formative stage. Areas Kentified include the corrective action
program, safely evaluations, self assessments, reguatory petformance
mmspmm.opaaﬂmmﬂemmbeammbesnmm
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Summary of the Entergy Due Diligence Procgs_i

seen as baing in need of inprovemant. The work planning process is
viewed by many as a significant weakness.

Management Is é_een as promoting 8 strong safety culture and proper
behaviors but not doing enough to address bariers in the way such as
accountabillty and weak programs and processes.

Employee confidence in Spaakout has improved at IP3 and the present
rate is consistent with the industry average for similar types of programs.
Tha program is seen as lacking strong management support: ® just
_ancther required program driven by NRC requirementa®, Managsment i
not sean as having portrayed Speakout as an integral component of the
nuclear safety culture or as having used R strategically,

The factor that is having the greatest impact on attempts to Improva tha
1P3 nuclear safety culture, as (dentified by this assessment, Is the size of
iha backlog. Thera Is a perception that the backlog has so overwhelmed
engineering and malntenance that the site’s abilty to ba proactive in
improving areas such as corrective action, safety assessments,
regulatory performance and incorporation of industry best practices Is
being atifled. Many beligve that it is difficuit for tho station to be
proactiva in impraving because of the burden in keeping up with tha
normal workload, not to mention raducing the backlog. Morals appears
o ba lowest in the angineering group whare the backiog is a significant
issus,

Communication and teamwork are generafly seen as improving however,
many stil percaive mixed messages and not enough emphasis on how
goals should bo met. Many cits an abaence of a long term vision,
confinued crisis managemsnt and fong hours 333 barrier to contining
perfarmance improvement,

Perception i that thers is a lack of clear managament direction In terms

of vicion, goals and objectives, Numerous changes in management in

recent years Is seen as a contibufing factor and many feel that while 4
thera hava been many changes at the senlor management leved, thers

have been too few changes at the middia level managers and

supeiviaors. Many percelve current managesment aa still being in a
reactionary, mismanagemetumode

Mmymbwe'havefenb!amdandunabbtocomlwmkforwm
they ara being hald responeible. There is a bellef that while
accountabiRty has improvad, ? has bsen directad at the organtzational
lovel and not on Individuals, Thero is a need seen to address the
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Summary of the Entergy Due Dlligence Process

individual performance problems that are ghifting the work burden to the S(f"
better employees. )

Many perceive the NRG as implicitly dictating priorities, driving the
station’s focus toward emergent. highly visible issues and away from
those area that will ensure longer term and lasting success.

The corrective action program I8 still not widely appreciated as @
cornerstone for a successfut nuclear safely culture. It is etill seen by
many a8 a process driven by NRC commiltments rather than a procass to
soive problems.

Many fes! that thelr working conditions are Inadequate and
unprofessional which reduces productivity and morale. -

. ave emaman on, RE BN = O Sy LE61-61-H34



Exhibit 6

“Indian Point 3 pipe break leaks tbxins into river"”
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Exhibit 7

| “Mi'ldly radi:oavctive gas release found”



Jul. 27 2080 11:83AM P6

! 914 682 9493

FAX NO.

FROM : WESPAC

 Mildly radioactive gas release found

By David Taibot

- and ulillty officials say. Federal into the alr rom wasto-liquid drain valve an a tank. No
Fiati Welter law allows low-leval discharges tanks adjacent (o an En&wg was injured, and equipment “MM
For more than a decade, the under tight contrals, ) parking lot, oot damaged. .

; Ralph' Beedle, Power Authori- Al three matters are under
allowed slightly radicactive gases utility to calculate the levels of ty v va..»zdgn for buclear gan- - NRC review for %%BEF enforce-

: e atiod, sald :Eacg.nn:en ment ﬂan..“.ws-.ow.ﬁ »mmwmr.w_.ogy Mam
on the releases, Gannett Subur- dected from waste plumbing and o_uuw by utility workers Oct. 1.

- “What i “These ki

e T, bl o oo ot Uit Miaresoly il et 507 e our command | These i of gy e to
the H»EEE. Polot 3 nuclear power - .EMMM 13 ars, .”wn c—.:-.pw BUb- 'l can be." he said. " they can't wwho:rd:& during &
g_qu%?.gggnﬂgggge% mry o W have con-

The waste lquid Is produced fige it will be -
radioactive waste water lnto the Vice Was in place, NRC Senior when the utility flushes the reac- wﬁunn_...&uﬁu.. Sosieclied dur
Hudson River, Regident Inspector Glean Tracy 8}555 g:un Rystem.

The radiation levels involved 3aid. _

In another Incldent, workers remark and said
are t00 low 10 ralse any health or __ “They released more than they fhany such pro-

e on Sept. 18 spilled 1,000 gallons cedures were bej
environmental concerns, U,S, thought they released,” he said. of boric acid inside the plant The plaut bas gum a..mu»nsuﬂﬂnu
Nuclear Regulatory Commlasion . The radicactive gases cscaped because they forgot to close a February,

om - amr me - ne. T omes b, w eaned . 1LY B TPEN
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reflect any laxity regulatory
: oversight. Me said the NRC had |
" always made suyre many impor-
“tant systems were intact and
; funetioning.

" Norlsk

* With all systems working per- |

fectly, the chance of a reactor i
. accldent ot Indian Poimt 3 Js :
} about ¢t In 3500, if the reactor '

operates for 30 r{ears. A study of
the increased risk at the plant,
taking into accoumt the recent
{indings, has not been done,

In March, Ganneit revealed
that a $1.1 miltion reactor shut-
down eomputer called AMSAC
i T B e
i L ater emerged tha e
system had been erippled by a
* software gliteh since it was in-

stalled in 1989

AMSAC Is designed to kick in
after other automatic shutdown
systems fajl — 5 1-in-a-mitlion

in any ene year. It hap-

in 1083 at the Salem 1

" nuclear plant jp Hancocks

ridge, N.J. Workers there shut
down the plant manually,

4 T{agy. the NRd? senior r%s!i-

ent inspector, Scovered the .
- AMSAC problems and many oth. |

er frults,

Selin sald Indian Point 3's
. problems were similar to those at
. the handfyl of other troubled
nuclear plants on the NRC's
“watch list* including the Power
. Authority’s James A. Fitzpatrick
" plant near Oswego, :
But he said that, given a 14-
month Fitepatrick thutdown for

b

“Why the (irtility) management
ever let it get to this tituation Is
not something | can amswer In
retrospect,” Selin sald. *If the
concern fs for ¢ fiture, 1

"-wonldn't share that, 1r the con- .
cern is how did we ever get In
. this problem, I would Share thet

ISIM ¢ WO

ing 6606 289 P16 : ‘ON Xud

Sd. WUS:TT OOBE L2
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Treasures In The Landfill

Three NY Nuclear Plants Send Contaminated Sludge to Local Landfill

Andy Molioy

'@ INCE EARLY 1988 the three nuclear -,
power plants that sit on the shores of
Lake Ontario in Oswego, NY have been -

treatirig on site their sewage wasté produced at -

the plants in “non-nuclear areas.” They then
" ship the waste to the Minetto Wastewater
Treatment plant. This treatment process uses
"~ all'sorts of little one-celled animals to convert

-human waste into something less waste-like ,

" and more like fertilizer. Bacteria eat the or-
ganic material that is sent in, and the one-
" celled critters eat the bacteria (sort of like a

- Bristol Hill county landfilL. -

wasie material from entering their solid waste
* ‘ianagement system. That means it cannot go

‘ through treatment plants or end up in county
landfills. They prohibit regulated isotopes and
" “also radioactive material that is “below regu-
tory concern” (BRC). BRC is a category of

ronmental Protection Agency and Nuclear

éar mdusuy 's, was that not all levels of
joactivity aré bad and the nuclear plants
kshot dbealldw'ciitbdtxinp'the'really low level

tulf (as they put if) inl normal landfills and
: g'Tx‘ave it be treated like any other garbage, They
'ar ‘that this waste contains amotirits below

i¥ed with ore harmful levels.”
Concemed Tesidents in Oswego Counly

 lzing of even minute amounts‘of radioactive
aste! Oswego residents went to their county
ovi_"_:mmml with concerns about BRC waste;
; this spurred the county to ban the material.

Much of the concemn was that communities
- Wouldn't be able to monitor this BRC waste to
tcll if it really was of inconsequential levels.
" Others argue that not enough is known about

. mini food web). When the original waste has -
- been through this and a few other steps, itis
sent as concentrated sludge on its way to the .~""W

* Oswego County has had a law on the
bpoks since 1990 that prohibits radioactive -

adioactive waste that agencies like the Envi-

egnlatory Commission came up with to de- -
1€ radioactive Material that they feel is safe
enough to go mto the regular waste stream.
Theso agencies’, _Tetsoning, along with the

ackground radiation levels and shouldn't be

| " "ihie Health of people Working at the sewage
treatment plant and at the landfill, and whether

across the country didn't buy this normal- °

_ these materials to set such levelsas “harmful
and “safe.” Still others were conccmed aboul. ’

the strategy the nuclear industry was iising to
bolster their case that nuclear power is an
acceptable form of energy supply. The nuclear
power mduslry has been trying to allay the

. public’s fehrs on many levels, from simplistic _

~

adsin nanona"l newsmagazmes touung nuclcar
power as the answer't0 global warmmg,
renaming low level radioactive waste to in-
nocuous sounding “below regulatory concern.”
The incredible problem of having no socially
or environmentaily acceptable way of dispos-
ing of nuclear plant-generated radloacuve

" waste is a thorn in the nuclear industry’s side.

The myth of cheap and free nuclear power has
already béen dxspelled. ‘BRC categonu may
be a first step. ords'cgnvmcmg

Oswego local goveu"'xmcni’ arméd with infor-
mation that showed that the nuclear plams had
in fact shipped $ some mmutely contaminated
sludge to the coumy waste treatment plam and
that it was being buried in the county landfill,
red flags went up. This happened back in
November of 1993

Oswego a

“entire year and - recexve ]ess than 10% of the

allowable dose of 100 xmlhrems. accordmg to
the DEC. -

Oswego County put out 2 posmon paper
(dated l2ll/93) soon '’ after; that stated they
were confident that the sludge disposed in the
landfillposedno threattohmnanhealth.woxkcr
safety or the environment. They based this on
the miriuté quantities, that only one load of
sewage was contanunated. and that DEC said
no addmona.l action had to be undertaken at
this time. Nonetheless, Oswego County stated
they would: - _

(1) testnew sludgefrom the nuclear plants as
itbecame availablé (wnh thehelp of thc DEC),
2) if feasxble. set up radlauon momtonng
devxcca al the landfill (DEC would hclp the

cific rcgula!cry hmn_sbased on therev:sedNY

regsofl993" '

Oswego County’s denial of knowledge

“and thei stated concern for health and safety

may. have other reasons bchmd it There are *
those who believe the’ coumy did know this

“was going on.-And if they knew, were they

then negligent in adhering to their own law? .
ClmsRosethmksthrsmaybeclosenotbe

. lruth. “The county is not concerned [with the

shipments] other

County publicly The Incredible problem of having .

denied - “they

"+ than they got’ caught
~-and want -to°cover

knew this was no...acceptable way of disposing _ﬂms,,,m_» Sty

. of nuicledr plant genérated -

Records obtained

m m?cg:e “tadloactive waste Is a thom In lhe m“;?:‘?gg:
(- elo o 9", .
New York De- nuclear Industry s side. 'y 7 "Works show ihat the
partment of Bii< - = — - shipping of contami-

. 'vironmental Conservauon (DEC) askmg why

they. weren't lold that ‘contaminated sludge
was coming out of the nuclear plants. Oswego
County said they Were mostly concerned about

the landfill would be contaminated. The DEC
wrote back assuring them that it was an over-
sxght that the county hadn’t been told. Accord-

ing to Niagara Mohawk, which runs two of the
three nuclear plants, just one out of 121 loads
of sewage waste was contaminated. They also

said that the level of radioactivity was 450

times below the state regulatory limits, Why,

you could evensiton a pile of the sludge foran

' natedwastewasmurecemtlnng Al thres
pIants were: shipping ctmtaminated semge

waste since 1989. NiMo may be correci {inde-

pendent verification potwithstandirig) i say-
ing only one load was contamiriated, Buf this
was only for 1 993. Niagara Mohawk shipped
12 contaminated joads (by their admission)
out of 738 delivered to Minetto sincé 1989
(seeTable 1). TheNYPowetAutlwnty slupped
165 contaminated loads out of 180. Over 90%
of the Fitzpatrick loads were radioactive to
somédegres (Table 1). This sh:ppxngofknown

. .contaminated -sludge started in 1989, even

though in 1990, both agencies indicated that
no radiodctive material of any sort was going
into the waste stream.
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The year 1990 was when the Nuclear
Regulatory Commissionenacted the BRCplan
to permit very low-level radioactive waste to
enter the normal garbage stream. The three

" plants were supposedly not interested or con-
sidering the policy. According to a Herald
Journal article (4/20/90) NiMo “doesn’t plan.
to seck NRC approval to dispose of waste
from its Ninc Mile 1 and 2 plants near Os-

_wego, mostly b because of public perceptions.”

_The article also states that the spokesperson

. for the Fitzpatrick Nuclear Power plant nnby

the NY Power Authority indicated, “the utility

is not planning such disposal and is not ac- . i
. tively supporting the policy.”

“These statements don’t tell what ‘was
really happening. Contaminated waste was
almady being allowed into the waste stream; it -

_is only now that the public is finding out what
. has been going on all along.

) Some of the concern comes from the
. types of radionucleides being generated at the

Table 1: Radlonucleldes Detected ln Loads of
' Sewage Sludge Dehvered to Minetto

plants and put into the waste stream. Much of
this material is Cobalt-60, and officials time
and again state how the amount of Cobalt-60
is much less than even background or nat-
urally occurring radiation levels. - ..

But Cobalt-60 is not the same as these

background types of radiation. ‘A report put
out by the Department of Radiology, School

«of Medicine at the University of Piusburgh

states that Cobalt-60 can: be a health hazard at

.. levels far lower than are presently set in fegu-
lations, Thc repart stated that studies of very .

low leve!s of these radioactive materials “have
mdlcated ‘that the cl'u'omc, long-lasting expo-

sures l.hey produce nppeartobethousmds of
“nmcsnmserousperumt-dosemanmeshon :

exposures to X-rays or gamma rays from
Tuclear explosions on the basis of which the
present standards were set.”

The report states that the latest studies
indicate “that inhaled or ingested radioactive
matenalsreleasedbybomb—twtsandbynuclear
. reactors at very low
dos%of only a few
" miliirads peryear, well
.below the levels of

T To'{ax L

shipment delivered tested positive for contaminants.

Facllity . | Year |7 Total S War :
o A ‘Shipments | ° Detections moresenouslythamhe
New York Power * .| maturally occurring ra-
Authority 1989 25 25 dium, cosmicradiation
(Fitzpatrick) PR PRt or medical X-rays.”
: ' Could not repeated
1890 41 4 dumping of minute
4091 ‘31 " 28 smounts over many
years add up to unsafe
1992 | @ &7 &0 levels? Even though
1993 |- 26 23 the " possibility of in-
| gesting these materi-
RN FOREICIS RS DU S 5 J b als may be hard to
Niagara Mohawk N | imagine, inhaling
Power Corp. 1989 | . 72 5 could be a possibility
(Nine Mile 1, li) for workers or those
around the sludge dry-
1890 113 1 ing or landsilling pro-

1891 126 . 0. cess.

It was & televi-
1992 | - --154 5 sion reporter that had
1993 273 1. - | to break this news to
Data supplid by Osviego Department ol Publi Works. NYPA fgures ndode ey D
detections for - Manganese-54, Cobalt-60, Zinc-65, Cesium-137. Niagara fssue ts who'e
Mohawk included detections only for Cobalt-60. A detection means that the ~ €XPosure has brought

. plantadministration.

" glso waiting unul someume latcr

up is whether Os-
wego County’s own
law against disposal
of BRC radioactive
material orregulated’
isotopes weas vio-
Iated by the nuclear

Whether or not this -
material is of the - v

BRC category or is cons:da-ed a regulated -
isotope has not been settled. Oswego. County
is waiting unultheDElecsonuandf' "

on levels of radioactivity. One quesuon xthe -
Oswego Department of Public Works nnghl
face is, “Could the Bristol Hill landfill beeome
classified as a low level radicactive waste site -
because of what has happened?” - ;.

- Interestingly, the nuclear plants most re-
cent applicationtoship m—phmscwagesludge
for 1994 (filed on November 30, 1993) was

. rejected due to “incomplete application.” A
; fourpagemcmorandumfromDEC tothethree

plants listed items that needed to be answcred

 before an application would be granted.. -

The Town of Volney is not sitting u'ound .

’ J_ lo ﬁnd out. Thcyrecmtly passed & local law:

banriing “any radicactive waste” from the
Bristol Hill Landfill. They feel that until more
information comes out on just what level of

- radioactivity- is safe or allowed they need a

stronger local law than Oswego County's “no
BRC or regulated isotope waste.” This cer-
tainly doesn’t make nuclear plants pleased, as
the next shipment of sludge is scheduled for
this July. It will be more expensive to ship the
waste somewhere else for treatment and dis-
posal. S. David Freedman, the new president
and CEO of the New York Power’ Amhomy.
has given the Fitzpatrick Plant two years to
make money or he claims it will be shut down.
They will have that much harder a task if they
can’t unload their sludge locally. Town of
Volney supervisor Howard Rose says of the
closing of the landfill to contaminated sludge.
“We want to play it safe.” It seems 8 prudent
choxce . AT
Andyisa fonnersraﬂpersm for thé . '0.
Peace Councl. He Is attending SUNY ESF©
where he Is working on a project with the

endangered Chittenango ovate amber -
snall.
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Exhibit 9

. Miscellanédus Documérﬁs Related to Entergy

~ Corporations Public Utility Subsidiaries |
1) Statement of Gary L. Groesch, August 12, 1999
2) Alliance for Affordable Energy, Report to the
Council of the City of New Orleans |

~ 3)Public Utility Commission of Texas Final Order

4)New Orleans City Council PressRelease



STATEMENT OF GARY L. GROESCH -
CITY COUNCIL UTILITY COMMITTEE T
* AUGUST 12, 1999 -

Entergy corporation began in 1992 when it became clear that Middie South Utilities,
Entergy's predecessor had a name and reputation damaged beyond repair due to the
massive economic failure of Middle South’s nuclear power program. However, as we
now know, Entergy’s name change did not change their old stripes, so to speak.
Entergy’s first CEO Ed Lupberger, quite an unpleasant fellow by all accounts, failed to
keep the lights on reliabily because he and his high-flying pals were too busy creating
failed multi-billion business ventures around the planet. Enter Mr. Wayne Leonard, a
nice fellow by all accounts, who puts out his first annual report with bold orange and
black letters that state “we've made a big change,” and “dedicated to keeping the lights
on.” When | first read them, | remember being a bit puzzled. The Alliance for Affordable
Energy has long labored under the belief that “keeping the lights on” is a constant, a
fundamental raison d’etre of the electric utility busmess not the subject of a “big change”
during tlmes of management fiux.

The Alliance nevertheless welcorned the statements of Entergy's new management team
-- headed by J. Wayne Leonard - that promised to eliminate the excesses of its former
chief, Mr. Ed Lupberger, and rededicate the company'’s efforts toward services important
to customers such as good electrical reliability. However, fifteen months afier Mr.
Leonard’s elevation, we are sorry to report little real change. Worse, this latest series of
events smacks of the worst of the Lupberger era: maintenance failures, poor planning,
and unreliable public statements.

Mr. Leonard had better use these rolling blackouts as a wake-up call.- Anytime you have
nine power plants fail in whole or in part in & 24 hour period. Thats not bad luck. That's
not even bad maintenance. That's a.maintenance meltdown. If's like the school system
in Orleans Parish finding out that 70%.of the children failed a standardized math test. It's
a catastrophe. If | were Wayne Leonard, | would fire the whole lot of them and hire some
real talent. Is anyone going to trust a company that cannot keep fossil plants running
z?uccessfully to maintain a bunch of geriatric nuclear plants like Pilgrim? By the way the

o< failure of the nine nuclear plants was sandwiched in between unexpected shutdowns of

the River Bend nuclear plant and Waterford 3 nuclear “plant.

- And your publicrelations people have been even worse. From the very beginning, they
have been telling half truths, quarter truths, and outright lies, and even as Iate as
yesterday they are still playing the old “you can't have the document game.” They
refused to release this report to the newspaper, the television people, and to the Alliance
for Affordable Energy. Does that sound like a professional public relations plan. This
tells me that Entergy is simply afraid of real scrutiny. A Big Change | Don't Think So.

I'd fire the whole lot of them and hire some professionals.

The full story of the Friday, July 23 ro!hng blackouts has had to Ieak out over time.
Entergy’s initial press release on July 23 blamed the rolling blackouts on the heat wave
and “high electrical demand levels across the eastern United States.” The truth is that 1)



- this recent weather, while very hot, was no record-setter, 2) no other electric utility in
Louisiana or elsewhere in the U.S. was experiencing trouble except Entergy, 3) Entergy
owns a subsidiary cailled Entergy Power which was selling 800 megawatts outside the
Entergy system during the rolling blackouts and 4) at least nine power plants which are
owned and maintained by Entergy had failed completely or were producing power at a
fraction of their potential.

Conceming the.last point, these failed power plants constituted 12% of Entergy’s entire
electrical capability, a maintenance "“meltdown” by any standard. During the mass
evacuation in front of Hurricane Georges, there were far fewer automobile breakdowns
on |-10 on a percentage basis than Entergy experienced with its power plants on July 23.
This can mean only one thing: the average New Orleanian maintains his or her
automobile better than Entergy mamtams its power plants!

It gets worse. In a kind of deja vu, on Saturday, July 31, an underground electrical fire.
on Canal Street knocked out power for four hours to downtown businesses and some
parts of the French Quarter. This is reminiscent of the explosions, flying manhole covers
and shooting flames that bedeviled the French Quarter several times last summer,
knocking out power on at least two occasions for ten hours.or more.. -

Consider three reasons why these blackouts are happening and will Inkely continue.

First, the City Council of New Orleans and the Louisiana Public Service Commission are
too easily assuaged by promises of change by Entergy. Typically, there is a

spike of interest by Louisiana-regulators in electric reliability issues after high-profile
electrical outages but little substantial follow-up. Entergy knows that Louisiana elected
officials seem unwilling to fine the company for poor reliability. By contrast, in 1997 the
Texas Public Utilities Commission fined Entergy nearly $9 million for poor electric
reliability stemming back nearly a decade. The Alliance believes that is why 58% of the
customers affected by the July 23 rolling blackouts live in Louisiana aithough Louisiana
constitutes only 41% of the company. Not surprisingly, Entergy chose far fewer Texas
customers to suffer rolling blackouts on a per capita basis than Louisiana customers.
New Orleans is evidently the softest touch of all since twice as many customers in New
Orleans were affected by the rolling blackouts on a per capita basis than any other part :
of the Entergy system. Is it any wonder that New Orleans has the worst electric reliability
on the Entergy system and arguably in the United States? :

Second, in 1996 Entergy was allowed to dlsmant!e its legally mandated energy efficiency
programs in New Orleans and to stall the implementation of energy efficiency programs
in Louisiana and elsewhere. This ensured that growing peak electrical demand would
outstrip Entergy’s available supply much sooner than expected. Without significant
investments in helping consumers become more energy efficient, operational tightness in
the summer will continue indefinitely causing future blackouts, especially when “glitches”
happen such as power plants failures. By contrast, the City of Austin, one of New
Orleans' chief regional competitors, has been practicing energy efficiency investments for
years. lts federally recognized, award-winning strategy has made thousands of Austin

" homes and businesses more energy efficient. Summing all of its energy savings, Austin



‘now has what it terms a "Conservation Power Plant™ which saves what would otherwise
require the output of a 380-megawatt power plant, about one-fourth of the community's
total electrical load. Of course, Austin easily sailed through July 23, Entergy'’s crisis day
of rolling blackouts, with a very comfortable 20% margin of safety over its electrical
demand.

Third, after Hurricane Georges and the French Quarter outages, Entergy ﬂled fora
change in the rules and policies related to its electrical service in New Orleans. Among
many questionable requests, Entergy is attempting to fashion & litigation shield from civil
damages caused by electrical outages which are the result of its negligence, even its
gross negligence. |f granted, Entergy would have little incentive to maintain its electrical -
system because it would enjoy virtually complete immunity. Entergy has even requested.
the right to refuse to comply with governmental orders issued under the police powers of
the Mayor in the event of a declared emergency such as a hurricane. If granted, Entergy
could refuse a direct order by civil authorities to reenter the City of New Orleans after
hurricane devastation.
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Ho\norable Cliver Thomas
- Councilmember, District B

Honorable James Singleton
Council member at Large

Honorable Eddie Sapir |
Councilmember at Large

Honorable Troy Carter
- Councilmember, District C

Honorable Suzanne Haik Terrell Honorable Roy Glapion
Councilmember, District A Councilmember, District D

Honorable Ellen Hazeur-Distance
Councilmember, District E

VIA FACSIMILE

' Re: Rolling blackouts of July 23

Dear Counciimembers:

| am providing the Council with the following information in
response to a request by Councilmember Glapion. It clearly shows
the disproportionate and unfair burden placed upon Orleans -Parish
ratepayers (both east and west banks) by Entergy’s rolling
blackouts of July 23, 1999. | am also including a chart (attachment
1) which displays the following information.

There were 555,680 Entergy customers interrupted during by the
rolling blackouts of July 23 throughout the entire 4-state/5-
jurisdiction system (attachment 2 is a chart associated with a July

-29, 1999 front page article in the Times-Picayune). The above-
. mentioned affected customers are a subset of Entergy’s total

number of customers which is 2,495,000 customers (see Entergy’s .
website: www.entergy.com/companyinfof/index.htm). In other
words, 22% of Entergy’s customers were blacked out for some
period of time during the July 23 crisis.

One of the goals of Entergy’s Curtailment Policy and Procedure
(Entergy Response to Council Question 1-11) is to “Distribute the
demand curtailment as equitably as possible.” As you will see, this
goal was not achieved during the July 23 rolling blackout.

Entergy New Orleans Inc. has 189,000 electric customers on the
east bank of Orleans Parish. 84,994 of those customers were
interrupted by the July 23 rolling blackout. This means 45% of
ENO's ratepayers were blacked out.



page 2

On the west bank of Orleans Parish, Entergy-Louisiana Inc./Algiers (ELI/Algiers) serves
approximately 19,000 electric customers. 7,094 of those customers were interrupted
during the July 23 rolling blackouts (Entergy response to Council Question 1-10). This
means 37% of ELI/Algiers customers were blacked out.

In toto for Orleans Parish, there are 208,000 Entergy customers; and 92,088 customers

were interrupted during the rolling blackouts of July 23. That means 44% of Orleans

Parish ratepayers were blacked out during this crisis, twice the Entergy system
_average.

In contrast, Entergy Arkansas Inc. has 629 ,000 customers. 80,364 of those customers
were interrupted during the July 23 rolling blackouts. Only 13% of Entergy’s Arkansas
customers were blacked out, nine percentage points below the system average.

Entergy Mississippi Inc. has 388,000 customers. 53,280 of those customers were -
affected by the July 23 rolling blackouts. Only 14% of Entergy’s Mississippi customers
were blacked out, eight percentage points below the system average.

Entergy Louisiana Inc. has 928,000 Louisiana customers outside of Orleans Parish.
This includes the former Gulf States Utilities customers (Louisiana only) but not the
ELV/Algiers customers which are regulated by the New Orleans City Council. Of the

_ group of Entergy Louisiana customers outside of Orleans Parish, 232,213 were
interrupted during the July 23 rolling blackouts. That means that 25% of Entergy’s
Louisiana customers outside of Orleans Parish were blacked out, three percentage ‘
points above the system average.

Entergy-Gulf States Inc. has 342,000 customers, all in Texas. Of that group, 97,725
were affected by the July 23 rolling blackouts. That means that 29% of Entergy’s Texas
customers were affected by the rolling blackouts, seven percentage points above the
system average.

If you have any questions, please give me a call.

Sincerely,

cc. City Council Regulatory Office



Attachn

Distribution of Entergy's July 23 Rolling Blackouts by Jurisdiction

" Orleans Parish Louisiana | Arkansas | Mississippl Texa‘s
: Outside Orleans Total
J, Easlbank | Weslbank | Total New Orleans Parish . . Entergy
number of ' L ,
Enlergy 189,000 | 19,000 208,000 928,000 629,000 388,00b 342.000 2,495,000
ratepayers ' ‘ '
Enlergy - A‘
ralepayers | 84,994 | 7,094 92,088 232,213 80,364 | 53,290 | 97,725 565,680
blacked out | : |
parosniage | s | 379 44% 25% 13% 14% | 20% | 229
blacked out ‘ , ~
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ENTERGY GULF STATES, INC. § P~ BUBLIC UTILITY COMMISSION

SERVICE QUALITY ISSUES §
(SEVERED FROM DOCKET NO. 16705) § . OF TEXAS

FINAL ORDER

This Order addresses electric service qualiry issues relating to Entergy Gulf
States, Inc. (EGS or the Company). The Commission concludes that the quality of EGS®
elecrric service ta its customers in Texas has been less than adequate, specifically since
Entergy Corporation acquired Gulf States Unilities, Inc., in 1993. The recond evidence
révals a lack of effective and prudemt maintenance policies, uncven speudmgin the area
of operations and iaintenance (O&M). cuts in experienced personnel, and comqu:m
deterioration in the quality of service. The management of EGS is structured in 2 way
that fails to ink resource av;:ilability. with appropriate performance accountability.

The Commission further concludes that the difﬁculncs EGS has experienced with
its quality of service are not sunply “customer perccption™ problems, as claimed by the

' Company.'! The problems are real and must be addressed by the Company i a tmely

and serious manner. To motvate !heCompanytorev:semcmcntappmachmd
promote long-tcxm commitment toward service quality and xeliabilny the Commission

orders a two-pan solution designed both to deal with past problems and implement

remedies for the future. First, the Company’s authorized renun on equity (ROE) tha
otherwise would be adopted in Docket No. 16705 will be reduced by 60-basis points and

! EQS Inidal Brief (IB) 2t 4 (Dee. 2, 1997); see also, Tr. 22 231,

* Application of Entergy Texas for Approval of Iy Tronsirion to Competition Plon and the Tarifs
Implementing the Plan, and for the Autharity to Reconcile Fuel Casts, 10 Set Revised Fuel Caszs. to Set

Revited Fuel Fectors, mdmkmaSurchwgr/orUnderrmmszdCas.DockaHo. 16705

{pending).. (e —
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Proceeding with EGS® rate case. SOAH esuablished o four-phased hearing

_schedule 10 address the qumerous transition and rate issues in Docket No. 16705. The

service quality issues were to be dealt with in the “Competitive Issues™ phase. scheduled
to begin in early November 1997.

After EGS and interested parties bad filed wrinen testimony and exhibits * bur
before the Competitive Issuss phase commenced at SOAH, the Commission determined
that it would jtself hear and resolve the service quality issues. Accordingly, on November

14,1997, the Commission issued an order severing the péading service quality issuss from
Docket No. 16705, establishing Docket No. 18249 1o ‘deal with those issues, and
,‘esubﬁshing procedures by which the Commission would hear and rule on the case.

‘ The Commission convened & bearing on the merits of EGS® service quality on
November 20 and 21, 1997, Chairman Pat Wood and Commissioner Judy Walsh

 presided over the bearing. The panticipating parties included the Company, the Cities, the
High Load Factor Commercial Customer Group (HLFCCG), and the General Counsel, all
of whom presented their direct cases and conducted cross-examinmions. Chairman Wood
and Commissioner Walsh also directed questions to the witnesses. Obscrvers from the
Office of Public Utility Counsel (OPC) and the Attorney General’s Office attended the
hearing. The active parties filed initial and reply briefs on December 2 and 9, 1997,
respectively. OPC filed a statement on December 2, 1997, supporting the briefs of the
Cities and HLFCCG end the Aftorey General's Office filed  susement on December 9,
1997, in support of the same briefs. ‘ ’

-

* Some of the testimony, particularly from the Company’s wimesses, was originally pre-filed for the
Revenue Requirement S : )
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. Background .

Emtergy Guif States, Inc,, is a public utility subject to the jurisdiczibn of this
Commissicn in accordance with Public Utility Regulatory Act (PURA) §§ 14.001,
31.001. 32.001, 53.122, and 36.001 through 36.156° EGS is a wholly-owned subsidiary
of Entergy Corporation (Entergy), 2 holding company incorporated in Delawars and
registered with the federal Securities and Exchange Commission in accordance with the
Public Utility Holding Company Act. Entergy aoqum:d Guif States Utihues. Inc., to
create EGS, effective onDecember 31,1993.%

EGS operates in Louisiana and Texas, and is affiliated through its holding
company with investor-owned electric wilities Jocated in Louisiana, Mississippi, and
Arkansas.” The EGS service territory in Texas is located in the southeastern part of the
state, and contains industrialized areas in the vfciniiy ofBéamnontathonAnhnz.as
well as a coastal zone. The differing geographic and climatic characteristics of the
Company’s service territory have led 1o the creation of three distinct sectors: Western 1
(suburban with denss trees), Western II (nural with fewer tress),-and Gulf (both rural and

urban).

Entergys headquarters is in New Orlcans, EGS" principal offics in Texas is

lomcdecaumom. In Texas, the Company serves approximately 318,279 customm
and has 21,817 miles of distribution lines.” There are 394,865 poles' in its system, with

* Public Utility Regulatory Act, TEX. UTIL. Cong Axat. 11.001-63.063 (Vernon 1998).

* Application of Entergy Corporation and Gu.({&are: Utilities Compmvﬁ:r Sale, Transfer. or Merger, .

- Docket No. 11292 (Mar, 28, 1994).

mmcmmgmemmcmxm&myummmm
Mississippi, Inc, end Entergy New Orleans, Ine. These companies. together with EGS, form the

“Operating Compmies. ) ——
¥ lea Storm *97 Field Investigations, Project No. 16301, & V-25 (June 24, 1997).

iy’ During the hearing, however, Company represeaurives referred o 11 Mmﬂsddim‘buﬁaluu
in its Texas system. Tr. at301. ] _
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431 feédéts " The transmission system-built as early as 1924. with approximately half
of the lines added in the 1950°s and 1960°s and only 12 percent of lines built or

_ rebabilitated after 1977—-has shown genezally good performance.” This Order is
concerned predominantdy with the state of the Company s distribution systern.

HI.  Discussion and Analysis of Issues

A. General Concept of Reliability

Elwmaty plays avital role in our lives. Most, xfnma!l.aspectsofomsocxety,
including industrial production, commerce, and individual lifestyles, are. built around a
rclisble and edequate supply of electrical energy. People have come to depend on

- electricity being available when they need it. In fact, for most éﬁtomﬁs,’ cie!ivay of
electrical power and reliability of its delivery have become two inseparable expectations.
Electric utilities generally recognize and accept this dependence and have responded o it
by constructing and operating generation and defivery systems of superior refiability,
State law formalizes the wiilities’ obligation to provide reliable service in PURA
§ 37.151. Reliability, however, is not 8 static concept.  As customer bases grow and
systems age, utilities face new challenges that must be acknowiedged and resolved to
maintain reliable service. - o

- In addition to sufficient generating capacity, transmission and distribution
facilxﬁcsarcbtﬁltsothmaspeclﬁeddagmeofnhabxhty:sachxmd. The goal is o
provide. required amounts of energy with no, or few, inwenruptions, while mainmining &
reasonable cost of the overall system _Smooth and eontinuous interaction of the various

¥ General Comsel Ex S, amwstTesthnonyun Attachment JDB-2.
" Genua!Cmm:!Ex.ZA )

" © Genenal Counsel Ex 1, Edmdgebu'ecz'rmhonylw
d Nmmmnmmamcmammmwmm (Feb. lnS)
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elements of the electrical sysﬁ:m results in reliable perfomncé of the overall system.
For consumers. this reliability is reflected in uninterrupted power supply, the degree of
which may be measured by the frequedcy, duration, and magnitude of adverse effects on

consumer service.
B. Legal Standards

PURA imposes various obligations on wrilities and the Commission regarding the
provision. of electric service to Texas consumers. Specifically, PURA § 37.151 requires
that a regulated utility provide contimuous and adequats service in its centificated ‘service
territory.  PURA § 38.001 directs utilities o farnich service, instimmentalities, and
facilitics that are safe, adequate, efficicnt, and reasonable,’ Parallel responsibilities rest

© with the Commission. In accordance ‘with PURA § 36.052(3), the Commission must
consider the quality of a wility’s scrvices in establishing a reasonable return on invested
capital™ This same section of PURA directs the Commission to consider the quality of
the uﬁlity's. management and the efficiency of its operations when establishing a
reasonable return.  Morcover, PURA § 38.071 ‘authorizes the Commission to order an
electric utility to provide “specified” improvements in its service. |

C Analysis of Issues

‘The Commission’s analysis of the issues in this case is divided into five general
topics: (1) physical facilities, maintenance, and monitoring; (2) vegetation management;

1 There aro several precedent cases in which the Commission reduced ROE to address inadequars quality
of service. See eg. Application of General Telephone Company of the Souakwest for Authority fo
Increase Rares, Docket No. 3094, Final Order, 6 P.U.C. BUulL. 92, 123 (Aug. 8, 1980) (imposing penalty
on company for inadequats service quality)s Application of General Telephone Company of the Soxthwess
Jor Authority to Increcse Razes, Docket No. 3690, Final Order, 7 P.U.C. Brat. 11, 39 (June 18, 198))
(susaining penalty due o persistence of poor sexvice); Application of General Telephone Company of the
Southwest for Awthority 10 Increase Rores, Docket No. 4132, Final Order, 7 P.U.C. BurL. 646, 648 (xn.
14, 1982) (Lfting penalty after service was shown 10 improve for a sufficient period of time); Application
of Houston Lighaing and Power Company, Docket No. 4540, Final Order, 3 PU.C. BuLL 75 (Dez. &, 1982)
(reducing company’s ROE becauss of setvics quality and rellability concerns).
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(3) emergency preparedness, response. outage restoration. and treatment of storm data;
(4) personne! levels. management practices. and spending levels: and (5) pockets of
unreliable service and overall customer service. The following namative lays om
essential points of the relevant issues: with edditional. specific information contained in
the Findings of Fact in Section [V.

L. Physical Facilities, Maintenance, and Monitoring

2. Condition of Poles
- As stated ebove, EGS" transmission system does not_.pose scrious concerns since

it has performed adequately over the last few years, during which only a minimal number
of transmission-related outages or circuit-breaker operations occurred.  EGS' inspection
and treatment programs relating to its transmission system seem o be working
~ satisfactorily, with tansmission line rightsof-way (ROW) appearing generally clear.'
| . For these reasons, the Commission concludes that the physical state of the Company's
transmission system is adequate. ThextmamderofthsOrdawdladdressthe

7 _Company's distribution system and related services.

- Primary evidence for the condition of EGS® distribution system. inchuding wires,
poles. pole eppurtcnances, and transformers, comes from the Osmose Wood Preserving
Company (Osmose) inspections conducted in 1995 and 1996, & report filed by Drash
Consulting Engincering, Inc. (Drash), and limited Staff surveys.' In general. most of the
poles in the Texas portion of the Company’s distribution system are in good condition.
There arc. however, numerous poles with physical deficiencies or in need of extensive
and comprehensive vegetation clearing.!”

" General Coumsel Ex. I, Ethridec Direct Testimony a1 6-8, 41-43.

* General Counsel Ex. 1, Ethridge Dzmct'l‘esmnonyu IS Genu:l Counsel Ex. 4; General Counsel Ex. §,
Burrows Direct Testimony, Attachment JDB-3.

Y Id e 5.
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The Osmose inspectors, contracted by EGS in 1995 and 1996,  examined
approximarcly 37,000, or 10 percent. of the poles and crossarms and found that on
average 17.9 percent of poles in eight different areas showed structural decay.'® The
actual percentages, however, varied greatly, with one area having more than 37 percent of
the p;o!cs with some decay, a condition clearly impermissible for any transmission and
disuibution (T&D) system.!”” While the Osmose inspections were not random, and in
fact, as the Company asserts, focused on particularly troubled spots, the results show that
there are many poles in unsatisfactory condition.

. The purpose of the Drash report, contractzd for by the Commission, was to collect
data regarding the condition of EGS’ overhead dismibution system.  The survey was
based on a sample of 33 uniformly distributed substations from the Texas portion of EGS
distribution system.® The Drash inspectors examined 582 poles on various feedess
originating at these substations™ The Drash survey found 59 poles with structural
deficiencies and 72 poles with ROW encroachments.? During ths hearing, EGS raised
questions about the accuracy and statistical reliability of the Drash reporit.  The
Commission concludes that the Drash study lacked specific evaluarion criteria and
necessary randomness o draw conclnsians zbout the entire EGS Texas system. The
Commxssxon. however, does not reject the Drash report, as requested by the Company;>
ra:her,meComm:ssmn relies on the report 1o the extent that its findings have been
confirmed by the Osmose inspections and Staff surveys. Taken together, the collected

" General Counsel Ex. 5, Burrows Direct Testimony st 17.

* Id. Appendix Workpapers at 2,

®dat19, '

? dx20 -
= idanz

2 Tr. a1 55260, 606-15.



v JUL e

LAV

VRV R . T I WYY Y

PUC DOCKET NO. 18249 FINAL ORDER Page 9

data persussively indic}atc that numerous poles show decay. are in need of repair or
replacement, and thar vegetation growth poses a serious problem on some ROWs,

b. Pole Inspection Program

The Company conceded that it does not have a traditional pole inspection
program in place.® Since the Osmose inspections in 1996, there have been no pole or
crossarm inspections on Texas termitory.™ Post-merger, EGS reduced the number of
inspections; for example, in 1995, 29,294 poles and 43,941 crossarms were inspected, but

+ in’1996, oaly 7,939 poles and 11,908 crossamms underwent inspections.?® The Company

is now planning 10 hire Osmose to carry oura ten-year inspection program that wil) cover
the entire system (35,000 poles inspected anmuatly).¥” Evidence presented in the case
raakes it clear that EGS” pole inspection and repair work cycles have not been sufficiently
rigorous, continuous, or frequent 1o maintain all of its facilities in the condition mqmred

- to meet its reliability and service obligations under PURA_

[ Miinfengee Practices

Amewufmamt:naneerecordssbowsthatlmcmamtenanocandvcgetanon

control are reactive in nature;® th::exsalackofwﬁneu.speaﬂc.andpmmm

maintenance policies;” and priority is given to caphal additicas to the detriment of
adequate maintenance practices.” For example, total line-miles actively maintained by

¥ Tr.ar 176, 751-52.

* Tr.a 170, 177-78,

* General Counsel Ex. 19 ot Bates Stmp 0194741,

¥ Te.mt 75:-52.

* Genenal Counse! Ex. 4, Gonzakez Direst Testimony st -8, Drash Report a 45-46.

= Tr. 21 59; HLFCCG Ex. 1, Patton Direct Testimony, Entergy Internal Audit and Risk Assessment.

¥ Gerenal Counse! Ex. 1, zmmgenmrumyuumaeamcema.n Genenal - Counse)
Ex 19. :
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the Company's employees dropped 30 percent from 1994 to 199%.”' The Company’s
internal risk assessment study points to an absence of a strategic plan. and consequent
inadequacies in resource sharing and work planning.® Based on the evidence, the'
Commission concludes that EGS has failed to establish and camry out distribution
maintenance policies in a manner sufficient 1o ensure adequare and reliable delivery of
electric service.

d. Data Collection _

TheCompanyprescntcdavarietyofdmtqmpponch!aimofgood
performance; bowever, the accuracy of its data collection practices came under a great
deal of scyutiny during the hearing, bringing into question the ability of the Company to
monitor i3 performance fairly. The parties debated at length the merits and mechanics of

- various system monitoring tools and reporting standards, These include: (1) System

Aiaagemmupﬁonquucncyhdex(SAlFlLamcameoﬁhcmbcoﬁm:mxpﬁons
per year for the average customer;” (2) System Average Interruption Duration Index
(SAIDI),a measure of the total interruption time experienced by the average custorner:**

~ (3) Customer Aversge Interruption Duration Index (CAIDI), defined as the rato of

SAIDVSAIFL? (4) Distribution Interruption System (DIS), a dambase to capnre
reliability performance and indices for individual feeders;® (5) Avcrage System
Availability Index (ASAI),” a measure of the total time of service availability to the
average customer; and (6) TACTICS, which captures dara on every devics down to the

® Tr.ua737. _

? General Comnsel Ex. 30 m 2.

B mrccczx.l.mom'rmonya %12,

» Md.u10.

8 ' .
¥rdan.

* General Counsel Ex. 3, Eckhoff Direct Testimony at 20,

[ uo
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- transformer Jevel to measure each device’s operational performance and impact on
customers.® In eddition. the Company wtilizes & Systemn Contro! and Date Acquisition
device (SCADA) to measure data for large interruptions such as feeder breaker outages,”
and the mew Awutomatic Mapping and Facilities Management System (AM/FM),
developed in order to determine where an outage occurred and what device caused it
which will be completed by the year 2000.%°

‘General Counse! Cities, and HLFCCG argued that the nnmbcr of customers
affected by outages and the duration of such outages are difficult to determine becanss
EGS excluded relevant information berween 1994 end 1996.%" ‘For example. for the first
six months of 1996, the Company reponed 35 to 40 percent fewer outages than were
reponted on average during the first six months of the years 1991-94.° In wying 10
-explain the discrepancies in the data, ‘Company officials described changing dama
collection standards applied to the various outage-causing events. At different times, the
Company cxc!udcd outages caiised by equipment failures; outages affecting feeders with
fewer than 500 customers; storms. generation or transmission outages; or trees falling
into the ROW (“pon-preventable” trees).” The Company data is generally confusing
and comparisons over a period of several years are difficult to make because of changing
sandards;* in addition, the inaccuracies are further compounded because, for example,
outages that effect small numbers of customers can nevertheless result in very long |
ounage durations, especially when those feeders are enerpized last

- ® Tr.at 442450,

» Tr. v 238, 443.

® Tr.a1429-30.

* See HLFCCG Ex. 2, Emtergy Southwest Reliability Report 1954-1996; Te. a1 4143.
“ HLFCCG Ex. 3 ar5iide 9,

© Tr.at 4144, 54, 62:66.

¢ I4; HLFCCG Ex. 2 &t Bates Stmp 0232514,

€ Te.z67. .
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The evidence shows that Company linemen sometimes made subjective
determinations as 1o the cause. dm';aﬁon or effect of an outage, thus causing the
‘Company’s SAIFI and SAIDI numbers 1o be unreliable® The evidence also revealed
that most historically deficient feeders serve nuwal customers®”  This observation s
supported by EGS” testimony that it prioritizes restoration of feeders serving the greatest
numbers’ of customers, thu; leaving those in lower-density areas (most likely numal) to
experience recurzing service reliability problems.

General Counsel, Cities, and HLFCCG asserted that the Company has
manipulated information to-show better performance.? A significant problech with the
Company’s use of performance and reliability indices is that they reflect outage
frequency and duration on a System-wide rather than feeder-by-feeder basis Whici; can
mask poor performance of individual feedets.®® For exa.uip!e, EGS reported a system-
wide SAIDI of 133 minutes for 1996, but this measars failed to reveal that &3 feeders or
primary circuits expericnced ourape times in excess of 200 minutes® The average
custames on thess circuits expericuced an outage duration of 3.3 hours.™ More notably,

“* Tr.m4ar4s. .

“ Tr. 2707, 821

‘S The Rebumal (redacted) Testimony of Dereck Hashrouck an behalf of the Company eaatains this quote:
m?hm&ammphmmmhhglmawmdmmm

“ Tr. 1127879, General Counsel Ex. 3. Eckboff Direct Testimony a1 54.

. Geeeral Counsel Ex. 3, Eckboff Direct Testimony at 18, Appendix H and I Tr. £141-67; HLFCCG Ex.
1. Panon Diret Testimony at 12-14, , _

%" General Counsel says SAIDI in 1996 was 157 minutes. General Counsel Ex. 22; HLFCCG Ex, 1,
Panton Direct Testimony at 13,

2 HLFCCG Ex. 1. Patton Direct Testimony st Exhibit ADP-3,

4
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customers on feeder Temine encountered 413 hours of outage time in one year.™ Itis
apparent that system-wide averages used by the Company cannot be relied on 1o disclose
many of the localized service difficulties. :

The historic data presented by the Company fs ot accurate and consisiet es the
' Company itself admitted to not collecting all relevant data,*® changing the standards for
data collection, and submitting inconsistent data for ASAI end SAIFL* Even the
Company's internz! audit revealed that reporting of outages has not been consistent ¥’
EGS cannot correctly measure how many ndividual customers lose service because of an

| outage affecting pans of & feeder.™ -

_ The Commission, concludes that the types of information monitoring and
-repomngwolsmhedonbymeCompanymmefanmthcymustbeemployed

umfomlyandconszs:enﬂytobemcanmgﬁﬂmwmaofmeethty The
Commission finds that the level of EGS’ service quality and reliability, s documnented

.. ﬂuoughtheCompanydaxa,isumdiablebecamethedamfaﬂwmdmdmponaﬂ
cvents accurately and consistently. Pockets of inadequate service are ignared by system-
wide mésurs, andsuchmmdonotidcnﬁﬁrmnﬁnghdividuﬂ-feedcr problems.

2. Vegetation Management

Vegetation management is the catch-all dacti;xion for programs involving the
removal of wrees, bushes, or vines that overhang, grow into, or toward conductors strung

* General Counse! Ex. 3, Eckhoff Direct Testimony, Appendix H..
# Tr. 217086 '
* General Counsel Ex. 3, Eckhoff Direct Testimany at $4.—
¥ Chties Ex. 1.umm:£ar=sﬁmyaxlz.
-7 Tr. ar 44546,
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along the Company’s ROW. The purpose of vegetation management is to ensure, to the
greatest extent possible, that vegetation in. or near, the ROW does not come into contact
with the conductors and thereby cause wire breakage or ground faulrs. ™ Drring the

' hcaﬁng.Companyuﬁmmesmfenedmschedtdedmuhnming.cmiedom”athme-

year cytle in wban areas and a six-year cycle in nual areas. The evidence presented,
bowever, was not clear on whether EGS actually followed the stated cycles
Nonctheless, the Company argued that its vegetation management has been adequa.ne and
consistent with industry practice.®! In faa. EGS asserted that it had iinpmved vegetation
management and introduced efficiencies whea compared to the pre-merger period. 2

General Counsel, Cities, and HLFCCG presented extensive evidence to document
scrious neglect of vegetation management and conssquent height&ne_d risk to ‘the

- distribution system. The majority of incidents included in the evidence involve thres

types of vegaéﬁon—mlmq damage: wires expanding down into vegetation due to
increased load or lack of under-clearance: overhanging limbs breaking or growing into
wiruinnommdememwwhmandﬁmbsnrmﬁmdingwbmkingohwwhtsdnem

| wind, ice build-up, or other adverse weather conditions. Thess parties also argued that

the ROW surveyed wers in need of extensive clearing and that vegerarion encroachments
posed unmacceprable risks® Cities claimed that neglected vegetation management
multiplied the scverity of the ice storm in January 1997.% The number and duration of

* Tr. a1 176-178.

ot Tr. n 602, 728,

® EGS Ex. 10, Ervin Rebunal Testimony at 53, 59. EGS sties that more then 80 percent of the
Cmpmy'sngeuﬁmmmagmmmdmummmmm;wm&mmhdmy
norm. .

Q EGS Ex. 3, Ervin Supplements! Direct 22 22,

7, General Counsel Ex. 4, Gouizalez Direet Testimony  6-8; Geoeral Counse Ex. 1, Ethrides Diect
Testimony m 811, I

© Tr. 21303-08.

DI 930 1UUI P.13 _
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vegemtion-caused service interruptions almost doubled in the last four years.® and
vegetation-related SAID! and SAIFT have worsened since the merger. %

The author of e vegeation management study, commissioned by the Company,
observed that there were arcas where maintenance clearing had been deferred until brush
reached the conductors.” This same study proposed specific and comprehensive ways
for ROW maintenance. but the Company presented no evidence that the study’s findings
had been implemented. An e-mail sent in August of 1997 by an EGS network manager in
Beaumont identified trees touching conductors as one of the preventable root causes of
several recent 6urages.“ : . ‘ T

 The Commission .concludes that the level of the Company's vegetation
_‘management is unascceptable and has significantly affected the reliability of the
distribution $ystem in recent years. While such a deficiency may not in itself impact a

. -ypical system severely, this deficiency is-magnified when the inadequacy of the
infrastructure and the nature of the weather in the Company's service area are taken fnto
account.” The lack of preventive vegetarion control efforts by the Company and neglect
of regular vegetation clearing have led to the creation of unnecessary risks. The
~ Commission does not suggest that “ground-to-sky”™ tres trimming is necessary, but the
Company clearly has significant room for improvement. The recem hiring of 30 new
vegcmﬁonc!wancecrcws.ﬁhﬂewclcome,conﬁmsthee)dswnceofm unaceeptable

© HLFCCG Ex. 1. Panton Direct Testimony, Exhibits ADP-10, ADP-13 (illustrating values for system-
wide SAIDI for Texas increased from 21.17 in 1994 to 40.36 in 1997, and SAIF] doubled, from 31 b

1994 10 .63 in 1997).
% General Counsel Ex 37.

" General Counse! Ex. 27, Envirnmenta! Consutants, foc, Report on Diswibution Line Clearanee
Program (Jul. 1994) at1-2.-5. — L

 HLFCCGEx. 6.
“ Tr. 21 308.
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backlog in vegetation control™ As will be discussed below, the Comm:ssxon is also
concerned that managers in Texas have no clear line of autherity or resourses necessary

to unp!ement effective vegetation managcmmt pohcxes

- 3. Emergency Preparedness. Response, Outsge Restoraﬁon. and Treatment of
Storm Data

a. Jant;ag 1997 Ice Storm

Inmzd-.!anumy 1997, many parts of Texas experienced a severe ice storm;
disruptions of electric service were sustained by most wtilities in the state.” The impact
on EGS’ territory was particularly hard, At one time, up o 120,000 of EGS" customers
were without power and it took seven days to complete the restoration pmcss.
“Utilizing help from other utilities and . oomzact workers, EGS had more than 2,700
personnel working to restore service,” Inmssmgthe Companysperformance. EGS
officials compared it to that of other utilities and concluded that its efforts wm not only
adequate, but even “very good.™™ They blamed most ofthe damagc on excessive fea.”

| This view was not shared by the other parties.™ HLFCCG played excerpts from
hpedconvmcmconduuedbytheCompanysdxspmchmdtmgthestorm.whch
_Mghhghledmsuﬁiaentnumbcmofpusomdmdmnanymdequatceﬁbmwumtbe
damage. Thecmumdthathcyhadmmetharownemployeesfmnpmrs;

™ Tr. at 73031, 787,

n GmCmmsdEmeughuWuthm‘Wﬂenwmmmjeﬂ :eson =1
™ EGS Ex. 8, Esvin Supplemental Direct Testimony a1 53. ' |

By > ]

¥ e,

P Id 27475, -

* Tr.=mt 379; Cities Ex. 1. Lawon Direet Testimony a3 12,

7 Tr. a1 87-92,
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including the handling of live wires.”™ and that in some instances they were unable to
reach Company employees at all.” One of the Cities™ exhibits was a letter. dated August
17, 1995, from several fire chiefs in EGS® service temritory to the Company describing

* various problems with emergency procedures. such as not being able 1o reach the

Company’s 1-800 tclephone number.™ Some other cities™ representatives testified.
however, that the Company‘s‘ restoration efforts were good®! The significamt disparities
in the Company’s response to the damage caused by the ice storm suggest 2 need for
greater and clearer communication between the Company end all cities. including
development of contacts before an emergency occurs. )

The Company has an emergency plan on file with the Commission: the plan
contains no obvious deficiencies.®” As s industry practics, EGS also has agreements

‘'with other utilities for emergency cooperation; those agreements. however, are not in

writing.©

~ The January 1997 ice storm was ceruainly a severe storm that would have
adverscly effected even the best-maintained distribution system. EGS® distribution

systcm.howcve:,ismtthebm-maintairged. A major cause of the outages during the
stoym were broken or bowed ice-laden tree limbs overhanging the wires. Tree limbs in

-‘ROW overthanging distribution lines pose a threat to system refiability, and are largely
within EGS’ control. The Company"s failure to clear the limbs before the storm was a

® Tr.ar376.

™ Chies Ex. 2. Kimler Direct Testimony gt 2.

% Cities Ex. 2, Kimler Direct Testimony at 7.

* Tr. a1 377, 381,391 e
©* General Counse] Ex. 2, Hoghes Direcr Testimony at21.

8 Tr. 67677,
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major factor in the number and duration of outages experienced by customers.®* While
Company’s initial eifonts 1o mobilize and deploy additional non-EGS personnel were
slow and cause concern® vegelation manzgement failures greatly aggravated the
situation. The Company has experienced major storms in 1994, 1995, and 1997.* The
weather, however, cannot be an excuse for poor service. While the Commission does not
expect 100 percent reliability, the system must be built and maintained taking the local
geographic and weather conditions into account. ' '

b. Treatment of Storm Dats : ,

' 'mCommisionhasuqni:edtxﬁﬁﬁestomponihecausesofinmpﬁons.
including the extreme storms.  EGS, however, excludes owage duration and frequency
data from its SAIDI and SAIFI reports if the data ars amibutable to a “major storm.™
"As defined currently by the Commission, major storms include situations in which there
is a loss of power 10 10 percent ar more of customers in a region over a 24-hour period
and full restoration is not achicved within 24 howrs.®® EGS' definition of a major storm

e 4

counts any event in which 10 percent or more of a region’s customers are interrupted for

‘24 hours or more, and is similar to the Commission’s definition*”

HLFCCG argucd that interruptions associated with major storms should be
included in the compuration of relisbility indices. HLFCCG maintains that the design
and maintenance of lines, and therefore their condition undar the stress of severe weather,
is within the control of the wtlity.” Exclusion of major-storm interruptions from

* General Counsel Bx. 2, Hughes Direct Testimony at 17.
Y Te.at379.

* Tr.w214,377.

2 Tr. a1 %4,

® £GS Ex. 10, Ervin Rebumal Testimony 2230, -
® Id.

» HLFCCG Ex. 1. Pagon Direet Testimony a2 14,
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reliability indices could encourage reduced preventive maintenance. including vegetation
management, and reductions in force needed for restoration efforts.”!

The Commission is reluctant to allow the Company to exclude major-storm data
from its overall reports because such teports may be incomectly perceived as an
indication that overall service quality is bener than it scrually is. Also, Jeaving major-
storm data out may obscure the fact that poor management and maintenance, and not jiust
the severity of the weather. contribute to or cause a weather event to become serious
enough to be classified es a “major storm.” Despite a great deal of controverting
testimony by customer groups, the Company continues to asscn that the acknowledged
problems dwing the 1997 ice siorm were 2 “storm-ofithe-century” aberration.™
Allowing the Company to carve out major storms from its outage-reporting data would
" mask the seriousness of scrvice quality problems that occur on its system under all
canditions. ' |

. The Comynission understands that if & truly major storm affects the system, the
C@mpﬁymﬂmmpmdmmwmwmmmdmmm&dmmdks
fast as it would in & more “pormal™ or day-to-day situations. Therefore, the Commission
will aliow the segregation of major from non-major storm data in outage frequency and
duration repons. The major storms, defined by the severity of the weather conditions.
| ratherthanbytheoungedunnon.wdlbereponcdmdcvaiumedscpamciy es discussed
in the “Remedies™ section below.

o

" Id arls.
* Tr. at 225; EGS Ex. 10, Ervin Rebutta) Testimhony ar 32-38.
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4. Personnel Levels and Management Practices; Spending Levels

a. Personnel Levely

‘Al paniies agreed that post-merger personnel cuts were executed, ostensibly, in
order to save costs. The Company asserted that cuts were possible because of increased
efficiencies and that the permanent -employces were simply replaced with contract
workers.” Thcotherpamumammnedthatcurs‘wmnotonlytooextenswe,bm
resulted in a loss of many years of worker experience that could not be compensated for
by contract workers who may lack knowledge of the systemn or lo&alty 10 the Company.
For example, General Counsel witness Ethridge cited the forced departure of 66
employees with an average of IBIym of experience cach.“ A precise number of Jost
employees was not conclusively proven: the Company maintmined that total net loss was
on!y 23 ”me-ILFCCG.formstanoc.assemdﬂm in the space of thres years, the jobs of
67 linemen were climinated. %

: A relamd issus concerned the Company’s ability to evaluate contract workers'
performance: while the Company felt confident about increased efficiency of its hiring

practices, it did admit to not hav:ng performance measures for contract workers.”?

" General Counse] presented Company documents sbowmg ﬂm controls over contract

worker management were not effective.”® An internal risk assessment audit, conducted

by the Company, also concluded that no formal and consistent process exists to monitor

* Tr. a 160, 236; EGS Ex. 8, Ervin Supplemental Digect a2 19; EGS Ex. 10, Ervin Rebuma) Testimony 2t
51,

* General Counsel Ex. 1, Ettridge Direct Testimony at 37,

» n.#us;mszxxmmncmrmmzsz

» chccmns(nrammcmwcmax.mn.z.anu-:x.nuz).

7 Tr. 231 249-50. ,

" Genen!CoumelIBaM(rcfmingm!ﬂ.FCCOEx.IJ.EnwahWAudﬁndRi*Amm
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contractor performance, that management employees do not penerate necusmy TEpOTtS 10
allow proper monitoring, and that distribution contracts are not competitively bid.*® An
additional concem presented byCiﬁesdcahwithxhcdemcindzenmbaof
operational staff while regulatory stzﬁ‘mueased, this led Cities 1o conclude that the
Company had insufficient focus on system maintenance matters. '®- '

The Commission concludes that,. post-merper, EGS Cut many experienced
employees, some of whom were ‘consequently replaced by contract workers.  The
Commission, however, will not prescribe what personne! Jevels the Company should
maintain. IttsuptoEGStomakesmenhascnoughwmhrsto;myompmpcr

mmntcnance and necessary emergency responses, along with having well-defined -
-performance measures for bothrégula_randqonuaa employess.

3

. JYAANDA ent . .
Because the various o;;erationa! entities under the holding company are split both

_ along functional end geographic fines, wracing management structure poses some
" difficulties. Accordmg | ) Company witness Johnny Ervin, & network manager is located

in Beaumont. along with e reliability supervisor.™  There are two levels of customer
service managers Jocated in Beaumont; the vice president of customer service is located

in Jackson, Mississippi. During the hearing, however, the Company presented its director

 of performance 'ni&smemmt, located in Liule Rock, Aﬂmnsas. to speak on customer

service jissues. Tbenctworkmamgerandtehnbilny supervisor report to & franchise
director (in Beaumont) and reliability director (in New Orleans. Louisiana), mpecnvely
Both of these directors report to-a senior vice president of distribution operations, who is

» locatedmNchrlcansmdzsacmaﬂyemployedbyEntctgyScrvxccs,lnc. The senjor

* HLFCCGEx. 1, Panton Direct Testimeny, Risk Assessment Amachment at 3-4. 6.
™ Cities Ex. 1. Lawion Direct Testimony az 12; Tr. a1 164,

ot Tr.n?t%m;&eenthdaaipﬁouoﬂhemmgunmmismfromtbeémaonhe
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vice president answers to a utility group president, who has above him the chief operating
officer and, finally, the chief executive officer of Entergy. According to Mr. Ervin, this
reflects a new and “flatter™ organizavional swucture, designed to promote better
communication.'® None of the managers in Beaumont reports to the EGS pzesxdcm, who
has offices in Beaumont and Austin, Texas.

The Commission has concemns regarding the Company’s management structuge.
It is not clear from the mdencsthatmanagcrsacmauy!avetheanhomyand matching
rcsotm:cs to supervise their spedﬁc areas.'® Those nSpOﬁSible for system reliability
have linle control over the vegctaﬁon management area, cven though vegetation
management has a major unpacl on how well the T&D system functions. The
Company’s intemal audit concluded that there was no overall strategic plan in place 1o sat
performance strategies, and that hindered management ‘in accomplishing business
objectives and goals.'™ Whils EGS® representatives explained that recent changes in
nianagemuit structure were aimed at increasing cofnmxmiaﬁ;:n. they also revealed that
there is no structured way for the management to track and resolve problems reported by
the employees.'® In addmon. managers’ bonuses are ned in part to cost-cutting which
may conflict with cfforts to improve system pafmmance. .

The Commission concludes that those who are responsidle for the refiable
performance of the Company’s dism'butionsysteminTmsmmﬁabohavethenmssmy
authontymdmomuatthmfnll disposal tomaxmamzhesym The managers in the
Texas !amory must have clearly delmcewd powers and should be accountable to a

luld

3 Tr. 22 791-92.

™ HLFCCG Ex. 1. Panon Direct Testimony, Internal Augiz and Risk Assessment a4,

3 Tr. a1204.-0S.

6 v a1 475. 847. Geveral Counsa] Ex. 20. mmsmmmmmfmfww
mamgmmmﬂmdmmhmulhmgulWMmmm
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unified higher management. The current, bifurcated management structure. under which
local Texes supervisors repont to multiple supervisors, is an obstacle to effective and
reliable operation of EGS' Texas system.

din els _ .
An jssue addressed at length in this docket involved the Companys record of
investment in the T&D sysiem, panticularly in maintenance. While there is hardly a
substitute for sufficient O&M expendinures, the Commission will not prescribe a specific
level of spending that may guarantee adcquate service quality, and, &t present, is pot
. keenly interested in past expenditure levels. The Commission is primarily interested in
results. As noted in the March 7, 1997 Supplemental Preliminary Order in Docket No.
16705, the Commission recognizes “that there may be a point of diminishing retumns
above which the dollars or resources allocated to service quality become unreasonable
and fail to be cost effective.”'” Thatmssompointisnotminthisdoc&et.aﬁd itis not
intended to be set. EGS is responsible for determining adequate spending levels and for
the appropriate allocation of resources to O&M, distribution capita! additions, and other

- categories in order to meet its obligation to provide adequate service quality.

. In the hearing, EGS witnesses maintained that the Company had increased

. transmission and diswibution spending since the 1993 merper; that inspection and
measurement standards had improved; and that its spending on service quality proprams
equaled or even exceeded that of other wtilities.'” It is not cermain, however, that EGS
acmallyhmedspmdingbeumeexpmmmnotétcgoﬁmdduﬂy. Increased
spending, if any, shows just that~increassd spending; it does not measure how the quality
of service has improved, or whether the service is adequate in accordance with PURA.

"7 Supplememal Prefiminary Order &t 2. Docket No. 16705 (Mer. 7. 1957).

Y% Tr.&t 760; EGS IB a1 7-10.
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Nonetheless. EGS is required to provide continuous and adeqm:m sesvice in accordance
with traditional reasonable and necessary cost standards.'®

In 2 memo dated October 31, 1995, a Company official discusses vegeration
maintenance spending in the Southern Region and points 10 a recently nnplcmemad 20
percent reduction in allocations which, he expresses, cannot be sustained by any region
without an adverse effect on customer service.”® The parties generally agreed that
spending on O&M decreased, while distribution capital additions slightly increased,™
The Internal Audit department of the Company in its distribution risk assessment study
1dcnnﬁcsthe budgetpmccsswh:chaﬂocatcs dollars 10 the regions based on past history
rather than system needs as one of the problems- that needs to be resolved. '

~ After evaluating the record evidma-:, the Commission concludes that expenditure
levels for O&M'ar‘e confusing and unclear, and pose a problem regarding tracking and
accountability. While the Commission declines to state specific amounts to be spent,
proper wacking and accounting of expenditures, both by type and jurisdiction, are
essential. For example, the Company was unable to explain a 50 percent increase in the
miscellancous Federal Energy Regulatory Commission (FERC) Account 588." It is
virtally impossible to ascertain how much of the O&M budger xsacmany spent in the
Texas Jnnsdxctzon or for dismibution capital additions as compared to systam '

maintenance,

g noCmmiuwwaupmmemmhwfmsmmlwsmegumcsu facing
_ bankzuptcy, wm!dhnvmblyreducedemthemw 7

e General Counsel Ex. 28 12, |
' Tr. ; 134, 248; 353-54 General CounselEx.l Ethridge Direct Testimony =t 20, 27; Cities Ex. 1,

LawronDireaTemmonyas v
e Genu:lCounseIEx.JOu‘l. R
" 14 219: Tr. 2t 153-54.
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~ The Commission concludes that expenditures for OZM must be readiiy available

and verifiable. The same applies to the ofi-mentioned, bur never specified or quantified.

- “increased cfficiencies™ used-to justify cuning costs.'"! For such claims to have any -

weight, the Company must have a ready -and reasonzble explanation together with
supporting documentation.

&, Pockets of Unreliability; Castomer Service

& Pockets of Unreliabilitv - o . _

- Onec of the issues identified in the Supplemental Preliminary Order in Docket No.

~ 16705 involves pockets of particularly unrcliable scrvice,' such es the feedet Tamina,
which had 41.3 hours of outage time in one year.!*® Rural customers are more likely to

experience outages and wait longer for restoration. The Company admits o arcas of
lower reliability'"’ and agrees that “outliers” must be improved."” The Company's
practice—seemingly logical—of first restoring and clearing areas with most customers has
iedtotheme customers experiencing repeated lower-quality service. In addition, the
Company maintains e list of “politically sensitive” accounts, which suggests that some
customers may receive preferential treatment.!? .

The Commission concludes that there should be a high standard of service for all
customers, including & set minimum standard below which no customer would fall, and

- " EGS Ex.8, Ervin Supplemieotal Directat 16, 19-20.

" Sepplemental Preliminery Order ot 3, Docket No. 16705 (Marck 7, 1997); see also. General Counse
Ex.7 a1 36. ) ‘

" General Counsel Ex. 3, Eckhoff Direet Testimony, Appendix HL
"7 Tr. st 122, 223, 652. N e

" Tr.ar223.24.

¥ Tr. 2139697
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thattheCompanyneedswbnngaﬂofxuwomperfmmgpo!sandfeedmmm
compliance with that minimum standard,

b, Q_ ustomer Service

The Company has maintzined, from the outset of this case, that its service is not
deficient, but that it simply faces a “customer perception” problem. The Company knows
that it has a large number of customers who are not satisfied with their electrie service. 2
Based on the record, the Commission concludes that EGS customers® perceptions are
justified. The same concems were reflected in the testimony of city officials charged
with protecting the health and safety of their citizens. Of particular nots was the evidencs
that a municipality was compelled 10 call upon its volunteer firefighters to disconnect five
clectric wires because the Company’s personnel were not available to perform this highly
dangerous task.'2! . ,

The Company’s inadequate service quality is pot necessarily an outgrowth of a
lack of f‘money" or-“expenditures.” The Company has available funds that should be
sufficient to provide higher-quality service, as may be gathered from the fact that the
catire O2M budget was not spent.'? It should be noted that the internal risk assessment
sudymdisﬁh:ﬁmﬁncmmcﬁonmdsaﬁocmmﬁonﬁmastheﬁmpnomy
improvement in customer perception of energy dchvcxy and improvemnent in refiability
only as a second priority.'2 '

EGS’ customers and the Commission belicve that the Company has an obligation
to provide conumm:s and adequa!e service, and that s:gmﬁcam improvements in EGS’

“ Tr. 21219. The&mmysmtuulmamqshmddec!hhgsamﬁmmkvchﬁom 1998 10
19986, Tr. 21 198-200.

2 Tr. 11376, ——
2 1Ir. 246370,
D General Counsed Ex. 30 at §.

Vil Ouw 1V Fo

[ 4]
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performance are needed. Section D. below, outlines the outcomes EGS rmust attin for
the Commission to be satisfied that those improvements have been made. An
improvement in EGS performance will eventually lead to more favorab!e perceptions and
evaluations by the Company’s customers. :

D. Remedies

Based on the foregoing analysis, the Commission concludes that the Company’s
service quality must be improved. Thefonowinghcenﬁvcplanhy:omremedismhdp
EGS achieve such improvements. Th:ﬁvewsennalcomponcmsoftheplanaxeas

follows:

- 1. A reduction in the retumn on equity divided into two pans: an adjustment
component that recognizes EGS® current service quality is not adequate, with
amounts to be refunded to customers, and an incentive-poo! component to
encourage fumre improvements in service quality;

"Z.AdopuonofmmirmnnandmgetlavelsfarSAmIandSAlHas
- recommended in General Counsel’s testimony, including improvement in the

worst- feeder performance; estabhshmmt of standards formajor-stoxmdam,

and reporting requirements;

Pertial adoption of customer service performancc benchmarks  as

rccommended in General Counsel’s testimony;

4. Establishment of & quality essurance mqmmncnt to ensure improved
performance through the hiring of an independent consultant consistent with
theamcnded.non—mmmomsupulanon,and.tognammeethewcmof

dmizhixingbytthompanyofan!ndcpmdemauditortomewall

I
W
L ]

5. A customer information and notification requirement.

®  EGS bad filed an amended, ponamanimous stipulation regarding the hiring of an indepesdent
consulant to assess Company’s distribution system. including & review of the service quality processes.
The Commission approved the stipulation with modifications on January 15, 1998.
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1. Reduction in the Return on Equity and Incentive Pool

Drawing from the mommendatxon in the tsnmony of Cities® wimness Lawton,
the Company will be assessed a 60-basis poun reduction in its ROE adopted in Phase I
of Docket No. 16705. This reduction shall be implemented in recognition of the
historically inadequare performance of EGS’ distribution system. The Company will be
required to refund current overcollections, including 21l appropriate taxes, for the peviod
starting with June ], 1996, the effective date of any rate reductions ordered in Docket No.

16705, up to the effective date of this m'd.cr.’_zs

Gomg forward, the Company will collect the amount equal 10 one-half of the 60-
basis point reducton, plus appropriats taxes, and deposit that amount in an interest-
bearing escrow account to create an incentive pool IheCoxx.:i:anymaymn this
escrowed amount back by achieving specific performancs targets. The other one-half of
the 60-basis poini reduction, plus appropriate taxes, will be retained by the ratepayers. At
the end of each 12-month evaluation period, starting on January 1, 1998, f the Company
fails to achieve stated performance benchmarks in any of the thres arcas (SAIDI and
SAIF1 minimum levels, SAIDI and SAIF] target levels, and customer service), a
comesponding portion of the incentive pool will be refinded to distibution-level
customers divided on a pro-rata basis within each customer class, except as noted below.
If the Company successfully reaches all of the benchimarks, the foll amount of the
incentive pool will revext back to EGS.

Performance will be evaluated, and the incentive pool will be divided, according
to three measures: (1) improvement in the minimum performance Ievels for SAIDI and
SAIFI for worst feeders; (2) irmprovement in the tasget performance levels for SAIDI and
SAIF] for average feeders; and (3) improvement in customer service performance, which

ot mmmummr«mmormmmmmmbmmn
which the Order i3 signed. ) .
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has five components: (2) billing-error rate, (b) connection rate at the call center, (c)
timeliness in completing service and meter instaliations. (d) timeliness in completing line
extensions, and (e) timeliness in replacing and/or repairing service and street lights.

- For the purposes of detefmining what emount, if any, the Company will eam
back, the portions of the incentive pool will be represented by the following benchmarks:
SAID! and SAIFI minimum value improvements for the “worst™ feeders (described
below) will count as one-third of the pool; SAIDI and SAIF} target value improvements
will count as one-third of the pool; and customer service improvements will count as ope-
third. Failure to achieve & measure will resutt in refunds to the affected customers based
on the requirements for that specific measure. SAID] and SAIFI will be calculated on g

feeder-specific basis. .

The Company has stated it does not have the ability to mezsure customer-specific
: feeder performance, and thus cannot calculate customer-specific refunds. For the first
 measure, however, refunds shall be provided to all customers taking serviee from & feeder
that fails to meet the SAIDI and SAIFI minimum acceptable Jevels as recorded over a
“one-year period. These refunds are more customer-specific than curreatly contemplated
by the Company, but because only a small number of feeders is expected to fall into this
category, the refind calculations should not pose an insurmountable problem.?® For the
second measure, if the CompanyfaﬂstdachicvethcspeciﬁedSAmudeAn-'Imget
level improvements, refunds shall be made to all Texas, distribution-level customers. For
thcﬁ;irdmasmt, failure to meet the standard for any of the customer service
components will result in pro-rata refunds to each of the distributiondevel customers.
Distribution-Jevel cusiomers are meant to be those Texas, retail residentia! and small
commercial ratepayers whose contract demands are less than or equal to 100 kW,

oo™

= mCmmnym&nhdmmhvemeailhywﬁemrmmw!ﬁ:mmkh
mm.uu;m«mmumwmmmmum«
the Company can use jts TACTICS program. Tr. ar £4$.46.
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Feeder-specific refimds shall be distributed in a single billing period in proportion
to and limited by each customer's totel anmual electric usage (i.e.. no customer shall
receive a refund greater than the total amount paid by that customer for the service in that
year). If any money remains in the pool.d{eamoum shall be refunded 1o all distribution-
level customers on a pro-rata basis.  All refunds shall be labeled “Service Quality
Refund” on the customer’s bill and shall be directed to the curreat customer recejving

service at a given premnise.

2. Minimum and Target Performance Levels

2. Frequency and Duration of Interraptions
The performancs benchmarks are drawn from General Counsel’s testimony with
_some adjustments. General Counsel proposed that the Company measure the duration of
interruptions using the Average System Availability Index (ASAID). The ASAI index and
the SAIDI index are closely related. Since the Company is required to report SAIDI
mciertthommission’s service quality rules, that index will be used as the duration
measure. General Counsel, HLFCCG, and Citics agree that performance should be
measured feeder-by-feeder rather than through a sysiem average. EGS has accepted a
feeder-by-feeder approach for outage frequency.’”  General Counsel's proposal for
feeder-by-feeder SAIFI and SAIDI targets is presented in Table 1, where the SAIDI
targets arc converted from the ASAI values recommended by General Counsel.'® The
Commission adopts the following performance targets for use by EGS as its relisbility
performance standards.

1 T, at 228, —

2 General Counse] Ex. 3, Eckhoff Direct Testimooy 3t 7. .HLFCCG recommends an samwal fe:dasbr
feeder standard for SAIF] of 3 interruptions and for SAIDI of 200 minutes. HLFCCG Ex. 1, Pazton Direct

Testimony at 29,
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Table I: General Cou;:sa's Proposal for Interruption Performance Measures
Index Vahue Minicium Acceptable Value Target Value
—_ " (annual) (annual)
SAIFT 3.8 interruprions 2.6 tmvernuptions
SAIDI i 315 minutes (525 hours) 158 minvtes (2.63 hours)

Source: Eckhoff Direct Tesuimony o1 7.

General  Counsel’s testimony indicares that distribution feeders serving
approximately 90 pervent of EGS® Texas customet meters met the minimum acceptable
values for SAIDI and SAFFI in 1996 Distribution feeders scrving epproximately 75
percent of EGS® Texas customer meters met the target values in 1996,

int Performance Benchma ,

General Counsel presemed testimony to show that 10 percent of EGS” feeders fall

below the minimum acceptable values for SAID] and SAIFL As part of the remedial

plan, the Company must achieve 95 percent compliance with the minimum acceptsble

values in 1998, so that no more than § percent of distribution feeders serving EGS® Texas

customer fail to mect the minimum acceptable values for SAIDI end SAIFL For the

following year, the compliance Jevel will be mised to 100 percent, so that no EGS® Texas

distribution feeders will fall below the minimum acceptable vahue for SAIDI aid SAIFL

The Company will maintain or exceed the 100 percent compliance with this standard in
the subsequent years. ‘ -

To document and track this improvement, the Company shall identify the worst-
performing fecders in the following way: all of EGS® 431 Texas distribution feeders shall
be ranked from best to wors: according to SAIFI numbers. A list of the worst 10 percent

® General Counsel reported that feeders serving 89.97 percent of EGS’ Texas customer meters met the ,
SAIJFl minimum valoe, and 90.84 pereent met the ASAI mjnimum valne. General Counsel Ex. 3, Eckboff

Direct Testimony &t 33-34.

™ General Counsel reported that feeders serving 75.6 percent of EGS® Texas customers met the SATFI
tarpet valoe, and 76.86 percent met the ASAT arpet valve, Id _
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shall be submitted as & part of the June 15, 1998 Electric Service Quality Repont filing,
Because the report asks for data on the worst 3 percent of the feeders, the Campany shall
supplement its filing for the purposes of this Docket. If the Company fails to meet the
minimum acceptable value benchmark or the major-storm restoration measure, as
described below, for that year, one-third of the incentive pool amount will be refunded to

customexs served by all non-complying feeders,

¢ Tarpet Performance Benchmark

In 1998, for all feeders, the Company must achicve 85 percent compliance with
General Counsel's recommended target levels for SAIDI and SAIFI to retsin the
corresponding portion of the incentive pool (i.e., the.Company must impmve'up o the-
target levels an additional 10 percent of its fecders, from 75 ® 85 percent). In the
following year, SAIDI and SAIFI compliance with the target levels-will be raised to 99
percent of feeders, and this leved will be maimained or exceeded in the futwe. If the
'Company fails to meet the target performance benchmark, one-third of the incentive pool
will be refimded to ail Texas disuibution-level customers, -'

~ d. Treatment of Maio;ﬁtogg Dats

Therewrdshmmmmewwhammmmajwomgu For the
purposes of record-keeping and performance evaluation, it is necessary 1o define extremne ¢
events according 10 actual weather conditions rather than the effect weather has on the
T&D system. EGS shall define extreme weather as an fce accumulation of at least ope
inch of ice within the period of 24 hours, or winds greater than 80 miles-per-bour. The
Company shall keep its records in & way that includes all weather events, and a separate
set that includes only the major-weather events. The determination of the Company’s

- performancs regarding SAIDI and SAIFI benchmarks shall be calculared based on the all-
inclusive data. In addition, the Commission adopts s the performance measura for
major-weather events the complets restoration of all customers® electric service no later
than 120 hours after the initiation of such an evem (e, When & accumulstion of oze
inch of ice or 80 mph wind have been recorded). Failure 1o achieve this measire will
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R O

 preclude the Company's recovery of the one-third of the inceative pool associated with

the SAIDI and SAIFI minimum ecceptable level complience for that year.

Kmexuunc-wcamaevcmomonthesysm.mdme&nmybehmu

'hasadetmnemaldfectonthcov:raﬂpczformanecforthatym.theCompam tnay

mbmtagoodcausemepuonﬁhngformcCommmsxonseonsxdmononwhe:bam
include such an event in the annual evaluation of complisnce with set benchmarks,

eportt uirements

. Asdisassedabove,theCompanyshanmcconecwddmngardingpufomance
measures 00 & semi-annual basis. lnadd:nontothatﬁlmg,onMamh 1 of each year
beginning in 1999, the Companyshanﬁlenpmposcdrecondlunon statement showing
the level of achievement with the established beachmarks to qualify for any part of the
incentive pool. meﬁlingshallbcaudxtedbyanindcpwdcntmditotpnortoﬁlmg,and
thcaudxwrswpmtshaﬂbeﬁledmthtbemposedmonﬁhanonment If and when
the Commission approves the filing, theCompanyshanmmmcappmpmxcpm-uoncf
thepoolmmﬁmdthcconspondmgpomonmeamsdimhmonAcvdmsmmm,as
directed by the Commission. SAIDI and SAIFI shall be defined according to the
Commission’s Electric System Service Quality Report filing (PUC Project No. 15013),
and shall be reported according 10 the schedule set furth on the form (May through
October data due on December 15; November through April data due June 15 of each
year). EGSﬁledtkeinmalmpononorbcmeecemba‘lS 1997. In its December
filing each year, EGSSball,fortthmposcsofthlsDOCkct.pmvxdsananml.audued
smnmaxyofdataaswen :

3. Customer Service Performance Benchmarks

-y

mepufomcemmﬁnedbdowinrathmdﬁwn&omeual
Counsel’s recommendations, with the exception of security and street light replacement,
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which is based on a recommendation made by the Company.™' In its reply brief, EGS
adopted many of the components of General Counsel's recommended performance
measures for customer service."™ For the purposes of this remedial plan. each customer
servics measure will be computed for the time interval noted in Table 2. and reported to

 the Commission every six months, consistent with the filing dates for the Service quality
reponts. 3 a scparate Customer Service Report. Ifall five targers are achicved by EGS in
one given year. the customer service pontion of the incentive'pool wﬂlbeittainédbythe
Company for that year; otherwiss, that portion of the incentve pool will be refunded to
distribution-level customers on a pro-rata basis.

'Tablé 2: Performance Targets for Customer Service Measures

Customer
Service Messure

Performance Target

.Billing-error rate

Call center
" performance

Service
installstion

Line extensions

Light
replacements

memwmbmdmmmuombm&mmpe
1000 customers shall not excesd five. .
Fwwuyﬁwﬁyp&hdﬁ&hnyﬁmmm&nmyt&aﬂm.u
pmmtofmpt&miceaﬂ;amtobminmomceamdmhaalhshnbe
answered within 30 seconds, -
hwfxm’htﬁmmbmﬁmmmmmmofappﬁwmiwm
elxﬁcmiceandmmsnotmhgﬁnemsionswmtmmamnbe
thdw&hﬁwwmmmm;mmmmm“uammh
specifically requested by the customer, Service insrallation compliznes will be
measured on a quarterly basis, C
lnmydim'bnﬁonsubmﬁousaﬁccmaspamofmqumfw!he
cmimaunﬁtﬂlﬁashnhmpmmh@wakhgmm&ag
d\nseotdminwhkhalwdmisspedﬁmlyreqmedbymcm. This
standard hchdsadmfwnmmmmmmnzﬁms.mm
or changes, but not complex sarvices, Line installation compliance will be
measured oo & quarterly basis, - S
hmmmmm”monlmmof
mmmmsmanmmdwhhhashmrm
Mm&umummﬁmamm

Note: Definitions of specific terms zre adopted from 1.B. Goodman Direct Testiroony, Artachneny JBG-8.

e 4

B! Genera} Counsel Ex. 7,
Testimony. Attachment IBG-8,

12 £GS Repty Briefat 17-21.

Goodman Direct Tewtimony; General Counsel Ex. S, Butrows Diecr
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4. Quality Assurance Proposal; Independent Consultant; and Independent Auditor

According to the terms of the amended. non-unanimous stipulation, the Company
shall hire an independent consultant to assess the disribution system. develop strategies
for improvement. revisc data collection practices, and set up eveluation criteria
procedures spelied out in the order approving that stipulation as modified.'* Testimony
in this docket exposed inconsistencies in EGS" collection, recording, and reporting of
scrvice quahtymdlm incloding SAIDI and SAIFI. The Company shall develop 2
qmﬁtyasmmccpmgnmthatguamnwamcmdgomiémtftporﬁngofau
collected data. The Compeny shall file its quality assurance proposal no fater than July 1,
1998." This proposal shall be developed with the input and in conjunction with the
work done by the independent consultant hired under the terms of the amended, non-
unanimous stipulation. To guarantee that all' data and reparts collected by EGS and filed
with the Commission are accurate and consistent, the Company shall hire annually an
independent auditor to review such data &nd reports. * The sclection process for an
independent euditor will be guided by the same criteria as outlined in the amended, non-
unanimous stipulation for the selection of an independent consultant. '

5, Cusiomer Information/Notification

The finel component of the incentive plan is the information end notification
requirement. Following its annual reconcilistion statement fled with the Commission,
the Company shall includé an insert in bills to s customers that explains the service
quality requirements, the Company’s performance during the preceding annual period,

'S On December 17, 1997, EGS, OPC. HLFCCG, Chics, and General Counsel, jointly Sied 3
supplementary motion for entry of an order consiswent with proposed amendments to a previously filed

non-unanimous stiplation. ‘ . )
B4 The quality assurance requirement appears consistent with the amended pou-unanimous stipulation
related to hiring a servies quality eonsukant filed by EGS and other signing penies. on Deoember t7, 1997.
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and the amount of the refind ™ distibution-level customers. The insert shal) contain
instrucdons to customers on who to contact to report broken or malfunctioning street
lights. The proposal for the scope and content of the bill inserts shall be included in the
Company’s annuaj reconciliation filing, .

IV. Findings of Fact and Conclixsidns of Law

The preceding discussion explains the Commissions factual and legal
conclusions with regard to the issues presented in this docket. In accordance with TEX.
Gov'T CoDE ANN. § 2001.141, the Commission separately states the following findings
of fact and conclusions of law.

A. Findings ofF act

Procedural History |

1. On November 27, 1995, EGS filed with the Cormmssxon its transition/rate case in
Docket No. 16705.

2 IheComﬁssinnm&nedﬂxeasewSOAHoanembas.l%.m

preliminary order issued by the Commission on January 24, 1997, in Docket No. 16705

~ directed that ths docket | ‘addx&spcmﬁcsmeequahtymdaxduhatvnllapplyaﬁa
thetransxnan[pmposedbyEGS].

3. On March 7, 1997, the Commission issued a supplemental preliminary order in
Docket No. 16705 that focused specifically on service quality issues, That order
delineated three questions which must be addressed: (1) Whetker EGS has an effective
and prudent management policy in place that devotes sufficient resowrces to ensure
adequate and reliable service to its ratepayers; (2) Whether there appear patterns of
variable service quafity in EGS’ service territory, and if so, what is the causs and
potential resolution of these variations; (3) Whether the Commission should implement
proced:nes,andifso,wbaxpmcedmescanmmplcmem.tomonnorsemceqmﬁtyon
EGS’ system, and o respond to situations in which EGS’ suvicequalityfans below the
bcnchmarklevch. _

4. SOAH segmezmd the hearings in DocketNo. 16705 (SOAH Docket No. 473-96-
2285) into four phases to address numerous transition and rate issues separately. Ths

serwceqmlnyisuamschednﬂedforhunngmaﬂmeba‘lm.mme.

“Competitive Issues” phass of the case.
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5. At the November 4. 1997 Open Mecting, Chaimman Pat Wood. III, and
Commissioner Judy Walsh voted 10 sever the service quality issues from Docker No.
16705 and determined that the Commission itself would hwand resolve these issues.

6. An order issued on November 4. 1997, established Docket No. 18249 to address
the service quality issues. The order also established procedures by which the

- Commission would hear and rule on the service quality issues directly.

7.  Chairman Wood and Commissioner Walsh convened end presided over a public
bearing on the merits on November 20 and 21, 1997, w0 address EGS® service qQuality
issues. EGS, Cities, HLFCCG, and (ieneral Counsel submitted their testimony and
exhibits into evidence and conductsd cross-examination. The Chajman and
Commissioner Walsh also directed questions to the witnesses. -

8. . EGS, Cities, HLFCCG, and General Counsel filed post-hearing briefs in this
docket on December 2. 1997. Reply briefs were filed by these same parties on December
%, 1997. The Office of Public Utility Counse] and the Attorney General's Office filed
Statements on December 2 and 9, 1997, respectively, supporting the briefs of the Cities

- and HLFCCG. .

_Eoticc

9. Hearings held on November 20 and 21, 1997, were properiy noticed in accordance
with TEX. GOV'T CODE ANN. §§ 551.041, S51.043,-2001.051. and 2001.052.

10, %m&mscheduledfmdiswssioninopcnmeeﬁngswnmedon
" December 17, 1997, and January 14, 1998, for which potice was given pursuant to TEX.
"~ Gov'T CODE ANN. §§ 5§51.041 and 551.043.

EGS

1. EGS is 2 public wility subject to the jurisdiction of this Commission in
accordance with PURA §§ 14.001, 31.001, 32.001, 33.122, and 36.001 through 36.156.

12 EGS is a wholly-owned subsidiary of Entergy, & bolding company incorporated in

‘ -DdammdtcgismedvdththefcdaalsmﬁsmdﬁxchangeCommissionin

accordance with the Public Udlity Holding Company Act

13.  Entergy acquired Gulf States Uﬁhus. Inc..rto create EGS, effective as of
December 31, 1993. o . -
14. EGSopaatuinLodﬁmaandTms,a;d.monghispmmtholdingmpmyis
affiliated with investor-owned electric wrilities located in Louisiana, Mississippi, and
Arkensas. Entergy’s headquanters is located in New Orleans, Louisiana.



Ve VW v

crtwr wem wwe - -
+ WM AY Wasems n s wwess

Y

PUCDOCKETNO.182¢9 ' FINAL ORDER : . Pagess

15. EGS’ Texas servics territosy covers the southeastern panA of the s:ue. EGS’
principal office in Texas is located in Beaumont. s

Management Structure

16.  In Beaumont. EGS employs, among others, a network manager and a reliability
supervisor, These managers report 10 a franchise director, also located in Beaumont.

17.  The network manager’s and reliability supervisor's responsibilities include
managing and dealing with system rc!iabijity. outages, resworation, and vegetation

management.

18.  The franchise director located in Beaumont reports to a'rcliébﬂity ’di!'u:tor,
headquartered -in New Orleans, who in um reports to the senior vice president of
dism’buﬁon_opmtions, employed by Entergy Services, Ine. o

1. In New Orleans, the vice presideat of diswibution operations answers 10 a uility
group president, who reponts to a chief operating  officer, and ultimately the chief

_operating officer of Entergy. .

20.  The network manage, reliability supervisor, and franchise director do not report
to the EGS president, who has offices both in Austin and Beaumont.

2]. TheCompanymanaganemmcmism-sﬁwdmmbmmperﬁﬁonoﬂhe
T&D system in the Texas territory. The supervisors in Texas answer to multiple directors
ianﬁsiana.donothaveallﬂwmxym at their disposal, and their bonus
incentives are tied in part to successfiol cost-cutting. , :

22.  The construction of EGS’ transmission system suarted in 1924,  Half of the
nznmissionﬁnesammﬁyinsavicewmaddgdinthe 1950"s and 1960°s. Since 1977,
lzpa'ccntof!belinuhavebeenncwlybuﬂtonehabﬁmd.

2.  The Commission finds that the physical state of EGS® transmission system is
adequate; few transmission-related outages or circuit breaker operations occurred.

24, rmmmisﬁonumnéwapmmbeclm_

25. The EGS transmission system appears o provide adequate, continuous, and
reliable service, — ' )
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vsical Condition of Distribution S e Inspection |

26.  EGS serves approximately 318279 customers in Texas. The dismibution system
in the state is comprised of 21,817 miles of electric lines; 394,865 poles; and

spproximately 431 feeders.

27.  EGS contracted with Osmose Wood Preserving Company to perform inspections
of EGS poles and crossarms in Texas for the years 1995 and 1996. .

28, In 1995 and 1996, Osmose field inspectors inspected a toral of 37,233 wood poles
in eight different areas. The poles reviewed account for 9.4 percent of the total aumber of

poles in EGS® Texas system. - .

29.  Ahhough the Osmose inspections focused on particularly troubled spots of the
distribution system in Texas, certain ereas revealed a number of deficient poles that was

excessive by any measure.

30. = Osmose survey results show wide fluctuations in percentages of poles with decay,
from 8 to 37 percent, with the average percentage being 17.9 percent. '

31. EGS proposes to implement & nevaole inspection program, through which
approximately 35,000 poles will be inspected annually, so that all poles in the Texas
jmisdictiqnwmbeinspecwdbytheeudofthc 10th year. ' 7
32. General Counsel selected Drash Consulting Engineering Inc. to survey 33
m:ifo_rmly distributed substations from the Texas portion oflhg EGS distribution system.

33.  General Counsel recommended that Drash inspect a representative sample of 591
poles on feeders originating from these 33 substations, of which Drash visually surveyed

582, or 98.42 percent, of poles.

34.  The Drash report picked for inspection approximately every Sth, 10th, or 15th
pole from the substation. The age of the poles was determined by visual inspection.

35.  Drash flled its zeport on August 11, 1997, in which it idemified 59 of 582 poles
nﬁthmuma!deﬁciencis.sucbasmdway,or!eaning,mdnpo!wwith
eacroachments by trec limbs and vegetation build-up. v

36.  The Drash survey did not use specific criteria by which to evaluzze the condition
of the poles, but relied on the inspectors’ experience.

37.  Beginning on May 12, 1997, the Commission Staff performed Iimited, random A
inspections of EGS” poles in the Vidor, Orange, Bridge City, Port Arthur, and Port
Neches areas. The Staff inspections &lso encompassed the northem portion of the system
to the western limits of EQS® service area.
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38. By August 1997, the Commission Staff surveyed 60 poles, and found thaz 6.7
percent had equipment deficiencies and 63 percem bad ROWs problems,

39. In general, the distribution system is in adequate condition; 'howeva'. there are
numerous poles with decay, in need of repair or replacement, and many lines and poles
that need vegetation clearing,

40.  The inspection program camried out by the Company has pot been sufficiently
mensiveoradequmewfdlﬁnh:pmposaofsgcmingrcliablgsuvica

41.  The Company’s distribution system maintenance practices havo failed to assure
continuous and adequate service 1o EGS’ customers. '

eliabili dices and Performance

43. EGS begins ioncord‘aspeciﬁc outage only after a customer calls in to the
"Company to complain, Timing of the outage duration starts after the customer alerts the

Company. - :
4.  System-wide, the averzge customer in EGS? Texas temtoty experienced ouuigs
totaling 133 minnes (as recorded in SAIDI) in 1996, The system-wide SAIFI in Toxas
for 1996 was 2648 intstruptions, : '

45.  Fifty of 431 faeders (11.6. percent) in the EGS” Texas system were below the

mirimum ASAl standard recommended by General Counsel (99.94 percent or 157
minm}whﬂeﬂ@i8p=cm)feedasmissedthcminimumsmmndaxdpt&6

-47.  Eighteen feeders, serving 9,457 meters, are “historically defiefemt™™? for SAIFT,
and seventeen feeders, serving 10,835 meters, are "hxstoneully dcﬁciem”lforASAL‘ |

48. _ Nine peroent of the meters did not meet minimum ASAI sundards. Similarly, 10
pmcntofmemmfcﬂbelowminimumsmunchmm o

" Historieaty deficien feedersare those with coasiseatly poot pecformance over 2 peod of several
Yyears. .
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49.  Customers oii several feeders suffered signiﬁdmly more interruptions than the
average customezr, and with lengthier "outages: feeders Tamina and China recorded SAID]

scores of 2,477 minutes and 934 minutes, respectively, while feeder Dobbin reached a
SAIDI value of 699 minutes. Feeder Pleasure scored 10.2 interruprions, feeder Crysal

had a SAIF] of 8 interruptions, and Cordrey scored 7.56 interruptions.

 30.  Sixty-five feeders with approximately 58,000 customers have & SAIF] rating less
than the lo—year Company av::age

Si. EGS tesuﬁed that it restores first those feeders with the highest numbers of
customers. Likewise, it clears vegetation first on the feeders with the most customers.

52.  EGS excluded centzin data in caleulmting its reliability .indices. [n 1994, the
Company ceased counting outages in arcas with less than 500 customers. For the first six

months of 1996, the Company reported 35 10 40 percent fewer outages than were reported -
on averagedurmg theﬁrstsb:momhs of the 1991-94 time-frame.

53. Theavmgeoumgedmnondwmgdxeﬁmthrecywsaﬂathemerguwemup
to 2.4105 hours, from the average of 1 mOMmsdmmgmemymspmwdingtbe

merget.

54, ByScptembul%thcnmnberofomagﬁwpomdmmedbywpmtﬁom
1995 due to a greater pumber of small outages recorded. ‘

55.  EGS prepared a Reliability Report for the Southwest Region, isued in May 1994,
that summarized reliability performance for the year, compared actua! performance with
Company goals, identified problem areas, and reported corrective actions. -

56.  Equipment failures were excluded from the May 1994 Reliability Index, as were

outages attributed to public damage, non-preventable trees, load curtailment, ransmission

line qutages, instanteneous outages, and planned outages. EGS: began reponting these

types of outages again in Scptember 1995,

57. EGS encludedﬁ-omhspufozmancemeasmumdrehabﬂxty indices data
| collected during epxsodes of extreme weather conditions in Felmmy 1994 and January

1997,

S8.  The measure of outage duration does not take into account either the pumber df
customers who failtodcntheCompanytoanoumgc.orﬂzlmgthofmeamoma
hassuffuedanoutagemortononfymgthe(:ompany

59. Linemen working fororonbeha!fofEGSmakesubjecnvedétcnnmons as to
: thcmuse,dmanon.oreﬂ’euofanoumnghxchmayhndcrmzandmnuempmmg

of the outage causes.



FAX NO. 512 938 7003 P. 41

-

JUL-03-98 THU 08:03 P  PUBLIC UTILITY COM
PUC DOCKET NO. 18249 FINAL ORDER .« xPagedz

60. EGSmﬁsmdnpomiu'rdiabiﬁqmdpufomﬁncedinbuedonsym-
wide measures. This method of reporting ovetlooks recurring individua] feeder problems
and pockets of disproportionately low service quality. :

61.  EGS is not technically cquipped at the present time to measure SAIDI and SAIFI
performances at the individual customer level. The Company. however is able to
calculate performance indices on a fwdcxuby-feeder. basis,. = :

62.  The Company’s data and compiled indices are unreliable because of changing
data collection standards, failure to report all relevant information, and manipulation of
the data, ~

Vi jon emen

63. : The purpose of vegetation management is 10 ensurs to the extent possible that
vegetation in or near ROWs does not come into contact with the eonductors and cither

break the wires or cause ground faults.

"64. Many.of the outages in EGS® service temitory result fioin wees or tree limbs
falling into EGS® ROWs or distribution lines.

65. EGS stated that it has a six-year, rural tree-trimming cycle; it calls for a 20-foot
clearance, Tuesinurbanarus,mrdingmtheCompany,muimmedonathr»m
cycle. The Company did not offer persuasive evidence that these cycles were actually .
followed, ' ‘ o ,

66. The Compeny stated that 80 perent of EGS’ vegetation management
expenditures are allocated to cyclical tree trimming, ,

67.  Texas vegetation management expenses in the post-merger petiod were $4.59
million in 1994, $5.09 million in 1995, and $4.735 million in 1996. The decrease in

spmdingbcMeenl”Sm&H%ismibmedbytheCompmymmplainedeﬁdm
gains. - | | o
68. »mmmwammﬁMwmmmmpmamMy
30 percent in 1996 from the 1994-1995 levels; EGS witnesses did not cxplain this

69..  Vegetation managemem spending increased by 34 percent in 1997, 2 szgm.ﬁunt
part of which went towards the January 1997 ice storm cleanup costs.

70.  Vegeution-related SAIDI and SAIFT values bive worseoed sincs the merger.
System-wide SAID] values for Texas bave increased from 21.17 in 1994 t0 40.36 in
1997. SAIF] values have also increased from 0.31 in 1994 10 0.63 in 1997. As of
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Septgc;zsbcr 1997, the SA!DI level for 1997 exceeded the SAIDI value for the extire year
inl

71.  Network managers in EGS® Texas teritory have the responsibility to ensure
adequate service rehabxmy Network managers. however. do not directly supervise or
fully control the vegetation management program.

72. A 1994 study by Environmental Consultants, lnc. (ECI), proposed spesific

recommendations for EGS' vegetation management to include herbicide and tres
timming based on plant species, equipment scheduling in the planning process,
aggressive pursuit of tree removals. and performance measures for contractors. EGS has
not implemented the recommendations proposed by ECL '

73. . Entergy's Internal Audit department conducted a comprehensive risk assessment
study of the vegetation management program in 1996, and concluded that sufficient
strategic planning had not occurred to ensure that Entergy met its objectives. The study
elso found that the Alliance Agreement between Entergy and vegctation management
contractors was notbungconszstcnﬂyapphedmthcvmommmanddxd not meet

business ob;ecuves.

74.  Power lines cannot be shielded 100 percent from all contact with vegetation;
" bowever, the Company's inability to develop and carry out prudent vegetation
management policies has resulted in major service distuptions.

75. EGS' management structure does not provide those responsible for ensuring
service reliability with direct authority to address or prevent vegetation-related outages.

76.  The Company docs not have 2 strategic plan to guide vegetation management
cffonts. :

77. ' Neglect and backlog of vegetation management projects bas pmdunacceptable
risks of increasing and recurrent service outages, especially during major storms.

78.  Tbe Commission finds that the Company’s vegetation management efforts have
not been adequate, have led to a backlog in vegemion clearing, and have resulted in an

unaceeptably high risk to the system,

Emereency Preparedness, Response, and Owage Restoration
79.  InJunc 1996, EGS conducted a drill simulating an emergency situation in order to
test its emergency responsc and restoration plans...

80. EGS' emergency plan and procedures are on file with the Commission, and were
revicwed by the Commission Staff afier the ice storm in January 1997,
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31.  InDocket No. 1630}, Jce Srorm ‘97 Freld Investigations Project. the Commission
Staff concluded that EGS had a good emergency plan in place before the ice storm of
January 1997.

82.  The Commission defines “major storm™ as 3 weather-related eventin which there
ualossorpowatowperccntormoreofthecustomersmarcgmnoma24 hour
period and with all customers not restored within 24 hours.

83. EGS defires major storm as any event in which lOpcrocntormoreofaregxons
customasa:emta-mpwdfoxz«thouuormote. _

84. Many patws of Texas experienced an ice storm of significant magnit'ude'that began
carly on January 12, 1997, and lasted through the afternoon of Jamuary 13, 1997.
85. Most unﬁuam'remm:pcncnced dxsrupuommsemoedmgthe!anuary 1997

tce storn.

86. EGS should have been better prepared to deal with the January 1997 ice storm,
ngcnthatnhzdexpmmdma;orwwhetevcnum 1994 end 1995 and that it had

successfully conducted emergency drills in 1996.

87. During the ice storm in January 1997, up to 120,000 of EGS® Texas customers
were without power. Restoration took seven days to complete, with temporary
emergency crews mobilized from Louisiana, Mississippi, and Arkansas.

83. By January 16, 1997, EGS had more than 2,700 personnel deployed to restore
service on various parts of its Texas system.

89.  Atthe public hearing on November 20, 1997, city officials from the towns of Port

" Neches, Orange, and Nederland described numerous episodes in which the numbers of

EGS workers, cquipment. and materials were insufficient to deal adequately with
emergency situations.  Other officials from Cleveland, Dayton, and Port Arthur gave .
favorable reports of EGS’ performancs during the Janvary 1997 ice storm,

90. Mz, Dick Nugent, represcating the city of Nederland, testified that after several
attempts to seach EGS personnel, city officials had to retrieve an EGS supervisor from his

' hm:semNedeﬂandmhdpthcmmxhpowummanonm

91. Mr AR Kimler, from the city ofPon Necbcs, testified that local firefighters
wmdeployedtoandownﬁvepowalinsbmscﬁGSsnxedthe:ewmnotmough

unploym 10 respond at the time.
92. The fmpact of the January 1997 ics storm was greally exacerbated by the

- Company’s failure to maintain its ROWs clear of excessive vegetation.
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93. While the Compmyhasemergency plans in place, not all personnel are familiar
With the plans, a fact that may have accounted for the Company's uncven and delayed
restoration efforts during the January 1997 ice storm. - .

94.  Itmay be uneconomic for EGS to build, operate, or maintain a 100 percent stomm.
proof system. The January 1997 ice storm. however. revealed that EGS must implement
2 better preventive maintenance program and faster custamer response initiatives,

95.  Segregation of major-storm data from non-major storm data in cutage duration
and frequency reports-provides & more accurare method to evalaate EGS® pefformance on
a day-to-day basis, as well as during crisis events. » ,

96. 'l'hestandardforcl&iﬁfingmajorstormsistobedeﬁnedintermsofthcscvuity
of the weather-rclated event, rather than in terms of the impact on the T&D system.
Feeders subject to major storms can be defined as those experiencing an accumulation of
one inch of ice or more within a 24-hour period, or those exposed to winds of at least 80
mph. I ' .
97. EGS’ outage restoration efforts during the January 1997 ice storm would have
bemmoxeeﬁ'ectivcif:(l)EGShadbeenmo;ediﬁgentiniupmvenﬁvevegemﬁon
mgmpraﬁcs;md@)hhadabem:eommnniuﬁonandmagcm@;mgmm
in place 1 deal with emergency situations. : i : '

98.  The effect and incidence of lightning strikes did not materially afféct the quality
of service offered by the Company. - - . '

99.  System-wide transmission spénding followed a generally increasing trend since
1992 Nodatawspmwdformnsmissiono&MexpendimonlbeTcxaspordon
of the system. ‘ ' ‘

100. Between 1994 and 1996, distribution maintenance spending’ decreased by $4
million each year.: Half of the spending cuts ($2 million each year) is anributed to
101. Miscellaneous distribution expenses recorded in Federa! Energy Regulatory

Commission (FERC) Accout 588 increased from just under $3 million in 19911993, to
$10.3 million in 1995, and $12.4 million in 1996, an increass EGS could not explain.

102. FERC has designated Accoum 588 for mapping, records, communications, and
other miscellaneous expenses such es-clerical, stenographic, and Janitorial work at

buildings. o
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103.  EGS decreased its level of speinding for pole and sppuriensnee replacements by
S50 percent during the years 1995 and 1996,

104. EGS’ O&M spending has been uneven, lacks clear accounting, and
proportionately more is spent on disaibution capital additions than on diswibation system
maintenance. ‘ ' ‘

10S. In 1995, most of the spending for distibution capital addifions was fn the
106. Eﬁciency savings have not been identified nor proven in areas where spending
levels had been reduced.

107. The Company witness could not explain whether;any of ths savings from the

~ unspent T&D budget were credited according to the merger agreement.

Personye] Levels |
108. The Company has camied out substantial cuts in the number of employess
assigned to T&D operations: 93 distribution employees in 1995-1996 and 26 in 1997.

EGS has increased its use of contract workers during the same periods for a total net
decrease of 42 permanent linemen and servicemen since the merger. :

109. - Since the merger, most the terminated T&D employees were replaced with
contract workers.. Sixty-six of the terminated T&D employees had on average of 18 years
experience with the Compaiy.

110. ‘Ths Company has no performance measures to ‘evaluate conuwact-worker
efficiency. ‘ : ' o

BRI The ratio of contract employees to permanent lin=men and servicemen is now 2:1.

The Commission does not opposs the use of contract employees. The present ratio of
contract employees t0 permanent staff,” however, is high, panicularly in fight of the
exwensive experiencs lost whea many of the permanent employees were laid-off. R

112.  EGS is expected 1o sgucture its lipe maintenance and vegetation management
programs in such a way that adequate numbers of properly trained and supervised
employees are promptly availsble. R '

113. EGS hired 30 additional contract crews in October 1997, specifically o remedy a
backlog of vegetation management projects.  __ '

114. The Company lacksa clearlysiated strategic plaa for vegetation management, and
priorities are driven primarily by budget ‘considerarions.
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Customer Service
115. An EGS customer survey reveals that samfacuon results decreased among all

classes of ratepayers and for all components of service from 1995 to 1996, as more
customers classified EGS service s “fair” or “bad” than “very good™ or “helpful.” -

- 116 EGS did not track mszomer complaints prior to 1995, nor did it track customer
service. performance standards. EGS began a complaint management system in January
1997 to document every complaint called in to the Company.

117. ~ The Company’s automated voice mponse unit, substituted for hve employees,
has notled to0 mawed customer satisfaction.

118. EGS has failed to implement suﬁaem customer service procedures and has a
high number of dissatisfied customers. _

119. The Company also has, by its own edmission, pockets of particularly inadequate
service. :

120. In a letter dated September 19, 1997, State Representative Mark Stiles wrote to
the Commission expressing concem over an increase mthemberofEGScmmomus

who contacted him to complain of poor service by EGS.

121. EGSacknuw!edgsthmnhasalugcnmnbcofmstommwhomm
unsatisfied with their customer service.

122. EGS’ customer service quality is clearly deficient based on the numerous
complaints to the Comxmssxonand Texas Legzslature, and as indicated in the Company's

own survey data. - -
B. Conclzmons of Law

L EntergyGulmemlnc.(EGS)isapubhcuuhqrasdeﬁnedinPURA
§ 31.002(1).

2, %eCOMissionbnsjuﬂsdiéﬁonovcrissuaaddrmedinthisOxduin

accordance with PURA §§ 14.001, 31.001, 32.001, 35.122, 36.001-36.151, and 38.071.

3. The Commission has jurisdiction over all marters relating 1o the conduct of a
hearing in this case, in accordance with PURA § 14.051.

i Tnismdaisissuedmmmvﬁthﬁxcov'wonsm § 2001.141.

5. PURA § 37.151(2) requires that EGS prov:dc continuous and adequate service in
its certficated service tezritory
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6. EGS is obligated, pursuant to PURA § 38.00l. to fumish service.
insmnnema!ities. and facilitics that are safe, adcquare, cfficient, and reasonable.

7. EGS has failed to provide continuous and adcquate serviee to many of its
customers, 2s required by PURA §§ 57.151(2) and 38.001.

8. In establishing a reasonable remin on invested capiial the Commission is
requucd.amongothznhings,to consider the quality of the utility’s service. PURA
§ 36.052(3).

9, The Commission, after notice and hearing, may order an electric utility to pmv:dc
specified improvements in its service and maspecxﬁadamaif(a) service in the area is
inadequate or substantially inferior to service in a comparable area; and (b) requiring the
company to provide the improved service is reasonable. PURA § 38.07!.

V.  OrderingParagraphs

1. Upon issuance of a final order in EGS® pending rate case in Docket No.
16705, the Compeny shall calculats ths revenues equal to 60-basis points,
and appropnate taxes, of the ROE established in Docket No. 16705.

2. Within 30 days after issuance of the fina} order in Docket No. 16705, the
Company shall submit to the Commission its calculation of the revenues
equa) to 60-basis points, and appropriate taxes, for Commxssxon review and .
approval. :

3. If arate reduction is ardered in Docket No. 16705, the Company shall refund

o touscustommanamountequal 10 60-basis points of its ROE authorized in

Docket No. 16708, plus approptiate taxs. for the period from June 1, 1996,
through the effective date of this Order.™®

4. Asof ihe effective date of this Order, dchompanyshaﬂtcdmcollccuons
.from customers by an amount equal to 30-basis points, and appropriaie
- taxes, of the ROE authorized in Docket No. 16705,

As of the effective date of this Order, the Company shall establish an
interest-bearing escrow account into which it shall deposit, on an on-going
basis, the amount equal to 30-basis points, and appropriate taxes, of its ROE
authorized in Docket No. 16705.

yo

1% 1f the final order in Docket No. 16705 does not mandate say refunds to customers, there will act be a
reﬁmdofso-bsupoimm:nmmbaudonmho:dafwhmodmm 1. 1996, up o the
cffecive queofthis Order.
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G.TbeCompa‘pyslnnhireanindcpmdwt‘oonstﬂmwcordingtotbe
conditions set out in the amended, non-unanimous stipulation regarding the
hiring of consultants, as approved with modifications by the Commission in
this docket The consultant shall assess the distribution system, develop
strategies for improvement, revise data-collection practices, establish
evaluation criteria, and perform eny additional work as set ow in the
amended, non-unanimous stipulation.

7. No later than July 1, 1998, the Company shall file a quality assurance
- proposal goveming the collection, recording, and reporting of SAIDI, SAYFI,
and any other relevant service quality measures.

8. Twice annually, and stanting on June 1S, 1998, the Company shall file the
Electric System Service Quality Report to document SAIDI and SAIFI
feeder-by-feeder data for each six-month period and a listing of the worst
performing 10 percent of the Company’s feeders with their performance
data. Atthe same time, the Company shall file its Custamer Service Report.

9. Begx'nninginlw,mdnommmmhlofmnmdeachsubsequmt

* year, the Company shall file with the Commission its reconciliation proposal
for the funds held in escrow according to this Order for the prior calendar
year. The Company’s annual filing shall be eudited by an independent
auditor,andtheanditshanbeﬁledwiththemcﬂiaﬁonpmposl. The
independent auditor shall be selécted jointly by the Company and interested
intervenors in Docket No. 18249, using the same selection process as the
process applied in hiring of an independent consultant.

10.1f the Commission determines that the Company has achicved the
performaneesmdardssctominﬂﬂswcrforaminimnmaccepmblelevc!
of improvement for SAIDI end SAIFI for the 10 percent of warst feeders
aniifappliuble,mqior-stommﬁmmthe&mpmymayrmin
one-thirdofmeunmmtinsaowfor:hnyw;otherwise,tbe&mpany
shaur:ﬁmdthamoumtoitsl‘mdisuibuﬁmdevelcnsmmmuldng
scwiceﬁ'omthcnon-complﬁngfwdas,asa:plaincdhsecﬁonD(l)and.
D(2)(b) of this Order. If the Commission determines that the Company has
achievedthepcrfomnecsmdarissaomhthismforthcmgﬂlml
improvcmcntforSAmIandSA!FI,theCompanymayminonc-thirdoﬂhc
amount in escrow for that year, otherwise, the Company shall refund that
emount to all its Texas distributian-leve! customers, divided on a pro-rata
basis within each customer class. If the Commission determines that the
Company has achieved the performance standards set out in this Order for
customer scrvice, the Company may retaifs one-third of the amount in escrow
for that year; otherwise, the Company shall refund that amount to jts Texas
distribution-level customers divided on & pro-ram basis within each customer
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.11.In conjunction with its annual redoncilietion fling, the Company shall

' submit a proposal for customer notification. At a minimum, the proposal
shall include the content and format for a billing insert that explains the
service quality requiremems. the Company's performance for the preceding

year, street light reponing inswuctions and telephons number, and the
amount of the escrow pool retained by the Company and/or refunded to

customers.

12. The Company shall develop and implement, within the six months of the
effective date of this Order, 2 media campaign to inform and educate
customers in its Texas service temritory about the irportance and proper
procedure for reporting to the Company malfinctioning or broken strest
lights,

-13. All  other motions, requests for entry of specific findings of fact and
conclusions of law, and any other requests for general or specific relief, if
not expressly granted herein, are hereby denied for want of merit

"This Order reflects the opinion of Chairman Wood and Commissioner Walsh.
Commissioner Cumran was not present at the adjudicatory hearing conducted in this
docket, and did not participate in the final order deliberations.
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Dl‘ib‘: and Timre o ‘ - _ ) ;
Whied the Incidont | Date: July 23, 1398 Time. 14142 Time Zone: Central
Began: K - . 4 . .
Dateand Time of | Initia) Projectsd Datez July 23 - Final Dazes  July 23, 1699 '
Service Restoration, |, . ' . : ,
Return ty Normeaf - | IniUal Profected Time:  17:30 Final Time: 17:00
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Return to Normal' | - e
System Qperutiong; ‘ )
“‘.' * ’ : v ™ ‘. |.:. - . vt -E ,‘l o~
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Rlectric Power Systemn Ermnergency Report
) Fom BIAAITR '

NARRA’TWE DESCRSPTION OF THE EVENT

rovids & brhfdr.x:ﬂynou of haevenl ncduds ssappropriats: ths causa of the incldent, equipmem
lamsged, critical services interupted. and any affests on ncighbiorng sysianelt)ys

The Entergy systam want {nto the day on July 23rd projecting that industrial intsrruprible

load and soma scnaéuled wholesale limited-firn Yoad would need %o be cuétai‘léd in order to

maintain ‘th;z required Yevel of oueratinq_resefves. During . the day/ about 2300 MW’'s ;f\s

geheration were lost. With adequate amounts of purchased power unavatiabie, Entergy was '

C—l
forced to shed 300 MW's of firm load from 14:42 until apgraximataly 17:00. §57,354 customers

ware affected by this Jaad shedding 3ction during the rotating outega, Entergy mac: a

public appeal requesting voluntary reduction of alsctrical usage arcupd cosn op July 23, 1893,

Repartprepered by! {5y 0. AbTes Title:  pyracrar-Operations Managarsnt

Tatephone Number: 281) 297 - 3507 -

Addrzes: oo :
10055 Grogans M1)1 Road, Suite 300
The Woodlands, Taxas 77330

Iocident reported by: - . " ‘ .
Telephans 80.(231) 287 - _3507 FAX No: (281) 257 .3737 _ B-Mail;__lablas@enteragy.com
- ' S SO
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Date: - July 23, 1999
ForRelease: Immediately
-Contact: - Cynil Guesrera
€504)-840-2599

High Electrical.Demand in-Eastern United States
. causes:Request for Voluntary Redoctions

NEW ORLEANS ~ High temperatures and high electrical power. demand levels actoss the eastern
United States are causing Entergy to ask customers to vohuntarily reduce their usage of electricity.

Entergy anticipates having enough power to meet the needs of its residential, commerciai and
non-interruptible customers, but is askine customers to-take these actions tc help Entergy and its -
neighborning utilities conserve power.

Entergy will begin to curtail certain industrial and wholesale customers with special agreements.that
allow them to be curtaied.

Electrical power demend has continued to increase end reserves are low for electric urilities across the
eastern United States. If electricity usage contimues to increase, periodic temporary power outeges
could begin among residsntial and commercil customers. These are expected to be.short power
curtailments that affect different groups.of customers at different times.

The standard temporary outage length is thisty minutes, but it is pessible it could be shorter or longer,
depending og the sitnation.

Periodic temporary power outages should not affect electricity to customers who provide
public safety or pubfic health services.

Some ways customers can reduce their. electrictty usage include:
Aiwr Conditioning Tips
« Raise the central air conditoner thermostat to 78 degrees. W'mdow units should be ad;ustcd
accordirgly.

*  Use energy efficient electic ceiling fans and portable fans'to circulate air and help
occupamts fes! cooler.

- Close window blinds, drapes and curtzins to reduce warming in the homc.fr§m direct
senlight.
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«+ -Check the air conditioner to.be-sure it is clean,
General Energy Saving Tips -
. Ddaylaimdmngdothm,washmgdmﬁm,bﬁhmg.etc. mﬁlhiermthe.evmhxg or early
morning. Thscacnvmespmdmemnmandmcasehmzditymthehousg making the
air conditioner work harder.

» Wash clothes with cnldwatc: cookfcodsatthelowstpmsih!esanng. and resist the
temptation ta open the-ovea door while'baking.

E Donotaﬂowcooleda:rtow&peﬁ'omthchome.(:heckmﬂhngarmmddmand
windows. Closs the fireplace damper. Fill holes and gaps where wiring: amipxpa cater the
home .

. Make Sure your. clothc: dxycx and attic are vented properly

cme tmt o mmE— ¢ sommm

Hesk 22 Nooyee £ anzunts Jupe

© 1999, Extergy Corporation, AH Rights Rescrved.




Sz

For immediate release

Contact: Energy & Resource Consulting Givnp. LLC
- Joseph Vumbaco
303-8453-0600

THE COUNCIL OF THE CITY OF NEW ORLEANS ADDRESSES CONTINUAL
ENTERGY NEW ORLEANS, INC. ELECTRIC RELIABILITY PROBLEMS

- Entergy New Orleans ordered to quickly improve electric syziem reliability and customer service
ot face potential penalties.

DENVER, CO, July 16, 1998 - Plagued with numerous outages, equipment faflures and poor end
declining electric service relizblity in the New Orleans East pordon of the Clty, the Councll of the
City of New Orleans, at its July 16® mesting, ordered Entergy New Oxleans ("ENO™) 10 grestly
improve its service reliability end customer service practices. The Council voted unanimously to
sdopt Resolution R-98-460 ("Resolution”) which requires ENO within thirty days to file 2 Service
Remediation Plan ("Remediation Plan") 10 address electric reliability problems in New Orleans East
and the cuniomer service procest trotilizes in the reporting and response to customer outages in New
Orieans. “You get the worst possible grade on customer service. The days of coming o this City

- Council axd paying lip servicsto customer service problems arc over," said Council President James

Singleton addressing representatives of ENO who were present at the meeting.

Energy & RCSOW Consulting Group, LLc ("ERG") of Deaver, Colorado, inits role s the Technical
Advisor 1o the City Council for all electric and gas mility marters, recemtly performed an independent
investigation of ENO's service reliability and quality problems. In {ts report to the Council, ERG

~ has derermined that significant problems exist with the distribution system serving this area of the

City. Joseph A. Vumbaco, ERG's Engagement Direotor, edvised the Counedl that *basically, major
portions of both ENO's underground and overhead distribution sygtems sarving New Orleans Bast
ese either at or past the end of their useful lives. The majority of these systems must ba cither
replaced in total or sigificantly upgraded to provide acoopble levels of service reliabilty. Thare
is no technical reason why ENO’s efforts cannot be greatly accelerated to accomplish same in the
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== nexteighteen months!”

The New Orleans East area consists of 2 major industrial area, the Alamaster-Michound Industrial
District ("AMID"), large commercial facilitles, and & mix of numerous residential neighborhoods
and small commercial establishments, During the past sevenl yws,kmmmus outages, distribution
equipment failures and extremely poor electric system reHability have affected the majority of
ENO’s commercial and residential customers ia New Orlesns Bast. Last year represeatatives of
ENO were ordered to eppear before the Council when s major industrial customer, the Folger Coffon
_ Company, experience continual °WMW
facilities inNew Orleans Esst. ERG, on behalf of the Council, assisted Folger Coffee in developing

a remedistion plan with ENO 1o rectify the servics relhbihty problems Folger's was having with
ENO’s clectnic sarvice, :

Councilmember Ellen Hazour-Distance, whose Councilmanis District B includes the affectad ares,
advised ENO that "the businesses snd residents of New Orloans Bast have endured poor service
:chnbdnymdﬁeqncm outages for fartoo long. My wmmmsdmﬂmﬂmﬂybewm
Tho level of customer complaints about poor service are getting worss raﬁxer than better. Any
Service Remediation Plan had better set forth a detailed approach to accelerating the resolution of
the servics refisbility problems in New Orleans East” Ms. Hazeur-Distance fusther sdmonished
ENO for "their Inck of zesponsiveness” to her munerous written requents over the pastiwo years for

ENO's solution 1o solving the continual electrie outages that have plagued the eastern ares of the
City.

Under the provisiens of the Louisiana Constitution and City Chater, the City Counell scts as the

regulator which exercises primary jurisdiction over two of Entergy Coipouﬁon’;’lopéwinc
subsidiaries, Emtergy Louisiana, Ine.,, which provides electric service to approximately 621,000

~ customers in the Algicrs arcs of the City and ENO which provides electric and gas service to

| approximately 189,000 customers in the remainder of Orleans Parish, |

| The Resolotion adopted by the Council on July 168 requires ENO's Remediation Plas to provids
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> A substantive evaluation and analysis of the root czuses of the reliability problems;
> ENO's proposed technical and engineering approach to remediation of the problems;
> A finitetime schedule for completion, ineluding construction budget and fiseal quartedy

> Priotity and interim projects to quickly alleviate the most severe customer service quality |
comphaints and problems; end <

> Such other analysiz and mformnion s may be raquired by the Council and ERG to
evalone the effectivensss of ENO's proposed plans,

The Resolution also addresses the manner in which cmtomcrcallsmhandledbyENOinits
customer call centers. ENO was directed to appear at the Couneil's Utility Commitree meeting of
August 13% o respond to Councilmanic concems on customer sstvice activities of ENO. In 1957,
in response to customer complaints in this area, the Council opened a dockst (UD-97-5) on ENO’s
customer service policies and procedures. The Resolution also directs ENO to provide in its filing
s record history of the outages end service interruptions that have occurred throughout New Orleans
for cach Councilmanio Distriet for the 12 months eading June 30, 1998 to include:

2 Dats and time of the outage and number of customers affected;
> Duration of the outage;

> Cause of the outage; and ,
> Remediation efforts to correct the causal factors or root cause of the outage,
The Remediation Plan filing requirement is the initial step in the Council’s evalnanon of ENO'

performance on electric reliability matters with the iment of improving the level of service p:ovided.
to all of ENO’s electric and natural ges customers,

En;lesurc: Resolution R-98-450.
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ENTERGY NEW ORLEANS. INC.
CITY OF NEW ORLEANS
POWER OUTAGES OF JULY 23, 1999

Response of Entergy New Orleans, Inc.
to the First Set of Data Requests
of Requesting Party: City Council~

Question No.: City Council 1-1 Part No... Addendum: |
(CLJAOOI) .,

Question:

Please provide a detailed understanding of the events leading up to the initiation of
load curtailment of ENO customers. ‘ |

Response:
Projected
Reserves
Above Firm o '
Load for Date Time Remarks
7/23 Peak ’
(Mw)
2100 7722199 | 3:55FM Expect to curtail about 1500 Mw of
Interruptible/Curtailable Retail load and Limited Firm
Wholesale load on 7/23.
2100 - | 2299 6:30 FM Discussed public appeal for voluntary conservation. o_dw N
Decided situation did not warrant this action. meet
1000 772399 | 7.00AM | Operating Subcommittes met. Overnight changes: Jov-
s Waterford 1 unavailable for peak (400 Mw). N
o Additional small derates totaling 500 Mw. - La\ov
o Load forecast increase (200 Mw).
Put in place plan to curtail all Interruptible/Curtailable
: Retail load and Limited Firm Wholesale load on 7/23.
1000 723199 | 8:03 AM | Entergy declared NERC Energy Emergency Alert Level 1 Lov
700 723/99_| 8:07 AM Ninemile 5 derated (about 300 Mw) et
500 7723/99__| 8:30 AM Baxter Wilson | derated (about 200 Mw) - Lalove
500 7123/99 10:00 AM Reviewed situation with Entergy Senior Executives.
500 7/23/99 12:00 PM Public appeal issued for voluntary conservation.
500 7/23/99 12:00 PM Entergy declared NERC Energy Emergency Alert Level 2.
50 7/23/99 1:19 PM White Bluff 1 derated (about 450 Mw). - %f‘\ l\' v

Outages of 07-23:99 MH1



- Question No.: City Council 1-1

(CLJAOOI)
1250) 7/23/99 1:42 PM Baxter Wilson | off (about 300 Mw).
50 123199 1:42 PM Received SPP Emergency Assist (about 300 MW)
250 7723/99 2:00 PM Received SPP Emergency Assist (additional 200 Mw)
1250) 723/99 | 2:30PM . Lost S00 Mw SPP Emergency Assist. No SPP Emcrgency
Assist available for the rest of the day.
{350) 7723199 2:30 PM Lost 100 Mw of purchased power.
11000) 2399 | 2:35PM Knew White Bluff | (about 350 Mw) about to go off.
R Knew 300 Mw purchase to end at 2:45 PM.
. Decided to curtail firm load.
(100) 723/99 | 2:42 PM Began curiailment of 900 Mw of firm load.
(100) 7123199 2:45 PM Lost 300 Mw of purchased power as expected.
1 ¢1100) 72389 | 2:45 PM Entergy declared NERC Energy Emergency Level 3.
(100) 7/23/99 3:01 PM White Bluff 1 off as expected (2bout 350 Mw). ‘
| (100) Mm3/9 | k15PMto Purchased 300 Mw of power Returned service to 300 Mw
' 3:30 PM of firm load. .
{S0) 7723199 3:30 FPM Baxter Wilson | on line (about SO Mw).
{550) 72399 | 3:40 PM Willow Glen $§ off (about S00 Mw).
(50) 7/23/99 4:00 PM Purchased 500 Mw of power.
0 7123199 4:41 PM Waterford | on line (about 50 Mw).
300 7/23/99 | 5:00 PM Purchased 900 Mw of power. Returned scr\m:e to 600 Mw
L ‘ of firm load. All firm load restored.

Outages of 07-23-99

MH2
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Entergy's New Management Needs Least-Cost Plan for Power Shortage
o by , |
Gary Groesch, Executive Director, Alliance for Affordable Energy

Last summer, because of several high-profile electrical blackouts in the French Quarter and
elsewhere, the community focused attention on Entergy Corporation's now-admitted failure to
adequately maintain the electrical system for the last five years or.so. This summer, the lights
may again go out for another reason. According to a recent article in the Times-Picayune
(Sunday, May 23, "Sweating Out the Summer”), Entergy's rapidly growing peak demand is
outstripping the ability of the system to supply reliable electric power.

Since 1994, Entergy's peak demand has risen almost 12%. Most of this increase is the resuit
of huge industrial customers being placed on deéply discounted "interruptible” rates. -
"Interruptible” means that Entergy can cut off the power to these industries in the event that
the demand for electricity outstrips the available supply. Industiies with large electrical needs
often favor interruptible rates because their utility bills are reduced substantially and, until
recently, the possibility of having their electricity interrupted was practically nil.

Over time, such business practices are not sustainable. Deep discounts remove any incentive
for the industrial customer o conserve electricity. Worse, residential and commercial rate
payers, whose energy usags is often inflexible, see their rates creep up over time because
they pay the diiference between the deeply discounted industrial interruptible rate and a much
higher rate that would otherwise by paid by that industry for firm power.

Last summer, Entergy's electricity demand shot up to an unexpected and dangerous record
level. Entergy's response - to cut off the electricity to dozens of industries that voluntarily
signed up for interruptible rates - was met by howls of protest from those same industries that
evidently believed the term "interruptible” did not apply to them.

This year, Entergy appears to be responding to this illegitimate industrial outcry by planning to
restart a group of polluting, inefficient, 1950s-era power plants. To give you an idea what this
means, imagine the tailpipe pollution from starting up five hundred or so 1955 Ford Fairlanes
after sitting idle for several decades. Needless to say, the air around those old power plants
will be thick with everything except oxygen.

The high-cost of firing up these inefficient mothballed power plants will be borne primariliy by
residential and small commercial rate payers, rather than by large industries that reap the
benefits by not being interrupted while continuing to pay dirt-cheap interruptible rates.

The Alliance for Affordable Energy has three strong recommendations:

° First, Entergy should shelvs its plan to restart its mothballed power plants.

° Second, Entergy must tell its industrial customers who chose interruptible rates that
they will be interrupted as often as necessary to maintain the integrity of the system or
they must elect to pay full industrial rates. If an industry chooses the latter option, then -
every residential and commercial rate payer would thus be entitled to a rate reduction.

° Third, Entergy should go to state and city regulators immediately with a "Least-Cost”
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energy plan designed to protect the integrity of the electrical system. Least-Cost
Planning-(LCP) was agreéd to by Entergy in 1991 but discarded by Entergy in 1995 at
the advent of the now-stalled deregulation debate. LCP is an investment strategy that

. directs utility investments in the most cost-effective - including costs to the environment
such as increased air pollution - method of providing an energy service, e.g. lighting,
heating, air conditioning, and motor power. The least-cost method may mean, for
example, saving megawatts through installation of a million energy-efficient, compact
fluorescent lights or producing megawatts through construction of a state-of-the-art
combined cycle combustion turbine power plant. Each potential energy investment is
evaluated by its total cost and then ranked for investment, cheapest first.

Entergy's forty-year old electﬁc generators would clearly fail the “least-cost™ test because of
their inherent inefficiency (old power plants use twice the fuel per kilowatt hour as modemn
ones) and pollution.

Before it was dismantied, the Least-Cost Program in the City of New Orleans actually
weatherized and insulated 11,000 homes, saving participating homeowners nearly 23% on
their overall utility bill. More important to this discussion, large amounts of energy were saved
which lowered demand and put off the cost of more power plants. Commercial and industrial
rate payers have potential for even more cost-effective energy savings than residential
customers. In an analysis done for the Alliance, Amory Lovins, universally recognized as the
world's leading expert on energy efficiency, estimated that nearly half the electrical demand of
Orleans Parish could be met through cost-effective energy efficiency investments in the
commercial sector. '

The City of Austin, one of New Orleans' chief regional competitors, has been practicing least-
cost planning for years. Its federally recognized, award-winning energy efiiciency investment
strategy has made thousands of Austin homes and businesses more energy efficient.
Summing all of its energy savings, Austin now has what it terms a "Conservation Power Plant”
which saves what would otherwise require the output of a 380-megawatt power plant, about
one-fourth of the community's total electrical load. Of course, the Conservation Power Plant
has no pollution whatsoever and costs only a fraction of the real thing.

The Alliance urges Entergy's new management to reconsider its plan to pollute Louisiana’s
already burdened environment with yesterday's technology and instead to begin laying the

~ foundation for sustainable economic growth through energy efficient planning and advanced

technology investments.
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Exhibit 10

P.D. Schneider, '"N.uke Workers worried about |
- jobs, safety.” The Palladium Times, July 20, 2000 |
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CERTIFICATE OF SERVICE
I, Timothy L. Judson, on behalf of the Citizens Awareness Network, Inc., hereby certify that
| copies of the Citizens Awareness Network’s Request for Hearing and Petition to Intervene

were served upon the persons listed below by e-mail and with a conforming copy deposited in

the U.S. mail, first class, postage prepaid, this 31st day of July, 2000.

Secretary of the Commission .
U.S. Nuclear Regulatory Commission

Attn:  Rulemakings and Adjudications -

Staff . .
Washington, D.C. 20555-0001

secy@nrc.gov

Office of the General Counsel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

ogclt@nrc.gov

Mr. Gerald Goldstein

Asst. General Counsel

New York Power Authority
1633 Broadway

New York, NY 10019-6756
goldstein.g@nypa.gov

Mr. Douglas Levanway

Wise, Carter, Child and Caraway
P.O. Box 651

Jackson, MS 39205
del@wisecarter.com
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Timothy L. Judsof

Mr. Richard Koda

Koda Consulting

409 Main Street

Ridgefield, Connecticut 06877-4511
rjkoda@javanet.com

Mr. Paul V. Nolan, Esq.
5515N. 17" st
Arlington, VA 22205-2207

pvnpvn@aolcom

Mr. Stewart M. Glass, Esq.
148 Martine Avenue, 6* Floor
White Plains, NY 10601

smgd@exchange.co.westchester.ny.us



