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NUCLEAR REGULATORY COMMISSION
"WASHINGTON, D.C.

265-001

December 14, 1999
Mr. John J. Hunter
Corporate Manager of Process Engineering
and Facilities Construction
Fansteel, Inc.
Number Ten Tantalum Place
Muskogee, OK 74403-9296
SUBJECT: REQUEST FOR AN ENVIRONMENTAL REPORT (TAC NO. L31216)
Dear Mr. Hunter:
We are continuing to review your amendment request for construction of a containment cell at
your Muskogee site and have determined that an Environmental Report (ER) is needed. An ER
is required by 51.60 (b) (5); it must be prepared in accordance with 10 CFR 51.45 and
submitted per 10 CFR 51.66. The ER should be provided within 90 days of the date of this
letter. Please reference the above TAC No. in future correspondence related to this request.
As part of the environmental review, the Nuclear Regulatory Commission (NRC) expects to
prepare an Environmental Impact Statement (EIS). The EIS will be consistent with 10 CFR Part
51, NRC Environmental Protection Regulations for Domestic Licensing and Related Regulatory
Function, for implementing the National Environmental Policy Act (NEPA; 1969, as amended).
The ER should address all Information necessary for NRC to prepare the EIS. This information
is specified in 10 CFR Part 51, Appendix A to Subpart A: "Format for Presentation of Material in
Environmental Impact Statements."
As we informed you in the telephone conversation held on November 17, 1999, the ER must
include a discussion of alternatives to the proposed action. This discussion must include
consideration of a no-action alternative. Guidance on discussion of no-action alternative's is
enclosed and can be found at http://cea.eh.doe.gov/nepa/nepanet.htm. Under new Advisory
Council on Historic Preservation Regulations in 36 CFR 800.2 (promulgated in 64 FR 95,

27072-27087), NRC can authorize the licensee to initiate consultation with the State Historic
Preservation Officer (SHPO) and Tribal Historic Preservation Officer(s) (THPO), and others as
appropriate. NRC hereby grants this authorization to Fansteel. Ifyou elect to perform these
consultations, they should be documented in the ER.
The staff has also noted that the proposed burial cell is located near the Arkansas River. The
ER should include a thorough flood analysis, considering the risks of upstream dam failures
and probable maximum flood levels at the site. Depending upon the design features needed to
protect the site, the staff considers that the information needed will include data and analysis
related to the dam failure, reservoir operation, and flood analysis.
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We suggest that you meet with the NRC staff in early January to discuss your plans for and
progress In preparation of the ER. This meeting will assure that the ER will address all
necessary areas. Please contact Heather Astwood the new Project Manager at (301)
415-5819 to arrange such a meeting. Ifyou have any questions concerning this letter or the
contents of an ER, please contact Ms. Astwood, at the telephone number listed above or send
email to: hma@nrc.gov.
Sincerely,

Charld Emeigh, Section Chief
Ucensing Section
Licensing and International
Safeguards Branch
Division of Fuel Cycle Safety
and Safeguards, NMSS
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Dr. Loren Mason
District Environmental Manager
Tulsa District
U.S. Army Corps of Engineers
P.O. Box 61
Tulsa, OK 74121-0061

Mr. George Brozowski
U.S. EPA, Region VI
1445 Ross Avenue
Dallas, TX 75202

Mr. Mike Broderick, Administrator
Radiation Management Section
Waste Management Division
OK Department of Environmental Quality
P.O. Box 1677
Oklahoma City, OK 73101-1677

Mr. Mark Thomason
Water Quality Division
OK Department of Environmental Quality
P.O. Box 1677
Oklahoma City, OK 73101-1677

Mr. Earlon Shirley
Radiation Management Section,
Waste Management Division
OK Department of Environmental Quality
P.O. Box 1677
Oklahoma City, OK 73101-1677

Mr. Walter Beckham
City Manager
City of Muskogee
229 W. Okmulgee
Muskogee, OK 74401

Mr. David Dimick
Air Quality Division
OK Department of Environmental Quality
P.O. Box 1677
Oklahoma City, OK 73101-1677

Mr. Stephen Jantzen
Office of Attorney General
State of Oklahoma
2300 North Lincoln Blvd., Suite 112
Oklahoma City, OK 73105-4894

Ms. Pamela Bishop
Radiation Management Section
Waste Management Division
OK Department of Environmental Quality
P.O. Box 1677
Oklahoma City, OK 73101-1677

Mr. Michael J. Mocniak
Vice President, General Counsel
and Secretary
Fansteel, Inc.
Number One Tantalum Place
North Chicago, IL 60064

Mr. Joe Byrd
Principal Chief
Cherokee Nation
P.O. Box 948
Tahlequah, OK 74465-0948
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From:
To:
Date:
Subject:

Charlotte Abrams
Monica McLaughlin
Fri, Dec 10, 1999 6:06 PM
Re: Document Attached

Monica - I have been out of my office all day and just received your request. The letter looks okay to me.
If you have not already sent It, Susanne Woods of my Team should also look at the letter. If you have not
heard from her by 9:00 a.m. Monday, assume that the letter is okay.
>>> Monica McLaughlin 12/10 11:20 AM >>>
Could you please review the attached document by 12:00 (NOON) today. Please e-mail and
comments/concurrence. Thanks
CC:

Leslie Fields, Susanne Woods
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These meetings also provided NEPA
liaisons and other participants with an
opportunity to ask questions about
NEPA and the practical application of
the NEPA regulations. A number of

these questions were answered by CZQ

oe

March 17. 161.

AOUNCr. Council on Environmental
"Quality.Executive Office of the
PresldenL.

Acmm Information Only Publication of

Memorandum to Agenales Contalnipl
Answers to 40 Moat Asked Questions on
NEPA Regulations.

C4IMMAM.The Council on
Environmental Quality. as part of its
oversight of Implementation of the
National Environmental Policy Act. held
meetings In the ten tederal regions with
Federal State. and local omdals to
discuss admlnistratlon of the

representatives at the regional me.i•ng.p
In response to the many requests frm
the agdes end other participant.
CEQ has compiled forty of the most

important or most frequently as

questions and their answers and
reduced them to writa& The answers
were prepd by the Canara Counsel
of CIQ In consultation with the Office
of Federal Activities of EPA. These
answers, of course. do not Impose any

additional requirements beyond t"

of

the NEPA regulations. This documnt

does not represent new suidance une
akes
u
the NVAA reSulations. but rather

enrmally available to concerned
encles and private Individuals the
answers which CEQ has already given
at the 190 regional meetings. The
implementing regulations. The forty
answers also reflect the advice which
most asked questions were compiled In
the Council has given over the past two
a memoraadum to agendas for the
years to aid agency staff end
Information of relevant offidals. In
consultants In their day-to-day
order efficiently to respond to public
application of NEPA and the regulations.
Inquiries this memorandum is reprinted
CEQ has also received numerous
in this issue of the Federal Register.
inquiries regarding the scoping process.
CEQ hopes to Issue written guidance on
FOil FU1RTTh5R INPOFMATION CONTACT.
scoping later this year on the basis of Its
Nicholas C. Yost. Ceneral Counsel.
specla study of scoping. which is
722
Council on Environmental Quality.
nearing completion.
Jackson Place NW. Washington. D.C.
Nicholas C. Yost.
2M=UO: 202-395-57S0.
Generl Counaul.
Index
Memorandum for Federal NEPA
Ualsons. Federal State. and Local
1. Range of Alternatives
Officials and Other Persons Involved In
2. Alternatives Outside the Capability
the NEPA Process
of Applicant or Jurisdiction of Agency
3. No-Action Alternative
Subiats: Questions and Answers About
4. Agency's Preferred Alternative
the NEPA Regulations
a . l•oposed Action v. Preferred
During June and July of 1980 the
Alternative
with
Quality.
Council on Environmental
&. Environmentally Preferable
the assistance nnd cooperation of EPA's
Alternative
EIS C0ordinators from the ten EPA
7. Difference Between Sections of EIS
regions. held one-day meetings with
Alteonatives and Environmental
on
feder.I, state and local officals in the
Consequences
the
ten FPA regional offices around
L. Early Application of NEPA
r.atimtry. In addition. on July 10. 1980.
0. Applicant Who Needs Other
CIQ conducted a similar meeting for tht
Permits
Washington. D.C. NEPA iaisons and
1U. Limitations on Action During 30
persons Involved in the NF.PA process.
Review Period for Final EIS
Day
Al these meetings CEQ discussed (a) tht
Umttations on Actions by an
11.
results €of its 1980 review of Draft ElSs
During EIS Process
.Applicant
effective
t079
Iss.,wd since thn July 30M
Date and Enforceability
Effective
12.
date sof the NF.PA requlnllr-q. 110 -l..ienc1
Regulations
the
of
mecaaIOfl
compliance Wltfl Lta 4P,,..
13. Use of lcoping Before Notice of
rcquirements in Section 1505 of thI
to Prepare EIS
Intent
NVPA regulations. and (c[ C.Eqs
end Responsibilities of
Rights
14.
scopini
the
preliminary fiidings on how
pritxeirss Is working. Participants at the8 e .it*ad end Cooperatingl Agencies
S L, Commenting ResponsIbIlilles of
meetings received copJrs of materials
preparat.Ilhy C!FQ summarizing Its
18. Third Purty Contracts
oversight and findings.

17. Disclosure Statement to Avoid
Conflict of Interest
I& Uncertainties About Indirect
Effects of A Proposal
19. Mltigatlon Measures
20. Worst Case Analysis
21. Combining Environmental and

Planning Documents

2. State end Fedeml Agencies as

Joint Lemad Alendes

23. Conalct of Federal proposal With
Land Use lan&on Pollclet and
Controls
Lnvhonmental Impacttatements
&C.

on Policis, Plam or progre=
SL Appendices ad bnorporation by
Referece

a6Indmd am Keyword Index In Elss
V. Lst of Preparers
28, Advance c Xerox Copies of EIS

2. Responses to Comments
X.Adoption of MSe

31. Applicatlon of Regulations to

Indepe

t Reulatory Agencies

32. Supplemelts To Old ElSs
33 Referral
34. Records of Decision
3. Time Required for the NEPA
Process
3& Environmental Assessments (EA),
37. Findings of No Significant Impact

(FONSI)

3. Public Availability of EAs v.
FONSI
39. Mtigation Measures Imposed in
EAs and FONSI
40. Propriety of Issuing EA When
Mitigation Reduces Impacts
Questions and Answers About the
NEPA Reltons (1361)
ia.Q. What is meant by "range of
alternatives" as referred to in Sec.
1505.(e)? '
A. The phrase "range of alternatives"
refers to the alternatives discussed in
environmental documents. It Includes all
reasonable alternatives, which must be
rigorously explored and objectively
evaluated. us well as those other
alternatives. which are eliminated from
detailed study with a brief discussion of
the reasons for eliminating them.
Section 1502.14. A dedslonmaker must
not consider alternatives beyond the
range of alternatives discussed in the
relevant environmental documents.
Moreover. a decslonmaker must. In fact.
consider all the alternutivps discussed in
an EIS. Section 15M05.(e).
ny q'ter.tatives have '.a
.L - I....
be discussed when there is an Infinite
number of possible alternatives?
Rafaruns ehmodomet ate document am to ohe
Cowu! ane rAiaonM.t Qfsutis 3ugiat.,,ons for
Pwftslonlegi he
imPhmmntaf~tTe Proudw
m Poey Act. 40Ol Parts
Nteaio nl
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A. -or itmposais
-ol
there may exist
a very larIs otiwen an Infinite number
of possible lslsonable alternatives. For
example. a proposal to designate
wilde@cal reas within a Naional
Forest cou'said to Involve an
Innits nut
of alternatlves from 0 to
100 perce o a forest. When there are

large number of

poltntlall

alternatlv

of examp!
of a['tna

compa•ed
series of a
dedicatl

percent o
What con
altarnatlv
the

Q.

connecul

permit or
the £13 Ai

ayreasonable number

vertag the folapell ui
mus.anayzed and
ES1 An appropriate
tives might-Include
3

70M
9 ort 100

oIret to wlderness.
a reasonable range of
ds on the nature of
dthe facts Ineach case.

Is

Iaprp

catfo for a
to d asapproval. must
ly analyze and discuss
h an

elternatt a at are outside the

capabilll o aepplIcsat or can It be
limited I
ona&lealternatives that
can be
out by the applicant?
A. Sect
2.14 requires the E£S to
examinei

asonable alternatives to

the pro
n determining the scope of
slternati
be considered, the
emphasi
what Is "reasonable"
rather th
whether the proponent or
applican I or Is Itself capable of
carryln8g u particular alternative.
Reasonsa
alternatives include thcaes
that arem rocicalorteasiblefrom the
technic and economic standpoint and
using co
sense. rather than simply
deuimbb
the standpoint of the
appliesr
2b. Q.
t the £1S analyze
alternat
utside the jurisdiction or
capabili
the agency or beyond what
Congre
authorized?
A. Aa mayive that Is outside the
legal Ju 5lIon of the lead agency
must at I analyzed Inthe E£1 If It Is

reason

Apotential conflict with

Sectlo
J (

I.1).t~l
oes the "- . -ctIc""

local o(f r mlaw does not necessarily
render
tornative unreasonable.
althou
h conflicts must be
consid
Section 108.&2(d).
Alternt
that are outside the scope
of wha
gress has approved or
funde
t still be evaluated in the MS
If they
asonable. because the EIS
may s a
the basils for modifying the
Cons
areat approval or funding in
light o
A's goals and policies.
altern
include? It an agency Is
undo a
order or legislative
comra to act. must the EIS address
the
ation" alternative?
A.
on 115=l4fd) rquires the

lt,
as analysis Inthe EI1 to
"Induci the alternative of no action."

I
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There are two distinct interpretations of
"no action" that must be considered.
depending on the nature of the proposal
being evaluated. The first situation
might Involve an action such as
updating a land management plan where
ongoing programs Initiated under
existing legislation and regalatluns will
continue, even as new plans are
developed. In these cases "no action" Is
"!*nochange" from current management
direction or level of management
Intensity. To construct an alternatlye
that Is b•ied
''
nno management at all
would be a useiess academic exearje.
Therefore, the "noi action" alternatjve
may be thought of In terms of continuing
with the present course of action x*itgl
that action Is changed. Consequenyy.
projected Impecte of alternative 1
management schemes would be
compared In the EIS to those impa"t&&
projected for the existing plan. In this
case. alternatives would include
management plans of both greater and
lesser Intensity, especially greater and
lesser levels of resource development.
The second Interpretation of "no
action" Is Illustrated In Instances
Involving federal decisions on proposals
for projects. "No action" In such cases
would mean the proposed activity
would not take place. and the resulting
environmental effects from taking no
action would be compared with the
effects of permitting the proposed,
*activity or an alternative activity 1n go
forward.
Where a choice of "no action" by the
agency would result in predictably
actions by others. this consequence of
the "no action" alternative shoul4 be
included in the analysis. For example. If
denial of permission to build a railroad
to a facility would lead to construction
of a road and increased truck traffic, the
ES should analyze this consequence of
the "no action" alternative.
In light of the above. it Is difficult to
think of a situation where It would not
be appropriate to addrels a "no actlion"
alternative. Accordingy. the regulations
require the analysis of the no action
alternative even if the agency is under a
court order or legislative command to
act. This analysis provides a
benchmark. enabling declslonmakers to
compare the magnitude of
"environmentaleffects of the action
alternatives. It Is also an example of a
"oan a,-bl• ,lternallve outside the
juna-uction iii the agency which must be
analyzed. Section 1102.14(c). See
Question I above. inclusion of such an
analysis In the EIS Is necessary to
i Inform the Congress. the public, and the
President as Intended by NEPA. Section

11=1(,a

11•027
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4a. Q. What is the "agency's preherrett
alternative"?
A. The "agency's preferred
alternative" Is the alternative which the
agency believes would fulfill its
statutory mission and responsibilities.
giving conslderation to economic.
environmental technical and other
factors. The concept of the "agency's
preferred alternative" Is different from
the "environmentally preferable
alternative." although In some cases one
alternative may be both. See Question 6
below. It to Identified so that agencies
and the public can understand the lead
agency's orientatlon.
4b. Q. Does the "pWeaerred
alternative" have to be Identified in the
Draft ES5 and the Final EIS or lust in the;
Final EIS?
A. Section 1501.14(e) requires the
section of the EIS on alternatives to
"Identify the agency' preferred
alternative if one or more exists. in the
draft statement, and Identify such
aeternatlve'in the final statement
This means that if the agency has a
preferred alternative at tie Draft E1S
stage, that alternative must be labeled
or Identified as such In the Draft EIS. If
the responsible federal official In fact
has no preferred alternative at the Draft
EIS stage, a preferred alternative need
not be Identified there. By the time the
Final E1S Is filed. Section 150=14(e)
presumes the existence of a prefetre
alternative and requires Its
Identification In the Final £1S "unless
another law prohibits the expression of
such a preference."
4c. Q. Who recommends or
determines the "preferred alternative?"
A. The lead agency's official with line'
responsibility for preparing the EIS anid
assuring its adequacy is responsible for
identifying the agency's preferred
alternative(s). The NEPA regulations do
not dictate which official in an agency
shall be responsible for preparation of
ElSa. but agencies can Identify this
official In their Implementing
procedures, pursuant to Section 1507.3.
Even though the agency's preferred
alternative Is Identified by the EIS
preparer In the EIS. the statement must
be objectively prepared and not shlnntd
to support the choice of the agency's
preferred alternative over the other
reasonable and feasible alternativws.
is the "proposed action" thIN
ba.
same thing as the "preferred
A. The "proposed action" muy Ile. hIt
Is not necessarily, the agency's
"preferred alternative." The proposted
action may be a proposal in Its Initial
form before undaeroing analysis In 0
EIS process. If the proposed action

'N
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internally generated. such as preparing a
land management plan. the proposed
action might end up as the agency's
preferred alternative. On the other hand
She proposed action may be granting an
application to a non-federal entity for a
permilL The agency may or may not have
a 'preferred alternative" at the Draft EIS
stage (see Question 4 above), in that
case the agency may decide at the Final
U.1 stage, on the basis of the Draft EIS
and ihe public and agency comments,
that an alternative other than the
proposed action Is the agencyls
"preferred slternatlive."
Si. Q. [&the analysis of the "proposed
action" In an EIS to be treated
differently from the analysis of
alternatives?
A. The degree of analysis devoted to
each alternative In the EIS Is to be
substantially similar to that devoted to
the "proposed action." Section 22.14 I
titled "Alternatives Including the
propcsed action" to reflect such
comparable treatmentL Section
1502t14(b) specifically requires
"ulsubstantial treatment" In the EIS of
each alternative including the proposed
action. This tegulation dons not dictate
an mount of Information to be
provided, but rather, prescribes a level
of if??Gtment,which may In turn require
varying amounts of Information. to
enable a reviewer to evaluate and
compare alternatives.
fia. Q. What is the meaning of the term
"environmentally preferable
alternative" as used In the regulations
with reference to Records of Decision?
flow is the term "environment" used In
the phrase?
A. Section 1506.(b) requires that. In
cases where an E1S has been prepared.
the Record of Decision (ROD) must
Identify al allterntlives that were
considered. -.. . specifying the
alternative or alternatives which were
considered to be environmentally
preferable." The mnvironmentalfy
preferable alternative Is the alternative
that will promote the national
environmental policy as expressed in
NFJ'A's Section 101. Ordinarily, this
means the al•er.wtlve that causes the
lenst damage to the biological and
physical environment; It also means the
alternative which best protects.
preserves. and enhances historic.
cultural, and natural resources.
The Council recognizes that the
identificallon ,f the environmentally
preferable alternative may involve
dimcolt judgments. particularly when
Pus invironmental value must be
balancedagAInst another. The public
and other agencies reviewing a Draft
EIS can assist the had agency to
develop atid determine environmentally

Rules and Regulations

private applicant. or non-Federal
preferable alternatives by providing
entitles and are. at some stage. subject
their views In comments on the Draft
ederal approval of permits. loans.
fto
EIS. Through the identification of'the
S*nvfronmentatly preferable alterdative. >jtoan guarantees. Insurance or other
actions. What must and can agencies do
the decdslonmaker Is dearly faced with
to apply NEPA early In these cases?
a choice between that alternstive'and
A. Section 1501.(d) riquires federal
others. and must consider wheth& the
agendas to take steps toward ensuring
decision accords with the
that private parties and state and local
Congressionally declared pollclesdof the
entities Iniltltteenvlronmental studies a3
Act.

eb. Q. Who recommends or

soon as federal Involvement In their

*

determines what Is environmentally
preferable?
A. The agency EIS staff Is encouraged
to make recommendations of the
environmentally preferable
alternative(s) during E1S preparation. In
any event thMe had agency official
responsible for the EIS Is encouraged to
Identify the environmentally preferable
alternative(s) In the EM1.in all cases.
commentars from other agences and the
public are also encouraged to address
this question. The agency must Identify
the environmentally preferable
alternative In the ROD.
7. Q. What is the difference between
the sections In the EIS on "alternatives"
and "environmental consequences"?
How do you avoid duplicating the,
discussion of alternatives in prepiring
these two sections?
A. The "alternatives" section is the
heart of the EIS. This section rigorously
explores and objectively evaluates all
reasonable alternatives including the
proposed action. Section 1514.I
should Include relevant comparisons on
environmental and other prounds. The
"environmental consequences" section
of the EIS discusses the specific
environmental impacts or effects of each
of the alternatives including the
proposed action. Section 1502.Ma. In
order to avoid duplication between
these two sections. most of the
"alternatives" section should be devoted
to describing and comparing the
,
alternatIves. Discussion of
environmental impacts of these
alternatives should be limited to a
concise dpocrptive summary of such
Impacts In a comparative form,
including charts or tables, thus sharply
defining the Issues and providing a clear
basis for choice among options. Section
1502.14. The "environmental
consequences" section should be
devoted largely to a scientific analysis
of the direct and Indirect environmental
effects of the proposed action and of
each at'I- -','.-atves. It fornes the
anatsyUc basis iot the concrse
comparison In the "alternatives"
t section.
8. Q. Section 1501.M(d) of the NEPA
regulations requires agences to provide
'for the early application ofNEPA to
'cam where actions are planned by
:1I
:|

I

.

proposals can be foreseen. This section
Is intended to ensure that environmental
factors are considered at an early stage
In the planping process and to avoid the
situation where the appllcaft fora
federal permit or approval has
completed planning and eliminated all
alternatives to the proposed action by
the Sims the M1S procesa commences or
before he £1S process has been
completed.
Tbrough early consullation. business
applicants and approving agencies may
gain better appreciation of each other's
needs and foster a declsionmaking
process which avoids later unexpected
confrontations.
Federal agencies are required i..
Section 1507.3(b) to develop proceLures
to carry out Section 15011(d). The
r
procedures should Include an "outreach
program". such as a means for
prospective applicants to conduct pre
application consultations with the lead
Applicants
cooperating agen
need to find out. In advance of project
planning. what environmental studies or
;-other Information will be required. and
What mitigation requirements are likely.
in connecton with the later federal
NEPA process. Agencles should
designate staff to advise potential
applicant of the agencys NEPA
information requirements and should
publicize theirprepplcation
procadures andinformation
requirements In newsletters ur other
media used by potential applicants.
Complementing Section 1501.2(d).
Section 150L5(a) requires agencies to
assist applicants by outlining the types
of Inormaton required in those cases
where the agency requires the applicant
to submit environmental data for
possible use by the agency in preparing
an EIS.
Section 1505.5(b) allows agencies to
authorize preparation of environmental
assessments by applicants. Thus. the
procedures should also Include a means
for anticipa U4 •49 uLU&A.,,, ...
environmental studies or "early
to environmental assessments"
me of the federal agency's
soffi
to
NEA obliptions. However. In such
cam the aew must still evaluate
Independedy the environmental Issues
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and tal J~onsibilit for the
1
*nvno is&Iq assssm nt.. _
The provCdorn are Intended to
encourage and enable private and other
non-federal entities to build
tat considerations Into their
envir•
proosesIn a way that,
ownp

•. applIcattiond NEP andf

faci!•
avol&
I
9.

In

in
ofa
from •

pro

A.
eat I
plant
envi
late r

potI

hat extent must an sgency.8
whether an applicant rot a
Ltndl ns orother approval
will also ned apprfdal
eunc for the same

som other related aspect of
munt Integrate the NEPA#
at the
ibet10 to inau that I
d dec~sion effect
tat values, to avoid delays
process, and to head off

@other

nlidsc. Sp•cuically. the

*It"provde foe cases whem
a planned by... applicants"
fVatsd staff are available to
stial applicants of studies or
In
tteon that will foresetably
1l 8 foa the later fedeWal action:
shall consult with the
a
if the agency forese" its own
a ut In the propola and It shall
the NEPA process
insW
co
e eat the earliest possible time.
.Zd). (See Question 6.)
Sec
atlons emphasize agency
T
cooperation early In the NEPA process.
r
Section 1501.6. Section 1101.7 on
as
acti
so t
add|
othe
be
the
app
nv

"to also provides that all affected

Fea.m Send" are to be Invited to
to In scoping the environmental
paoil
Is i to Identify the various
en r
sul review and consultation
re I entstha m apply to the
er. Section
8 action.
p
tbrstthe drft ES list
) re
I .
all h eder permits. l1canses and
ot Cr tements that are needed to
0eproposL
le
Itt
Sprovisions create an affirmative
aon
on federal agecdes to Inquire
o0
sa y nd to the maximum degree
ase.to ascrtain whether an
t owill be seeklnother
• i tts
f41l assistance or approvaL or
m r the applicant is waiting until a

p

, 1has be" substantially
dv4ped befon requesting federal aid

vaL
a, a federal saency receiving a
st for approval or assistance
0
determine whether the applicant
aied separate requests for fedorl
with other
Irat aine
I
(aor•e ageies
$and # e Other
•

ikeUly to become Involved
1 then be contaded, and the hE•P
rorM- n1ited, to Insure an early
'a 'omprehensle analrds of tihe

II

direct and indirect effects of the
proposal and any related actions. The

agency should Inform the applicant that

action on its application may be delayed
unless it submits all other federal
applications (whore feasible to do so).
so that all the relevant agencie can
work together on the scopin# process
and preparation of the EIS. 6

noe. Q.What actions by agecies

djl tri
and/or applicants are alowl
EIS preparation end durng th 30-dy
period at publiatlod of a fina
review
EIS?
A. No federal decision an the
proose action shall be madjor
recorded until at liest 30 daysa.fter the
publication by EPA of notice tat the
pasrticul Whas been flMed vAhb EPA.
Siction *
1.s
105.1W.
and
btcti
15062 requires this deddon to be stated
In a public Record of Decision.
Until the agency I"ues Its Record of
Decidson no action by an egmncy or an
applicant concerning the proposal shall
be taken which would have en adverse
environmental Impact or limit the choice
of reasonable alternatives. Section
1506,1(a). But this does not preclude
preliminary planning or desfgn work
which is needed li support on
applJcattonfor permits or assistance.
1
Section 1500.1(d).
When the impact statementhn
question to a program F1L, no Major
action concerning the program may be
taken which may slgnilflcandylaffect the
quality of the human environ"ent.
unless the particular action Isi-ustlfted
independently of the prosrae•ts
accompanied by its own adequate
environmental impact statemdnt and
will not prejudice the ultimate decision
on the program. Section 150.1(c).
10b. Q. Do these limitations on action
(described In Question 10a) apply to
state or local agencies that have
statutorily delegated responsibility for
preparation of environmental documents
required by HEPA. for example, under
the HUD Block Grant program?
A. Yes. these limitations do apply.
without any variation from their
application to federal agencies.
11. Q. What actions must a lead
agency take during the NEPA,process
when it becomes aware that a non
federal applicant Is about to take an
action within the agency's jurisdiction
that would either have an advers
environmentld Impact or lUn4i the choie
of reasonable alternatives (e4g..
.. -' 'v•e"
',- her .r-,
'..

reource towau.

.,o ,.a

o,
W

proposl)
A. T•e federal agency must notify the
applicant that the agency will tIse
stroct a'navsWv stos to Insure that

the

lecum and predur ofe NMEA

1 WJ,14L

are fulfilled. Section 1505.11b). These
steps could include seeking injuncti ",
measures under NEPA. or the use
sanctions available under either Ii.
agency's permitting authority or statutes
setting forth the agency's statutory
mission. For example. the agency might
advise an applicant that if it takes such
I
action the agency will not process Is
application.
=6a. Q. What actions are subject to
the Council's new regulations. and w h.,
actions ar grandfathered under the old

guidelines?

A. T•e effective date of the Council's
regulations was July 3061979 (except for
certain HUD programs under the
Housing and Community Development
Act. 42 U.S.C. 5304(h) and certain stote
highway programs that qualify under
Section 102(21(D) of NEPA for whicn th.h
regulations became effective on
November 30.171). All the provisions
of the regulations are bindIn as of th,,t
date, Including those covering
declsionmaking. public partlcipatinn.
referrals, limitations on actions. EIS
supplements, etc. For example. a Racer,:
of Decision would be prepared even fo,
decisions where the draft EIS was filed
before July 30a197m
But In determiinin whether or not th,.
new regulations apply to the prepar~titui
of a pordcularenvitonmntao docunev -;
the relevant factor is the date off" -f',
the draft of that document. Thus
new regulations do not require 0.
-,,
redrafting of an ES or supplement
draft EI5 or supplement was filed beWor,,
July 30,1979. However, a supplement
prepared after the effective date of thp
regulations for an £IS Issued in final
before the effective date of the
regulations would be controlled by th-'
regulations.
Even though agencies are not reqwr,,
to apply the regulation! to an EIS or
other document for which the draft wIkN
filed prior to July 30. 197. the
regulations encourage agencies to Ulm,
the regulations "to the fullest extent
practicable." Le.. if It Is feasible to dos..
in preparing the final document. Sectic,

150I1(a).

Mib. Q. Are projects authorized by
Congress before the effective dale of t'i
Councils regulations grandfathered?
A. No. The date of Congressional
authorization for a project Is not
determinative of whether the Council%,
regulations or former Guidelines app))
to the particular proposal. No
Lanomplets projcts or prop's . r
kind ar grendatherad in whole or in
part. Only certain environmental
documents, for which the draft was
Issued before the effective date of the
regulations, are randlathered'

.
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zSb. Q. lJow does an appendix differ
from Incorporation by retersnce?
A. Firqt. If at all possible. the
appendix accompanies the £15. whereas
the miterial which isIncorporated by
reference does not accompany the EI.
Thus the appendix should contain
Information that reviewers will be likely
to want to examine. The appendix
should Include material that pertains to
preparation of a paicular B & Research
papers directly relqvant to the
lists of affeted sp~ies, discussion of
the mehdology cU models used In the
arnaysis of Impact4 extremesl detailed
responses to comments, or other
information, would be placed in the
apndix.
appendix must be complete and
available at the time the EIS b filed.
Five copies of the appendix must be sent
to EPA with five copies of the EIS for
filing. If the appendix i tCoo bulky to be
circulated. It Instead must be pltced In
conveniently accessible locations or
furnished directly to commentors upon
request. if It is not circulated with e
EIS. the Notice of Availability published
by EPA must so state. giving a telephone
number to enable potential commentors
to locate or request copies of the
appendix promptly.
Material that is not directly related to
preparation of the EIS should be
Incorporated by reference. This would
include other OiSs. research papers In
the general literature, technical
background papers or other material
that someone with technical training
could use to evaluate the analysis of the
proposal. These must be made available.
either by citing the literature. furnishing
copies to central locations, or sending
copies directly to commentors upon
request.
Care must be taken In all cases to
ensure that material Incorporated by
reference. and the occasional appendix
that does not accompany the E5S. are In
fact available for the full minimum
public comment period.
25a. Q. How detailed must an EIS
index be?
A.The EIS Index should have a level
of detail sufficient to focus on areas of
the EIS of reusonablo interest to any
reader. It cannot be rostricted to the
most Important topics. On the other
hand. It need nuPldentify every
conce. auie term or phrase In the EIS. i1
an agency believes that the reader Is
reasonably likely to be Interested in a
topic. it should LIe included.
28b. Q. Isa keyword index requ•ir•d
A. No. A keyword Index Is a relatively
short list of descriptive terms that
identifies the key concepts or subject
areas In a document. For example It
could consist of 20 terms which describe

tl most significant aspects of an EIS
04t a future researcher would need:

rorm
to each
cut down
on length.
A line or
qualifications
persons
iWo for
4,1
suffient..
be
should
type of proposal type of Impacts. type of
2I. Q. May an agency file xerox copies
,:
eqvironment. geographical area.
an S with EPA pending the
of
aaiplng or modelling methodologiesn
of printing the document?
completion
the
permits
technique
uidThis
copies of an EIS may be filed
SA.JXerox
compilation of EIS data banks. by
faitating quick and Inexpensive

a•ces to stored materials. While a

I• s not required by the!
kyword Index
rtgulatons. It could be a usful addition

ftseveralreasonsFirst.Itcanbe
Maep
pful asa qulck ndexfor nv

the EIS. helping to focus on areas of
intsmL Second. If an agency keepia
listing of the keyword Indexes of the ,
ElS It produces, the EIS preparers
themselves will have quick access to
sliilarresearch data and methodologies
to aid their future EIS work. Thlrd. a
keyword Index will be needed to make
sn IS available to future researchers
usin ES data banks that are being
dtviloped. Preparation of such an index
now when the document Is produced
will save a later effort when the data
banks become operational.
27a. Q. If a consultant Is used In
g
preparing an EIS. must the list of
preparers Identify members of the
consulting firm as well as the agency'
I
NEPA staff who were primarily
responsible?
.LSection 1502.17 requires
idintification of the names and
qtkltfications of persons who were
primarily responsible for preparing tae
IS or significant background papers.
including basic components of the
statement. This means that members-of
a consulting firm preparing material that
is to become part of the E3S must be
Identified. The EIS should Identify these
Individuals even though the consultant's
contribution may have been modified by
the agency.
27b. Q. Should agency staff involved
In reviewing and editing the EIS also be
Included In the list of preparers?
A. Agency personnel who wrote basic
components of the EIS or silnificant:

with EPA prior to pflttg onlyif the
xerox copies am simultaneously made
avallable to other agencies and he

public. Section siossof the reoulafo,

,

Wihgoverns BIS filing. spcfcly
requires Federal agencles to file ElSa
with EPA no eaer than the BS Is
distributed to the public. However. this
section does not prohibit xwoxfng as a
form of reproduction and dlstrtbutlon.
When an'ency choose aroxing as'
the reproductlon method, the M1S must
be clear ad legible to permt ease of

reading and ultimate microflching of the

ES. Whme color graphs are Important
to the MSB they should be reproduced
and circulated with the xertped copy.
29a Q. What response must an agency
provide to a comment on a draft EIS
which states that the EISa methodology
Is Inadequate or Inadequately
explained? For example. what level of
detail must an agency Include in Its
response to a simple postcard comment
making such an allegation?.
A. Appropriate responses to
comments are described In Section
1503.4. Normally the responses should
result in changes In thi tex.of the EIS.
not simply a separate answer at the
back of the document. But. In addition.
the agency must state what Its response
was. and If the agency decides that no

substantive response to a comment Is
necessary. it must explain briefly why.
An agency Is not under an obligation
to Issue a lengthy reiteration of Its
methodology for any portion of an EIS if
the only comment addressing the
methodology Is a simple complaint that
the 51S methodology Is inadequate. But
agencies must respond to comments.
however brief. which are specific in
their criticism of agency methodology.
background papers must, of couse. be
For example, If a commentor on an EIS
identified. The E11 should also ust th'
said that an agency's air quality
tebhnical editors who reviewed or 1
dispersion analysis or methodology was
edited the statements.
Inadequate. and the agency had
shoild
27c. Q. How much information
included a discussion of that analysis In
bli Included on each person listed? |
need be added
" the EIS. little if anything
W.The list of preparers should
a comment.
such
to
response
In
normally not exceed two pages.
However. If the commentur said,'
dispersion analysis was Inadequate
rim
had
Individuals
w'ilch
because of Its use of a certain
responsibility and neaenot Identify
technique, or that a
-computational
Individuals with minor Involvement. The
was Inadequately
analysis
dispersion
very
a
Include
should
list of proparers
computatonat
because
explained
brief Identification of the individuals
techniques wor* not Included or
Involved, their qualifications (expertise.
then the agency would have
professional disciplines) and die specific referenced.
substantive and
In's
respond
to
portion of the EIM for which they are
to such a comment.
way
meaningful
tabular
In
responsible. This may be done
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'alternatives that were discussed i4 the
Araft. a supplemental draft will nol be
Ineeded. For example. a commentor on a
draft 13S to designate a wilderness area
within a National Forest might I
volumlThe comments or
reasonably identify a specific tract of
summarle must be attached to the E15
the forest, and urge that It be considered
regardles ( whether the agency
for designation. If the draft 13S
believes .t
merit Individual
considered designation of a range of
discuss! inthe body of fthfinal £13.
-alternative tracts which encompassed
tob. Qo w mustat agency respond -forest area of similar quality and
te a
Ion• draft E•S thatralses
*quantity, no supplemental E1S would
new atd
v not previously
,have to be prepared. The agency could
canaid
i the d irsf
EIS?
Ifulfill
its obligation by addressing that
A. ossl uutlon might as In "evest
alterutlyve I. the final PS
Inpecflc
possible tuations. Firste
a common.-to
As
another
example, an 15S on)n
onedr
maylIndicate thsttheneis
,urbaon housing project may analyzb the
a posAshl alternative which. In the
Salternatives of constructing 2.000.4.000,
not a reaosnable
olw. hIs
:Sency's
alternall. Section INZ1•4(a). Itthat Is
oor 0.000 units. A commentor on thJ draft
IES might urge the considerationaf
the case, h agency must explain why
.constructing 5.000 units utilizing I'
the comnant does not warrant further
different configuration of buildingi. This
agency r pon$e, citing authoritles or
alternative is within the spectrumrof
reasons I at support the agency's
"alternativesalready considered. And.
position nd. if appropriate. Indicate
those ci1 umstances which would trigger • therefore. could be addressed in the
"finalE1S.
agency r appraisal or further response.
A fourth possibility is that a
Section 1 .4(), For example, a
commen r on a draft 13S on a coal fired commenlor points out an alternative
which Is not i variation of the proposal
power ptalt may suggest the alternative
of using $ynthetic fuel. The agency may
or of any alternative discussed in the
reject th4 alternative with a brief
draft Impact statement, and is a
discussidn (with authorities) of the
reasonable alternative that warrants
unavailability of synthetic fuel within
serious agency response. In such a case.
the time frame necessary to meet the
the agency must Issue a supplement to
need and purpose of the proposed
' the draft EIS that discusses this new
facility.
alternative. For example. a commentor
A a ad possibility is that an agency :on a draft E£S on a nuclear power plant
may ree Iv a commnent Indicating that a might suggest that a reasonable •
parilcul alternative, while reasonable. - alternative for meeting the prolsected
should
modified somewhat, for'.
")need for power would be througN peak
exempt to achieve certain mitigation
? load management and energy
benefit or for other reasons. If the
Sconservation programs. if the permitting
modi
tieson is reasonable, the agency "i agency has failed to consider thq
should nclude a dlgcusslon of It In the * approach in the Draft £.IS and the
final E For example, a commentor on . approach cannot be dismissed by the
a draft S on i proposal for a pumped
agency as unreasonable, a supplement
storeg powqr facility might suggest that Sto the Draft £13, which discusses that
the ap e•cant's proposed alternative
alternative, must be prepared. (If
shoul be enhanced by the addition of
necessary. the same supplement should
cartla reasonable mitigation measures.
also discuss substantial changes In the
Inclu g the purchase and setaslde of a proposed action or significant new
wildl preserve to substitute for the
circumstances or Information, as
tract be destroyed by the project. The
required by Section 1502.9(c)(1) of the
modi d alternative Including the
Councilrs regulations.)
addi ral mitigation measures should
If the new alternative was not raised
be dl tsed by the agency In the final
" by the commentor during scoping. but
could have been, commentors may find
A i'd sliliftly different possibility Is
that they are unpersuasivP In tbllr
.a1i comment ai. a draft £E! will raise
"effortsto have their su6ta,.•
an alernative which is a minor
aaltqrnative analyzed In detail by the
var! ion of one of the alternatives
.,
agency. However. If the new alternative
dis sed In the draft ElM but this
Is discovered or developed later. and It
varidton was not given any
constderation by the
1aenc. In such a * could not reasonably have beeti raised
during the scoping process, then the
case. thagency should develop and
evaluatl the new alternative, if It Is
- agency must address It In a I
supplemental draft 13. The aSgency Is
reasonable. In the final 1M If it is
SIn any case, ultimately responilble for
quaftatively within the spectrum of
If a numiler of comments are identical

or vary similar. agendcs may voup the
comments and prepare a single answer
for eBch
p..Comments may be
summ ize if they are especially

8035

preparing an adequate EIS that
considers all alternatives.
30. Q. When a cooperating agency
with jurisdiction by law Intends to adist
a lead agency's EIS and Itis not
satisfied with the adequacy of the
document. may the cooperating agency
adopt only the part of the 13S with
which It ts satisfied? If so. would a
cooperating agency with jurisdiction by
law have to prepare a separate 13S or
£13 supplement covering the areas of
disagreement with the lead agency?
A. Cenerally. a cooperating agency
may
adopt a lead
£15ti1haOut
without
recirculating
It if Itacys
conrudea
t,
NEPA requirements and its comments
and suggestions have been satisfied.
Section 130.3(a)l (c). If necessary, a
cooperatingagency may adopt only a
portion of t1 ead agency's M1S and
may reject that part of the 13S with
which it disagrees, stating publicly why
It did so. Section 1508.3(a).
A cooperating agency with
jurisidiction bylaw (e.g.. an agency with
Independent legal responsibilities with
respect to the pruposal) has an
independent legal obligation to comply
with NEPA. Therefore. if the cooperaing•
Is wrong
agency determines that the S13
or Inadequate. it must prepare a
supplement to the

£13,

replacing or

adding any needed Information, ant
must circulate the supplement as a a.
for public and agency review and
comment. A final supplemental 15S
would be required before the agency
could take action. The adopted portions
of the lead agency I1S should be
circulated with the supplement. bection
1506.3(b). A cooperating agency with
jurisdiction by law will have to prepare
its own Record of Decision for its action.'
in which It must explain how It reached
Its conclusions. Each agency should
explain how and why its conclusions
differ. if that is the case, from those of
other agencies which Issued their
Records of Decision earlier.
An agency that did not cooperate in
preparation of an EIS may also adopt an
13S or portion thereof. But this would
arise only in rare Instances. because an
agency adopting an E1S for use in its
own decision normally would have been
a cooperating agency. If the proposed
action for which the E15 was prepared ts
substantially the same as the proposed
"C1.0a of the adopting agency. the EI
may be adopted as long asit Is
recirculated as a final F£S and the
agency announces what it is doing. "h'i
would be followed by the 30-day reviv,,
period and Issuance of a Record of
DecIsion by the adopting agency.'
proposed action by the adopting &
Is not substantially the same as thi.

•
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alert e&eVides or ofulcIals who can
Implemert lI.epe extra measures. and
will cncoorufw lo.em to do so. Oecaoe
the EIS is the metal comprehensive
environmental escument. ItIs an Wila

,evAl
vehicle 1:1

to by nut rot .0iv the

far*.! ,'J:I "viro:.r.me,.'
rf.1•

IapS.-W"
*;apropdlat
of
spectnem
W,'.
'he
also
.
m~tlgatio., .
Htowever. to ensure that
environmental effects ofo paropse
action are fairly asessme te
vrobabillv of the Jtlgatlon measures
must also be
being Impted

discuued. Thus the £.S and the Record

ur qedsclo hc.ald Indicate the
likelihood that such measusr will be
adopted wr enforced by the responsible
agencies. Sections 11502.11(b). 1505, If
thers Is a b!sto.y of nonenforcementor
opposltion to such measc-.mi. the I
and Record of IccIson should
acknowledge such opposition or
nonenforcement. If the necessary
mitigation mearieres will not be ready

fore long period of time. this fact. of
course. should ui•o be recognized.

Mie. Q. Whe3 must a worst case

analysis be Incuded In an EIS?
A. If there sic saps In relevant
information or scientiflc uncertainty
pertaining to an ,,sncys evaluation of
significant adverso Impacts on the
human envlruni.:ent. an agency must
make clear that such information Is
lacking or that the uncertainty exists.
An agency ,m.ir include a worst case
analysis of the pltantisl Impacts of the
proposal and ;,n indication of the
probability or iasprobabtlity of their
occurenca if (.*) the information relevant

9i
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cumleis andReguprplatelycrss
lost

1k9-1'
ps

i

Is useful
4atumeats
propoped plancross-,.
Theappropriately
eferenced. are
to show
example.
an
as
readers
OrEIS
Unow one choice of management options
ranslates Into effects on natural '
resources. hi procedure permits
rnitlltlon of the Wday public review of
ioposed forest plans, which Is required

to cause agpe cs to consider those
uences whe. acting on
potenttal
the basis of lontific uncr"rtintiecor
Information. Thoe
gaps in &val
the basis of
ulated ims
analy IsIs
lion. using reasonable
llo In
v

pr 0-ojl.9the woent possibleI
conseq.D• f .propoo action.

.•Fot ns'.

11 *e-are4r,.

&,lntiic

d lapa is&the ai411able
rnInS diti humber of

b•nflcertdty

Informetoton

eil fish at would betontrw•ined in
l
facility. 113 Mespo
a cooling w

considerethe
agency muV•s .nd
poeslullky aoa loss of the commsial

or sport Bobsh.
Ifnaddlll to an analysis of a 1ofv
avlne,
tastropoic iupact

probebilltyl

ehould asq
cd
of events of hlfr
p__analysis
b
t less drastc.ImWerM
pRobabll
re amn ESor an ".wli.

r nl.

combined
document (s
"pgaybhacI
EIS orEA
information
satisfy NEPu

h another project planning
metimes called
g"). to what degree may the
er to and rely upon
n the project document to
' requirements?

"A.Se' tIL

of•hsfe regulations

draft EISS be prepared
concurrenth and Integrated with
environmen at analyses and related
surveys and studies required by other
federal stat teo. In addition. Section
15084 alo, any environmental
document p spared In compliance with
NEPA to be mbined with any other
ment to reduce dupllca~ion
isency d
Ark. However, these
and pape
ars not Intended to
provisions
authorize e preparation ofa short
summary a outline M.& attached t6 a
to adverse Impsc ta is essential to a
4stalled p )act report or land use plan
reasoned choice among alternatives and containing Jhe required environme4tal
the overall costs of obtaining the
Imnpct date. In such circumstances, the
Information are exorbitant, or (b) the
reader would have to refer constantly to
information relevant to adverse Impacts
the detailed report to understand the
Is Important to the decision end the
environmental Impacts and alternatives
means to obtain It are not known.
which should have been found In the EIS
NEPA requires that Impact
itself.
statements, at a minimum, contain
The EIS most stand on Its own as an
Information to alert the ptiblic and
analytical document which fully Informs
Congress to all known ponible
decislonmakers and the public of the
environmental consequences of agency
environmental effects of the proposal
action. Thus. one of the federal
and those of the reasonable alternatives.
govemment'e must importunt
Section 1502.1. But. as long as the ES Is
obligations is li, present to the fullest
rJearly Identified an?" self-supp.•rtng.
extent possible the spectrMn of
It can be physically.Included In or
consequences that may result from
ittaced to the project report or land
agency decisions. and the details niF their -sa p:'an. and may use attached report
e
potential consequences for the suman
Mnaterial as technical backup.
t
environment.
, Forest Service environmental im
jlnS
2tb. Q. Whet Is the purpose of la
managpment
forest
for
'Otatements
warst case analysis? How Is It
.#te handied in this manner. The
the
of
scope
the
pr
formulated and what b
Identifies the a

analysis?
A. he.purpose of the analysis is to

carry out NVP's mandate fr full
disclosure to the public of the potantial
consequences of agency decisions. and

requires thb

manamis•fl•t p0an1I
' , the
.ftaied p•roposed plan accompanlj5 tOe
S throuih *.hereview process. a

the

by the Notional ForMt Management Act.
All the altemnatives am discussed In
read as an
he E£19 which can bet
ndependent documnt. The dctalls of
he manaemeMn plan am not repeated
a the EM. and vice ves.TMhs Is a
resonebla functional sePration of the
documnts: the S19 contains Information
relevant to the choice among
eltemnatlves: th plan la detailed
lecription of pr•osed m anagement
%and
activllies suitable for use bythe
manags. Th procedure pr•des for
concurrent compliance with the public
review requirements of both NEPA and
the Natidna Forest Management Act.
Under some circumstances. a project
report or management plan may be
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totally merged withasthe
document labeled both "19"•and
"management plan" or "project report."
This may be reasonable where the
documents are short, or where the EIS
format and the regulations for dear.
analytical Elsa also satisfy the
requirements for a project report.
2.Q. My state and federal agencies
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do they resolve law. policy and resource
conflicts under NEPA and the relevant
state environmental policy act? How do
they resolve differences In perspective
where. for example, national and local
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A. Under Section 1501.5(b). federal.
state or local agencies. as long as they
Include at least one federal agency. may
art as Joint lead agencies to prepare an
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relevant federal agencies to cooperate
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environmental assessments and the
preparation of joint EISs under NEPA
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laws. so that one document will satisfy
both laws.
The regulations also recognize that
certa.A
between the proposed federal action
and any approvd state or local plan or
law. The Jaunt document ihould discuss
the extent to which the federal agency
would roncile Its proposed action with
such plea or law. Section I105.d). (See

QeUeton 2

Because tem maybe differences in
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the EIS Jie,,_ an EIS on one action Is
Ieing adaptlqI for use In a decision on
another actiinI, the EIS would be
treated as a idraft and circulated for the
normal publlc comment period and other
procedures. Section 150&.3(b).
31a. Q. Ddcthe Councils NEPA
regulations dpplyto Independent
regulatory asnoies like the Federal
F.nergy RegYastory Commission (FERCI
and the Nucdear Regulatory
Commission?
A. The sta'tutory requirements of
NFPA's Section 102 apply to "all.
agencies of the federal overnment.
The NEPA regulation$ Implement the
procedural provisions of NEPA as sat
forth in NEPAl Section i042) for all
agencies of the federal governmenL The
NFPA regulations apply to Independent
regulalcry agencies. however, they do
not direct independent regulatory
agencies or other agencies to make
Jecisions in any particular way or in a
way Inconsistent with an agency's
statutory charter. SectionJ 1500.3. 1500.8.
1507.1. and 1507.3.
31b. Q. Can an Executive Branch
agency like the Department of the
Interior adopt an EIS prepared by an
independent regulatory agency such as
FERC?
A. Iran Independent regulatory
agency such as FERC has prepared an
EIS in connection with Itls approval of a
proposed project. an Executive Branch
agency (eg.. the Bureau of Land
Management In the Department of the
Interior) may. in accordance with
Section 1508.3. adopt the EIS or a
portion thereof for Its use in considering
the same proposal. In such a case the
EIS must. to the satisfaction of the
adopting agency, meet the standards for
an adequate statement under the NEPA
regulations lincluding scope and quality
of analysis of alternatives) and must
comments
satisfy the adopting agency's
Independent L
and suggestions. U the
regulatory agency fails to comply with
the NEPA regulations, the cooperating or
adopting agency may find that It Is
unable to adopt the E1S, thus forcing the
preparation of a new EIS or E15
Supplement for the same action. The
NFPA regulations were made applicable
to all federal agencies In order to avoid
this result, and to achieve uniform
"%e F""
application and efficit ..
process.
32. Q. Under what circumstances do
old ElSs have to be supplemented before
taking action on a proposal?
A. As a rule of thumb, If the proposal
hus not yet been Implemented. or if the
EIS concerns an ongoing program. EMSS
that are more than 5 years old should be
carefully reexamined to determine If the

criteria in Section 150ZO compel
priparstlon of an EIS supplement.
If an agency has made a substantial
change In a proposed action that is .
relevar. to environmental concerns. If
tsiY, -are significant new circumstancb
..-nn.urmatlon relevant to
anmental concerns and bearing 9n
the:proposed action or Its Impacts, a
8tqplemental EIS must ;e prepared f*
an;Id EIS so that the agency bas the
beWt possible Information to make any
necessary substantive changes In Its
a
decisions regarding 115e proposal.
Section 1502.0(c).
m Q. When must a referral of an
Interagency disagreement be made to
the Council?
S.The Council's referral procedure Is
a v.decis on referral process for
Infiragency disagreements. Hence.
Section 1504.3 requires that a referring
agencv must deliver its referral to the
Council not later than 25 days after
blfcation by EPA of notice that the
inal EIS is available (unless the lead
agency grants an extension of time
under Section 1504.3(b)).
33b. Q. May a referral be made aftbr
this Issuance of a Record of Decisiont
|:
4O.No. except for cases where
agencies provide an Internal appeal 4
propedure which permits slmultaneoup
filipg of the final EIS and the record of
deoision (ROD). Section 1508.10(bX)2).
Otbaerwise. as stated above, the process
is a pro-declsion referral process.
Referrals must be made within 25 days
after the notice of availability of the
final EIS. whereas the final decision
(ROD) may not be made or filed until
after 30 days from the notice of
availability of the EIS. Sections
1504.3(b). 1505.10(b). If a lead agency
has granted an extension of time for
another agency to take action on a
referral, the ROD may not be issued
until the extension has expired.
. 34a. Q. Must Records of Decision
(RODs) be made public? How should
they be made available?
A. Under the regulations. agencies
must prepare a "concise public record of
decision." which contains the elemenl
speclfied In Section 1505.2. This publit
record may be Integrated Into any otb er
decision record prepared by the agendy.
or it may be separate if decision
documents are not normally made
public. The Record of Decision is
Iintended by the Council to be an
environmental document (even though It
is not explicitly mentioned In the
definition of "environmental cocument"
In Section 1508LO). Therefore. It must be
made available to the public through
aeprproste public notice as required by
Section 150.8b). However, there Is no
speclfic requirement for publication of

Iij

the ROD Itself, either In the Federal
ester or elsewhere.

fflb&*Q. May the summary section In

the final Environmental Impact

Statement substitute for or constitute an

agency's Record of Decision?
A. No. An environmental Impact
statement Is supposed to Inform the
decislonmaker before the decision Is
made. Sections 150Z1 .1505.L The
Councils regulations provide for a 30
day period after notice Ispublished that
the final ES hasbeen fled wlth EPA

before the agency may take final action.
During that period. In addition to the

agency's own Internl final review, the

public and other agencies can comment
on the final EIS prior to the agency's
final action on the proposl. In addition.
the Councirs regulations make dear that
the requirements for the summary in an
EIS are not the same as the
requirements for a ROD. Sections
1502.12 and 1505.±
34c. Q. What provisions should
Records of Decision contain pertaining
to mitigation and monitoring?
A. Lead agencies "shall Include
appropriate conditions [including
mitigation measures and monitoring and
enforcement programs] In grants.
permits or other approvals" -and shall
"condition funding of actions on
mlttgation." Section 10.&. Any such
measures that are adopted must be
explained and committed in the ROD.
The reasonable alternative mitigation
measures and monitoring programs
should have been addressed in the draft
The discussion of
and final EM1.
mitigation and monitoring In a Record of
Decision must be more detailed than a
general statement that mitigation is
being required. but not so detailed as to
duplicate discussion of mitigation In the
M1S. The Record of Decision should
contain a concise summary
Identification of the mitigation measures
which the agency has committed Itself
to adopt.
SThe Record of Decision must also
state whether all practicable mitigation
measures have been adopted. and If not.
why not. Section 1503.2(c). The Record
of Decision must Identify the mitigation
measures and monitoring and
enforcement programs that have been
selected and plainly Indicate that they
are adopted as part of the agency's
decision. If the proposed action is ne•
issuance of a permit or other approval.
the specific details of the mitigation
*measures shall then be Included as
appropriate conditions In whatever
rantts permits, fundlin or other
approvals are being made by the federal
agency. Section 1503 (a). (b). If the
proposal Is to be carried out by the
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agency planning end dedslonmaking"j
and to "aid an agency's compliance wIth
INEPA! when no environmental Impact
i. `
statement Is necessary." Section
.U(aX2l.The appropriate
15011.3b).1
mitigation measures can be Imposed as
enforceable permit conditlons, or
adopted as part of the aency final
decision In the "me manner mntiSatloh
measures *ae adopted in the formal
Record of Decision that Is requi-ed In 3
ES cases.
40. Q. If an environmental assessment
Indicates that the environmental off"eti
of a proposal are significant but that. ,e
with mItlieaton, those effects may be
reduced to loss than significant levels.
rsy the agency make a findlng of no I
significant impact rather than prepare.I
an EIS? I thata legillmat function of,

public comment before taking.action.
Section 15O1.4(e)(2).
,. Similarly. scoping may resat In a ,
-iedeflnition of the entire sirclect. as d
result of mitigation propos.ls. In that
case. the agency may alter Its previous
decision to do an EIS. as long as the
agency or applicant resubmits the entire
proposal and the EA and FONSI are
available for 30 days of review and
comma t. One example of this would be
size and location of a
where
industrial park are changed to
propo
avoid ecting a nearby wetland area.
$in4

"LeOmZ ms

..
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an EA and scoplztg?
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ENT OF TRANSPCUTATION

igwar Traffic Be"t)

i
tration
A
A. Mtiation measures may be relied
upon to make a finding of no significant
41 CPA Pat 531
.
impact only If they are imposed by
LYM n-0 hoUce
oocke.1
statute or regulstion, or submitted by an
I
applicant or agency as part of the
Automobile Average Fuel
Paswm
original proposal As a general rule. the
Standards; Exemption From
Ec
regulations contemplate that agencies
Averag Foed Economy Standards
should use a broad approach in defining
significance and should not rely on the
A
National Highway TraffIc
possibility of mitigation as an excuse to
Safety dminfstration. Department of
avoid the EIS requirement. Sections
508., pr06osa. a
tTransp
rnation.
ACTION- Final decision to grant
If a proposal appears to have adverse
.xemption from fuel-economy
effects which would be significant. and'
standa a8.
certain mitigation measures are then
MM
. This notice exempt4
developed during the scoping or EA
xcellb r Automobile Corporation
stages. the existence of such possible "
(Excali r) from the generally'
mitigation does not obviate Me need or
I
an EIS. Therefore. If scopfng or the EA,
applie t average fuel econo(y
Identifies certain mitigation possibilities
without altering the nature of the overall stands s of 19.0 miles per gallon (mpg)
eard 20 mp for 197a and 1980 model
proposal Itself, the agency should
pai senser
and
submit ti " year
continue
establishes aalternative
respect
ely. andautomobiles.
mitigation,
posal, the
andEIS
theprocess
potential
pp . stand s. The alternative standards are
i
11.5 mpiin the IWO model year and 1.
for public and agency review and
19M model yeara
comment. This is essential to ensure thaat
mpg in h 19R0 model year.
the final decision Is based on all the
oDATr:• e exemptions and alternative
relevant factors and that the Fall NEPAI
stands s set forth In this notice apply
process will result In enforceable
and 1980 model years.
In the I
mitigation measures through the Record
1PORH•ATTO CONTACT:
r
FOR
of Decision.
In some Instances, where the proposal Robert ercure. Office of Automotive
nomy Standards. National
Fuel
Itself so integrates mitigation from the
Highw Traffic Safety Administration.
beginning that It Is Impossible to define
.•
400 Sev nth Street SW.. Washington.
the proposal without including the
(202-755-384).
. D.C.
mitigation, the agency may then rely oz
SUfE
ArY MORMAT1O0 The
the mitigation measures In determinIng.
that the overall effects would not be 4 Nation Highway Traffic Safety
A
- M,• SA) Is exempting
significant (e.g.. where an application f A%?
£.^,;atar tram mIe generally applicable
a permit for a small hydro dam is oaseu
averag4 fuel economy standarnls for the
on a binding commitment to build fish ,
Il79 an I 1980 model year and!
ladders. to permit adequate down
stream flow. and to replace any lost j establih Ing alternative standirds
applie a to that company In those
wetlands, wildlife habitat and
model years. This exemption Is Issued
recreational potentil.l In those
under the authority of section IO2_c) of
Instances, agencies should make the
the Metor Vehicle Informx.tiom.and Cost
FONSI and CA avellable for 20 days oI
-

a
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Savings Act. as ainended (tha Act) (If
U.S.C. 2002(c)). Section 60=c; provide,.
,that a manufacturer of passenger
au:omobiles that manufactures fewer
than 10,0W passenger automobiles
annually may be exempted from the
generally applicable average fuel
economy standard for a particular
model year If that standard Is greater
than the low volume manufacturer's
maximum feasible average fuel econon,%
and If the •HTA'establishes an
alternative standard applicable to tha,
manufacturer at the low volume
manufacturer's maximum feasible
average fuel economy. Sectior 502(el of
the Act (15 U.S.C. 2002(e)) requires the!
NHTSA to consider.
(1) Technological feasibility.
(2) Economic practicability'.
(3)The effect of other Federal motor
vehicle standards on fuel economy: and
(4) The need of the Nation to cons. rm,
energy.
This final rule was preceded by a
notice announcing the NHTSAs
proposed decision to grant an exempt,,,,
to Excalibur for the 1979 and 1980 mode
years (45 FR 50M40. July 31.1980). No
comments were received detring the 45
day comment period.
Based on Its conclusions that it is not
technologically feasible and
economically practicable for Excalibur
to improve the fuel economy of Its 1979
and 1960 model year automobiles above!
an average of 1L5 and 16.2 mpg.
respectively, that other Federal
automobile standards did not affect
achievable fuel economy beyond the
extent considered In this analysis. and
that the national effort to conserve
energy will be negligibly affected by th,
granting of the requested exemptions.
this agncy concludes that the maximum
feasible averag fuel economy for
Excalibur In the 1979 and 198O model
years Is 11.5 mpg and 18.2 mpg.
respectively. Therefure. NHTSA is
exempting Excalibur from the generally
applicable standards and is establishing
alternative standards of 11.5 mpg for th,,
1979 model year and 18.2 mpg for the
1980 model year.
In consideration of the foregoing. 49
CFR Part 531 Is amended by revising
I 6314(b)(l) to read as follows:
1531.5 %e eco-oa+.--a---'
a

0

0

(b) The following manufacturers shall

comply with the fuel economy standrnd
indicated below for the specified mod't
ream
(5) Excallbur Automobile Corpora tion

