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Commission
Issuances

CLI-99-26

Cite as 50 NRC 255 (1999)
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:
Greta Joy Dicus, Chairman
Nils J. Diaz
Edward McGaffigan, Jr.
Jeffrey S. Merrifield

Docket Nos. 30-16055-ML
30-16055-ML-REN

In the Matter of

ADVANCED MEDICAL SYSTEMS, INC.
(Cleveland, Ohio)

October 20, 1999

The Commission denies a petition for review of a Presiding Officer's decision
that terminated a proceeding following the NRC's transfer of regulatory jurisdiction
to an agreement state.

MEMORANDUM AND ORDER
The City of Cleveland has petitioned the Commission for review of a Presiding
these
Officer's decision, LBP-99-28, 50 NRC 67 (1999), which (1) suspended
jurisdiction
license renewal proceedings pending the NRC's transfer of regulatory
once the
over byproduct material to Ohio, and (2) terminated these proceedings
have the
to
seeks
NRC-Ohio transfer agreement took effect. The City of Cleveland
renewal
the
on
(one
NRC retain jurisdiction over both pending related proceedings
both
not
if
or,
application)
application and one on the NRC Staff's denial of that
AMS's
involving
proceeding,
proceedings, then at least over the license denial
Both the
alleged lack of the requisite financial assurance for decommissioning.
review.
for
petition
the
oppose
(AMS)
NRC Staff and Advanced Medical Systems
standards
the
meet
not
does
It
review.
The Commission denies the petition for
NRC-Ohio
set out in 10 C.F.R. §2.786(b)(4). See 10 C.F.R. §2.1253. The
the present
initiated
NRC
The
1999.
31,
Agreement became effective on August
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issues related to license renewal.
adjudicatory proceedings to consider discrete
view, an adjudication on license
Contrary to the City of Cleveland's apparent
scope of the recently entered
the
contest
renewal is an inappropriate forum to
Petition for review denied.
Ohio.
of
agreement between the NRC and the State
IT IS SO ORDERED.
For the Commission'
ANNEYMFE L. VIETTI-COOK
Secretary of the Commission
Dated at Rockville, Maryland,
this 20th day of October 1999.

present, he would have
the atfirmation of this Order. If he had been
Comnissioner Diaz was not available for
approved the Order.
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CLI-99-27

Cite as 50 NRC 257 (1999)
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Greta Joy Dicus, Chairman
Nils J. Diaz
Edward McGaffigan, Jr.
Jeffrey S. Merrifield

Docket Nos. 50-443-LT-2
50-423-LT
(consolidated)

In the Matters of

NORTH ATLANTIC ENERGY
SERVICE CORPORATION
(Seabrook Station, Unit 1)
NORTHEAST NUCLEAR ENERGY
COMPANY
(Millstone Station, Unit 3)

October 21, 1999

In this Order, the Commission finds that Petitioners have both demonstrated
standing and proffered two admissible issues (regarding foreign ownership and
financial qualifications). The Commission also sets the case for oral hearing,
establishes a procedural schedule for the proceeding and makes various other
procedural rulings.

RULES OF PRACTICE:

STANDING

To show standing in a license transfer proceeding, a petitioner must
(I) identify an interest in the proceeding by
(a) alleging a concrete and particularized injury (actual or threatened) that
(b) is fairly traceable to. and may be affected by, the challenged action (the grant of an
application), and

257

(c) is likely to be redressed by a favorable decision, and
(d) lies arguably within the "zone of interests" protected by the goerning statute(s).
(2) specify the facts pertaining to that interest.

See 10 C.F.R. § 2.1308; North Atlantic Energy Service Corp. (Seabrook Station,
Unit 1), CLI-99-6, 49 NRC 201, 214-15 (1999). See generally Yankee Atomic
Electric Co. (Yankee Nuclear Power Station), CLI-98-21, 48 NRC 185, 194-96
(1998).
RULES OF PRACTICE:

STANDING

Petitioners in this proceeding advance an injury claim similar to that which the
Commission accepted when admitting an intervenor in another license transfer
proceeding involving Seabrook, i.e., "the potential that NRC approval of the
license transfer would put in place a financially incapable co-licensee, thereby
increasing . . . [their] risk of being forced to assume a greater-than-expected
share of Seabrook's [and Millstone-3's] operating and decommissioning costs."
Seabrook, CLI-99-6, 49 NRC at 215. Indeed, as the Commission stated in
Seabrook, "it is hard to conceive of an entity more entitled to claim standing
in a license transfer case than a co-licensee whose costs may rise . . . as a result
of an ill-funded license transfer. This kind of situation justifies standing based on
'real-world consequences that conceivably could harm Petitioners and entitle them
to a hearing.' " CLI-99-6, 49 NRC at 215, quoting Yankee Nuclear, CLI-98-21,
48 NRC at 205.
RULES OF PRACTICE:

STANDING

"The [Atomic Energy Act ('AEA')] protects not only human health and safety
from radiologically caused injury, but also the owners' property interests in their
facility." Seabrook, CLI-99-6, 49 NRC at 216 (and cited authority). "Persons
or entities who own (or co-own) an NRC-licensed facility plainly have an AEA
protected interest in licensing proceedings involving their facility." Id.
RULES OF PRACTICE:

STANDING

Grievances on foreign ownership are general in nature - the foreign ownership
restriction protects national, not individual, interests - and therefore do not
provide a separate basis for standing. See generally Metropolitan Edison Co.
(Three Mile Island Nuclear Station, Unit 1), CLI-83-25, 18 NRC 327, 333 (1983).
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RULES OF PRACTICE:

ADMISSIBILITY

To show admissible issues, a petitioner must
(1) set forth the issues (factual and/or legal) that petitioner seeks to raise,
(2) demonstrate that those issues fall within the scope of the proceeding,
(3) demonstrate that those issues are relevant and material to the findings necessary to a
grant of the license transfer application,
(4) show that a genuine dispute exists with the applicant regarding the issues, and
(5) provide a concise statement of the alleged facts or expert opinions supporting petitioner's
position on such issues, together with references to the sources and documents on which
petitioner intends to rely.

See 10 C.ER. § 2.1308; Seabrookl CLI-99-6, 49 NRC at 215. See generally
Baltimore Gas & Electric Co. (Calvert Cliffs Nuclear Power Plant, Units I and 2),
CLI-98-25, 48 NRC 325, 348-49 (1998).
LICENSE TRANSFER:

FINANCIAL QUALIFICATIONS

FINANCIAL QUALIFICATIONS
Section 50.80(b) of 10 C.ER. requires a license transfer application to include
information necessary to establish such financial qualifications as are required
under 10 C.F.R. § 50.33. Under these regulations, an applicant may either establish
that it is an "electric utility" (as defined in 10 C.ER. § 50.2) that is not subject to a
case-specific financial qualifications review under section 50.33(f) or it must submit
information demonstrating that it either possesses or has reasonable assurance of
obtaining the funds necessary to cover the estimated operating costs for the license
period.
LICENSE TRANSFER:

FINANCIAL QUALIFICATIONS

FINANCIAL QUALIFICATIONS
DEFINITIONS:

ELECTRIC UTILITY

Section 50.2 of 10 C.F.R. states that the term "electric utility" encompasses
investor-owned utilities, including generation or distribution utilities, as well as
a number of other types of enterprises, including cooperatives and government
owned utilities. This portion of the regulatory definition is not a separate definition
at all but is intended merely to indicate that investor-owned utilities (like other types
of utilities listed in the rule, such as a cooperative) may fall within the category
of "electric utility" - not that they always fall within that category. Any other
result would allow an investor-owned utility to qualify for the "electric utility"
exception specified in 10 C.ER. § 50.33, even if it were to lack the rate-based
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financial assurance on which the Commission relied in creating that exception.
Such a result would contravene the Commission's intent in creating the exception.
The Commission has always understood the definition to call for some form of
rate-based reimbursement.

LICENSE TRANSFER:

FINANCIAL QUALIFICATIONS

FINANCIAL QUALIFICATIONS
The Commission needs to know the answers to the following questions before
determining whether the Applicant NEP satisfies our "financial qualifications"
requirements (unless of course NEP chooses instead to attempt a demonstration
that it satisfies the financial qualifications requirements that 10 C.ER. § 50.33(f)
imposes on entities other than electric utilities): (i) what portion of NEP's business
would lie within this "principal" focus, (ii) what portion of its costs would
be recovered "either directly or indirectly" (10 C.F.R. §50.2) - through
FERC-approved rates, through rates approved by state public utility commissions
("PUCs"), and through spot market sales (the rates for which are, strictly speaking,
set by neither the FERC nor the PUCs), and (iii) why interstate sales pursuant to
the FERC's rate caps (which differ from the more typical cost-of-service based
rates allowed by state PUCs) would provide any guarantee of cost recovery.

MEMORANDUM AND ORDER
This proceeding involves a March 15, 1999 application by the New England
Power Company ("NEP" or "Licensee") seeking authorization of an indirect
transfer of its 9.9% ownership interest in the Seabrook Station, Unit 1, and its
12.2% ownership interest in the Millstone Station, Unit 3 ("Millstone-3"). ' More
2
specifically, pursuant to section 184 of the Atomic Energy Act of 1954 ("AEA")
and 10 C.F.R. § 50.80 of our regulations,' NEP seeks the Commission's approval of
indirect license transfers to the extent that they are effected by a transaction under
which NEES (of which NEP is a wholly owned subsidiary) would itself become
IA

pending merger of the New England Electric System ('NEES," the parent company of NEP) with Eastern

Utilities Associates, which owns Montaup Electric Company, wsould result in an increase in NEES s oswnership
interest in Millstone-3 to approximately 16.2% and its ownership interest in Seabrook to approximately 12 917, The

Commission has granted Montaup's request for approval of the sale of its share of Seabrook to Little Bay Power
Corporation. However, the sale itself has not yet been finalized.
242 U S.C.
C
2234 (precluding the transfer of any NRC license unless the Commission both finds the transfer in
accordance with the ALA and gives its consent in swriting).
I"rhis regulation reiterates the requirements of AEA § 184, sets forth the filing requirements for a license transler
application, and establishes the following test for approval of such an application: (I) the proposed transleree is
qualified to hold the license and (2) the transfer is otherwise consistent with law, regulations, and Commission orders
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a wholly owned subsidiary of The National Grid Group plc ("National Grid"), a
company incorporated under the laws of England and Wales. NEP would remain
a co-licensee of both plants with the company's rights and obligations unaltered,
and with the only change being in its upstream ownership. Consequently, NEP
does not seek to amend the Seabrook and Millstone-3 licenses. Three other co
owners have filed petitions to intervene and requests for hearing, seeking to oppose
NEP's application. For the reasons set forth below, we find that Petitioners have
both demonstrated standing and proffered two admissible issues (regarding foreign
ownership and financial qualifications). We also set the case for oral hearing, set
the schedule for the proceeding, defer appointing a presiding officer, and make
various other procedural rulings.

I.

BACKGROUND

The Commission published the notice of NEP's application on June 30, 1999, in
the Federal Register 64 Fed. Reg. 35,190-92. In response, Connecticut Light and
Power Company and Western Massachusetts Electric Company filed a joint petition
to intervene and request for hearing of the Millstone-3 portion of the application.
Motion of the Connecticut Light and Power Company and Western Massachusetts
Electric Company for Leave to Intervene and Petition for a Hearing, dated July 20,
1999. Similarly, Connecticut Light and Power Company and North Atlantic Energy
Corporation ("NAEC") filed a virtually identical petition and request for hearing
concerning the Seabrook portion of the application.' Motion of the Connecticut
Light and Power Company and North Atlantic Energy Corporation for Leave to
Intervene and Petition for a Hearing, dated July 20, 1999. The three petitioners are
all among the subsidiaries of Northeast Utilities ("NU-) which, either directly or
through its various subsidiaries, holds approximately a 68% interest in Millstone
3 and a 40% interest in Seabrook. In addition, NU is the licensed operator of
Millstone-3, and NAEC is the licensed operator of Seabrook.
Petitioners assert that the application provided neither sufficient assurances that
NEP will remain financially qualified nor a sufficient mechanism (called a "ne
gation action plan") to prevent foreign control of NEP's licenses. On July 27,
1999, NEP filed a response to both petitions. Response of New England Power
Company to Requests for Hearing ("Response"). The three petitioners filed a
Reply Brief on August 3d, to which NEP filed a further Response Brief on August
10th. The Staff. as is its usual practice in license transfer cases, has chosen not to
participate as a party in the adjudicatory portion of the proceeding.

4 Because of the idenucal nature ot the issues and the close sinularity of the pleadings, we
consolidate these two

proceedings.
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II.

DISCUSSION

To intervene as of right in any Commission licensing proceeding, a petitioner
must demonstrate that its "interest may be affected by the proceeding," i.e.,
it must demonstrate "standing."
See AEA § 189a, 42 U.S.C. § 2239(a). The
Commission's rules also require that a petition to intervene raise at least one
admissible contention or issue. The standards for meeting these two requirements
in license transfer cases come both from our Subpart M procedural regulations and
from judicial cases on standing (to which we look for guidance).

A.

Standing
To show standing in a license transfer proceeding, a petitioner must
(1) identify an interest in the proceeding by
(a) alleging a concrete and particularized injury (actual or threatened) that
(b) is fairly traceable to, and may be affected by, the challenged action (the grant of an
application), and

(c) is likely to be redressed by a favorable decision, and
(d) lies arguably within the "zone of interests" protected by the governing statute(s).
(2) specify the facts pertaining to that interest.
See 10 C.FR. § 2.1308; North Atlantic Energy Service Corp. (Seabrook Station,
Unit I), CLI-99-6, 49 NRC 201, 214-15 (1999). See generally Yankee Atomic
Electric Co. (Yankee Nuclear Power Station), CLI-98-21, 48 NRC 185, 194-96
(1998).
Petitioners are all co-owners of one or both of the facilities at issue and claim
that they may suffer financial harm and harm to their property if NEP no longer
provides sufficient financial resources to support safe and efficient operation of the
plants, or if NEP's foreign owner takes action not in the best interest of the plants.
See Petitions to Intervene at 3-4. NEP does not contest Petitioners' standing,
other than to suggest, briefly, that their two arguments "present . . . a strained
interpretation of NEP's Application and do not appear to serve any interests of
petitioners." Response at 3.
Petitioners advance an injury claim similar to that which we accepted when
admitting NEP itself as an intervenor in another license transfer proceeding
involving Seabrook, i.e., "the potential that NRC approval of the license transfer
would put in place a financially incapable co-licensee, thereby increasing . . .
[their] risk of being forced to assume a greater-than-expected share of Seabrook's
[and Millstone-3's] operating and decommissioning costs." Seabrook, CLI-99-6,
49 NRC at 215. Indeed, as we stated in Seabrook, "it is hard to conceive of an
entity more entitled to claim standing in a license transfer case than a co-licensee
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whose costs may rise . . . as a result of an ill-funded license transfer. This kind
of situation justifies standing based on 'real-world consequences that conceivably
could harm petitioners and entitle them to a hearing.' " CLI-99-6, 49 NRC at 215,
quoting Yankee Nuclear CLI-98-21, 48 NRC at 205.
Petitioners' allegations regarding increased risk, although not supported by affi
davits or other documents (as in the earlier Seabrook proceeding), are nonetheless
sufficiently concrete and particularized to pass muster for standing. The threatened
injury is fairly traceable to the challenged action (here, the grant of the license
transfer application) because the alleged increase in risk associated with National
Grid indirectly taking over NEP's interest in the two plants could not occur without
Commission approval of the application. Similarly, the threatened injury can be
redressed by a favorable decision because the Commission's denial of the appli
cation would prevent the indirect transfer of interest. Cf Seabrook, CLI-99-6, 49
NRC at 215.
Likewise, as in the earlier Seabrook proceeding, the risk to Petitioners' interest
in the Seabrook and Millstone-3 plants lies within the "zone of interests"
protected by the AEA. "The AEA protects not only human health and safety
from radiologically caused injury, but also the owners' property interests in their
facility." Seabrook, CLI-99-6, 49 NRC at 216 (and cited authority). "Persons
or entities who own (or co-own) an NRC-licensed facility plainly have an AEA
protected interest in licensing proceedings involving their facility.'
B.

Admissibility of Issues
To show admissible issues, a petitioner must
(1) set forth the issues (factual and/or legal) that petitioner seeks to raise,
(2) demonstrate that those issues fall within the scope of the proceeding,
(3) demonstrate that those issues are relevant and material to the findings necessary to a
grant of the license transfer application,
(4) show that a genuine dispute exists with the applicant regarding the issues, and
(5) provide a concise statement of the alleged facts or expert opinions supporting petitioner's
position on such issues, together with references to the sources and documents on which
petitioner intends to rely.

See 10 C.F.R. §2.1308; Seabrook, CLI-99-6, 49 NRC at 215. See generallv
Baltimore Gas & Electric Co. (Calvert Cliffs Nuclear Power Plant, Units I and 2),
CLI-98-25, 48 NRC 325, 348-49 (1998).

5

1d. As an independent matter, we would observe that grievances on foreign ownership are general in nature
the foreign ownership restriction protects national, not individual, interests - and therefore do not provide a separate
basis for standing. See generulli Mera,poulisan Edissn Co. (Three Mile Island Nuclear Station, Unit I ), CLI-83-25,
18 NRC 327. 333 (1983) (generalized grieances to the public proside no basis for individual standingi However,
because we are granting standing based on the Petitioners' obious econormic interests, we need not reach the question
whether Petitioners' foreign ownership griesances proside any basis for standing
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1.

FinancialQualifications

Section 50.80(b) of 10 C.F.R. requires a license transfer application to include
information necessary to establish such financial qualifications as are required
under 10 C.F.R. § 50.33. Under these regulations, an applicant may either establish
that it is an "electric utility" (as defined in 10 C.FR. § 50.2) that is not subject to a
case-specific financial qualifications review under section 50.33(f) or it must submit
information demonstrating that it either possesses or has reasonable assurance
of obtaining the funds necessary to cover the estimated operating costs for the
license period. Petitioners criticize the application for failing to provide information
sufficient to show either that it will remain an "electric utility" within the meaning
of 10 C.ER. §§50.2 and 50.33(f) or that it satisfies the criteria for non-utilities.
NEP responds by assuring the Commission that NEP will continue to be an
"electric utility" under either of what it considers to be the two definitions of that
term found in 10 C.F.R. § 50.2. That regulation states that the term "[e]lectric
utility means any entity that generates or distributes electricity and which recovers
the cost of this electricity, either directly or indirectly, through rates established
by the entity itself or by a separate regulatory authority." The regulation goes
on to say that the term "electric utility" encompasses investor-owned utilities,
including generation or distribution utilities, as well as a number of other types of
enterprises, including cooperatives and government-owned utilities. NEP states in
its application that its "primary role has been to generate and transmit electricity"
for sale to its affiliates, which are electric distribution companies. Application
at 8. NEP further states that, in the future, its "principal focus" will be the
wholesale transmission of electricity (id.). in which its rates will be regulated by
the Federal Energy Regulatory Commission ("'FERC"). NEP asserts, therefore.
that it falls within what it describes as the first of the two regulatory definitions of
"electric utility." Response at 5. It also claims to be an investor-owned utility,
and therefore to fall as well within what it considers the second definition. In
either case, according to NEP, its financial qualifications requirements are deemed
under 10 C.F.R. § 50.33(f) to have been met.6 Id. at 5-6.
We reject at the outset NEP's claim that its status as an investor-owned utility
brings it within a so-called "second definition" of the term "electric utility." This
portion of the regulatory definition is not a separate definition at all but is intended
merely to indicate that investor-owned utilities (like other types of utilities listed in
the rule, such as a cooperative) may fall within the category of "electric utility"
not that they always fall within that category. Any other result would allow an
investor-owned utility to qualify for the "electric utility" exception specified in
section 50.33, even if it were to lack the rate-based financial assurance on which

6NEP has not attempted in its application to satisfy the financial qualifications requirements for a non-electric
utility
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the Commission relied in creating that exception. Such a result would contravene
the Commission's intent in creating the exception. The Commission has always
understood the definition to call for some form of rate-based reimbursement.
NEP's other argument is that NEP fits within the "first definition" - the
portion providing that an "electric utility" is an entity that generates or distributes
electricity and that recovers the cost of this electricity, either directly or indirectly,
through rates established by a separate regulatory authority (here, according to the
Licensee, the FERC). Response at 4-5. Although NEP may well be correct in this
respect, all it has offered us thus far are conclusions, not facts. We thus find the
financial qualifications issue to meet the regulatory standards of admissibility in a
Subpart M proceeding, and we set this issue for hearing.
We find particularly confusing NEP's claim that its "principal role will be the
transmission of electricity (e.g., wholesale 'distribution') and those of its affiliate
retail distribution, with NEP's rates regulated by the FERC." Response at 5. NEP's
application and July 27th Response Brief provide insufficient information regarding
what portion of NEP's business would lie within this "principal" focus, or what
portion of its costs would be recovered - "either directly or indirectly" (10
C.F.R. § 50.2) - through FERC-approved rates, through rates approved by state
public utility commissions ("PUCs"), and through spot market sales (the rates for
which are, strictly speaking, set by neither the FERC nor the PUCs).' Nor does
NEP explain why interstate sales pursuant to the FERC's rate caps (which differ
from the more typical cost-of-service based rates allowed by state PUCs) would
provide any guarantee of cost recovery. We need to know the answers to these
questions before determining whether NEP satisfies our "financial qualifications"
requirements, unless of course NEP chooses instead to attempt a demonstration
that it satisfies the financial qualifications requirements that 10 C.E.R. § 50.33(0)
imposes on entities other than electric utilities.
2.

Foreign Ownership

Petitioners offer three lines of argument challenging the proposed transaction's
compliance with the foreign ownership standards set forth in both the AEA and
the Commission's own regulations and guidance. First, Petitioners assert that the
small percentage of NEP's ownership interest in the two facilities does not exempt
it from the provisions of section 103d of AEA, 42 U.S.C. § 2133(d), prohibiting
the Commission from issuing a license to any corporation owned, controlled,
or dominated by a foreign entity. Petitioners stress that section 103d prohibits
7

See NUREG-1577, "Standard Resiew Plan on Power Reactor Licensee Financial Qualifications and
Decommis
stoning Funding Assurance." at 9 n 8 (March 1999. Rev I)
8This statutory section also prohibits the Commission from issuing a license to any foreign individual or entity if
such issuance would "be inimical to the common defense and security or the health and safety of the public"
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foreign control over "licensees," not plants, and point out that here National
Grid, indirectly, will own 100% of NEP. See Reply of the Connecticut Light and
Power Company, Western Massachusetts Electric Company, and North Atlantic
Energy Corporation to Response of New England Power Company to Requests
for Hearing, dated Aug. 3, 1999, at 9-10.
Second, Petitioners assert that NEP's negation action plan for the two facilities
fails to satisfy the requirements of 10 C.F.R. § 50.389 and the provisions of the
Commission's Interim "Standard Review Plan on Foreign Ownership, Control
or Domination," 64 Fed. Reg. 10,166, 10,169 (Mar. 2, 1999) ("Interim SRP").
According to Petitioners, the SRP requires all negation action plans to provide
positive measures to ensure that the foreign ownership interest is denied control
or domination over licensee decisions. See Petitions for Review at 8.
Third, Petitioners challenge the provisions of the application in which NEP
reserves to its full Board of Directors the authority to cast NEP's vote on the
following three decisions: (1) whether to close or seek relicensing of either facility;
(2) whether to sell, lease, or otherwise dispose of the facilities; and (3) how to
comply with lawful court or agency orders. Petitioners believe that, because of the
potential for foreign domination of NEP's Board, the authority to make the above
mentioned three decisions should instead rest with NEP's Nuclear Committee
an entity created by the negation action plan and given broad authority over nuclear
matters. See Petitions to Intervene at 10-11.
We believe that Petitioners' foreign ownership arguments meet the regulatory
standards for raising an admissible issue in a Subpart M proceeding. We also
note that, subsequent to Petitioners' most recent filing in this proceeding, the
Commission on August 31, 1999, approved a Final SRP. See 64 Fed. Reg
52,355 (Sept. 28, 1999); Staff Requirements Memorandum Regarding SECY-99
165 (Aug. 31, 1999). In the final SRP, we indicated that (albeit in a different
permutation), where a parent of an applicant is being acquired by a foreign entity
and the applicant owns less than a 100% interest in a facility, we would consider
the following factors in determining whether such an indirect license transfer is
consistent with the statutory and regulatory requirements:
(1) the extent of the proposed partial ownership of the reactor, (2) whether the applicant is
seeking authority to operate the reactor. (3) whether the applicant has interlocking directors
or officers and details concerning the relevant companies. (4) whether the applicant would

9This section provides, in relevant part, that "any corporation
owned, controlled, or dominated by a
shall be ineligible to apply for and obtain a license Petitioners also cite I0 C FR § 50.40(c)
foreign corporation
which provides that the Commission will be guided by the following considerations (among others) when determitnng

whether to grant a license under Part 50 of the Cormmission's regulations: whether )(t]he issuance of a license to
the applicant will . . be inimical to the common delense and security or to the health and safety of the public."
However. Petitioners do not offer -common defense and security" arguments to support their challenge to NEP's
application
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have any access to restricted data; and (5) details concerning ownership of the foreign parent
company.

Memorandum at 5. As the parties have had no opportunity to address the extent
to which the application addresses these newly stated factors, we direct them to
provide us their views on the matter in their submissions during the Subpart M
proceeding.

C.
1.

Procedural Matters
NEP's Response

We strike, as unauthorized by either Commission regulation or order, the
"Response of New England Power Company," dated August 10, 1999.
2.

Designation of Issues

As noted above, the hearing will be limited to the following two issues: financial
qualifications and foreign ownership. The parties should be prepared to offer
prefiled testimony and exhibits containing specific facts and/or expert opinions in
support of their positions on these issues. Because the three Petitioners are taking
identical positions on the two admitted issues, we require them to file consolidated
pleadings, testimony, and exhibits. All parties should keep their pleadings as
short, and as focused on the admitted issues, as possible. Redundant, duplicative,
unreliable, or irrelevant submissions are not acceptable and will be stricken from
the record. See 10 C.FR. §2.1320(a)(9). We also direct Petitioners to state
explicitly what remedial measures (if any) they believe the Commission should
take in addition to those specified in their intervention petitions.
3.

Designation of Presiding Officer

The Commission will issue a notice designating a presiding officer after the
Commission ascertains whether the parties will request a wTitten hearing or, in any
event, before any oral hearing is scheduled to begin. Until the appointment of a
presiding officer, the parties should file any written submissions with the Secretary.
4.

Notices of Appearance

To the extent that they have not already done so, each counsel or representative
for each party shall, not later than 4:30 p.m. on November I, 1999 (i.e.. the first
workday following the 10th day after the issuance date of this Order), file a notice
of appearance complying with the requirements of 10 C.F.R. § 2.713(b). In each
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such notice of appearance, the counsel or representative should specify his or her
business address, telephone number, facsimile number, and Internet e-mail address.
Any counsel or representative who has already entered an appearance but who has
not provided one or more of these pieces of information should do so not later
than the date and time specified above.

5.

Filing Schedule

If the parties unanimously agree to a non-oral hearing, they must file their
joint motion for a "hearing consisting of written comments" no later than 4:30
p.m. on November 5, 1999, (i.e., 15 days of the date of this Order). 10 C.F.R.
§ 2.1308(d)(2). No later than that same date, the parties should complete any
necessary negotiations on a protective order regarding any proprietary data and
should submit a joint protective order to the presiding officer. If the parties are
unsuccessful in negotiating such an order, they should inform the Office of the
Secretary by that date and indicate any areas in which they were able to agree.
We also direct the parties to confer promptly on whether this proceeding might be
settled amicably without conducting a hearing.
All initial written statements of position and written direct testimony (with any
supporting affidavits) must be filed no later than 4:30 p.m. on November 22,
1999 (the first working day following the 30th day after the issuance date of
this Order). 10 C.FR. §§2.1309(a)(4), 2.1310(c), 2.1321(a), 2.1322(a)(1). All
written responses to direct testimony, all rebuttal testimony (with any supporting
affidavits), and all proposed questions directed to written direct testimony must be
filed no later than 4:30 p.m. on December 13, 1999 (the first working day following
the 20th day after the submission of written statements of position and written
testimony). 10 C.F.R. §§2.1309(a)(4), 2.1310(c), 2.1321(b), 2.1322(a)(2)-(3). All
proposed questions directed to written rebuttal testimony must be submitted to the
Presiding Officer no later than 4:30 p.m. on December 22, 1999.'1
Assuming that the parties do not unanimously seek a hearing consisting of
written comments, the Presiding Officer will hold an oral hearing beginning at
9:30 a.m on January 12, 2000, at the Commission's headquarters in Rockville,
MD. The subject of the hearing will be the issue designated above. Any party
submitting prefiled direct testimony should make the sponsor of that testimony
available for questioning at the hearing. Each party will be allotted 30 minutes
for its oral argument on the issues specified above and 15 minutes for any rebuttal
argument it wishes to offer. See 10 C.F.R. §§ 2.1309, 2.1310(a), 2.1322(b). The

I1)See 10 CFR § 2 130(Yaf(4). 211 ,l(Xci, 2 111(b), 2 1322(a)(4) The 7-day fiIing period specified in the last
two of these regulations is, pursuant to 10 C F R * 2 1314(h). extended by 2 days, because the period includes a
Saturday and Sunday
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hearing will not include opportunities for cross-examination, although the Presiding
Officer may question any witness proffered by any party.
Finally, all written post-hearing statements of position must be filed no later
than 4:30 p.m. on February 1, 2000 (20 days after the oral hearing). See 10 C.F.R.
§ 2.1322(c). The Commission expects to issue a final memorandum and order on
the merits of this proceeding by April 3, 2000 (62 days after the record closes).
The Commission is confident that the proceeding can be resolved fairly and
efficiently within the prescribed time schedule.
6. Participantsin the Hearing and the Proceeding; Service List
The four participants at the hearing will be the New England Power Company,
Connecticut Light and Power Company, Western Massachusetts Electric Company,
and North Atlantic Energy Corporation. The recipients on the service list will be:
New England Power Company
c/o Edward Berlin, Esq.
Scott Klurfeld, Esq.
Swidler Berlin Shereff Friedman, LLP
3000 K Street, N.W. Suite 300
Washington, DC 20007-5116
phone: (202) 424-7504
fax:
(202) 424-7643
e-mail: eberlin @swidlaw.com

Thomas G. Robinson, Esq.
New England Power Company
25 Research Drive
Westborough, Mass. 01582
phone: (508) 389-2877
fax:
(508) 389-2463
e-mail:

Connecticut Light and Power Company
Western Massachusetts Electric Company
North Atlantic Energy Corporation
all c/o Jay Gutierrez, Esq.
William E. Baer, Esq.
Goran P. Stojkovich, Esq.
Morgan Lewis & Bockius LLP
1800 M Street. N.W.
Washington, D.C. 20036
phone: (202) 467-7466 (Gutierrez)
(202) 467-7454 (Baer)
(202) 467-7688 (Stojkovich)
fax:
(202) 467-7176
e-mail: guti7466@mlb.com
baer7454 @mlb.com
stoj7684 @mlb.com

Samuel Behrends IV, Esq.
Mary A. Murphy, Esq.
Yvonne M. Coviello, Esq.
(Attorneys for NGG Holdings LLC)
LeBoeuf, Lamb, Greene & MacRae
1875 Connecticut Ave., N.W.
Suite 1200
Washington, DC 2(XX)9
phone:
fax:
e-mail:
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Lillian M. Cuoco, Esq.
Senior Nuclear Counsel
Northeast Nuclear Service Company
107 Selden Street
Berlin, CT 06037
phone:
fax:
e-mail:

Paul K. Connolly, Jr., Esq.
LeBoeuf, Lamb, Greene & MacRae
(Attorney for NGG Holdings LLC)
260 Franklin Street
Boston, MA 02110
phone:
fax:
e-mail:

Office of the General Counsel
U.S. Nuclear Regulatory Commission
Washington, DC 20555
phone: (301) 415-1537
fax:
(301) 415-3725
e-mail: ogclt@nrc.gov

Office of the Secretary
U.S. Nuclear Regulatory Comm'n
Attn: Rulemakings & Adjudications
Branch
Washington, D.C. 20555
phone: (301) 415-1966/1679
fax:
(301) 415-1101
e-mail: secy@nrc.gov

Pursuant to 10 C.ER. § 2.1316(b)-(c), the NRC Staff has indicated that it will
not be a party to this proceeding. Notwithstanding this fact, the Staff is still
expected both to offer into evidence its Safety Evaluation Report ("SER") and
to proffer one or more sponsoring witnesses for that document. See 10 C.F.R.
§ 2.1316(b).

7.

Service Requirements

Although the parties have a number of options under 10 C.F.R. § 2.1313(c) by
which to serve their filings, the preferred method of filing in this proceeding is
electronic (i.e., by e-mail). Electronic copies should be in WordPerfect format (in
a version at least as recent as 6.0). Service will be considered timely if sent not
later than 4:30 p.m. of the due date under our Subpart M rules. However, the
Commission's electronic filing system is not yet operational and will probably not
be until January 1, 2000. Therefore, until the system is operational, we will also
require the parties to submit a single signed hard copy of any such filings" to
the Rulemakings and Adjudications Branch, Office of the Secretary, U.S. Nuclear
Regulatory Commission, 11555 Rockville Pike, Room 0-16-H-15, Rockville, MD
20852. As noted above, the fax number for this office is (301) 415-1101 and the
e-mail address is secy @nrc.gov.

•e
SI draw the attention to the difference between this requirement and that of Subpart G. which provides that any
service whether by tax or e-niai on the Secretary should be followed with an original and two conforming copies of
the semice by regular nail in accordance with I0I C F R § 2 708cdi
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III.
1.
2.
3.
4.
5.
IT

CONCLUSION

The two above-captioned proceedings are consolidated.
Petitioners are granted standing.
Petitioners' two issues are admitted.
Those issues are set for hearing.
NEP's August 10, 1999 Response Brief is stricken from the record.
IS SO ORDERED.
12

For the Commission

ANNETTE L. VIETFI-COOK
Secretary of the Commission
Dated at Rockville, Maryland,
this 21st day of October 1999.

12Commissioner Diaz was not available for affimation of this Memorandum and Order Had
he been present. he
would have affirmed the Memorandum and Order.
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In the Matter of

Docket No. 40-8968-ML
(ASLBP No. 95-706-01-ML)
(Re: Leach Mining
and Milling License)

HYDRO RESOURCES, INC.
(2929 Coors Road, Suite 101,
Albuquerque, NM 87120)

October 19, 1999

Phase I of this case determined that Intervenors had not shown the overall
license to mine for uranium to be invalid and which also determined that the license
was valid for one of the four properties covered in the license. This decision grants
Licensee's motion for abeyance on the ground that no further mining activity is
planned for an indefinite time and that there is therefore no current controversy
concerning further mining activity in any site other than the one already licensed.
The Presiding Officer dismissed Intervenors' arguments that granting the motion
for abeyance would violate the Administrative Procedure Act (APA), the Atomic
Energy Act of 1954 (AEA), and the National Environmental Policy Act of 1969
(NEPA).

RULES OF PRACTICE:

ATOMIC ENERGY ACT

A proceeding in which there is no current controversy may be held in abeyance
for an indefinite time without violation of the Atomic Energy Act.
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RULES OF PRACTICE:

ADMINISTRATIVE PROCEDURE ACT

A proceeding in which there is no current controversy may be held in abeyance
for an indefinite time without violation of the Administrative Procedure Act.

RULES OF PRACTICE:

NATIONAL ENVIRONMENTAL POLICY ACT

Once an agency has issued a Final Environmental Impact Statement and has
given Intervenors an opportunity to show that a mining license is invalid, it
is permissible to hold a proceeding in abeyance without violating the National
Environmental Policy Act. It is not necessary that Intervenors be afforded an
opportunity to contest other specific portions of the license when there is no
current controversy because Licensee does not plan any further mining activities
at the present time.
RULES OF PRACTICE:

DELAY IN PROCEEDINGS

Intervenors who are in a procedural posture where they can complete the
proceeding prior to the commencement of a licensed activity should not lose
that advantage if the proceeding is held in abeyance by motion of the Licensee.
The Presiding Officer should ensure that they have enough advance warning of
an intention to undertake licensed activities that Intervenors will not lose the
opportunity to complete the hearing before licensed activities resume.

MEMORANDUM AND ORDER
(Motion to Hold in Abeyance)
Hydro Resources, Inc. (HRI), filed a "Motion to Place Hearing in Abeyance"
(Abeyance Motion) on September 14, 1999. In its Abeyance Motion, at 2, HRI
stated that "HRI does not intend to go forward with operations at Section 17,
Crownpoint, and/or Unit I at this time." It requested that the hearing be held in
abeyance, subject to an order that HRI must serve I-month advance notice that
it intends to mine at one of the listed sites. This Abeyance Motion is opposed
by Marilyn Morris and Grace Sam in a response of September 7, 1999, and
by Eastern Navajo Din6 Against Uranium Mining ("ENDAUM") and Southwest
Research and Information Center ("SRIC") in a response of September 28, 1999
(Intervenors' Response). The Staff of the Commission filed its response, supporting
the Abeyance Motion, on October 5, 1999.
Although Intervenors, opposing HRI's Abeyance Motion, make lengthy argu
ments, I consider my decision to grant the request for an abeyance to be straight-
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forward. This proceeding has been "bifurcated," meaning that the issues that have
been litigated in the already-concluded phase of the proceeding were limited to (1)
any issue that challenged the validity of the license issued to HRI, (2) any aspect of
the license concerning operations on Church Rock Section 8, and (3) any aspect of
the license concerning transportation or treatment of materials extracted from Sec
tion 8. See "Memorandum and Order" (Scheduling and Partial Grant of Motion
for Bifurcation) (September 22, 1998, at 2-3) (unpublished) (September 22 Order).
It is important to stress that Intervenors have had the chance to raise anry matter
"that challenged the validity of the license issued to HRI." They had this right
in addition to the right to challenge the license for Church Rock Section 8. The
conclusion of Phase I before the Presiding Officer marks the failure of Intervenors
to demonstrate either the invalidity of the overall license or the invalidity of the
license for Church Rock Section 8.
Now HRI approaches the Presiding Officer with a request to hold the case
in abeyance. Its reason for the request is that it has no present intention to mine
anywhere but Section 8. See LBP-99-30, 49 NRC 77, 112 (1999). For that reason,
it thinks it would be a waste to litigate the validity of its license with respect to
these other sections. I agree.
The principal argument of Intervenors, opposing the Abeyance Motion, is that
the National Environmental Policy Act of 1969 (NEPA) "unequivocally requires
that the environmental impacts of a proposed project be considered in their entirety,
rather than evaluated piecemeal." SRIC and Endaum Response at 9. However.
the FEIS in this case considers the entire project. See NUREG-1508 (the Final
Environmental Impact Statement (FEIS) for HRI's proposed ISL mining project).
In addition, Intervenors were free to challenge the validity of the entire license if
there were any grounds to do that. Thus, the overall effects of this project have
already been twice considered by the NRC.
ENDAUM's and SRIC's argument that the deferral of further adjudication
(which would result if the Abeyance Motion is granted) would violate the hearing
requirements of the Atomic Energy Act of 1954 (AEA) relies on Union of
Concerned Scientists v. NRC, 735 E.2d 1437 (D.C. Cir. 1984), cert. denied, 469
U.S. 1132 (1985), and AEA § 189(a)(1) (42 U.S.C. §2239(a)(1)(A)). See SRIC's
Response Brief at 6. ENDAUM's and SRIC's reliance on Union of Concerned
Scientists is misplaced, since there is in this case no denial of a right to a hearing
on any material issue. Under the Order I am entering today, hearings are likely to
be completed on all material issues before any licensed mining occurs. See Union
oJ Concerned Scientists, 735 F.2d at 1438-39.'

t See Cwcnerned Stientits,. 7735 2d at 1444 n 12 See dlr, I-BP-98-5. 47 NRC 119, 134-35 (1998) (noting that
materials licenses may be issued pnor to any hearing in Subpart L proceedings, and ruling that ENDAUNI and SRIC
had failed to establish their right under the AEA to a prelicensing hearing)
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I am not persuaded by the due process and Administrative Procedure Act
arguments of the Intervenors. In City of West Chicago iv NRC, 701 F2d 632
(7th Cir. 1983), the court held that an informal hearing was adequate to fulfill
the agency's obligation to hold a hearing under the AEA § 189(a). The rule
applied by that court was a rule of reason. Likewise, in this case, Intervenors
argue that the NRC must complete its hearing promptly in order to comply with
hearing requirements. I do not consider it unreasonable to defer current litigation
of matters not in current controversy.
To be sure, Intervenors have invested substantial legal and technical resources
in this proceeding. Whatever is already in the record will, of course, be available
for them to reference should the proceeding be resumed. In addition, they may
choose to preserve testimony of their witnesses in affidavit form. These affidavits.
if they choose to use them, will be available for use in future proceedings.
In addition, if the Abeyance Motion were denied, Intervenors would have an
opportunity to litigate their concerns before Licensee commenced field operations
under its license. It is my conclusion that Intervenors should not lose that proce
dural advantage because the motion for abeyance is being granted. Accordingly, I
must determine how much advance notice must be given by HRI before it mines
additional sections. In light of determinations that have already been made, I con
sider 8 months advance notice of mining activity to be adequate to permit full
litigation of any issues that may be raised prior to expanding the mining operation
into a new site.

ORDER
For all the foregoing reasons and upon consideration of the entire record in this
matter, it is, this 19th day of October 1999, ORDERED that:
1. The relief requested by Hydro Resources, Inc., in its "Motion to Place
Hearing in Abeyance" (Abeyance Motion) on September 14, 1999, is granted, as
modified in the subsequent paragraphs of this Order. Accordingly, this proceeding
shall be held in abeyance but for matters covered below.
2. Hydro Resources, Inc., must file notice in this proceeding 8 months prior to
the inception of mining on any property covered in its license and not yet subject
to a hearing.
3. This is an interlocutory decision of' the Presiding Officer.

Peter B. Bloch, Presiding Officer
ADMINISTRATIVE JUDGE
Rockville, Maryland
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Dr. Linda W. Little, Special Assistant

In the Matter of

Docket No. 030-34610-ML
(ASLBP No. 99-768-02-ML)
(M22/GID-3 Automatic
Chemical Agent
Detector/Alarm)

DEPARTMENT OF THE ARMY
(Aberdeen Proving Ground, Maryland)

October 21, 1999

In a proceeding in which the NRC Staff denied the exempt-status registration
and licensing request of the Department of the Army for an Automatic Chemical
Agent Detector/Alarm (ACADA), the Presiding Officer conducted a prehearing
conference in which he proposed an alternative approach for the Army to follow
(with which the Staff agreed) and suspended the proceeding pending efforts by
the Army and Staff to implement this approach. The Presiding Officer provided
for periodic reports on the progress made in this approach. The Presiding Officer
also approved the method of participation in the proceeding by the manufacturer
of the ACADA device (whose intervention had previously been denied for lack of
standing), should its testimony be necessary.

PREHEARING CONFERENCE ORDER
This proceeding involves the request of the Department of the Army for a license
authorizing an initial transfer for exempt usage, pursuant to 10 C.F.R. §§ 30.20(a)
and 32.26, for a model M22IGID-3 Automatic Chemical Agent Detector/Alarm
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(ACADA). The NRC Staff has denied the requested exempt-usage license. In my
Memorandum and Order (Request for Hearing), dated July 12, 1999 (unpublished),
I granted Army's request for a hearing.'
Following distribution of the hearing file by the NRC Staff on September
13, 1999 (see 10 C.F.R. § 2.1231(a)), I conducted a prehearing conference on
October 13, 1999, at the Atomic Safety and Licensing Board Hearing Room in
Rockville, Maryland, to determine precise issues for litigation, to set schedules
for various filings, to determine the method of participation, if any, of Graseby
Dynamics, Ltd. (manufacturer of the ACADA, whose request for intervention
I had denied for lack of standing 2), and to hear parties' responses to requests
for information that I raised in my Memorandum dated September 23, 1999
(unpublished).
Appearing at the conference, in addition to myself, as Presiding Officer, and
Judge Linda W. Little, my Special Assistant, were Philip B. Hunter, Esq., on behalf
of the Army, and Mitzi Young, Esq., on behalf of the NRC Staff. Several technical
experts on behalf of each of the parties were also present to answer questions.
1. With respect to the manner in which Graseby may participate, both Graseby
and the Army have advised that Graseby will not seek intervention but wishes to
participate as a resource for the Army, to present evidence in support of the Army's
case. The Staff had no objection to this approach. The Presiding Officer approved
Graseby's participation in this manner, should testimony in this proceeding be
necessary (Tr. 64-65).
2. With respect to defining issues in controversy, the Presiding Officer in his
September 23, 1999 Memorandum had inquired into an apparent difference in
position taken by the Staff on July 2, 1998, and May 17, 1999, concerning the
permissible requirements for exempt-usage licenses. The regulatory provisions in
question, 10 C.F.R. §§ 30.20(a) and 32.26, permit issuance of a license that autho
rizes initial distribution for usage exempt from regulatory controls by any person
of products containing defined quantities of byproduct material and designed to
"protect life or property from fires and airborne hazards." The term "product"
is not specifically defined by NRC regulations or regulatory guides, although the
Staff referred to the Statement of Considerations for 10 C.F.R. § 32.26, as well as
to several writings that tended to support the current Staff definition. According to
the Staff, the exempt usage applies only to "consumer products," such as smoke
detectors, designed for "off-the-shelf" use (Tr. 8-9). The Staff further takes the
position that a "product" cannot he separated into component parts, such as the
ACADA's radioactive module and the housing containing such module (Jr. 28-29,
51). Because the ACADA's module and its housing must be separated for mainte
nance and servicing, the Staff takes the position both that the ACADA cannot be
I the sane time, I issued a Notice of Hearing 64 Fed Reg 38,484 (July 16, 1999)
A[
2See LtBP-99-38, 50 NRC 227 (19991
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licensed for exempt usage under 10 C.ER. §§ 30.20(a) and 32.26 and also that the
module itself cannot be so licensed inasmuch as, standing alone, it cannot serve
the purpose of protecting property (Tr. 28).
The Army apparently desires soldiers and other military personnel, not further
identified, to be able to use the ACADA device without adhering to specific terms
of the current ARMY materials licenses, such as leak testing and periodic servicing
at defined locations (Tr. 18). The Army agrees that all personnel using the device
should be trained as to proper usage and that those responsible for maintenance
should also be properly trained (Tr. 21, 30-31) - requirements that would not be
applicable under the exempt usage that it was seeking but would be applied to the
soldiers and other military personnel that the Army wished to use the device. As
emphasized by the Staff, the sought exempt-usage license, if granted, would have
permitted usage by any person, not limited to the military personnel sought by the
Army (Tr. 25-26, 36-37, 48-49).
Apparently members of the NRC Staff had earlier suggested that the Army seek
an exempt-usage license for the device itself and, later, for only the inner module
- albeit, in each case, subject to review and approval by the NRC Office of the
General Counsel (Tr. 43, 49-51). Now, however, it appears that the Army was in
fact being led down these garden paths and advised to seek solutions that cannot
be granted. (The NRC Staff members providing such advice were not attempting
to deceive the Army, however, inasmuch as the amenability of the ACADA for
such exempt usage had not previously been legally determined.)
The Presiding Officer and his Special Assistant suggested that the better solution
for the Army's achieving the result it seeks would be for the Army to seek an
amendment to its current materials licenses (one in each NRC Region) to delete
(with respect to the ACADA but not other devices covered by the licenses) terms
and conditions that were not necessary to preserve the public health and safety
with respect to usage of the ACADA but, if not deleted, would impede the Army
in its intended usage of the ACADA. The Army did not desire, and the suggested
amendments would not permit, usage by any member of the public (as would
be permitted under the requested license for exempt usage). Under the amended
licenses (as under the Army's existing licenses), only soldiers and other personnel
who were specifically trained to use the ACADA would be permitted to do so.
although they would not have to be personally identified in the licenses.
The Staff agreed that this approach would be workable (Tr. 29). The Army had
no objection, although it was somewhat leery about following another uncertain
regulatory path (Tr. 30). The Staff suggested that the proposed amendments, if
properly supported, could be granted in a time frame of 30-90 days from application
under the Staffs expedited procedures (Tr. 40, 55, 60). The Staff further offered

"he Staff. in its filing dated October 8. 1999, responding to ity inquiries prior to the preheartig conference.
provided nne a cop, cif one of the Amuv's malenals licenses (No 12-(X)7221-06)
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to attempt to coordinate the efforts of various Regions. so that similar results could
be achieved in each Region.
Based on these considerations, the Presiding Officer agreed to defer further
actions in this case, such as formally defining issues in controversy and establishing
schedules for various filings, pending the Army's attempt to proceed as indicated
above. Parties are jointly to report periodically to the Presiding Officer, initially
on November 15, 1999, on the progress made in this new approach.
IT IS SO ORDERED.

Charles Bechhocfcr. Presiding Officer
ADMINISTRATIVE JUDGE
Rockville, Maryland
October 21, 1999
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Discrimination
for
management (Enforcement Sanctions)
. . allowing confidential, false, and
50.7 [and] 10 CFR 2.790. . . for their actions.
deleterious, and damaging to [his]
fraudulent documentation that is disparaging,
placed into permanent public record."
goodwill, integrity, and reputation to be
"forward a complaint to the Office of
The Petitioner further requests that NRC
of possible deliberate misconduct
the Inspectors [sic] General for an investigation
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failing to take proper action
or negligence on the part of members of the NRC for
to place false and
in this discrimination case, allowing NMPC representatives
for allowing these documents to be
fraudulent documents in NRC custody and
placed into public record."
complied with the Petitioner's
This Director's Decision notes that the Staff had
Office of the Inspector General
request to forward his complaint to the NRC's
misconduct on the part of the NRC
(OIG) for an investigation of possible deliberate
1999, the NRC addressed the safety
Staff. In a separate letter dated October 6,
safety evaluation report independent
concern regarding the residual heat removal
action in 1996, the Staff
of this Decision. Apart from its previous enforcement
is unable to take additional actions
concluded in the Director's Decision that it
With regard to the allegation on the
on the remaining requests in the petition.
no meaningful difference between the
altered employee document, the Staff found
proceeding and that used at the
copies used during the Department of Labor (DOL)
The different handwriting observed
predecisional enforcement conference (PEC).
released by the NRC did not alter
by the ALJ and the missing name on the copy
cause the Staff to reach different
the substance of the documents and would not
determined to be of no consequence
conclusions; therefore, the differences were
§ 50.5, "Deliberate misconduct,"
and were not deemed in violation of 10 C.FR.
of information." The document
or 10 C.F.R. § 50.9, "Completeness and accuracy
issue its enforcement action against
at issue did not affect the NRC decision to
and an $80,000 Civil Penalty were
NMPC (a severity Level II Notice of Violation
issued on July 24, 1996).

C.F.R. § 2.206
FINAL DIRECTOR'S DECISION UNDER 10
I.

INTRODUCTION

pursuant to section 2.206 of Title
By letter dated April 5, 1999 (the Petition),
C.F.R. § 2.206), Mr. Robert Norway
10 of the Code of Federal Regulations (10
Commission (Commission
Regulatory
Nuclear
(the Petitioner) requested that the
Corporation (NMPC)
Power
Mohawk
Niagara
or NRC) take action with regard to
the Petitioner re
Specifically,
management.
and its senior nuclear and corporate
action against NMPC and its
quested that the Commission (1) take enforcement
as a minimum, against three named
senior nuclear and corporate management and,
record to the NRC at a pre
individuals, for submitting an altered 1994 employee
May 10, 1996; (2) take enforcement
decisional enforcement conference (PEC) on
at this PEC a false written record
action against these same parties tor presenting
determined in the Department of La
of what the Administrative Law Judge (ALJ)
enforcement action against these
bor (DOL) proceeding in 95-ERA-005: (3) take
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information into the public
same parties for the placement of confidential employee
enforcement action against
record in violation of 10 C.F.R. § 2.790; and (4) take
pursuant to 10 C.F.R.
these same parties for an additional act of discrimination,
reputation in the nuclear in
§ 50.7, for destroying the Petitioner's credibility and
forward these issues to the
dustry. The Petitioner also requested that the NRC
prosecution.
Department of Justice for consideration of criminal
actions, the Petitioner also
enforcement
for
In addition to these requests
(1) that the agency
requested that the following other actions be implemented:
docketed files associated with
perform an independent review of all of NMPC's
(2) that the NRC forward
the individuals who committed the alleged fraud;
of the Inspector General for an
the Petitioner's complaint to the NRC's Office
the part of the NRC Staff; (3)
investigation of possible deliberate misconduct on
to oversee the NMPC Human
that an independent oversight group be established
(4) that a public meeting
Resources Department and Employee Concerns Program;
issues of discrimination and the
be held to obtain public comments pertaining to
records; and (5) that the NRC
placement of fraudulent documentation into public
Alternate Shutdown (RHR ASD)
publicly post NMPC's Residual Heat Removal
available for public comment, or
Cooling Safety Evaluation 96-091 to make it
require NMPC to reperform this safety evaluation.
II.

BACKGROUND

asserted in his Petition
As a basis for the requests described above, the Petitioner
employee record and
false
a
of April 5, 1999, that NMPC deliberately created
record of an ALd
written
false
fraudulently submitted this record, as well as a
during a 1996
perjury,
and
pretenses
decision, into the public record. under false
PEC with the NRC.'
an AUJ decision, Mr. James
Regarding the alleged false written record of
of Enforcement, wrote a
Office
Lieberman, who was then Director of the NRC's
Mr. Lieberman
correspondence,
letter to the Petitioner on May 3, 1999. In this
and indicated
reviewed
was
stated that the transcript of the enforcement conference
of NMPC
position
the
was
that the NRC Staff understood that the document
management and not that of the ALJ.
NMPC terminated the Pettioner in Februar)
1996 PEC enabled the NRC Stall to reach its conclusion that
The NRC Staff concluded that, based upon
1991.
in
beginning
employer
his
to
1994 for raising salety concerns
NMPC had
Case 95-ERA-005. dated March 15. 1996,
DOL
in
Order
and
Decision
the DOL AIJs Recommended
of Civ il Penalt in the amount of $80,00X)
Imposition
Proposed
and
Violation
of
Notice
507 A
volated 10 C F.R
planned to appeal the Al's
96-116) At the time of the PEC, NNIPC
was issued to NMPC on July 24. 1996 (EA
the parties before the appeal. The DOL's
among
agreement
by
settled
subsequently
decision, but the case sas
complaint ssith prejudice
the settlement agreement and dismissed the
19%)
Administrative Resiew Board (ARB) approved
ARB Case No 97-018. dated November 22,
Complaint,
Dismissing
and
Settlement
,,ee Final Order Approsing
the NRC.
by
imposed
penalty
cimil
the
paid
On December 16, 1996. NMPC

I The
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On May 10, 1999, the NRC Project Manager, Dart Hood, called to inform the
Petitioner that the NRC's Petition Review Board had determined that the petition
did not raise issues of an immediate nature, and that the Director's Decision would
be issued in October 1999. In a letter dated June 9, 1999, Mr. Roy Zimmerman,
Acting Director of the Office of Nuclear Reactor Regulation, acknowledged receipt
of the petition.
In addition to the requests related to the alleged fraud, the Petitioner also
submitted a technical concern over his continued efforts to address RHR ASD
cooling issues. In a letter dated October 6, 1999, the NRC Staff addressed the
Petitioner's technical concern independent of this Final Director's Decision.

Ill.
1.

DISCUSSION

The NRC Should Take Enforcement Action Against NMPC and Its
Senior Nuclear and CorporateManagement and, as a Minimum,
Against Three Named Individuals,for Submitting an Altered 1994
Employee Record to the NRC at the PEC on May 10, 1996

The document at issue was related to the Petitioner's performance evaluation
associated with an employee reduction (rightsizing) program that occurred at the
Nine Mile Point facility in 1994. The NRC placed a redacted copy of this document
into the Public Document Room as an attachment to the 1996 Notice of Violation
to NMPC. The NRC Staff removed the Petitioner's name from this employee
assessment, and from the other handouts given to the Staff by NMPC management
at the 1996 PEC.
The DOL ALJ noted with reference to the document at issue that there were
irregularities in the various handwritings on the worksheet and, therefore, had not
relied upon the document at issue in his Recommended Decision and Order dated
March 15, 1996. The copy of the employee evaluation that the NRC redacted
and placed in the Public Document Room differs from the copy submitted to
the ALJ. The copies differ in that the NRC's copy does not include the name
of the Petitioner's supervisor. The supervisor's name was known to the NRC
and was mentioned at the PEC (Tr. at 24). A comparison of the ALJ and NRC
copies of the document (Attachments 4 and 5 to the Petition) indicates that the
documents are identical except for the absence of the supervisor's name. Neither
copy bears the supervisor's signature. The March 15, 1994 letter to the Petitioner
from NMPC management stated that the initial evaluation made by the Petitioner's
supervisor did not place the Petitioner in the list of employees to be assessed by
a Review Board process for rightsizing, but that a subsequent Senior Management
planning session resulted in changes that did include the Petitioner in the group to
be reviewed. Based on the absence of the supervisor's signature on both copies
at issue and the clarification provided in the March 15, 1994 letter, there is no
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included on the document
evidence that the supervisor's name was forged but rather
Since there is no
as a statement of fact regarding the identity of the supervisor.
proceeding and
DOL
the
meaningful difference between the copies used during
ALJ and the
the
by
that used at the PEC, the different handwriting observed
of the
substance
the
alter
missing name on the copy released by the NRC do not
from
conclusions
different
documents and would not lead to a reviewer drawing
of
violation
in
not
are
and
the documents and, therefore, are of no consequence
"Completeness
50.9,
§
C.F.R.
10 C.F.R. § 50.5, "Deliberate misconduct," or 10
issue did not affect the NRC
at
document
The
information."
of
and accuracy
(Severity Level II Notice
decision to issue its enforcement action against NMPC
1996), since the NRC
24,
of Violation and $80,000 Civil Penalty issued on July
case.
this
in
Staff relied primarily upon the DOL AU decision
its senior nuclear and corporate
NMPC,
that
demonstrated
not
has
The Petitioner
deliberately submitted
petition,
managers, or the three individuals named in the
knew to be
information
the
to the NRC information that the person submitting
reason, and
this
For
NRC.
the
to
incomplete or inaccurate in some respect material
that would
basis
sufficient
a
the reasons stated above, the Petitioner has not offered
and
nuclear
senior
its
NMPC,
warrant the NRC to take enforcement action against
corporate managers, or the three named individuals.
These Same Parties
The NRC Should Take Enforcement Action Against
What the ALJ
of
Record
Written
False
a
for Presenting at This PEC
95-ERA-O05
in
Determined in the DOL Proceeding
into federal custody and
The Petitioner states that documentation was placed
findings made by the
the
into the public record without accurately documenting
"Findings of the
titled
ALJ upon these allegations. Specifically, the document,
are not the
contents
its
because
Administrative Law Judge," is allegedly inaccurate
of NMPC
assertions
the
are
findings of the AU (as implied by the title), but rather
correspondence
in
stated
management. As mentioned previously, Mr. Lieberman
had reviewed the transcript
to the Petitioner dated May 3, 1999, that the NRC Staff
PEC understood that the
the
at
of the PEC and determined that the NRC Staff
and not that of
management
document at issue represented the position of NMPC
presentation,
NMPC's
for
document
the DOL ALJ. The Staff notes that the opening
of the
Findings
of
"Discussion
of
titled "Agenda," uses a more accurate title
the
that
Petitioner
the
with
agrees
Administrative Law Judge." The NRC Staff
accurately
not
does
Judge,"
Law
shortened title, "Findings of the Administrative
contents are clear when
describe the document's contents, but the document's
used during the PEC.
NMPC
that
viewed in conjunction with the other documents
during the
understood
Staff
NRC
the
In addition to NMPC's opening "Agenda,"
in
expressed
are
which
decision,
ALJ's
the
PEC that NMPC's disagreements with
titled
document,
closing
NMPC's
in
statement
this document, were the bases for the
2.
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"Enforcement History," that NMPC did "[i]ntend to appeal the AL's decision
in this case." Therefore, the inaccuracy created by the shortened title was of
no consequence to the NRC, and does not constitute a "false record." When
viewed in context with the other documents placed in the public record, the record
is sufficiently clear that the document in question presents the views of NMPC
management about the ALJ's decision. The Staff concludes that NMPC did not
submit a false written record of the AL's determination in the DOL proceeding
in 95-ERA-005 and, therefore, no action to correct, clarify, or otherwise alter the
public record is warranted.
3.

The NRC Should Take Enforcement Action Against These Same
Partiesfor Placing Confidential Employee Information Into the
Public Record in Violation of 10 C.F.R. §2.790

The documentation at issue was part of the record of the PEC with NMPC
in 1996. Neither NMPC nor its senior nuclear and corporate managers placed
confidential employee information into the public record in violation of 10 C.FR.
§ 2.790. This regulation states that subject to certain exceptions, correspondence to
and from the NRC regarding a violation will be made available for inspection and
copying at the NRC's Public Document Room. While one of these exceptions
relates to personnel or medical files, the release of which would constitute
an unwarranted invasion of personal privacy, the documentation dealing with
confidential employee information, including the Petitioner's name, was fully
redacted before being released to the Public Document Room.
As noted by Mr. Lieberman in his May 3, 1999 correspondence to the Petitioner,
documents submitted by licensees are generally matters of public record and
are placed in the NRC's Public Document Room. Because the document was
fully redacted, there was no basis to grant the Petitioner's request to have this
documentation removed from the Public Document Room. Equally, the Petitioner
has not offered a sufficient basis that would warrant the NRC to take enforcement
action against these parties for a violation of 10 C.F.R. § 2.790.
4.

The NRC Should Take Enforcement Action Against These Same
Partiesfor an Additional Act of Discrimination, Pursuantto
10 C. ER. .§ 50.7, for Destroying the Petitioner'sCredibility
and Reputation in the Nuclear Industry

The Petitioner requests that the NRC take enforcement action against NMPC
and its senior nuclear and corporate management for destroying the Petitioner's
credibility and reputation in the nuclear industry. The Petitioner has not submitted
any information related to an additional act of discrimination by NMPC. by its
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individuals named in the
senior nuclear and corporate managers, or by the three
any information that his
presented
not
has
petition. In addition, the Petitioner
act of the parties named in
credibility and reputation have been destroyed by any
above, the Petitioner has not
the petition. For this reason, and the reasons stated
to take enforcement action
offered a sufficient basis that would warrant the NRC
or the three named
managers,
corporate
and
against NMPC, its senior nuclear
individuals.
of Justice
The NRC Should Forward These Issues to the Department
for Consideration of Criminal Prosecution
has submitted no new
Since the NRC has determined that the Petitioner
a section 2.790, or an
that
conclude
to
Staff
information that would lead the NRC
2
basis for forwarding
no
is
there
occurred,
additional section 50.7, violation had
prosecution.
criminal
of
consideration
for
these issues to the Department of Justice
5.

of All of NMPC's
The NRC Should Perform an Independent Review
Committed the
Who
Individuals
the
With
Docketed Files Associated
Alleged Fraud
Petitioner has submitted
Since, as stated above, the NRC has determined that the
that a section
conclude
to
Staff
no new information that would lead the NRC
no basis for
is
there
occurred,
had
2.790, or an additional section 50.7, violation
with
associated
files
docketed
NMPC's
performing an independent review of all of
fraud.
the individuals who committed the alleged
6.

to the Office of the
The NRC Should Forward Petitioner's Complaint
Misconduct
Deliberate
Possible
of
Investigation
Inspector Generalfor an
Staff
NRC
on the Part of the
complaint to the Office of
The Petitioner requested that the NRC forward a
deliberate misconduct or
the Inspector General for an investigation of possible
to take proper action
failing
negligence on the part of members of the NRC for
to place false and
representatives
in the discrimination case, for allowing NMPC
documents to be
these
allowing
for
fraudulent documents into NRC custody, and
the petition
1999,
17,
May
dated
placed into the public record. By Memorandum
Office
Investigations,
for
General
was forwarded to the Acting Assistant Inspector
request
this
with
complied
has
Staff
NRC
of the Inspector General. Therefore, the
by the Petitioner.
7.

2

An additional violation to that issued against NM11C in 1996. EA 96-116.
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Oversee
An Independent Oversight Group Should Be Established To
Concerns
Employee
NMPC's Human Resources Department and
Program

8.

submitted no new
Since the NRC has determined that the Petitioner has
that a section 2.790,
information that would lead the NRC Staff to conclude
there is not a sufficient
or an additional section 50.7, violation had occurred,
to monitor NMPC's Human
basis for establishing an independent oversight group
The need for such
Resources Department or its Employee Concerns Program.
by NMPC as a result of
a group is obviated by corrective actions already taken
discussed during the
the NRC's enforcement action. These actions, which were
and were not limited
PEC and in NMPC's letter dated August 23, 1996, included
of employees
to (1) reemphasizing to management the rights and responsibilities
management, the value of
to raise safety issues; (2) reinforcing, at all levels of
the availability
reporting issues to improve performance, and (3) reemphasizing
concerns can be
of the Quality First Program (a program whereby employee
results of the
with
desired,
identified for further investigation in confidence, if
and
committee,
oversight
investigation provided to senior management, the offsite
disputed
regarding
decisions
the individual reporting the concern, and with final
NMPC's prompt
Notwithstanding
Officer).
Nuclear
Chief
the
with
results residing
in the
information
and comprehensive correction actions. should the NRC obtain
requiring
consider
would
future that an oversight group may be warranted, the NRC
a need currently exists.
such a program at that time. There is no evidence that such
9.

A Public Meeting Should Be Held To Obtain Public Comments
and the
Pertainingto a Number of Issues, Including Discrimination
Records
Public
Into
Placement of Fraudulent Documentation

has submitted no new
Since the NRC has determined that the Petitioner
that a section 2.790, or
information that would lead the NRC Staff to conclude
is not a sufficient reason
an additional section 50.7, violation had occurred, there
to discuss the placement of
to hold a public meeting to discuss discrimination, or
Should a sufficient reason
allegedly fraudulent documents into the public record.
with the public to
arise in the future, the NRC would consider holding a meeting
that such
evidence
is no
obtain their comments on these issues at that time. There
a need currently exists.
10.

Safety
The NRC Should Publicly Post NMPC's RHR ASD Cooling
or
Comment
Public
for
Evaluation 96-091 To Make It Available
Evaluation
Safety
Require NMPC To Reperform This

NRC Staff addressed
As previously stated, by letter dated October 6. 1999, the
Cooling Safety Evaluation.
the Petitioner's technical concern for the RHR ASD
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The October 6, 1999 letter is publicly available through the NRC Public Document
Room.

IV.

CONCLUSION

For the reasons discussed above, no basis exists for taking the enforcement
actions requested in the petition. Nonetheless, as previously described, the Peti
tioner's complaint has been forwarded to the NRC's Office of the Inspector Gen
eral. The Petitioner's technical concern, as discussed above, has been addressed
by the NRC independent of this Final Director's Decision. The remaining aspects
of the petition are not supported.
A copy of this Decision will be filed with the Secretary of the Commission for
the Commission's review in accordance with 10 C.F.R. § 2.206(c). As provided for
by that regulation, the Decision will constitute the final action of the Commission
25 days after the date of issuance of the Decision unless the Commission, on its
own motion, institutes a review of the Decision within that time.
FOR THE NUCLEAR
REGULATORY COMMISSION

Samuel J. Collins, Director
Office of Nuclear Reactor Regulation
Dated at Rockville, Maryland,
this 28th day of October 1999.
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