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Envirocare of Utah, Inc. v. NRC, Nos. 98-1426 & 98-1592 (D.C. Cir., decided Oct. 22, 1999)
These consolidated petitions for review challenged Commission decisions dismissing requests
for hearings in two NRC license amendment proceedings. The license amendments granted
authority to International Uranium (USA) Corporation (IUSA) and Quivira Mining Company to
dispose of radioactive byproduct material from offsite sources. A competitor, Envirocare of
Utah, sought NRC hearings on the license amendments. In separate opinions, the Commission
rejected the hearing requests on the ground that Envirocare's claimed competitive harms did not
satisfy the judicial "zone of interests' test for standing. In the IUSA case, the Commission also
ruled that quite aside from the judicial test Envirocare's competitive harms did not satisfy the
Atomic Energy Act's "interest" requirement for an NRC hearing.
The court of appeals (Randolph, Edwards & Sentelle, JJ) upheld the Commission's refusal to
grant Envirocare a hearing and denied its two petitions for review. The court initially pointed out
that "Envirocare spends all of its time' arguing that its claims of competitive harm meet the
judicial test for standing. This emphasis was misplaced, according to the court, because as a
regulatory agency rather than an Article III court, the Commission "is not bound to follow' judicial
-standing tests. The court said that "prudential standing requirements, of which the 'zone of
interests' test is one, are ... inapplicable to an administrative agency acting within the jurisdiction
Congress assigned it.'
The court thus did not consider Envirocare's claims under the judicial test, but tumed instead to
the Commission's alternate rationale for its decision - its view that Envirocare's competitive
harm is not among the ainterestsu that trigger a right to a hearing under section 189 of the
Atomic Energy Act. On that issue, the court deferred to the Commission's understanding that
the Act offered hearing opportunities only to those with genuine safety or environmental
concerns, not those claiming purely competitive harm. Nothing in the Act, stated the court,
"indicates that the license requirement was intended to protect market participants from new
entrants.'
Envirocare has 45 days to seek rehearing in the court of appeals, and 90 days to seek review in
the Supreme Court.
CONTACT:

Pic) (

E. Leo Slaggie
415-1600
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-2National Whistleblower Center v. NRC, Nos. 99-1002 & 99-1043 (D.C. Cir., decided Nov. 12,
1999)
This petition for review challenged the Commission's decision to reject a request for a hearing in
the Calvert Cliffs license renewal proceeding. The Commission turned down the hearing
request on the ground that the petitioner, the National Whistleblower Center (NWC), had failed
to submit timely contentions.
A split panel of the court of appeals Wald & Edwards, JJ., Williams, J., dissenting) granted
NWC's petition for review. The court focused on the refusal of the Licensing Board and the
.Commission to grant NWC a two-month extension of time it had sought to file contentions. The
Court held unlawful the Commission's insistence, in its initial order referring NWC's hearing
request to the Board, that requests for extensions of time be granted only upon a showing of
"uunavoidable and extreme circumstances." According to the panel, the Commission's
"=unavoidable and extreme circumstances" test was so different from the NRC's traditional "good
cause" test that it amounted to an amendment of NRC regulations requiring notice-and
comment rulemaking. The court remanded the case to the Commission with a directive that the
agency "determine whether [NWC] had 'good cause' for an extensionof time to file contentions..
under the interpretation of 'good cause' that the Commission had employed prior to the Calvert
Cliffs application."
The panel decision was not wholly unfavorable to the Commission. The panel rejected NWC's
argument that the vague and open-ended contentions it belatedly filed satisfied agency pleading
requirements. The panel also appeared to have no difficulty with the Commission's position that
potential intervenors' contentions must rest on the license application and ought not await NRC
staff reviews.
We are awaiting Judge Williams's as-yet unissued dissent. Upon reviewing his dissent, we will
recommend whether to seek further review of the panel decision. We have 45 days to seek
rehearing in the court of appeals and 90 days to seek Supreme Court review.
CONTACT:

Marjorie Nordlinger
415-1616

Natural Resources Defense Council, Inc. v. NRC, Nos. 99-1269 & 99-1383 (D.C. Cir., No. 99
1289 dismissed on Nov. 8, 1999, & No. 99-1383 filed on Sept. 20, 1999)
Several citizens groups filed two lawsuits challenging the Commission's recent decision to
implement changes in its Sunshine Act rules allowing some forms of non-decisional Commission
meetings outside the usual Sunshine Act strictures. The Commission's rule changes rest on a
1984 Supreme Court decision construing the Sunshine Act, FCC v. ITT World Communications,
466 U.S. 463 (1984). The Commission first promulgated the rule changes some years ago, but
deferred effectuating them until recently.
Petitioners initially filed suit after the Commission's initial announcement of its intent to
implement its Sunshine Act rule changes, but before the Commission had completed its
consideration of comments from the public and before it had actually effectuated the new rules.

-3On its own motion, the court of appeals dismissed the initial petition for review (No. 99-1269) "as
premature." In the meantime, however, petitioners had filed a second petition for review
(No.
99-1383). This petition appears timely. It is awaiting the establishment of a briefing
schedule.
CONTACT:

Catherine M. Holzle
415-1560

Eastem Navaio Dine A- ainst Uranium Mining v. NRC, Nos. 99-1190 & 99-1387 (D.C.
Cir., No.
99-1190 dismissed on Sept. 27, 1999, & No. 99-1387 dismissed on Oct. 25, 1999)
These lawsuits challenged a series of interlocutory decisions by a presiding officer and
by the
Commission in the pending Hydro Resources adjudication. On our motion to dismiss,
the court
of appeals dismissed the first set of challenges, which attacked presiding officer decisions
that
were on appeal to the Commission at the time of the lawsuit (No. 99-1190). The court
pointed
out that the NRC "licensing proceeding is still ongoing," and that the "NRC has thus
not yet
issued a decision that disposes of all issues in the licensing proceeding." The court
also issued
an order to petitioners to 'show cause ... why the court should not assess sanctions
for
clearly premature petition for review, in the amount of the costs and fees incurred by filing a
respondent
in filing the motion to dismiss.'
Petitioners have responded to the show cause order, but the court has taken no action
on it.
Petitioners also voluntarily withdrew their remaining petition for review - challenging
an
interlocutory Commission appellate decision - and the court has issued an order dismissing
that
petition (No. 99-1387).
The licensing adjudication remains pending before the Commission.
CONTACT:

Brooke D. Poole.
415-2490
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FOR THE DISTRICT OF COLUMBIA CIRCUIT

Decided October 22, 1999

Argued September 8, 1999

No. 98-1426
ENViROCARE OF UTAH. INC.,
PETITIONER
V.
NUCLEAR REGULATORY COMMISSION AND
UNITED STATES OF AMERICA.

RESPONDENTS

'0

QUIVIRA MINING COMPANY AND

INTERNATIONAL URANIUM (USA) CORPORATION,
INTERVENORS

'0

00
Consolidated with
No. 98-1592

SOn

Petitions for Review of an Order of the
Nuclear Regulatory Commission

Richard L. Cys argued the cause for petitioner. With him
on the briefs was Lytda L. Brothers.
Bills of costs must be filed within 14 days after entry of judgment.
The court looks with disfavor upon motions to file bills of costs out
of time.

.

0
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E. Leo Slaggie, Deputy Solicitor, U.S. Nuclear Regulatory
Commission, argued the cause for respondents. With him on
the brief were Lois J. Schiffer, Assistant Attorney General,
U.S. Department of Justice, Robert H. Oakley, Attorney,
Karen D. Cyr, General Counsel, U.S. Nuclear Regulatory
Commission, and John F. Cordes, Jr., Solicitor. Grace H.
Kim, Attorney, entered an appearance.

Is the converse true? May an agency refuse to grant a
hearing to persons who would satisfy the criteria for judicial
standing and refuse to allow them to intervene in administra
tive proceedings? This is the ultimate question posed in
these consolidated petitions for judicial review of two orders
of the Nuclear Regulatory Commission refusing to grant
Envirocare of Utah, Inc.'s requests for a hearing and for
intervention in licensing proceedings.

Anthony J. Thompson, Frederick S. Phillips, David C.
Lashway, Mark J. Wetterhahn, and Robert M. Rader were on
the brief for intervenors..

Before:

EDWARDS,

ChiefJudge, SENTELLE and

RANDOLPH,

Circuit Judges.

Opinion for the Court filed by CircuitJudge RANDOLPH.
RANDOLPH, Circuit Judge: Federal agencies may, and
sometimes do, permit persons to intervene in administrative
proceedings even though these persons would not have stand
ing to challenge the agency's final action in federal court.
Agencies, of course, are not constrained by Article III of the
Constitution; nor are they governed by judicially-created
standing doctrines restricting access to the federal courts.
The criteria for establishing "administrative standing" there
fore may permissibly be less demanding than the criteria for
"judicial standing." See, e.g., Pittsburgh & W.Va. Ry. v.
United States, 281 U.S. 479, 486 (1930); Alexander Sprunt &
Son, Inc v. United States, 281 U.S. 249,255 (1930); HENRY J.
FRIENDLY, FEDERAL JURISDICTION: A GENERAL VIEW 118 (1973).'

1As Judge Friendly observed:
The need for a "case or controversy" to seek judicial review but
not to intervene in an administrative hearing; the differences
between statutes and agency rules controlling intervention and
statutes controlling judicial review; and the differing charac
ters of administrative and judicial proceedings-all of these
negate any general rule linking a person's standing to seek
judicial review to the fact that he has been allowed to intervene
before the agency.

I
Envirocare was the first commercial facility in the nation
the Commission licensed to dispose of certain radioactive
byproduct material from offsite sources.! The Commission
had licensed other companies to dispose of such radioactive
waste, but only if the waste was produced onsite. In the late
1990s, the Commission granted the applications of two such
companies for amended licenses to allow them to dispose of
radioactive waste received from other sites. International
Uranium (USA) Corporation's facility in Utah became li
censed to receive and dispose of approximately 25,000 dry
tons of waste still remaining from the Manhattan Project and
currently stored in New York State. Quivira Mining Compa
ny's facility in New Mexico, some 500 miles from Envirocare's
operation, also became licensed to dispose of specified
amounts of such material from offsite sources.
In both licensing proceedings before the Atomic Safety and.
Licensing Board, Envirocare requested a hearing and sought
leave to intervene to oppose the amendment. Envirocare's
basic complaint was "that the license amendment permits [the
company) to become a general commercial facility like Envi
rocare, but that the NRC did not require [the company] to
meet the same regulatory standards the agency imposed upon
Envirocare when Envirocare sought its license to become a
Id. (citing 3 KrNNET-H CULP DAVIS, ADMINISTRATIVE LAW TREATISE

§ 22.08, at 241 (1958)).
2 The
material consists of waste resulting from "the extraction or
concentration of uranium or thorium from any ore processed pri
marily for its source material content." 42 U..C. § 2014(eX2).
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commercial disposal facility for" radioactive waste. Quivira
Mining Co., 48 N.R.C. 1, 4 (1998). The Licensing Board
rejected Envirocare's requests for a hearing and for leave to
intervene in both cases, and in separate opinions several
months apart, the Commission affirmed.
With respect to the proceedings to amend Quivira's license,
the Commission ruled that Envirocare did not come within
the following "standing" provision in the Atomic. Energy Act:
when the Commission institutes a proceeding for the granting
or amending of a license, "the Commission shall grant a
hearing upon the request of any person whose interest may
be affected by the proceeding, and shall admit any such
person as a party to such proceeding." 42 U.S.C.
§ 2239(a)(1)(A). In determining whether Envirocare pos
sessed the requisite "interest" under this provision, the Com
mission looked to "current judicial concepts of standing."
Quiira Mining Co., 48 N.R.C. at 6. Envirocare alleged
economic injury, claiming that the less stringent application of
regulations to Quivira placed Envirocare at a competitive
disadvantage. This allegation was sufficient, the Commission
held, to meet the Injury-in-fact requirements of constitutional
standing. On the question of prudential standing, however,
the Commission determined that "Envirocare's purely com
petitive interests, unrelated to any radiological harm to itself,
do not bring it within the zone of interests of the AEA for the
purpose of policing the license requirements of a competitor."
Id. at 16.
With respect to International Uranium's license, the Com
mission agreed with the Licensing Board that the case was
"on all fours" with Quivira. International Uranium Corp.,
48 N.R.C. 259, 261 (1998). As in that case, Envirocare's
injury from International Uranium's competition was not
within the Atomic Energy Act's zone of interests. In addi
tion, the Commission made explicit its view that judicial
standing doctrines were not controlling in the administrative
context and that its duty was to interpret the "interestis]"
Congress intended to recognize in § 2239(a)(1)(A): "Our un
derstanding of the AEA requires us to insist that a competi
toes pecuniary aim of imposing additional regulatory restric-
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tions or burdens on fellow market participants does not fall
within those 'interests' that trigger a right to hearing and
intervention under [§ 2239(a)(1)(A)]." International Urani
um Corp., 48 N.R.C. at 264.
II
Envirocare spends all of Its time arguing that in light of
decisions of the Supreme Court and of this court, its status as
a competitor satisfies the "zone of interests" test for standing,
as the test was formulated in Association of Data Processing
Service Organizations v. Camp, 397 U.S. 150 (1970), and as it
was refined in National Credit Union Administration v.
First National Bank & Trust Co., 522 U.S. 479 (1998). We
shall assume that Envirocare is correct. It does not follow
that the Commission erred in refusing the company's motions
*fora hearing and for leave to intervene, at least in regard to
International Uranium's license amendment. The Commis
sion rightly pointed out, in International Uranium and in
Quivira, that it is not an Article III court and thus is not
bound to follow the law of standing derived from the "case or
controversy" requirement. See Lujan v. Defenders of Wild
life, 504 U.S. 555, 561 (1992). Judicially-devised prudential
standing requirements, of which the "zone of interests" test is
one, are also inapplicable to an administrative agency acting
within the jurisdiction Congress assigned to it. The doctrine
of prudential standing, like that derived from the Constitu,
tion, rests on considerations "about the proper-and properly
limited-role of the courts in a democratic society." Warth v.
Seldin, 422 U.S. 490, 498 (1975).
Whether the Commission erred in excluding Envirocare
from participating in International Uranium's licensing pro
ceeding therefore turns not on judicial decisions dealing with
standing to sue, but on familiar principles of administrative
law regarding an agency's interpretation of the statutes it
alone administers. See Chevron U.S.A Inc. v. Natural Re
soerces Defense Counci Inc., 467 U.S. 837, 842 (1984). The
governing provision-42 U.S.C. § 2 2 3 9(a)(1)(A)--requires the
Commission to hold a hearing "on the request of any person
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whose interest may be affected by the proceeding" and to
allow such a person to intervene.2 The term "interest" is not
defined in the Act and it is scarcely self-defining. It could
mean merely an academic or organizational interest in a
problem or subject, as in Sierra Club v. Morton, 405 U.S. 727,
738-40 (1972). Or an interest in avoiding economic harm or
in gaining an economic benefit from agency action directed at
others. See Association of Data Processing Serv. Orgs., 397
U.S. at 154. Or an "interest" in "aesthetic, conservational
and recreational values." Id. Or all of these. But whatever
the judicial mind thinks of today as an "interest" affected by a
proceeding is not necessarily what Congress meant when it
enacted this provision In 1954. At the time, judicial notions of
standing were considerably more restrictive than they are
now. The Supreme Court had put it this way: a private
party could challenge federal government action in federal
court only if the party had a legally protected Interest, that is,
"one of property, one arising out of contract, one protected
against tortious invasion or one founded on a statute which

confers a privilege." Tennessee Elea Pover Co. v. TVA, 306
U.S. 118, 137-38 (1939); see also STEPHEN G. BREYER .&
RICHARD B. STEWART, ADMINISTRATIVE LAW AND REGULATORY

3Although it appears that the Administrative Procedure Act
applies to the Nuclear Regulatory Commission, see 42 U.S.C.
§ 2231, Enviroeare has not invoked the APA's administrative stand
ing provision, which reads: "So far as the orderly conduct of public
business permits, an Interested person may appear before an agen
cy or its responsible employees for the presehtation, adjustment, or
determination of an issue, request or controversy in a proceeding."
5 U.S.C. § 555(b).
Commentators have noted that the role of § 555(b) Is unclear and
very few courts have attempted to delineate its scope. See 3
KENNETH CuLP DAVIS

& RICHARD J.

PIERCE, JIL, AMMINMsTRATiVE LAW

TREATISE § 16.10, at 63-65 (3d ed. 1994). One scholar, relying on
the prefatory language of the provision, argues that § 555(b) does
not create "an absolute, or even a conditional, right to be a party."
David L Shapiro, Some Thoughts on Intervention Before Couts,
Agencies, and Arbitrators,81 HARV. L. REv. 721, 766 (1968). We
express no view on whether § 555(b) would bring about a result
different than the one reached by the Commission in its Interna
"tional Uranium opinion interpreting § 2239(aXIXA). See infra
note 7.

PROBLEMS, TEXT, AND CASES 1095-96 (2d ed. 1985).
Thus, traders in one market were not "parties in interest"
entitled to sue for an injunction against a railroad's extending
its track to a competitive market. L Singer & Sons v. Union
Pac. R.R., 311 U.S. 295 (1940). On the other hand, some
Supreme Court opinions pointed in the opposite direction,
recognizing judicial standing for competitors who would suf
fer economic injury from agency action. An example is FCC
v. Sanders Brothers Radio Station, 309 U.S. 470 (1940).
Another is The Chicago Junction Case, 264 U.S. 258 (1924).
How agencies were then treating standing questions is un
clear. According to one report, they were limiting the right
to a hearing "to those directly subject to administrative
controls, exactions or sanctions," BREYER & STEWART, supra,
at 1186. Even after Sanders Brothers, the FCC did not
recognize "economic injury" as "sufficient to secure a hearing
or to intervene in a hearing on a competitors license applica
tion." RONALD A. CASS & COLIN S. DIVER. ADMINISTRATIVE LAW:
CASES AND MATERIALS 714 (1987) (citing Voice of Cidiman, 14
F.C.C. 770 (1950)). It was not until the late 1950s that some
decisions of this court began expanding the category of
persons entitled to participate in agency proceedings on the
theory that anyone who had standing to seek judicial review
should have administrative standing. See, e.g., National Wel
fare Rights Ory. v. Finch, 429 F.2d 725, 732-33 (D.C. Cir.
1970); Office of Communication of United Church of Christ
v. FCC, 359 F.2d 994, 1000-06 (D.C. Cir. 1966); Virginia
Petroleum Jobbers Ass'n v. FPC, 265 F.2d 364 (D.C. Cir.
1959).' (We will have more to say about these cases in a
moment.)

POLICY:

I!

4We

are not sure that Martin-Trigona v. Federal Reserve Bd.,
509 F.2d 363 (D.C. Cir. 1975), is such a case. While the court
stated that the tests for judicial standing and administrative stand
ing would be treated as identical "[f'or purposes of this case," id. at
366, this appears to have been a decisional device. The court's
holding was that petitioner. had alleged no injury in fact and
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Because we cannot be confident of what kinds of interests
the 1954 Congress meant to recognize in § 2239(a)(1)(A)
because, in other words, the statute is ambiguous--the Com
mission's interpretation of this provision must be sustained if
it is reasonable. See Chevron, 467 U.S. at 843. We think it
is. For one thing, excluding competitors who allege only
economic injury from the class of persons entitled to inter
vene in licensing proceedings is consistent with the Atomic
Energy Act. The Act meant to increase private competition
in the industry, not limit it. Before its passage in 1954, the
federal government completely controlled nuclear energy.
Through the Act, Congress sought to foster a private nuclear
industry for peaceful purposes. In order to ensure that
private industry would not undermine nuclear safety, the Act
created an agency-what is today the Nuclear Regulatory
Commission-to regulate the private sector. See generally
Pacific Gas & Elec. v. Energy Resources Comm'n, 461 U.S.
190 (1983). One of the Commission's statutory duties is
authorizing the transfer and receipt of radioactive byproduct
material. See 42 U.S.C. § 2111. The statute describes the
Commission's responsibility in this area as follows: "The
Commission shall insure that the management of any byprod
uct material ... is carried out in such a manner as the
Commission deems appropriate to protect the public health
and safety and the environment from radiological and non
radiological hazards associated with the processing and with
the possession and transfer of such material...." 42 U.S.C.
§ 2114(a)(1).
Nothing in this provision, or in the rest of the Act, indicates
that the license requirement was intended to protect market
participants from new entrants. Envirocare points to the
Act's policy statement which mentions "strengthenting] free
competition in private enterprise." Petitioner's Initial Brief
at 25 (citing 42 U.S.C. § 2011). This statement refers to the
Act's goal of creating a private nuclear energy industry.
Allowing new competitors to enter the market strengthens

competition. Permitting current license holders to initiate
hearings for the purpose of imposing burdens on potential
competitors does the opposite. See Lars Noah, Sham Peti
tioning as a Threat to the Integrity of the Regulatory Pro
cess, 74 N.C. L. REv. 1 (1995).
In rendering its interpretation of § 2239(a)(1)(A), the Com
mission also properly took account of regulatory burdens on
the agency. It wrote: "Competitors, though, whose only
'interest' is lost business opportunities, could readily burden
our adjudicatory process with open-ended allegations de
signed not to advance public health and safety but as a
dilatory tactic to interfere with and impose costs upon a
competitor. Such an abuse of our hearing process would
significantly divert limited agency resources, which ought to
be squarely--genuinely-focused upon health and safety con
cerns." International Uranium, 48 N.R.C. at 265. The
Commission's concerns are not limited to byproduct disposal
licenses. Those are only one of the many types of licenses
the Commission grants. Within the Commission's authority
are licenses for the distribution of special nuclear material,
see 42 U.S.C. § 2073, for the transfer and distribution of
nuclear source material, see id. §§ 2092,2093, for commercial
uses of nuclear material, see id. § 2133, and for medical
therapy that uses nuclear material, see id. § 2134(a).
For these reasons, the view the Commission expressed in
its International Uranium.opinion-that competitors assert
ing economic injury do not demonstrate the type of interest
necessary under § 2239(a)(1)(A)-is a permissible construc
tion of the statute.' And it appears to be a construction the
Commission has adhered to for some time. See Vi-eginia
Elec. & Power Co., 4 N.R.C. 98,105-06 (1976). The Commis
sion stated that it has long been its practice to deny requests

therefore did not have standing of any sort. Md.at 367; see also idL
at 366 n.10.

5 The

Commission's interpretation does not leave competitors
without any opportunity to make their views known in another's
licensing proceeding. As the Commission pointed out, any person
is allowed to participate in the written petition process, .see 10
C.F.R. § 2.206, and competitors can participate in ongoing adjudica
tions as amicL See International Uranium, 48 N.R.C. at 265-66.
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for a hearing under § 2239(a)(1XA) when- the petitioner al
leged only economic Injury. See International Ufranium, 48
N.R.C. at 265. Enviroeare has cited nothing to the contrary.
In any event, even if the Commission's refusal to follow the
developing law of judicial standing had been a departure from
its usual practice, it gave adequate reasons for changing
course.
We mentioned earlier several decisions of this court indicat
ing that agencies should allow administrative standing to
those who can meet judicial standing requirements: National
Welfare Rights Organization v. Finch, 429 F.2d 725, 732
(D.C. Cir. 1970)k Office of Communication of United Church
of Christ v. FCC, 359 F2d 994, 1000-06 (D.C. Cir. 1966);
Virginia Petroleum Jobbers Association v. FPC,265 F.2d 364
(D.C. Cir; 1959).W None of these cases interpreted the admin
istrative standing provision of the Atomic Energy Act. All
were decided before Chevron and for that reason alone cannot
control our decision today. Furthermore, despite some broad
language in Office of Communication about administrative
standing, the agency there equated standing to appear before
it with standing to obtain judicial review and so the court had
no occasion to examine whether the two concepts might be
distinct. See 359 F.2d at 1000 n.8. In National Welfare
Rights no statute gave individuals standing to intervene in
agency proceedings to cut off federal grants-in-aid to states
under the Social Security Act. Regardless of the agency's
view that only states could participate in the administrative
proceedings, which is what the statute said, the court ordered
the agency to follow principles of judicial standing in order to
"perfect[ I the right to review." 429 F.2d at 737. This mode
of decistonmaking is contrary to the Supreme Court's later
decision in Vermont Yankee prohibiting the judiciary from
imposing procedures on an agency when a statute does not
require them. See Vermont Yankee Nuclear Power Corp. v.
Natural Resources Defense Counci, Inc., 435 U.S. 519, 543

49 (1978). As to Virginia Petroleum Jobbers, the court there
equated standing to Intervene in agency proceedings with
standing to seek judicial review on the basis that "the right to
appeal from an order presupposes participation in the pro
ceedings which led to it," 265 F.2d at 368, a proposition that
has since been vigorously disputed. See Louis L. JAmFE,

' At least one member of this court questioned these decisions
even before Chevron. See Koniag, Inc., Village of Uyak v. Andrus,
580 F.2d 601, 613 & n.5 (D.C. Cir. 1978) (Bazelon, J., concurring).

JUDICIAL CONTROL OF ADMINISTRATIVE ACTION 524-25 (1965);

Louis L. Jaffe, JudicialReview of ProceduralDecisions and
the Philco Cases: Plus 17a Change?, 50 GEo. L.J. 661, 669
(1960). In any event, as we have said, all of these cases were
pre-Chevrom Judged by current law, none gave sufficient
weight to the agency's interpretation of the statute governing
intervention in its administrative proceedings.'
This brings us to the Commission's order in Quivira. The
Commission in that case appeared to reject Envirocare's
petition entirely on the basis of its reading of judicial standing
doctrine. The opinion did not purport to rest on the interpre
tation of § 2239(a)(1)(A) it expressed a few months later in
the International Uranium case. The Commission did, how
ever, give notice that although it "customarily follows judicial
concepts of standing, we are not bound to do so given that we
are not an Article III court." Quivira, 48 N.R.C. at 6 n.2.
Whether in Quivira the Commission correctly analyzed the
Supreme Court's National Credit Union decision regarding
7Our post-Chevron opinion in Nichols v. Board of Trustees of the
Asbestos Workers Local 24 Pension Plan, 835 F.2d 881, 896 (D.C.
Cir. 1987), did state: "Because a party entitled to judicial review of
agency action clearly qualifies as an 'interested person' who normal
ly may intervene in administrative proceedings, we hold that [peti
tioner] possessed such status under [§ 555(b) of the APA] when he
requested permission to participate in the proceedings under re
view." Whether the meaning of "interested person" in § 555(b)
was contested is unclear (see id. at 897-98), nor are we certain what
the court meant by the qualifier "normally" in the quoted sentence.
At any rate, when it comes to statutes administered by several
different agencies--statutes, that is, like the APA and unlike the
standing provision of the Atomic Energy Act-courts do not defer
to any one agency's particular interpretation. See Tax Analysts v.
IRS, 117 F.3d 607, 613 (D.C. Cir. 1997).
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the "zone-of-interest" test or our opinion in Hazardous Waste
Treatment Council v. EPA, 861 F.2d 277 (D.C. Cir. 1988), or
any of the other judicial opinions it discussed, is an issue we
do not decide.. If we did decide the question and If we
concluded that the Commission's analysis was Incorrect, we
would set aside its order and remand the case. On remand,
the Commission could-and undoubtedly would--simply cite
our holding in the International Uranium case and again
deny Envirocare's request for a hearing and for leave to
intervene. When "there is not the slightest uncertainty as to
the outcome of a proceeding" on remand, courts can affirm an
agency decision on grounds other than those provided in the
agency decision. NLRB v. Wyman-Gordon, 394 U.S. 759,
766 n.6 (1969); see also Pharma, Inc. v. Shalala, 62 F.3d
1484, 1489 (D.C. Cir. 1995). As Judge Friendly explained,
reversal and remand is "necessary only when the reviewing
court concludes that there is a significant chance that but for
the error the agency might have reached a different result.
In the absence of such a possibility, affirmance entails neither
an improper judicial invasion of the administrative province
nor a dispensation of the agency from its normal responsibili
ty." Henry J. Friendly, Chenery Revisited- Reflections on
Reversal and Remand of Administrative Orders, 1969 DuKE
L.J. 199, 211. With respect to the Quivira case, concerns
about judicial intrusion and agency abdication are especially
unwarranted. It is the Commission's reasoning, in Interna
tional Uranium, that we accept as the ground upon which to
dispose of the petition for review in Quivira.
The petitionsforjudicialreview are denied.
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MU41014e S. NOrmOner, Attorney, United States Nuclear
Regulatory Commission, argued the cause for respondent,
With her on the brief were Karen D. Cyr, General Counsel,
John F. Cordes, Jr., Solicitor, R. Leo Slage, Deputy Solid.
tor, Lois J. ch((Ter, Assitant Attorney General, United
States Department of Justice, and Mark Haag, Attorney.
David R. LeWs and James B. Hamlin were on the brief
for Intervenor.
Before: EDWARDS ChiefJudge, WALD and WILLIAMS,
Circuit Judges.
Opinion for the Court filed by CircuitJudge WALD.
Dissenting opinion filed by CircuitJudge WILLIAM&*
WALD, Circuit Judge. This appeal Involves the dismissal by
the Nuclear Regulatory Commission ("NRC" or "the Com
mission") of a petition by the National Whistleblower Center,
a citizens' group ("Whistleblower"), to intervene In the first
ever license renewal proceeding for a nuclear power plant, In
this instance Calvert Cliffs. The NRC issued a referral order
to an Atomic Safety Licensing Board ("Board") which pre
scribed a streamlined procedure for the proceeding, including
a shortened time period for Whistleblower to file its conten
tions. In the referral order, NRC for the first time also
adopted a stringent interpretation of the "good cause"
stan
dard in Its published rules for extending prescribed time
limits, to henceforth require a showing of "unavoidable
and
extreme circumstances." See NRC Rules of Practice for
Domestic Licensing Proceedings and Issuance of Orders,
10
C.F.R. § 2.711 (1999). When Whistleblower asked the Board
for an extension of time to file its contentions, the Board
denied its request, applying the "uiavoidable and extreme
circumstances" standard, and the NRC affirmed the decision.
The NRC subsequently dismissed Whistleblower's petition
when WhIstleblower failed to file contentions within
the
NRC's deadline.
Judge Williams' dissent will be filed at a later date.

a
lBecause we conclude that the "unavoidable and
extreme
circumstances" test Is effectively an amendment of the
mission's regulations made without notice and commentCom.
quired by the Administrative Procedure Act, we vacate re
the
Commifsslon's decision dismissing the petition to
intervene
and remand to the agency to consider Whfstleblower's
for an extension of time under Its prior Interpretation motion
of the
"good cause" standard. Recognizing that much
progress
has
been made In processing the Calvert Cliffs renewal
applica.
tion since a year ago when the contested events
occurred,
require only that the Commission provide Whistleblower we
with
a meaningful opportunity to submit Its
contentions. If Whis.
tleblower can show "good cause"-under the
interpretation.-for Its original request for Board's prior
an extension of
time to file contentions and the contentions
satisfy the agen
ey's other published criteria, the agency must
blower to participate meaningfully In the allow Whistle
license renewal
process.
L BA•cntoum
On July 8, 1998, the NRC published a Notice
of Opportuni
ty for a Hearing in the Federal Register
permitting
any
interested person to intervene in the proceeding
regarding
the license renewal application of the Baltimore
tric Company ("BG&E") to continue to operate Gas & Elec
the Calvert
Cliffs Nuclear Power Plant. The Notice of
Receipt of the
application was published in late April but the
application
not accepted for docketing until May 19. Whistleblower was
filed
a petition to intervene on August 7. The
July 8 hearing
notice contained what the Commission
later
to as
"ambiguous" language paraphrasing sections 2referred
.714(a)(3)
and
2.714(b)(1) of its published regulations to the effect
that
any
petitioner to Intervene could amend a petition
or supplement
contentions' not later than fifteen days before the
first pre
iA
contention is a specife issue of law or fadt which
seeks to have litigated at a hearing. Under NRC rules,a petitioner
a conten
tion must include a specific statement of the
of law or fact to
be argued and the petitioner must support Itissue
with a brief explana.
4

4

4
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hearing conference. See Baltimore Gas & Elec. Co., Calvert
Cliffs Nuclear Power Plant, Units 1 & 2; Notice of Opportu
nity for a Hearing Regarding Renewal of Facility Operating
License, 63 Fed. Reg. 36,966, 36,966 (1998); 10 CF.R.
§ 2.714(a)(3), (b)(1). On August 19, however, the NRC re
ferred the petition to intervene to an Atomic Safety and
Licensing Board and gave "guidance" to the Board on how to
conduct the proceeding. Among other things, the referral
order directed the Board to adopt a streamlined schedule for
the'hearing. Significantly, the order directed that "the Li
censing Board should not grant requests for extensions of
time absent unavoidable and extreme circumstances." Joint
Appendix ("J.A.") at 28. Two days later, Whistleblower filed
with the Commission a motion to vacate the referral order as
contrary to the Commission's regulations prescribing exten
sions of time for "good cause" and allowing contentions to be
filed fifteen days before an Initial prehearing conference. See
10 C.F.R. §§ 2.711(a), 2.714(a)(3), (b)(1). The Commission
denied the motion on the ground that it has authority to
shorten the time for filing contentions under section 2.711,
and that limiting extensions to "unavoidable and extreme
circumstances" merely gives content to the general "good
cause" standard.
On August 20, the Board Issued an Initial prehearing order
requiring Whistleblower to file its contentions by September
11, 1998, and scheduled the first prehearing conference for
the week of October 13, later specifying October 15. In
short, Whistleblower was required to file Its contentions
within three weeks after the preheating order and thirty-four
days before the preheating conference. In addition, the
Board reiterated that any motion for an extension of time
must "demonstrate 'unavoidable and extreme circumstances'
that support permitting the extension."
tion of Its bases; a short statement of the facts or expert opinion
which are intended to support It, together with references to the
specific documents and sources upon which the petitioner will rely
to establish the facts or opinion; and sufficient Information to show
that a genuine dispute exists between the Intervener and the
applicant on a material issue. See Rules of Practice for Domestic
Licensing Proceedings and Issuance of Orders, 10 .C.P.&.
§ 2.714(b)(2) (1999).

The day after the Board's initial prehearing order, Whistle.
blower filed a motion to extend the time for filing contentions
until mid-November. Whistleblower based the motion on Its
need to retain experts to review the application and to
provide necessary technical input, the complexity of the
three-volume relicensing application and the fact that this
proceeding would inevitably Involve novel Issues since It was
the first nuclear power reactor license renewal proceeding
ever. A week later, on August 27, the Board rejected peti
tioner's motion for an extension of time, stating that Whistle
blower failed to meet its burden of establishing "unavoidable
and extreme circumstances" justifying an extension. Whis
tleblower petitioned the Commission for Interlocutory review
of the decision and on September 17 the Commission-issued
an order moving the deadline for contentions to September
30--subsequently extended to October 1 because of a Jewish
Holiday. The Commission explained Its action by saying that
Whistleblower might not have anticipated such an early date
for filing contentions since the language in the July 8 notice
stated that under section 2.714(b)(1), petitioners could file
contentions not later than fifteen days prior to the first
prehearing conference. However, the Commission expressed
general satisfaction with the Board's streamlined agenda for
the relicensing procedure, concluding that the Board acted
reasonably in setting an earlier date for filing contentions
than its published rules provided and in refusing to extend
the time for filing, and reaffirmed the "unavoidable and
extreme eircumstances" test. In light of the Commission's
action, the Board subsequently rescheduled the initial pre
hearing conference for November 12. This meant that Whis
tieblower had to file Its contentions forty-two days before the
preheating conference, instead of fifteen days as set out In
the Commission's rules.
On October 1, the due date for filing Its contentions under
the Commission's reprieve, Whistleblower filed a status re
port and a motion to vacate and reschedule the prehearing
conference. The status report identified the experts that
Whistleblower had retained, the "areas of concern" In the
application the experts were studying, and recited various
alleged defects and omissions In BG&E's license renewal
application. In the status report, and the motion to vacate,
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Whistleblower Included numerous references to Its argument
that It had "good cause" for an extension of time. In addi
tion, Whistleblower asserted In Its motion to vacate that the
Board and Commission improperly and prejudicially applied
the stringent "unavoidable and extreme circumstances" test
In rejecting Its motion for enlargement of time. However,
Whistleblower specifically stated that the status report was
not to be regarded as its contentions.
On October 13, Whistleblower filed Its "first supplemental
set of contentions." Whistleblower indicated that it retained
the right to supplement Its petition to intervene as provided
in the Commission's published rules and that It was filing the
contentions without prejudice to Its October 1 motion to
vacate and reschedule the prehearing conference. The filing
contained two contentions, one alleging that the renewal
application was Incomplete and must be withdrawn or sum
marily dismissed and another alleging that the application
failed to meet aging and other safety-related requirements.
However, Whistleblower did not allege specific facts to sup
port these contentions, but rather referred to the Requests
for Additional Information filed by the NRC staff ("RAIs")r
as setting forth the bases for each contention. On October
16, the Board concluded that Whistleblower had neither
submitted contentions by the October I deadline nor demon
strated that the October 13 contentions met the late-filing
standards of 10 C.F.R. § 2.714(a)' accordingly it dismissed
Whistleblower's petition to Intervene.
A Request for Additional Information Is a demand by the NRC
staff for important Information not present in a license application.

During a review of any application by the staff, an applicant may be
required to supply such additional information. See 10 C.F.R.

§ 2.102(a). An application may be denied If an applicant falls to

respond to a request for additional Information within 30 days from
the request or any other time specified. See id. § 1.108.

a Even If contentions are filed after a deadline for filing, they can
nonetheless be admitted as late-med contentions. Late-med con

tentlons are admitted If the presiding officer makes a findifg that
the contentions natsf• a balancing of factors: good cause for failure
to file on time; availability of other means to protect the petitioner's
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The Commission on December 23, 1098 affirmed both the
Board's decision to reject the motion for an extension of time
and to dismiss the petition. The Commission said that the
Board had "good cause" to shorten the normal time provided
In the written regulations for filing contentions because a
shorter deadline would make the prehearing conference more
meaningful by allowing the Board and Whistleblower to con
sider the NRC stafs answer to the proposed contentions
prior to the scheduled date of the conference. The Commis
sion once again approved the Board's use of the "unavoidable
and extreme circumstances" test to reject Whistieblower's
motion for an extension of time. It reasoned that the test
was a "construction of 'good cause'" Intended as a "reason
able means of avoiding undue delay in this important license
renewal proceeding, and for assuring that the proceeding is
adjudicated promptly." J.A. at 345-46.
H.

ANALYTS

The nub of this controversy Is whether NRC's new inter
pretation of a published regulation amounts to an amendment
of the regulation requiring notice and comment under the
Administrative Procedure Act. See 5 U.S.C. § 551(5) (1994).
Whistleblower argues that the Commission departed from its
own published rules when It rejected Whistleblower's motion
for an extension of time to fide contentions as failing the
"extreme and unavoidable circumstances" standard instead of
continuing to use the "good cause" standard applied In all
previous requests for extensions. The Commission responds
that the "unavoidable and extreme circumstances" test Is
merely an interpretation of the good cause standard, and an
agency is entitled to deference In construing Its own regula
tion. We conclude, however, that the Commission's new
Interpretation of "good cause" so fundamentally modifies that
Interest; whether a petitioner's presence will help develop a sound
record; whether petitioner's interest will be adequately represented
by existing parties; and the extent to which a petitioner's partic.
ipation will broaden the issues or delay the proceeding. See 10
C.F.R. § P.714(aXl), (bXl).
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standard, as previously Interpreted by the agency, that It
constitutes an amendment, requiring notice and comment.
A. The Incompatibility of the ooed Cause" and "Unavoid
able and Extreme Circumstances" Standards
The NRC's published regulations provide that "not later
than fifteen days prior to the holding ... of the first prehear

Ing conference, the petitioner shall file a supplement to his or
her petition to intervene that must Include a list of conten
tions which petitioner seeks to have litigated In the hearing."
NRC Rules of Practice and Procedure for Domestic Licensing
Proceedings and Issuance of Orders, 10 C.F.R. § 2.714(b)(1)
(1999). However, a different provision of the same Rules
provides: "whenever an act Is required or allowed to be done
at or within a specified time, the time fixed or the period of
time prescribed may for good cause be extended or shortened
by the Commission or the presiding officer." Id. § 2.711(a)
(emphasis added).4 When Whistleblower filed a motion for
an extension of time, the Board followed the directives of the
Commission's referral order and applied the "unavoidable and
extreme circumstances" test in rejecting the motion. Whis
tieblow&r alleges that the "unavoidable and extreme circum
stances" test amounts to an amendment of section 2.711 and
Is therefore Invalid because it was not adopted through notice
and comment.
A basic tenet of administrative law is that an agencys
interpretation of its own regulations Is given "'controlling
weight unless it is plainly erroneous or inconsistent with the
regulation.'" Thomas Jefferson Univ. v. Shalala, 512 U.S.
504, 512 (1994) (quoting Bowles v. Seminole Roec & Sand Co.,
325 U.S. 410, 414 (1945)). However, an equally well
established administrative law principle provides that an
agency may not adopt an interpretation of Its own regulation
which either contradicts the plain meaning of the regulation,
see Ohio Power Co. % FERC, 954 F.2d 779, 783 (D.C. Cir.
4Moreover, 10 C.F.R. § 2.714(bX1) provides that "additional time
for filing" a supplement to contentions may be granted based on the
mine balance of factors for admitting late-filed contentions. 10
C.F.R. § 2,714(aXl, (bX1).
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1992) ("IN]o deference Is owed an Interpretation at odds with
the plain meaning of the text."); Guard v. NRC, 753 F2d
1144, 1148-49 (D.C. Cir. 1985) (noting that "high regard" of
deference to NRC interpretation of its own regulation "is
appropriate only so long as the agenefs Interpretation does
no violence to the plain meaning of the provision at Issue");
Union of Concerned Scientists v. NRC, 711 F.2d 370, 881
(D.C. Cir. 1983) (CI]hen an agency's Interpretation of Its
own rules flies in the face of the language of the rules
themselves, it Is owed no deference."), or fundamentally
changes the agencys own prior interpretation of the regula
tion. See Hudson v. FAA, - F2d -, -, No. 98-1295, 1999

WL 798067, at * 4 (D.C. Cir. Oct. 8, 1999) (noting that
"'I[o]nce an agency gives its regulation an interpretation, It
can only change that interpretation as It would form.ally
modify the regulation itself: through the process of notice
and comment rulemaking.") (quoting Paralyzed Veterans of
Am, v. D.C Arena LP., 117 F.Sd 579, 686 (D.C. Cir. 1997));
Alaska Profi Hunters Ass'n v. FAA, 177 F.3d 1030, 1035
(D.C. Cir. 1999) (striking down new agency interpretation
that was contrary to advice given for 30 years by Its" Alaska
office and informal agency statements as an effective amend
ment of FAA regulations); National Family Planning and
Reprod. Health Ass'n v. Sullivan, 979 F.2d 227, 239-40 (D.C.
Cir. 1992) (striking down a Department of Health and Human
Services interpretation of Its own regulation to allow Title X
physicians to counsel abortion as a method of family planning
contrary to earlier Interpretation by agency barring all Title
X personnel from discussing the possibility of abortion). The
reason behind this ban on radical reinterpretation of publish
ed regulations Is that "to allow an agency to make a funda
mental change in its interpretation of a substantive regulation
without notice and comment would undermine those APA
requirements." Paralyzed Verans, 117 F.3d at 586; see
also Shalala v. Guernsey Meml Hosp., 514 U.S. 87, 100
(1995) (concluding that notice and comment rulemaking would
be required If an agency were to effect "a substantive
change" In its regulations by adopting a new position Inconsis
tent with its existing regulations). This principle applies
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whether the agency adopts the fundamental change in Inter.
pretation in a purported policy statement, Interpretative rule
or adjudication. See, e.g., Syncor M7t Corp. v. Shalata, 127
F.d 90, 92 (D.C. Cir. 1997) (reinterpretation advanced In
FDA publication labeled a notice and referred to in Its text as
a policy statement); Paralyzed Veterans, 117 F.3d at 688.
(interpretative rule); Ca~rballo v. Reich, 11 F.3d 186, 195
(D.C. Cir. 1993) (Department of Labor 'Interpretat~ve" state.
ment expounded in the course of an adjudication)..
While "good cause" appears at first blush an exceedingly
flexible term (some might say a near-empty vessel, waiting to
be filled), there are limits to its meaning and to the concept it
represents. The Supreme Court itself recognized this recent
ly. See Jones v. United States, - U.S. -, -- , 119 S. CL
2090, 2098 (1999) (holding that phrase "good cause" in 18
U.S.C. § 3593(bX2)(C), which provides for impaneling new
jury in a sentencing hearing If the trial jury has a been
discharged for good cause, "cannot be read so expansively as
to include the Jury's failure to reach a unanimous decision").
Furthermore, this court has held that even though a word
an agency rule may not have a precise meaning, an agencysin
interpretation of the word Is Invalid if It is far removed from
the recognized meaning of the term. See CF. Communica.
tions Corp r. FCC, 128 F.3d 735, 739 (D.C. Cir. 1997)
(concluding that while the word "premises" does not have
single fixed meaning, that "does not convert the word into aa
sort of Rorsechach test, permitting the Commission to read
into the word anything it pleases" and rejecting as plainly
erroneous agency interpretation divorced from term's estab
lished definition).
Section 2.711 does not itself define "good cause," but the
history of the regulation makes clear that Its purpose was to
give the Commission flexibility to alter the time limits In Its
proceedings when that course would not unfairly prejudice
the parties. In 1962, when the agency amended the precur.
sor to section 2.711, it explained that it was "designed to
expedite proceedings without sacrificing the fair and impartial
consideration of the Issues." Revision of Rules, 27 Fed. Reg.
377, 377 (1962). In 1972, the Commission codified section
2.711 in Its present form and included a specific finding that
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section 2.711 allowed modifications of time limits "inappropri.
ate cases, where it would not prejudice a party." Restructur.
ing of Facility License Application Review and Hearing Pro.
cesses, 37 Fed. Reg. 15,127, 15,129 (1972). Clearly, a balance
of the Commission's administrative convenience and fair op
portunities for parties to participate meaningfully In its pro
ceedings was Intended.
And indeed, the NRC has In the past consistently interpret
ed good cause for extending or shortening time to file conten
tions as the presence of a "good reason" why either the
parties or the Commission desire changing normal time
schedules. See, eg., In re Cleeland Elec. Illuminating Ca
(PerrjNuclear Power Plant, Units I & 2), 18
N.R.C.
1401 (1983) ("Section 2.711 permits the Board to reduce 1400,
time
limits where there is a good reason to do so."); United States
Dept of Energy Prrteect Managenent COA Tenn. Valley
Auth. (Clinch River Breeder Reactor Plant), 17 N.R.C. 158,
162 (1983) (construing 10 C.F.R. § 2.714(a)'s requirement of
"good cause" for failure to file on time as "good reason"); In
re Virginia Elea & Power Co. (IV. Anna Power Station,
Units 1 & 2), 4 N.R.C. 98, 101 (1976) (same); In re Duquesne
Light Ca (Beaver Valley Power Station, Unit 2), 7 A.E.C.
959, 968 (1974) (same). Neither party here disputes that the
new "unavoidable and extreme circumstances" test for "good
cause" requires a significantly stronger showing than a "good
reason" for an extension of time to file a contention. There
can be little doubt that the "unavoidable and extreme circum
stances" test inevitably reflects a significant change from the
Commission's prior Interpretation of the "good cause" stan
dard; as such, it falls under the doctrine that when an agency
has given a regulation an authoritative Interpretation, and
later significantly changes that interpretation, it has effectu
ated an amendment of that rule which will be invalid unless It
gives notice and comment. See Alaska Prqof Hunters, 177
F.3d at 1034; Paralyzed Veterans, 117 F.3d at 586; see also
Syneor, 127 F.Rd at 94-95 (noting that a modification of an
interpretation of an agency rule "will likely require a notice
and comment procedure").
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The Commlssoen's rejection of Whlstleblower's asserted
justifications for an extension of time--the need for Its ex
perts to study the voluminous application to foirmulate eonten
tions and the novelty and complexity of Issues raised by the
application In the context of the first license renewal proceed
Ing for a nuclear power plant-Is also Inconsistent -with prior
NRC cases In which the Commission has granted extensions
of time based on the complexity of the Issues Involved or the
need to give experts time to review an application, or both.
See In re Private Fuel Stome LL.aL
(Indep. Spent Fuel
Storage Installation), No. 72-22-ISFSI, 1997 WL 687737, at
"8 (N.R.C. Oct. 7, 1997) (granting extension of time for filing
contentions based on need of party to provide Its experts with
additional time to review application and the length and
complexity of the application); In re Northern Ind. Pub.
Bert. Co. (Bailey Generating Station, Nuclear 1), 12 N.R.C.
191, 217 (1980) (finding good cause to treat as timely conten
tions filed after deadline due to the short time for preparation
set by Prehearing Conference Order as well as the complexity
of the newly-filed contentions); In re Commonwealth Edison
Co. (Zion Station, Units 1 & 2), 6 A.E.C. 827, 827 (1973)
(finding good cause under section 2.711 for an extension of
time for filing exceptions and supporting briefs for appeal of
decision due to the length of the Initial decision and the
number and complexity of the issues Involved). Indeed, our
court has held that an agency has an obligation In an adjudi
*cation to follow, distinguish, or overrule its own precedent
and we have not hesitated to strike down agency action when
it fails to meet this obligation. See Steger v. Defense Investi
gative Serv. Dept of Defense, 717 F.2d 1402, 1406 (D.C. Cir.
1983) (reversing Merit Systems Protection Board decision to
deny attorney's fees which disregarded without explanation
factors used In prior Board decisions for determining if
attorney's fees are appropriate); Local 77, Democratic Un
ion 'Or. Comm. v. NLRB, 603 F.2 862, 872, 882 (D.C. Cir.
1979) (refusing to enforce NLRB interpretation of."employ
ee" and "Independent eontractors" In 29 U.S.C. § 152(3)
which did not explain inconsistency with most recent NLRB
opinion on subject). When Whistleblower offered reasons for
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an extension of time similar to those which the Commission
has approved in the past, the Board rejected them out of
hand and the Commission affirmed the Board's decisions,
using the "unavoidable and extreme circmnstances" test with
out explaining or distinguishing Its own prior precedent ap
proving such reasons as qualifying for "good cause". At no
time did the Commission ever address Its own prior Interpre
tation of "good cause" In circumstances like this one when a
party asks for more time to have Its experts review material
In a complex case. Moreover, the Commission In this case
seems to have effectuated a result entirely different from its
prior cases where it found that reasons for delay similar to
those encountered by Whistleblower constituted "good cause"
for an extension of time.
This court has long held that an agency may not use its
Interpretative powers to "'constructively rewrite [a] regula
tion' or 'effect a totally different result.'" Sentara-Hampton
Gen. Hosp. v. Sullivan, 980 F.2d 749, 759 (D.C. Cir. 1992)
(quoting National Family Planning and Reproi Health
Ass'n v. Sullivan, 979 F.2d 227, 236 (D.C. Cir. 1992)). This
case Is not dissimilar to both Alaska Professional Hunters
and Syncor. In Alaska ProfessionalHunters, we invalidated
a Federal Aviation Administration ("FAA") Interpretation of
Its own rules to treat huntitig guides who flew clients to, and
from hunting sites as commercial operators contrary to the
prior interpretation of those rules given as advice to guides
by the FAA's Alaska Region office for more than thirty years
and Informal statements by the agency that guides were
noncommercial operators. See 177 F.3d at 1035-36. Similar
ly, In Syncor we held Invalid 1995 Food and Drug Administra
tion ("FDA") guidelines which Interpreted the registration
provisions of the Federal Food Drug and Cosmetic Act
("FFDCA") to apply to positron emission tomography
("PET") radiopharmaceutieals because they differed from
1984 FDA guidelines which stated that nuclear pharmacists
using the process by which pharmacies compound PET radio
pharmaceuticals were not required to register under the
FFDCA. See 127 F.3d at 95-96. Like the FAA In Alaska
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Professional Hunters and the FDA In Syncor, the NRC In
this ease has adopted an Interpretation that effects a totally
different result for a motion for an extension of time prem
ised upon the need to give experts time to review an applica
tion and to address novel and complex issues from that which
would have occurred under the prior "good cause" standard.
Another indicator that the Commission was significantly
changing the usual meaning of "good cause" when it adopted
the "unavoidable and extreme circumstances" test is that it
did not apply the same test to determine if its own reduction
of the normal time allotted to Intervenors to file contentions
was valid. Curiously, the Commission made no mention of
the "unavoidable and extreme circumstances" standard when
it shortened intervenor deadlines "for good cause" in order to
expedite proceedings. The Commission concluded that It had
"good cause" to do so because the alteration of the time frame
would permit both the Board and Whistleblower to consider
the NRC staffs answer to the proposed contentions prior to
the scheduled date of the prehearing conference whereas
under the NRC's published rules the staff's answer would not
be due until the day of the conference. Surely such a reason
does not qualify as an "unavoidable and extreme circum
stance" and the Commission never said it did. In the absence
of any explanation of the differing ways In which it interpret
ed the same phrase depending on whose Interests were at
stake, it appears that the Commission was amending the test
for the intervenors only, even though the rule itself makes no
such distinction.
Additionally, we note that the Commission has commonly
employed standards similar to "unavoidable and extreme
circumstances" elsewhere in its rules, yet has never suggest
ed that they are the same as "good caume." For example, the
Commission has interpreted "special circumstances" in its
rule allowing a complete waiver of a rule where "the applica
tion of the rule ... would not serve the purposes for which
the rule or regulation was adopted," 10 C.F.R. § 2.758, to
mean that a waiver will only be granted In "unusual and
compelling circumstances." Public Serv.- Ch of N.H. (Sea.
brook Station, Units I & 2), 30 N.R.C. 231, 235 (1989);
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Public Ser'. Co. of N.H. (Seabrooko Station, Units 1 & 2), 29
N.R.C. 234, 239 (1989); In re Northern States Power Co.
(Monticello Nuclear Generating Plan4 Unit 1), 5 A.E.C. 25,
26 (1972). The Commission has also Interpreted Its rule
allowing interlocutory review of an order only if It "[tihreat
ens ... Immediate and serious irreparable Impact which ...
could not be alleviated through a petition for review of the
... final decision," or "affects the basic structure of the
proceeding in a pervasive or unusual manner," 10 C.F.R.
§ 2.786(g), as allowing such review only "in the most compel
ling circumstances." In re Sequoyah Fuels CorA (Gore,
Okkd. Site), 40 N.R.C. 55, 59 (1994) (citing In re Pacific Gas
& Eler. Co. (Diablo Canyon Nuclear Power Plan4 Units I &
2), 8 N.R.C. 406, 410 (1978)). However, we are not aware of a
single prior Instance in which the NRC has described or
Interpreted "good cause" as requiring "unusual," "extreme,"
"unavoidable" or "compelling" circumstances.
There may be good reason for this omission. "Good cause"
does not ordinarily convey a meaning of "unavoidable and
extreme circumstances." Virtually every dictionary published
around the time that section 2.711 was amended to its present
form defined "good cause" as a legally sufficient cause that Is
reasonable under the circumstances. See e.g., WEBsTER's
THIRD NEW INTERNATIONAL DICnIONARY 978 (1976) ("cause or
reason sufficient in law: one-that is based on equity or justies
or that would motivate a reasonable man under all the
circumstances"); BLAcK's LAW DICIONARY 623 (5th ed. 1979)
("substantial reason, one that affords a legal excuse. Legally
sufficient ground or reason ... cause as would compel a
reasonably prudent person ... under similar circumstances
... that cause that to an ordinary Intelligent man is a
justifiable reason for doing or not doing a certain thing");
BALLENTINE'5 LAW DIcrIONARY 527 (3d ed. 1969) ("substantial
reason, a legal excuse ... legal cause ... reasonable cause").
In contrast, "unavoidable and extreme" has a quite different
meaning. Although some definitions of "unavoidable cause"
might conceivably fit within the meaning of "good cause," see,
e.g., BLAcK's LAW DICTIONAm 1366 ("a cause which reasonably
prudent and careful men under like circumstances do not and
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would not ordinarily anticipate"); BALLzrNImN's LAW Dicno,
tAmw 1311 ("a cause which reasonably prudent and cautious
men under like circumstances do not and would not ordinarily
anticipate"), we think the additional requirement that the
circumstances be "extreme" as well as "unavoidable" takes it
Into a different realm of outlier causes rather than reasonable
causes. See, e.g., 5 OxroMo EN(uam 1kcrroNmAw 618-19 (2d ed.
1989) ("Outermost, farthest from the centre., opposed to
moderate ... Of a case, circumstance, supposition: Present
ing In the utmost degree some particular characteristic ...
the utmost point or verge ... an end ... the utmost Imagin

able or tolerable degree of anything"); BLAC's LAW Diono.
NA"Y 528 ("[alt the utmost point, edge or border, most
remote. Last; conclusive. Greatest, highest, strongest, or
the like."); WwmTza'S THIrD Naw ImzanNATtoNAL DiCTIONAmR
807 ("existing in the highest or the greatest possible degree;
... most severe; most stringent ... going beyond the limits
of reason, necessity or propriety ... situated at the farthest

possiible point from the center"); BAuMaNnrNe's LAW Dicmo.
NAnY 447 ("Outermost; utmost"). These dictionary defini
tions make the difference between the two standards appar
ent: whereas "good cause" would allow an extension of time
in situations not due to negligence that would ordinarily cause
delay, the "unavoidable and extreme circumstances" standard
would allow extensions only in the most extraordinary situa
tions. The transfer from the reasonable to the most unusual
1 results In a significant reduction of a ltigant's ability to
obtain an extension of time to file contentions.
While we conclude that "unavoidable and extreme circum
stances" Is a fundamental modification of the Commission's
"good reason" definition of "good cause" requiring notice and
.comment, we acknowledge that the term "good cause" Itself
Initially affords the agency a great deal of flexibility and
discretion to decfde Its content under Individual circum
stances.5 Given the expertise and experience of the NRC
sThe meaning of "good cuse" may also be substantially Influ.
enced by congrensional Intent In providing for a "good cause"
exception. See, eg., Tennessee Gas PipelineCh, v. FERC, 969 F.2d
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with licensing, It Is most favorably situated to make such a
determination through the reasonable balancing of agency
and intervenor Interests that Is Inherent in the term "good
cause"; and Its judgment will In the vast majority of cases be
upheld. It can for Instance require a greater showing of need
for an extension of time in cases where the Commission's
need to expedite proceedings significantly outweighs a party's
need for more time. However, this flexibility does not In
clude authority to constructively amend a "good cause" stan
dard by adopting an interpretation that departs radically
from Its own precedent, without notice and comment, and
which it applies only to third parties, not to itself.
B. Prjudiceto the Petitioner to Intermene
Only if there Is prejudice to a challenging party can agency
action be Invalidated under the APA. See 5 U.S.C. § 706
("(Diue account should be taken for the rule of prejudicial
error."); see also Fried v. Hinson, 78 F.3d 688, 690-91 (D.C.
Cir. 1996) (citing American Farm Lines v. Black Ball Freight
Serv., 397 U.S. 532, 539 (1970)). The Commission argues that
even if it applied the wrong standard to Whistieblower's
motion for an extension of time,. Whistleblower was not
harmed by this error because the contentions it ultimately
submitted were patently deficient under NRC regulations
governing the specificity of contentions. See 10 C.F.R.
§ 2.714(b)(2). The contentions Whistleblower submitted did
not set forth any specific' grounds for Its allegations and
merely referred to NRC staff RAIs for their bases. The
NRC has consistently held that mere references to RA~s are
1141, 1144 (D.C. Cir. 1992) (holding that the APA "good cause"
exception to notice and comment requirement of agency rulemaldng
was intended by Congress "to be narrowly construed" and limited
to "emergency situations"); Environmental Defense Fund v. EPA,
716 F2d 915, 920 (D.C. Cir. 1983) (same);, Amerian Fed%of Goo'
Empfojees v. Block, 655 F.2d 1153, 1156 (D.C. Cir. 1981) (deriving
"emergenc situations" test from Senate ]Report) But ef. Bjellat
MePeters, 808 F.2d 211, 216 (10th Cir. 1988) (holding that "good
cause" exception to sanction for late-filed transcripts In Judicial
Conference Report was not Incompatible with Individual court plan
allowing exception only In "muusual -or extreme circumstances"'
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Insufficient to meet the specificity requirements under 10
C.F.R. § 2.714. See Rules of Practice for Domestic Licensing
Proceedings-Procedural Changes In the Hearing Process, 54
Fed. Reg. 33,168, 33,171 (1989) (noting that the Commission
rejects the argument that "petitioners not be required to set
forth facts in support of contentions until the petitioner has
access to NRC reports and documents"); In re Sacramento
Mun. UtL Dist (Rancho Seco, Nuclear GeneratingStation),
36 N.R.C. 185, 186 (1992) (holding that the attempt to Incor
porate by reference the questions asked by the staff concern
ing environmental report falls to comply with the Commis
sion's pleading requirements).
Even though Whistleblower ultimately submitted conten
tions on October 13 that were deficient under the Commis
sion's specificity requirements, we think it was nonetheless
prejudiced by the Commission's use of the "unavoidable and
extreme circumstaneas" test to deny Its requests for exten
sions at two earlier points In the proceeding. First, the
extension which WhIstleblower originally requested In August
would have moved the time for filing contentions back two
months. The Commission's decision to grant Whistieblower
an extension to September 30th did little to remove any
prejudice from the Board's denial of Its earlier request be
cause by the time it was granted, Whistleblower had only two
weeks left In which to file. Additionally, It reinforced the
Board's use of the "unavoidable and extreme circumstances"
test. We cannot know whether Whistleblower's original re
quest for a two month extension would have been granted in
full under the good cause standard. At the very least, It Is
strongly possible that Whistleblower would have received the
extension because it had asserted factors which had been
approved by the Commission In the past as sumficient to
Justify good cause for an extension. See eg., In re Northern
Ind. Pub. Sem. Co. (Bailey Generating Statiom Nuclear 1),
12 N.R.C. 191, 217 (1980) (finding good cause to treat as
timely contentions filed after deadline due to the short time
set for filing contentions in the Order Setting the Prehearing
Conference and the complexity of the newly-filed conten
tions).
As the Status Report and Motion to Vacate and Reschedule
the Initial Preheating Conference filed by Whistleblower on

October 1 demonstrate, Whistleblower continued to assert
throughout the aborted proceeding that the "unavoidable and
extreme circumstances" test was improper, thereby adequate.
ly preserving the Issue that It never had time to prepare
adequate contentions. Moreover, although the October 19
contentions were Inadequate, Whistleblower clearly indicated
on the face of the contentions that It desired to preserve Its
objection that It needed more time (the contentions were filed
"without prejudice to Petitioner's October 1, 1998 Motion to
Vacate"). JA. at 225 n.1. Formally, Whistleblower labeled
its October 13 set of contentions a "first supplemental set of
contentions," specifically asserting its right to file contentions.
up until fifteen days before the preheating conference as set
out In 10 C.F.R. § 2.714(b)(1). Therefore, Whistleblower
preserved its argument that the Commission improperly used
the "unavoidable and extreme circumstances" test to deny its
"motionfor an extension of time even as It filed contentions on
October 13.
Whistleblower was obviously scrambling to come up with
the most specific contentions it could within the short time It
had to file. Significantly, Whistleblower actually submitted
additional information to the Board on October 16, the day
the petition to intervene was finally rejected. If the "good
cause" standard had been used to adjudicate Whistleblower's
motion to extend the time for filing contentions until mid
November, Whistleblower by that time would likely have
submitted sufficient information to support an adequate-con
tention. In sum, the strong possibility that Whistieblower
would have been granted an extension until mid-November
had the "good cause" standard been applied and that It could
have by that time submitted adequate contentions Is sufficient
to show prejudice. See PresbyterianMe&L Ctr. of the Univ.
of Penn. Health Sys. v. Shatala, 170 F.3d 1146, 1151 (D.C.
Cir. 1999) (concluding that prejudicial error exists if there Is a
possibility that the error would have resulted In some change
In the final outcome) (citing Small Refiner Lead Phase-Down
Tas•, Force v. EPA, 705 F.2d 506, 521 (D.C. Cir. 1983));
Weyerhaeuser Ca v. Costle, 590 F.2d 1011, 1031 n.27 (D.C.
Cir. 1978) (concluding that prejudicial error exists "[1lf [agen
cy] action is Improper, and If we cannot be sure that the
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Agency would have reached the same conclusion" If It acted

i.I
4.

I.

000000
Oooo%0
000000

I.

**

:,.

0 00 00

so ordeed.

<-S.

<

0000001
0 0 (U)'

.4

0

goU

.000 00
Ole oni

I

For the foregoing reasns, we vacate the order of the
Nuclear Regulatory Commission denying the National WhIs.
tieblower Center's petition to Intervene and dismissing -the
hearing In connection with Baltimore Gas and Electric Com
pany's license renewal application for the Calvert Cliffs Nu
clear Power Plant. We remand to the agency to determine
whether Whistleblower had "good eauWe" for an extension of
time to file contentions under the Interpretation of "good
cause" the Commission had employed prior to the Calvert
Cliffs application. If National Whistleblower Center meets
that standard and If It subsequently files adequate eonten
tions before a new deadline, the Commission must allow it an
opportunity to meaningfully participate In the remainder of
the proceeding.
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FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 99-1269

September Term, 1999

Natural Resources Defense Council, Inc., et al.,
Petitioners
V.

Nuclear Regulatory Commission and United States of
America,
Respondents
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Natural Resources Defense Council, Inc., et al.,
Petitioners
V.

Nuclear Regulatory Commission and United States of
America,
Respondents

BEFORE:

Silberman, Henderson, and Tatel, Circuit Judges
ORDER

Upon consideration of this court's order to show cause in No. 99-1269 filed
September 8, 1999, and the response thereto; and the motion to consolidate, it is
ORDERED that the order to show cause be discharged. It is
FURTHER ORDERED that the petition for review in No. 99-1269 be dismissed
as premature. See Public Citizen v. Bowen, 833 F.2d 364, 366 (D.C. Cir. 1987) (per
curiam) (ongoing agency review of data and argument produced by invitations to
comment rendered agency notice nonfinal); Public Citizen v. Nuclear Regulatory
Comm'n, 845 F.2d 1105 (D.C. Cir. 1988) (premature petition for review does not ripen
after final order entered). It is
FURTHER ORDERED that the motion to consolidate be dismissed as moot.
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FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 99-1269

September Term, 1999

The Clerk is directed to withhold issuance of the mandate in No. 99-1269 until
seven days after disposition of any timely petition for rehearing or petition for rehearing
en banc. See Fed. R. App. P. 41(b); D.C. Cir. Rule 41.
Per Curiam
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Natural Resources Defense Council, Inc., et al.,
Petitioners
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FILED
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Nuclear Regulatory Commission and United States of
America,
Respondents
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General Counsel
Nuclear Regulatory Commission
Washington, D.C. 20555
The Honorable Attorney General
U.S. Department of Justice
Washington, D.C. 20530

This case was filed and docketed on September 17, 1999. The Nuclear
Regulatory Commission is hereby notified that the attached is a true copy of the petition
for review, filed in the United States Court of Appeals for the District of Columbia
Circuit, at Washington, D.C. in the above-entitled case.
IN TESTIMONY WHEREOF, I hereunto
subscribe my name and affix the seal of said
United States Court of Appeals for the District
of Columbia Circuit, at Washington, D.C.,
September 20, 1999.

FOR THE COURT:

Deputy Clerk

Form 26 (June 1992)
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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT
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NATURAL RESOURCES DEFENSE
COUNCIL, INC.,
and
NUCLEAR INFORMATION AND
RESOURCE SERVICE

)
)
)
)
)
)
)
)
)

and

No.

99-j 3831

PUBLIC CITIZEN'S CRITICAL MASS
ENERGY PROJECT
and
UNION OF CONCERNED SCIENTISTS

Petitioners,
V.

GRETA JOY DICUS, COMMISSIONER,
NUCLEAR REGULATORY
COMMISSION
and

UNITED STATES OF AMERICA,
Respondents.
F

PETITION FOR REVIEW
Petitioners hereby petition the Courtto review and set aside as arbitrary,
capricious and contrary to law, the Nuclear Regulatory Commission's July 22, 1999,

decision, see 64 Fed. Reg. 29393, to implement a regulation governing compliance with
the Sunshine Act, 5 U.S.C. § 552b, as well as the underlying regulation, which was. first
promulgated in 1985 but not previously implemented. 10 C.F.R. § 9.101(c). Copies of
the Federal Register notices and underlying regulation are attached.

Respectfully submitted

David E. Adelman
D.C. Bar # 458346
Natural Resources Defense Council
1200 New York Ave., N.W., Suite 400
Washington, D.C. 20005
(202) 289-6868

Howard Crystal
D.C. Bar # 446189
Eric R. Glitzenstein
D.C. Bar # 358287
Meyer & Glitzenstein
1601 Connecticut Ave., N.W., Suite 700
Washington, D.C. 20009
(202) 588-5206

Date: September 15, 1999

Eastem Navaio Dine Against Uranium Mining and
Southwest Research and Information Center

United States Court of Appeals
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 99-1387

September Term, 1999

Eastern Navajo Dine Against Uranium Mining and
Southwest Research and Information Center,
Petitioners

I
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UNITED STATES I.JURT nF APPEALS
FOR DISTRICT G7 `3LUMBIA CIRCUIT
FILED

V.

Nuclear Regulatory Commission and United States of
America,
Respondents

CLERK

ORDER
Upon consideration of petitioners' unopposed motion to dismiss petition for
review, it is
ORDERED that the motion be granted and this case is hereby dismissed.
The Clerk is directed to transmit forthwith to the respondent a certified copy of
this order in lieu of formal mandate.
FOR THE COURT:
Mark J. Langer, Clerk

BY:
Robert A. Bonner
Deputy Clerk

A True coPyV
--- U t

I

AodLLý!-

United States Court of Appeals
FOR THE DiSTRiCT OF COLUMBIA CIRCUIT

September Term, 1999

No. 99-1190
Eastern Navajo Dine Against Uranium Mining and
Southwest Research and Information Center.
Petitioners

UNITED STATES COURT OF APPEALS
FOR DISTRICT OF COLUMBIA CIRCUIT
RLEDM

W 2 7 1999
CLERK

V.
Nuclear Regulatory Commission and United States of
America,
Respondents
Hydro Resources, Inc.,
Intervenor

BEFORE:

Silberman, Henderson, and Tatel, Circuit Judges
ORDER

Upon consideration of the motion for consolidation and motion to dismiss, the
response thereto, and the reply; and the motion to consolidate, it is
ORDERED that the motion to dismiss be granted. Petitioners sought judicial
review of non-finial, agency orders at the same time they pursued an appeal before the
agency. The appeal to the Nuclear Regulatory Commission (NRC) of the Presiding
Officer's four "partial initial decisions" on issues pertaining to the licensing proceeding
rendered the Presiding Officer's decisions nonfinal. See 10 C.F.R. § 2.1251(a) (initial
decision of Presiding Officer "constitutes the final action of the Commission thirty (30)
days after the date of issuance, unless any party petitions for Commission review in
accordance with [10 C.F.R.] § 2.786 or the Commission takes review of the decision
sua sponte"); cf. Bellsouth Corp. v. FCC, 17 F.3d 1487, 1489-90 (D.C. Cir. 1994)
("[Ojnce a party petitions the agency for reconsideration of an order or any part thereof,
the entire order is rendered nonfinal as to that party."). On July 23, 1999, the NRC
issued a decision directing further briefing on issues relevant to whether the subject
license was properly issued and noted its expectation of additional decisions to be
issued shortly by the Presiding Officer with respect to the same license. The
Commission's decision confirms that the licensing proceeding is still ongoing. The NRC
has thus not yet issued a decision that disposes of all issues in the licensing
proceeding. See Commonwealth of Mass. v. NRC, 924 F.2d 311, 322 (D.C. Cir.)
("NRC order is final if it disposes of all issues as to all parties in the licensing

F
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United States Court of Appeals
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 99-1190

September Term, 1999

proceeding"), cert. denied, 502 U.S. 899 (1991). Moreover, the issuance of the
Commission's July 23 decision does not render the Presiding Officer's four initial
decisions final. See Melcher v. FCC, 134 F.3d 1143, 1163 (D.C. Cir. 1 9 9 8)(when
petition for judicial review is filed before agency order'is final, subsequent action by the
agency will not ripen the petition for review) (citing TeleSTAR, Inc. v. FCC, 888 F.2d
132, 133-34 (D.C. Cir. 1989)). It is
is

FURTHER ORDERED that the motions to consolidate be dismissed as moot. It

FURTHER ORDERED, on the court's own motion, that petitioners' counsel show
cause, within 30 days of the date of this order, why the court should not assess
sanctions for filing a clearly premature petition for review, in the amount of the costs
and fees incurred by respondent in .filing the motion to dismiss.
The Clerk is directed to withhold issuance of the mandate herein until seven
days after disposition of any timely petition for rehearing or petition for rehearing en
banc. See Fed. R. App. P. 41(b); D.C. Cir. Rule 41.
Per Curiam
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