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NORTHEAST NUCLEAR ENERGY
COMPANY

)
)

Docket No. 50-423-LA-3

)
(Millstone Nuclear Power Station, Unit No. 3) )
NRC STAFFS RESPONSE TO SUPPLEMENTAL PETITION
TO INTERVENE FILED BY CONNECTICUT COALITION
AGAINST MILLSTONE AND LONG ISLAND COALITION AGAINST MILLSTONE
INTRODUCTION
Pursuant to a "Memorandum and Order (Intervention Petition)," issued on October 28, 1999,
by the Atomic Safety and Licensing Board (Board) designated in the above-captioned proceeding
and 10 C.F.R. § 2.714(c), the staff of the Nuclear Regulatory Commission (Staff) hereby responds
to "Supplemental Petition to Intervene in Behalf of Connecticut Coalition Against Millstone and
Long Island Coalition Against Millstone" (Supplement). As discussed below, Connecticut Coalition
Against Millstone (CCAM) has shown standing through the declaration of its member, Joseph H.
Besade, but Long Island Coalition Against Millstone (CAM) has not shown standing through the
declaration of its member, Jacqueline L. Williamson. As none of the proposed contentions of
Connecticut Coalition Against Millstone (CCAM) and Long Island Coalition Against Millstone
(CAM) (Petitioners) is admissible, the Board should deny Petitioners' October 6, 1999, Request for
Hearing and Petition to Intervene.
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BACKGROUND
On March 19, 1999, Northeast Nuclear Energy Company (NNECO or the Applicant) filed
an application for a license amendment pursuant to 10 C.F.R. § 50.90 for the Millstone Nuclear
Power Station, Unit No. 3 (MP3). Letter to U.S. Nuclear Regulatory Commission from R. P. Necci,
Vice President - Nuclear Oversight and Regulatory Affairs, Northeast Nuclear Energy Company,
March 19, 1999 (Application). On September 7, 1999, the NRC published Northeast Nuclear
Energy Company, et al.; Notice of Considerationof Issuance of Amendment to Facility Operating
License, ProposedNo Significant Hazards ConsiderationDetermination,and Opportunityfor a
Hearing (Notice). 64 Fed. Reg. 48672 (1999). The Notice provided that the proposed amendment
would support the proposed increase in the capacity of the spent fuel pool at Millstone Unit 3 from
756 assemblies to 1,860 assemblies (an increase of 1,104). Id. at 48672. Also on September 7, 1999,
the NRC published NortheastNuclear Energy Company, et al., Millstone NuclearPower Station,
Unit No.3,

Environmental Assessment

and Finding of No

Significant Impact,

64 Fed. Reg. 48675 (1999).
On October 6, 1999, Petitioners filed a Petition to intervene, "Connecticut Coalition Against
Millstone and (Long Island) Coalition Against Millstone, Petition to Intervene." On October 21,
1999, and October 26, 1999, pursuant to 10 C.F.R. § 2.714(c), the Applicant and the Staff filed,
respectively, answers to the Petition, addressing the issues of standing and aspects. "Northeast
Nuclear Energy Company's Answer to Request for a Hearing and Petition to Intervene," October 21,
1999; "NRC Staff s Response to the Petition to Intervene Filed by Connecticut Coalition Against
Millstone and Long Island Coalition Against Millstone," October 26, 1999.
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On October 19, 1999, the Chairman of the Atomic Safety and Licensing Board Panel
established an Atomic Safety and Licensing Board (Board) to preside over the proceeding concerning
the applicant's application. 64 Fed. Reg. 57485 (Oct. 25, 1999). On October 26, 1999, the Board
issued a "Memorandum and Order (Intervention Petition)," in which it ruled that Petitioners had
identified an aspect but that they had not shown that the proposed action would cause "injury in fact"
to Petitioners' interest and that their injury was arguably within the zone of interest sought to be
protected by the Atomic Energy Act (AEA) or the National Environmental Policy Act (NEPA).
Memorandum and Order at 2. Although Petitioners were apparently seeking representational
standing, they had failed to identify a member or members who authorized CAM and CCAM to
represent them. Id. at 3. The Board indicated that Petitioners had the right to amend their petition
to address the deficiencies noted and to file a supplement setting forth contentions. Id. at 4.
On November 17, 1999, the Petitioners submitted their Supplement, which included eleven
proposed contentions and declarations of one member of CAM and one member of CCAM, each
declaration giving CAM/CCAM the requisite authorization regarding representation. NNECO filed
its response to the Supplement on November 30, 1999. "Northeast Nuclear Energy Company's
Answer to Supplemental Petition" (NNECO Answer), November 30, 1999. In its Answer, NNECO
argues that CAM has not shown representational standing based on the declaration of its member,
Jacqueline L. Williamson, because of the distance of Ms. Williamson's Fishers Island property, ten
miles from Millstone Unit 3, and her failure to show injury in fact. NNECO does not oppose
CCAM' s showing of standing based on the proximity to the Millstone facility of the residence of its
member, Joseph H. Besade. As discussed below, the NRC staff agrees that CCAM has shown
representational standing through its member, Joseph H. Besade, but that CAM has not shown
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representational standing through its member, Jacqueline L. Williamson. However, since none of
Petitioners' contentions satisfy the Commission's requirements for the admission of contentions the
question of Ms. Williamson's standing is not dispositive as to whether to grant CAM's participation
in this proceeding.
DISCUSSION
A. Standing.
In order to establish standing in NRC adjudicatory proceedings a petitioner must show that (1)
it has suffered or will suffer a distinct and palpable injury that constitutes an injury-in-fact, within
the zone of interests arguably protected by the governing statutes, e.g., the Atomic Energy Act of
1954, as amended (AEA) and the National Environmental Policy Act of 1969 (NEPA); (2) the injury
is fairly traceable to the challenged action; and (3) the injury is likely to be redressed by a favorable
decision. Yankee Atomic Electric Co. (Yankee Nuclear Power Station), CLI-96-1, 43 NRC 1, 6
(1996).
Additionally, for an organization to establish standing it must either demonstrate standing in its
own right or claim standing through one or more individual members who have standing. See
GeorgiaInstitute of Technology (Georgia Tech Research Reactor), CLI-95-12, 42 NRC 111, 115
(1995). Hence, an organization may meet the injury-in-fact test either (1) by showing an effect upon
its organizational interests, or (2) by showing that at least one of its members would suffer injury as
a result of the challenged action, sufficient to confer upon it "derivative" or "representational"
standing. Houston Lighting and Power Co. (South Texas Project Units 1 and 2), ALAB-549,
9 NRC 644 (1979).
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As discussed in the Staff's response to the petition to intervene filed by CCAM and CAM,
previous standing rulings regarding spent fuel pool expansion and reracking amendments have
granted standing based on proximity to the facility. See CarolinaPower and Light Co. (Shearon
Harris Nuclear Power Plant), LBP-99-25, 50 NRC

_ (1999) and cases cited. Here, Petitioner

CCAM attaches the declaration of Joseph H. Besade, which shows that Mr. Besade resides within
two miles of Millstone Unit 3. Supplement, Declaration of Joseph H. Besade at 1. Petitioner CAM
attaches the declaration of Jacqueline L. Williamson, which states she owns property on Fishers
Island within the 10 mile EPZ for Millstone where she resides, for much of the year. Supplement,
Declaration of Jacqueline L. Williamson at 2. NNECO in its answer to the joint petition does not
object to the standing of Mr. Besade to participate in this proceeding because he resides in close
proximity to Millstone Unit 3. NNECO does object to Ms. Williamson's standing to participate,
since her declaration indicates that she owns and uses property approximately ten miles from
Millstone. However, the Supplement does not establish injury in-fact with regard to a location of
ten miles distance from Millstone. Thus CAM has failed to establish representation standing through
its member, Ms. Williamson. The Staff, like NNECO, believes that Mr. Besade has established the
requisite standing.
B.

Legal Standards for the Admission of Contentions
To gain admission as a party, a petitioner for intervention, in addition to establishing standing

and raising an aspect within the scope of the proceeding, must submit at least one valid contention
that meets the requirements of 10 C.F.R. § 2.714(b). Duke Energy Corporation(Oconee Nuclear
Station, Units 1, 2, and 3), CLI-99-11, 51 NRC

slip op. at 5 (Apr. 15, 1999); Yankee Atomic

Electric Company (Yankee Nuclear Power Station), CLI-96-7, 43 NRC 235, 248 (1996). For a
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contention to be admitted, it must meet the standard set forth in 10 C.F.R. § 2.714(b)(2), which
provides that each contention must consist of "a specific statement of the issue of law or fact to be
raised or controverted" and must be accompanied by:
(i)

A brief explanation of the bases of the contention;

(ii)

A concise statement of the alleged facts or expert opinion which
supports the contention.., together with references to those
specific sources and documents of which the Petitioner is aware
and on which the Petitioner intends to rely to establish those facts
or expert opinion;

(iii)

Sufficient information.., to show that a genuine dispute
exists with the applicant on a material issue of law or fact.

10 C.F.R. § 2.714(b)(2). The failure of a contention to comply with any one of these requirements
is grounds for dismissing the contention. 10 C.F.R. § 2.714(d)(2)(i); Arizona Public Service Co.
(Palo Verde Nuclear Generating Station, Units 1, 2, and 3), CLI-91-12, 34 NRC 149, 155-56(1991).
In order for a dispute to involve a material issue of law or fact, its resolution must make a
difference in the outcome of the proceeding. Oconee, CLI-99-1 1, slip op. at 6, citing FinalRule,
Rules of Practicefor Domestic Licensing Proceedings -- ProceduralChanges in the Hearing
Process, 54 Fed. Reg. 33,168, 33,172 (1989). See also 10 C.F.R. § 2.714(d)(2)(ii) (a contention
must also be dismissed where the "contention, if proven, would be of no consequence ... because
it would not entitle [the] Petitioner to relief."). Moreover, contentions that are not supported by
some alleged fact or facts should not be admitted nor should the full adjudicatory hearing process
be triggered by contentions that lack a factual and legal foundation. Oconee, CLI-99- 11, slip op. at 6,
7 citing 54 Fed. Reg. at 33,170.

-73.

Proposed Contentions
As demonstrated below, none of the contentions proffered by the Petitioners meet the

standards discussed above.
A. Contention 1:

Failure to Consider Credible Scenarios of Fully Blocked Flow Channels

Petitioners state their Contention l as follows:
Petitioners challenge the scope of NNECO's evaluation because there are
numerous credible scenarios' that could cause an entire flow channel, or even
multiple flow channels, to become fully blocked.
Supplement at 9. The Petitioners cite the following from the Application:
The peak local water and fuel clad temperatures were computed for the rerack
license amendment for the partially blocked hottest channel. The peak local
water temperature was well below the boiling temperature at the top of the
fuel with fuel pool water at its low level alarm. This analysis assures that
flow will remain subcooled which minimizes the potential for fuel damage.
Application, Attachment 3 at 5.
Petitioners do not challenge the results of this analysis; instead they challenge the scope.
Petitioners allege that there are numerous credible scenarios that could cause an entire flow channel,
or multiple flow channels, to become completely blocked.
As a basis for the contention, Petitioners state that materials could fall into the spent fuel
storage pool and land on top of the storage racks, completely blocking the exit of one or more flow
channels. In addition, Petitioners base Contention 1 on "credible scenarios that could result in the
inlet to one or more flow channels becoming completely blocked." Id. They state that a piece of

Although Petitioners use the word "scenario" throughout the Supplement, they do not
present any scenarios, either here or in their other contentions. When a postulated accident scenario
forms the basis of a contention, a causative mechanism for the accident must be described and some
credible basis for it must be provided. Vermont Yankee Nuclear Power Corporation (Vermont
Yankee Nuclear Power Station), ALAB-919, 30 NRC 29, 44(1989).
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plastic or cloth sheeting could fall into the spent fuel pool water, sink to the bottom of the pool, and
be drawn beneath the storage racks by the circulating cooling water, plugging the entry to one or
more flow channels. Id. According to Petitioners, NNECO's application needs to show that the
irradiated fuel assembly or assemblies will remain adequately cooled after the occurrence of an event
that Petitioners consider to be a credible event. Id.
The analysis prepared for NNECO by Holtec International, the designer of the racks, provides
Holtec's basis for considering a partial blockage of a channel as bounding, as opposed to Petitioners'
allegation that the analysis should consider scenarios involving fully blocked channels.
Holtec's analysis (Application, Attachment 5 at 5-5 to 5-11) includes consideration of partial
blockage of the hottest assemblies, located together in the pool in pedestal cells of a Region 2 style
rack, which have a reduced water entrance area because the pedestal blocks the baseplate hole. All
rack cells are assumed to be 50 percent blocked at the cell outlet because of damage caused by a drop
accident. In its results summary, Holtec concludes that none of the conditions which it evaluated
resulted in boiling in the pool.
Petitioners do not address why partial blockage as analyzed by Holtec is not the bounding
case. Since Petitioners do not address why NNECO's analysis is not bounding and do not present
any facts to support their position, their proposed contention lacks an adequate basis. The.Staff notes
that NNECO need not and does not address channel blockage in the Region 3 racks as those racks
are not being changed.
Petitioners, challenge to NNECO's channel blockage analysis lacks basis and, thus, does not
meet the standards of 10 C.F.R. § 2.714(b); thus, Contention 1 is inadmissible.
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B. Contention 2:

Failure to Consider Dropping an Empty Rack onto Irradiated Fuel

Petitioners give their second contention the title, "Failure to Consider Dropping an Empty
Rack onto Irradiated Fuel." Supplement at 10. However, nowhere in the discussion that follows do
Petitioners state a contention. A contention must consist of "a specific statement of the issue of law
or fact to be controverted." 10 C.F.R. §2.714(b). Contention 2 provides no such statement. The
final sentence under "Basis" might appear to state a contention, as it states, "The Petitioners contend
that NNECO's application is deficient because it fails to properly account for the safety implications
of a credible accident - - namely the drop of a rack during installation." Supplement at 11.
Elsewhere in its discussion of Contention 2, Petitioners indicate that NNECO has considered the
dropping of a rack and point to Attachment 2 at 4, where NNECO states that the function of the
spent fuel pool is to store assemblies in a subcritical and coolable configuration through abnormal
loadings such as a heavy load drop. Supplement at 11, citing Application, Attachment 2 at 4.
Petitioners ignore NNECO's no significant hazards consideration analysis, which states, "The
consequences of an accidental drop of a rack module into the pool during placement have been
evaluated. The analysis confirmed that very limited damage to the liner could occur, which is
repairable." Application, Attachment 4 at 2.
It appears that Petitioners' sole concern in Contention 2 is the placement of the fifteenth rack,
which is the southernmost rack in Region 2 and which NNECO states it will install "if and when
necessary." Application, Attachment 3 at 2. Petitioners "assume" that the five racks adjacent to the
fifteenth rack will be completely loaded with irradiated fuel assemblies at the time that rack is placed
in the pool. Supplement at 11.
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Petitioners' assumption ignores the Technical Specifications (TS), in particular, TS 3.9.7, which
continues to state, "Loads in excess of 2200 pounds shall be prohibited from travel over fuel
assemblies in the storage pool." This limit is not changed. Petitioners acknowledge their awareness
that Region 2 racks weigh between 10,450 and 14,410 pounds. Supplement at 10. Thus, NNECO
is prohibited from moving the racks over fuel.
Contention 2 is not based in fact or law, as required by 10 C.F.R. § 2.714 (b), but is rather based
on Petitioners' erroneous assumptions. It is, thus, not a valid contention.
C. Contention 3:

No Evaluation of Cask Drop

Petitioners' Contention 3 alleges that NNECO has not considered the drop of a shipping cask
into the cask pit or fuel pool. Supplement at 11. With regard to this matter, NNECO states in its no
significant hazards consideration discussion that it has not considered the consequences of a spent
fuel pool cask drop because it is not licensed to move a fuel cask into the Millstone Unit 3 cask pit
area. Application, Attachment 4 at 2. Thus, Contention 3 lacks basis, fails to provide a statement
of the alleged facts or expert opinion in support of the contention and sufficient information to show
that a genuine dispute exists with the applicant on a material issue of law or fact. Contention 3 is
not material, as it is not within the scope of this proceeding. As NNECO has stated, it is not
proposing to move a cask. Thus, Contention 3 is barred by 10 C.F.R. §2.714(b) from admission in
this proceeding.
D. Contention 4: Undue and Unnecessary Risk to Workers and Public Health and Safety
The Petitioners state the contention as follows:
The existing spent fuel storage racks at Millstone Unit 3 rely on physical separation to
ensure that new and irradiated fuel assemblies are maintained in a subcritical configuration.
Dry storage methods also rely on physical protection to guard against criticality accidents.

-
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NNECO's application seeks to maximize the irradiated fuel assembly capacity in the
Millstone Unit 3 spent fuel pool by trading physical protection against criticality for a
complex array of administrative controls. This tradeoff increases the likelihood of a
criticality accident.
Supplement at 13.
As a basis, Petitioners set forth what they call "new" administrative controls proposed by
NNECO:
After the expansion, the pool will contain three distinct administratively controlled
storage regions as shown in attached Figure 1.
Region 2 racks will be licensed to store 754 assemblies. The storage in Region 2 racks will
have more restrictive bumup/enrichment restrictions than Region 1 racks and use a 4-out-of
4 storage configuration.
1.40 STORAGE PATTERN refers to the blocked location in a Region 1 fuel storage rack
and all adjacent and diagonal Region 1 (or Region 2) cell locations surrounding the blocked
location. The blocked location is for criticality control.
1.41 Region 1 spent fuel racks can store fuel in either of 2 ways:
(a) Areas of Region 1 spent fuel racks with fuel allowed in every storage location are
referred to as the 4-out-of-4 Region 1 storage area.
(b) Areas of the Region 1 spent fuel racks which contain a cell blocking device in
every 4th location for criticality control, are referred to as the 3-out-of-4 Region
1 storage area. A STORAGE PATTERN is a subset of the 3-out-of-4 Region 1
storage area.
Region 3 racks can store 756 assemblies. The storage in Region 3 racks will have more
restrictive bumup/enriclpnent restrictions than Region 2 racks. Region 3 racks will allow
credit for decay of fissile plutonium and buildup of americium, which reduce reactivity, as
a function of decay time. Other domestic plants have been licensed for decay time credit.
Supplement at 13-14. (Footnotes omitted.)
Petitioners argue that the "new" administrative controls rely on a complicated array of factors
such as burnup, enrichment and decay time. In effect, they argue that relying on administrative
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controls for adequate protection has the potential to allow human error to impact the safety of the
facility. In support of their position, they assert that various accidents here and abroad show that
human beings make mistakes. According to Petitioners, the proposed activity represents an undue
and unnecessary risk because of what they regard as "new" administrative controls. Id.
Petitioners' Contention 4, both the statement itself and its basis, seems to be founded on at least
two erroneous assumptions:

(1) the existing racks rely exclusively on "physical protection," as

opposed to "administrative controls," to prevent criticality and that (2) the proposed amendment
somehow "trades" physical protection for administrative controls. The proposed amendment and
the current technical specifications, however, rely on both physical measures and administrative
controls to maintain keff below 0.95. See Application, Attachment 1 at 20. Petitioners; moreover,
do not explain how administrative controls have been substituted for physical measures. As
explained in detail below, the Board should reject Contention 4 because (1) the basis for the
contention is insufficient, and (2) a regime involving both administrative and physical controls is
currently in use and is, therefore, not within the scope of the amendment.
Petitioners' bases for Contention 4 are insufficient because they (1) do not identify any
deficiency in the proposed administrative controls and (2) do not identify any new physical measure
that is required to control the criticality of the spent fuel pool (SFP). While Petitioners quote the
description of the proposed administrative controls in the application (Supplement at 13-14),
Petitioners do not mention even a single physical measure for controlling criticality in their Bases
statement. Petitioners do not explain why any physical measure for controlling criticality other than
those proposed might be needed. In addition, although Petitioners assert that administrative controls
are not fool-proof (Id. at 14), Petitioners do not assert that the fresh fuel misloading accident
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analyzed in the application (Application, Attachment 5 at 4-8 to 4-9) is not bounding, nor do
Petitioners propose any other error in the implementation of administrative controls that might be
more limiting. Accordingly, Contention 4 lacks basis and should not be admitted.
In addition, the contention is not within the scope of the proposed amendment. The current TS
for Millstone Unit 3 use administrative controls in conjunction with physical measures to ensure that
criticality in the SFP remains within limits. See Application, Attachment 1 at4, 9, 12a, 15, 19, 21,
and 22. The current TS control criticality through geometry and neutron absorber (physical
methods), and spent fuel loading patterns (administrative control) based on burnup and enrichment.
Id. The Bases of the current TS make this clear. They state that "[d]uring normal Spent Fuel Pool
operation, the spent fuel racks are capable of maintaining Kff at less than or equal to 0.95 in an
unborated water environment due to the geometry of the rack spacing and presence of Boraflex
neutron absorber[.]" Id. at 19. The current TS Bases also state that "[a]dministrative controls have
been developed and instituted to verify that the enrichment and bum-up limits of Figure 3.9-1 [for
loading patterns] have been maintained." Id. at 21. Moreover, the enrichment and bum-up limits,
which are physical measures, are incorporated in figures in the TS. Id. In short, to avoid criticality,
the current TS combine physical measures with administrative controls.
The proposed amendment would also combine physical measures with administrative controls
to control criticality. As stated in the bases proposed for the amendment:
During normal spent fuel pool operation, the spent fuel racks are capable of maintaining k~f
at less than or equal to 0.95 in an unborated water environment. This is accomplished in
Region 1, 2, and 3 storage racks by the combination of geometry of the rack spacing, the use
of fixed neutron absorbers in some fuel storage regions, the limits on fuel bumup, fuel
enrichment and minimum fuel decay time, and use of blocking devices in certain fuel storage
locations.
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Id. at 20. Accordingly, the proposed TS rely on physical measures and administrative controls to
maintain kff less than or equal to 0.95, and this is not a change from current TS.2
Licensing boards generally can neither enlarge nor contract the jurisdiction conferred by the
Commission. See Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-825, 22 NRC
785, 789 (1985). In a proceeding on a spent fuel pool reracking, that jurisdiction extends only to
issues "fairly raised by the application to modify the spent fuel pool." Commonwealth Edison Co.
(Zion Station, Units 1 and 2), ALAB-616, 12 NRC 419, 426 (1980).

Because the use of

administrative controls together with physical means to control criticality in the SFP is already
approved at Millstone Unit 3, Contention 4 is not within the scope of the proposed amendment.3
Accordingly, the Board should reject it.
As for the Petitioners' arguments regarding other facilities, Petitioners do not explain how the
events at those other facilities are relevant to this proceeding. Reference to those events, without
more, does not demonstrate any error in the analysis in the application or the assumptions
undergirding that analysis. Such reference does not, therefore, contribute to establishing a basis for
Contention 4. These arguments are no reason to admit Contention 4.

2

Petitioners do not assert that no physical measures will be used under the proposed

amendment and, therefore, do not raise a genuine dispute of fact with the Applicant on this point.
' This is not to say that the administrative controls applicable to the old racks have not
changed; they have. In addition, administrative controls for the new racks, like the racks themselves,
are new. (The administrative controls applicable to the racks in proposed Region 1 are similar to
those currently applicable to the old racks. Application, Attachment 1 at 4-5.) Petitioners, however,
do not identify any deficiency associated with these changes, but appear to challenge the combination
of physical measures and administrative controls in general. Such a challenge is beyond the Board's
jurisdiction, as described above. If Petitioners contend that the changes in administrative controls
for the old racks are deficient, such a contention lacks basis, as set forth above.
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E. Contention 5: Significant Increase in Probability of Criticality Accident
Petitioners state Contention 5 as follows:
NNECO proposes to eliminate an existing barrier against inadvertent criticality in the
spent fuel pool at Millstone Unit 3. The present Technical Specifications require soluble
boron to be maintained in the spent fuel pool's water at all times. NNECO proposes to
change the requirement for soluble boron in the spent fuel pool as follows:
The proposed Technical Specifications will require a minimum concentration of 800
ppm [parts per million] of soluble boron in the pool water during fuel movement to
assure Keff will remain less than or equal to 0.95 assuming a dropped or misloaded
fuel assembly. The surveillance interval for this soluble boron concentration in the
proposed Technical Specifications is consistent with Westinghouse improved STS
[Standard Technical Specifications] 3.7.16. [Citation omitted].
The petitioners contend that NNECO's proposal represents a significant increase in the
probability of a criticality accident.
Supplement at 15-16.
As a basis for Contention 5, Petitioners refer to the application for the proposition that a
misloading error is credible and that soluble boron is, therefore, required during fuel movements.
Id. at 17. Petitioners go on to assert that if the misloaded assembly is not detected and the soluble
boron concentration drops, a criticality could occur. Id. at 18. Petitioners conclude that "NNECO
proposes to remove the soluble boron Technical Specification without at least providing a
surveillance to check for misloaded fuel assemblies at the termination of fuel movements." Id.
at 18-19. As set forth below, Contention 5 lacks basis and posits a beyond design basis accident.
Contention 5 lacks a sufficient basis in that Petitioners do not propose how a fresh fuel assembly
might be misloaded and remain undetected, and, even presuming such misloading occurs, do not
describe how soluble boron concentration might drop after fuel movements cease. Petitioners
acknowledge that the Applicant will maintain soluble boron concentration at 800 ppm during
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movements of fuel assemblies, as would be required by proposed TS 3.9.1.2. Supplement at 17.
Petitioners' contention presumes that soluble boron concentration would drop once fuel movements
are stopped. Id. at 18. While there is no Technical Specification requirement proposed to maintain
boron concentration when fuel assembly movements have ceased, the water in the SFP will remain
borated unless the Applicant takes action to remove the boron or the water containing the boron
leaks out of the pool as the result of some event. Petitioners do not assert any mechanism through
which either of these alternatives might occur. Because boron concentration must drop for criticality
to occur as Petitioners assert, and Petitioners do not suggest how this might happen, Contention 5
lacks a sufficient basis.
With respect to the design bases for the SFP, Draft Regulatory Guide (RG) 1.13 sets out the
applicable standard for determining whether an accident should be considered in evaluations of
criticality in spent fuel pools.5 RG 1.13 states that "the nuclear criticality analysis should
demonstrate that criticality could not occur without at least two unlikely, independent, and
concurrent failures or operating limit violations." RG 1.13, Appendix A, Paragraph 1.4. As applied
to criticality analyses for independent spent fuel storage installations (ISFSIs), 10 C.F.R. § 72.124
requires the same standard, except that the failures or violations may be concurrent or sequential.
The Staff applies the standard in 10 C.F.R. § 72.124 to analyses of spent fuel pools in selecting the
design basis events requiring evaluation.
In the application, NNECO has identified the misloading of the most reactive fuel assembly
(highest reactivity error) as one of the accidents analyzed. Application, Attachment 3 at 5.
Petitioners, however, postulate three events that must occur in order for there to be an increase in
' Petitioners refer to this standard as a "potentially useful definition." Supplement at 20.

-
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the probability of an inadvertent criticality in the spent fuel pool. The first event is the misloading
of the fuel assembly during fuel movements.6 Such an event would violate the proposed surveillance
requirements in TS 4.9.13.1, which would require NNECO to ensure that each fuel assembly to be
placed in the various regions of the SFP is within applicable limits by checking the fuel assembly's
documentation. Application, Attachment 3 at 3/4 9-16. The second event is that the misloading of
the fuel assembly remains undetected. Supplement at 18. The third event is that soluble boron
concentration drops. Id.
Petitioners assert that these events are "credible," apparently arguing that they are likely (the
standard in RG 1.13), without providing a basis. See Supplement at 17-19. Petitioners do not
provide even a single example of a fuel assembly's being loaded into an incorrect location in a spent
fuel pool and going undetected. The event at the Oconee Nuclear Station that Petitioners reference
in the Supplement did not involve a misloading error, but an irradiated fuel assembly's being left
attached to the fuel bridge mast and withdrawn from its storage location. Notice of Violation and
Proposed Imposition of Civil Penalty, Duke Power Company (Oconee Nuclear Station, Units 1, 2,
and 3) at 1 (March 5, 1996). The other events (at the Hope Creek Generating Station and the Browns
Ferry Nuclear Plant Unit 2) involved fuel assemblies that were inserted in the proper locations in the
reactor but were rotated from the intended orientation. See Letter dated March 25, 1996, from N.
E. Reddemann, PSE&G, to Document Control Desk, USNRC, re: Hope Creek Generating Station;
Letter dated October 9, 1980, from J. R. Calhoun, Tennessee Valley Authority, to J. P. O'Reilly,
USNRC, re: Browns Ferry Nuclear Plant Unit 2. Since these events did not involve a fuel assembly

set forth in the application, the limiting misloading event would involve placing a fresh
fuel assembly in the Region 3 racks. Application, Attachment 5 at 4-9.
6 As

-18
loaded in an incorrect location in a spent fuel pool rack's going undetected, they do not provide any
basis for concluding that such events are likely.
As stated above, Petitioners acknowledge that the Applicant will maintain soluble boron
concentration in the SFP at 800 ppm during movements of fuel assemblies. Supplement at 17. In
addition to an undetected fuel misloading, Petitioners require boron concentration to drop once fuel
movements are stopped. Supplement at 18. Petitioners do not suggest that this is a likely event.
Because these sequential events are unlikely, their combination is beyond the design basis, and
need not be evaluated.7 See PacificGas andElec. Co. (Diablo Canyon Nuclear Power Plant, Units 1
and 2), ALAB-880, 26 NRC 449,458-59 (1987). Accordingly, the Board should reject Contention 5.
F. Contention 6: Proposed Criticality Control Measures Would Violate NRC Regulations
Petitioners state proposed Contention 6 as follows:
The criticality control measures proposed by NNECO would violate Criterion 62 of the
General Design Criteria (GDC) set forth in Part 50, Appendix A. GDC 62 requires that:
"Criticality in the fuel storage and handling system shall be prevented by physical systems
or processes, preferably by use of geometrically safe configurations." In violation of this
requirement, NNECO proposes to seek to prevent criticality at Millstone Unit 3 by the use
of ongoing administrative measures.
Supplement at 19.
As bases for this contention, Petitioners assert that GDC 62 is the "sole regulatory foundation
for criticality control in fuel pools" and that "the NRC staff has employed other documents in its
consideration of criticality, but these documents are not regulations." Supplement at 19. Petitioners

7 To the extent Petitioners are suggesting in Contention 5 that the Commission's regulations
are deficient in not requiring evaluation of such events, Contention 5 amounts to an attack on the
Commission's regulations. Such an attack would be barred unless brought according to the
procedures set forth in 10 C.F.R. § 2.758(b). See Arizona PublicService Co. (Palo Verde Nuclear
Generating Station, Units 1, 2, and 3), CLI-91-12, 34 NRC 149, 156 (1991).
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further assert that NNECO relies on a given content of soluble boron in pool water, and limits on fuel
enrichment, burnup, and decay time for criticality control, and that all these measures are
administrative in nature. Id. at 20. Petitioners go on to declare that failure of administrative controls
on fuel enrichment, burnup, and decay time must be considered "credible" for purposes of
satisfaction of the single failure criterion (as stated in RG 1.13), and that such failures are likely. Id.
at 20-21. Petitioners then claim that such failures are likely to result in more than one fuel assembly
out of compliance with specified limits, and that such failures can precede or follow, rather than
being concurrent with, failure of administrative measures for maintaining a given concentration of
soluble boron in pool water. Id. at 21. Finally, Petitioners assert that "a variety of accident scenarios
could occur" that would lead to GDC 62's being violated under accident conditions. Id.
As set forth below, Petitioners ignore the provisions of 10 C.F.R. § 50.68, which explicitly
provide for the administrative controls claimed by Petitioners to be prohibited by GDC 62.
Furthermore, GDC 62 specifically allows criticality to be prevented by physical systems and
processes.
The regulations explicitly provide that applicants may choose between relying on a criticality
monitoring system in accordance with 10 C.F.R. § 70.24 or complying with the provisions of
10 C.F.R. § 50.68(b). Section 50.68(b) provides for the use of plant procedures (§ 50.68(b)(1));
administrative controls (§§ 50.68(b)(2) and (3)); soluble boron (§ 50.68(b)(4)); and maximum
enrichment (§ 50.68(b)(7)). Nothing in GDC 62 is inconsistent with § 50.68 and there is no basis
for asserting that administrative controls may not be used.
Petitioners also assert that failure of administrative measures that seek to limit fuel enrichment,
burnup, or decay time is a likely occurrence, is likely to result in more than one fuel assembly out
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of compliance with specified limits, and that such failures can precede or follow, rather than being
concurrent with, failure of administrative measures for maintaining a given concentration of soluble
boron in pool water. Id. at 20-21. As for these bases for Contention 6, Petitioners provide only the
bare assertion that they are true and correct to the best of their knowledge, information, and belief,
or based on their best professional judgment. See Supplement, Exhibits 2 and 3 (Affidavits of David
A. Lochbaum and Gordon Thompson, respectively). Petitioners do not give a single example of the
"variety of accident scenarios involving criticality" (Supplement at 21) asserted to violate GDC 62
under accident conditions. Accordingly, these assertions are not a sufficient basis for Contention 6.
For all of the reasons set forth above, Petitioners have failed to meet the Commission's requirements
for establishing a valid contention.
G. Contention 7:

Significant Increase in Probability and Consequences of Overheating
Accident

Contention 7 does not appear to present a specific statement of law or fact to be controverted;
in fact, unless one supplies words missing from the heading, the contention fails to make a statement.
Apparently, the allegation is that the proposed amendment significantly increases the probability and
consequences of "overheating accidents." Petitioners postulate a "loss of spent fuel cooling event."
Supplement at 22.
Petitioners offer a number of disconnected statements regarding the consequences of "loss
of spent fuel cooling." Supplement at 21-23.

However, Petitioners do not provide a scenario

tracking the severe accident about which they are concerned from initiator to consequences.
Contrary to the Petitioners' speculation, NNECO has addressed the question regarding the
additional caused by the storage of additional fuel in the spent fuel pool at Millstone Unit 3. The
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existing licensing basis for pool heat load consideration already assumes a larger inventory of spent
fuel in the pool than NNECO is seeking in the subject application. That assumed heat load is 2169
assemblies as opposed to the 1860 assemblies that the amendment at issue would authorize. Letter,
NNECO to NRC, License Amendment Request and Technical Specification Changes for Full Core
Off-load of January 18, 1999, Attachment 2 at 4. Petitioners have not provided any basis for their
statement that "the proposed activity significantly increases the probability that the spent fuel pool
water temperature will exceed the structural qualification temperature and also reach the boiling
point." Supplement at 23.
Petitioners state that "higher heat loads with reduced water inventory inevitably means that
there will be less time to cope with a loss of spent fuel cooling than is available at the present time."
Supplement at 22 - 23. Contrary to Petitioners' statement, NNECO has demonstrated that there is
time to address a loss of spent fuel pool cooling, in that the applicant has shown that more than four
hours are available to restore spent fuel pool cooling following a design basis accident (Loss-of
coolant accident combined with a loss-of-power). Letter, NNECO to NRC, License Amendment
Request and Technical Specification Changes for Full Core Off-load, January 18, 1999, Attachment
2at7.
Petitioners' reference to the piping penetrations' being at least 11 feet above the top of the
spent fuel (Supplement at 23) is taken from a discussion of the system description provided in
Section 5.2 of the Application. The full discussion is as follows:
Redundant safety grade class 3 level instruments are located in the fuel pool
and can be read from the control room. They are set to provide indication
before the water level falls below 23 feet above the top of the fuel racks.
Piping penetrations are at least 11 feet above the top of the spent fuel so that
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failure of inlets, outlets, or accident piping leaks cannot reduce the water
below this level.
Application, Attachment 5 at 5-3.
NNECO does not represent this as a change to the current spent fuel pool cooling system
configuration. Nor do Petitioners claim that this is a change to the current spent fuel pool cooling
system configuration. Petitioners contend that this design feature shows that "the spent fuel pool can
be drained down to approximately 11 feet above the top of the irradiated fuel following a postulated
design and licensing basis event." Supplement at 23. Petitioners do not provide any discussion of
what design and licensing basis event would result in the spent fuel pool's being drained down to
this level. Nor do Petitioners recognize that the spent fuel pool's level instrumentation provides
redundant safety grade low level lights in the control room or that pool level can be read from the
control room. Application, Attachment 5 at 5-3. Further, Petitioners have not shown how relief
would be gained by denying this application since the licensee is not changing this design condition
and the spent fuel pool currently has irradiated fuel in the pool. Petitioners have not provided
sufficient information to show that a genuine dispute exists with the Applicant on a material issue
of law or fact.
Petitioners have not shown that a genuine dispute exists with the Applicant on an issue of law
or fact that is material to this proceeding and provides no basis to support the admission of
Contention 7. See 10 C.F.R. § 2.714(b)(2)(ii).
Contention 8:

Increased Probability and Consequences of Severe Accidents

Contention 8 states:
NNECO proposed to modify the Millstone Unit 3 pool in a manner that will
significantly increase the probability and offsite consequences of "severe"
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accidents, defined here as accidents which involve partial or total uncovering
of fuel assemblies and exothermic reaction of fuel cladding.
Supplement at 23.
As a basis for Contention 8, Petitioners state that installation of high-density racks introduces
the potential for exothermic reaction of fuel cladding if fuel assemblies are partially or totally
uncovered. At the outset, it appears that Petitioners are unaware that the existing racks in the
Millstone Unit 3 spent fuel pool are high density racks and that high-density racks are, thus, not
being introduced in the proposed amendment. Thus, the addition of new racks does not reflect a
change in the types of racks currently being used in the pool.
Petitioners list a number of factors that they believe will increase the probability of severe
accidents: 1) decrease in center-to-center distance in the new racks; 2) convective circulation of
water, air or steam will be further suppressed by the presence of additional racks in the pool; 3) the
greater heat load and lesser water mass will reduce the timescale of an accident in which interruption
of cooling leads to evaporation of water and the "uncovery" of fuel assemblies. Supplement at 24.
Petitioners also assert that a reduction in center-to-center distance will have the effect of increasing
the number of fuel "uncovery" scenarios that will proceed to a point where exothermic reaction of
fuel cladding is initiated. Id.
Although Petitioners refer to an increased number of scenarios, they do not set forth a single
scenario. Also, as in Contention 7, no initiating event for the "scenarios" that Petitioners mention
but do not particularize is identified.
Contention 8 does not reflect any awareness on Petitioners' part that contentions based on the
occurrence of "severe" accidents are not admissible in NRC proceedings as contentions arising under
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the Atomic Energy Act. Neither the Atomic Energy Act nor the Commission's regulations
implementing it imposes an obligation on NRC applicants for license amendments such as the one
at issue here to address any accidents other than design basis accidents. Thus, insofar as Contention
8 is intended to relate to the Atomic Energy Act and the Commission's regulations in Part 50, the
contention lacks basis.
Although Contention 8 does not indicate that it is a NEPA contention, even if it were proposed
as a NEPA, i.e., an environmental contention, it would not be admissible. The Commission's Policy
Statement on Severe Reactor Accidents Regarding Future Designs and Existing Plants, 50 Fed.
Reg. 32138 (1985), addresses, among other things, consideration of severe, accidents in EISs
prepared in the Staff's review of certain operating license applications.

It does not require

consideration of such matters by the Staff where, as here, no EIS is required.
A contention similar to Contentions 7 and 8 was rejected by the Appeal Board in Vermont
Yankee Nuclear Power Corporation (Vermont Yankee Power Station), ALAB-919, 30 NRC 29
(1989). In ALAB-919, the Appeal Board held that NEPA does not require agencies to consider such
remote and speculative events as the accident proposed in a proceeding concerning Vermont
Yankee's spent fuel pool expansion application. Vermont Yankee, ALAB-919, 30 NRC 29 at 44,
citingLimerick Ecology Action, Inc. v. NRC, 869 F.2d 719,739 (3d Cir. 1989) and San Luis Obispo
Mothersfor Peacev. NRC, 751 F.2d, 1287, 1301 (D.C. Cir. 1984) aff'd en banc, 789 F.2d 26, cert.
denied479 U.S. 923 (1986). Contention 8 as offered here is, if anything, even less specific than the
NEPA contention considered in Vermont Yankee, ALAB-919. Contention 8 fails to set forth a
scenario; to the extent that it can be said to have focus, it focuses on consequences. The Staff is not
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aware of any information that has become available since the decision in Vermont Yankee that
would support the admission of remote and speculative contentions like Contentions 7 and 8.
Petitioners rely on a "report" prepared to support intervention in a proceeding concerning
Carolina Power and Light Company's Shearon Harris plant. Petitioners represent that the report
provides generic information applicable to Millstone Unit 3. Supplement at 24. However, this is
not the case. The Commission has stated that the hearing process should not be triggered by
contentions that lack a factual and legal foundation. Oconee, CLI-99- 11, slip op. at 6,7. Neither
should contentions that lack any basis in law or fact be admitted for hearing because their proponents
represent that they are based on the opinion of an expert. Licensing Boards are expected to
undertake a thoughtful, albeit non-merits, review of a document, information, theory, postulated
accident scenario, etc. that is claimed to provide the basis for a contention. Vermont Yankee,
ALAB-919 at 48 citing PhiladelphiaElectric Co. (Limerick Generating Station, Units 1 and 2),
ALAB-804, 21 NRC at 593-94 (1985).
Contention 8 fails to set forth a specific issue of fact or law to be controverted and fails to
provide factual support or any support for the conjecture on which the contention appears to be
based. The Board should not admit it.
CONSIDERATION OF ALTERNATIVES
Under the heading, "Consideration of Alternatives," Petitioners offer two contentions,
Contention 9, "Failure to Conduct a Sound and Prudent Evaluation of Alternatives to High Density
Storage Racks," and Contention 10, "Failure to Consider the Severe Accident Implications of
Alternative Options."
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I. Contention 9: Failure to Conduct a Sound and Prudent Evaluation of Alternatives to High
Density Storage Racks
Contention 9 states:
NNECO's evaluation is defective because it was conducted by a
subcontractor with a conflict of interest and because it relied on outdated
information.
Supplement at 25.
Petitioners' basis for attributing a conflict of interest to NNECO's contractor (not its
subcontractor), Holtec International, is that, after consulting an NRC Information Digest, NUREG
1350, Vol. 9 (1997), Petitioners concluded that Holtec's interest in spent fuel storage ran only to
spent fuel storage racks to be used in pools and not to dry storage casks. Contrary to Petitioners'
speculation, Holtec International is a diverse company with financial interests not only in spent fuel
pool storage but also in dry cask storage. The NRC has issued a Certificate of Compliance to Holtec
International for fuel transportation in its HI-STAR 100 fuel cask (Certificate No. 9261, Docket No.
71-92610) (March 31, 1999). The NRC has also issued Holtec a Certificate of Compliance for the
HI-STAR 100 fuel storage cask system (Certificate No. 1008, Docket No. 72-1008). 64 Fed. Reg.
48,259 (Sept. 2, 1999). Holtec's HI-STORM 100 fuel storage cask system, Certificate No. 1014
(Docket No.72-1014) was noticed in the Federal Register in a proposed rule on September 22, 1999.
4
64 Fed. Reg. 51271. Thus, Petitioners' statement regarding a conflict of interest is uninformed and
unsupported by any basis in fact. With regard to this matter, Petitioners have not shown that a
genuine issue exists with the Applicant on a material issue of law or fact.
Also as basis, Petitioners cite to the application at Attachment 5, Section 12.0, where NNECO
states that "the least expensive type of dry storage has been evaluated to entail a capital expenditure
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that is approximately 3.5 times as large as that associated with wet storage." Supplement at 26.
Petitioners do not provide any information to support their belief that this evaluation is, as alleged
in the contention, outdated. Id.
Petitioners' stated basis fails to provide support for the contention and, thus, fails to meet the
requirements of 10 C. F. R. § 2.714 (b).
J. Contention 10:

Failure to Consider the Severe Accident Implications of Alternative
Options

Contention 10 states:
NNECO has not properly evaluated the alternative options available for
managing spent fuel at Millstone Unit 3, and the implications of those options
for the probability and consequences of severe accidents.
Supplement at 27.
Contention 10, like Contention 9, appears to be an environmental contention arising under
NEPA. It should, therefore, be addressed to the Staff's EA rather than to NNECO's application.
Petitioners base their Contention 10 on an assertion that "a severe accident is an almost
certain outcome of a severe reactor accident which involves substantial containment failure or
bypass." Supplement at 27. Petitioners do not offer any fact as a basis for this statement and, even
if the contention is based on Dr. Thompson's opinion, that opinion must be substantiated. NNECO's
application does not propose any changes to reactor operation, as opposed to spent fuel pool
operation. Therefore, even if Petitioners' Exhibit 1, Dr. Thompson's report, had any applicability
to Millstone Unit 3, and it appears not to have any such applicability, Contention 10 would be
beyond the scope of the application and, thus, not admissible for litigation in this proceeding.
Contention 10 does not set forth a specific statement of the issue of law or fact to be controverted.

-
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It does not satisfy the criteria in 10 C.F.R. § 2.714(b) regarding contentions and is, thus, inadmissible
in this proceeding.
K. Contention 11:

An Environmental Impact Statement is Required.

Petitioners state their Contention 11 as follows:
Insofar as the Staff's Environmental Assessment is significantly flawed and
incomplete, and the proposed activity will significantly increase the
probability and offsite radiological consequences of accidents and thus have
a significant effect on the quality of the human environment, an
Environmental Impact Statement [EIS] is required.
Supplement at 28.
As its primary basis, Petitioners assert that the Staff did not consider any of the matters raised
in its ten contentions in the EA the Staff published. Supplement at 28-29. The Staff has discussed
in its response to each of these ten contentions why none of them is admissible for litigation in this
proceeding and will not repeat that discussion here.
Petitioners also allege that the Staff s failure to prepare an EIS violates NEPA and the NRC's
implementing regulations. This is not correct. NEPA requires federal government agencies to
prepare an EIS before undertaking any major federal action that may significantly affect the quality
of the human environment. However, Petitioners are mistaken in characterizing the proposed action
as such an action. The Commission's regulations in 10 C. F. R. 51.20(b) list actions requiring an
EIS; 10 C. F. R. §51.22 lists actions eligible for categorical exclusion or otherwise not requiring
environmental review; and 10 C. F. R. §51.21 states that actions not falling within either § 51.20(b)
or § 51.22 require an EA. Although adding racks to a spent fuel pool would seem to fall within
§51.22(c)(9) as eligible for categorical exclusion from the requirement to file an EA, the Staff has
prepared EAs on such amendment requests. Issuance of an amendment authorizing spent fuel

-29
storage capacity expansion is not listed in §51.20(b) as an action requiring an EIS and nothing that
Petitioners have raised here would distinguish NNECO's proposal from the numerous fuel pool
storage capacity expansions that the Commission has granted.
As another basis, Petitioners reference NUREG/CR-645 1, "A Safety and Regulatory
Assessment of Generic BWR and PWR Permanently Shutdown Nuclear Power Plants," prepared for
the NRC by Brookhaven National Laboratory (BNL). Supplement at 30. The BNL report was
prepared, as its title suggests, with reference to permanently shutdown plants. It was prepared as part
of an effort to prepare a rule regarding when such plants could cease to comply with the
Commission's operating plant regulations concerning

offsite emergency planning and

indemnification. The NUREG assumes the loss of all water in the spent fuel pool. Such an
assumption is not available to Petitioners for intervention, as they must provide a plant-specific
scenario to support their contentions concerning severe accidents. This they have not done.
Petitioners cite Limerick Ecology Action v. NRC, 869 F.2d 719, 736-741(3rd Cir. 1989) as
authority for their claim that the Staff must consider Severe Accident Mitigation Design Alternatives
(SAMDAs) in connection with its environmental review of the proposed amendment. Supplement
at 31-32. However, the actions in which SAMDAs are considered are actions that require an EIS,
not actions that require an EA or that are eligible for categorical exclusion under 10 C.F.R.
§ 51.22(c)(9). "Severe Accident Policy Statement," 50 Fed. Reg. 32138 (1985).
Citing 10 C. F. R. §§ 51.20(b)(14) and 51.22(b), Petitioners state that "special circumstances"
exist here, triggering the need for an EIS where an EIS is not otherwise required by the
Commission's regulations. Supplement at 32. They state that "special circumstances" include
circumstances where the proposed action involves unresolved conflicts concerning alternative uses
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of available resources within the meaning of section 102(2)(E) of NEPA. In none of their ten
contentions have Petitioners identified any unresolved conflict concerning alternative uses of
available resources. Nor is the Staff otherwise aware of any such conflicts.
Petitioners cite the Staff's EA for the statement that full core offload capability will be lost
with refueling outage 6 and a statement made by Millstone's Chief Nuclear Officer that outage 6 was
completed in June 1999 and speculate that a full core offload might be required for safety reasons.
Supplement at 32-33. The Staff notes that full core offload capability is not a safety requirement and
that if a plant were to lose such capability the consequences it would suffer would be economic, not
safety, consequences.!
Petitioners state that public records reveal a higher incidence of certain diseases in New
London County than elsewhere in the state of Connecticut. Supplement at 33. They do not reveal
why they believe this information has any relation to Millstone Unit 3, let alone to the proposed
amendment.
Petitioners state that NNECO's "doubling the density" of assemblies in the Millstone Unit 3
spent fuel pool constitutes "special circumstances" calling for the Board to require an EIS. However,
NNECO is not doubling the density of assemblies in the pool; it is changing the physical
configuration of pool storage by installing storage racks to permit the storage of additional fuel. As
regards Petitioners' calling for the Board to exercise its discretion to require an EIS, the Board does
not have the authority to direct the Staff, as a matter of discretion, to prepare an EIS. See Carolina
The Staff's statement in its EA concerning when Millstone Unit 3 will lose full core
offload capability is incorrect. A Federal Register notice making the correction from "outage 6" to
"outage 7" will appear shortly. However, as noted, the time that NNECO will lose full core offload
capability has no safety or environmental significance.
8
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Power and Light Co. (Shearon Harris Nuclear Power Plants, Units 1, 2, 3, and 4), CLI-80-12, 1I
NRC 514, 516-17 (1980) (The Commission's Boards do not direct the Staff in performance of the
Staff's administrative functions.)
CONCLUSION
As discussed above, CCAM has shown standing to intervene but CAM has not. However,
because Petitioners have not submitted any admissible contentions, their petition for intervention
should be denied.
Respectfully submitted,

Ann P. Hodgdon
Counsel for NRC Staff

Robert M. Weisman
Counsel for NRC Staff
Dated at Rockville, Maryland
this 7' day of December, 1999
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