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Mr. Erik Godwin
Offime of Information and Regulatory Affairs
Office of Management and Budget
Washington, DC 20503
Dear Mr. Godwin:
Under the Congressional Review provisions of the Small Business Regulatory Enforcement
Fairness Act ("the Act') (5 U.S.C. §§ 801-808), your office determines whether inal agency
actons are "major rules" for purposes of the Act. Enclosed you will find brief descriptions of four
final acvions that the Nuclear Regulatury Commission may issue in the next 30 to 90 days
These are new actions which have not yet been submitted for your review. One action is
identified as a 'major rule,* while the remaining three actions are not dleflned as 'major rules"
under the Act.
Ifyou agree with our daterminatiomn, pla-ase indicate ynur concurrence on this letter, and fax the
letter to me at 301-415-5144,
Jf you have any questions about these actions, please call me at 301-415-7162.
Sincerely,

David L. Meyer, Chief
Rules and Directives Branch
Oivsion of Administrative Services
Office of Administration
rmnclosure~s: As st tate_
1. Final Rule - 3150-AFS

2. Final Rule - 3150-ADO5
3. NUREG-1669
4. Generic Letter 98-01
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TOTAL P.02

DATE:

March 1999

AGENCY:

Nuclear Regulatory Commission

TITLE OF ACTION:

Revision of Fee Schedules; 100 Percent Fee
Recovery, FY 1999

LEVEL OF SIGNIFICANCE:

Major Rule

UPCOMING ACTION:

Final Rule

AGENCY IDENTIFICATION:

RIN: 3150-AP-5

DATE OF ISSUANCE:

Estimated June 1999

STATUTORY OR
JUDICIAL DEADLINE:

OBRA-90, as amended, requires that the FY 1999 fees
be collected by September 30, 1999

and annual fees
DESCRIPTION OF ACTION: The final rule amends the licensing, inspection
Budget
Omnibus
The
charged to NRC licensees and applicants for an NRC license.
recover
Reconciliation Act of 1990 (OBRA-90), as amended, requires that the NRC
from the
approximately 100 percent of its budget authority, less the amount appropriated
the fees for
that
requires
OBRA-90
1999.
Nuclear Waste Fund, for Fiscal years 1991 through
to be
estimated
is
rule
final
the
FY 1999 must be collected by September 30, 1998. Therefore,
August
early
published in early June 1999 and become effective 60 days after issuance (in
Enforcement
Regulatory
Business
Small
the
1999) in accordance with the requirements of
authority less the
Fairness Act of 1996. The cost to NRC licensees is the NRC FY 1999 budget
dollar amount to
amount appropriated from the Nuclear Waste Fund and the General Fund. The
by statute and
be recovered from fees for FY 1999 is $449.6. Because this action is mandated
to this
alternatives
consider
not
did
NRC
the fees must be assessed through rulemaking, the
action.
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NUCLEAR REGULATORY COMMISSION
10 CFR Parts 170 and 171
RIN: 3150-AGO8

Revision of Fee Schedules; 100% Fee Recovery, FY 1999

AGENCY:

Nuclear Regulatory Commission.

ACTION:

Final rule.

SUMMARY:

The Nuclear Regulatory Commission (NRC) is amending the licensing,

inspection, and annual fees charged to its applicants and licensees. The amendments are
necessary to implement the Omnibus Budget Reconciliation Act of 1990 (OBRA-90), as
amended, which mandates that the NRC recover approximately 100 percent of its budget
authority in Fiscal Year (FY) 1999, 1essAamounts appropriated from the Nuclear Waste Fund
(NWF)

J The amount to be recovered for FY 1999 is approximately

$449.6 million.

EFFECTIVE DATE: (60 days after publication in the Federal Register.)

ADDRESSES: Copies of comments received and the agency work papers that support these
final changes to 10 CFR Parts 170 and 171 may be examined at the NRC Public Document
Room, 2120 L Street NW (Lower Level), Washington, DC 20555-0001. Comments received
may also be viewed and downloaded electronically via the interactive rulemaking website
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established by the NRC for this rulemaking,,

.

'

FOR FURTHER INFORMATION CONTACT: Glenda Jackson, Office of the Chief Financial
Officer, U.S. Nuclear Regulatory Commission, Washington, DC 20555-0001, Telephone
301-415-6057.

SUPPLEMENTARY INFORMATION:
I.

Background.

II.

Responses to Comments.

Ill.

Final Action.

IV.

Plain Language.

V.

Environmental Impact: Categorical Exclusion.

VI.

Paperwork Reduction Act Statement.

VII.

Regulatory Analysis.

VIII.

Regulatory Flexibility Analysis.

IX.

Backf it Analysis.

X.

Small Business Regulatory Enforcement Fairness Act.
I. Background

e,

Public Law 101-508, the Omnibus Budget Reconciliation Act of 1990 (OBRA-90),
/
requires that the NRC recover approximately 100 percent of its

budget authority, less the amount appropriated from the Depart ent ofE.•ergy (DOE)
fops.

administered Nuclear Waste Fund (NWE-fr FY; 1991 Lhuui1995 bo.q.....
OBRA-90
through1.i
re~qirem~ent-tlhroxrgh-FY--19•.

t

Ls recory rqulremer t
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The NRC assesses two types of fees to recover its budget authority. First, license and
inspection fees, established at 10 CFR Part 170 under the authority of the Independent Offices
Appropriation Act of 1952 (IOAA), 31 U.S.C. 9701, recover the NRC's costs of providing
individually identifiable services to specific applicants and licensees. Examples of the services
provided by the NRC for which these fees are assessed are the review of applications for the
issuance of new licenses, approvals or renewals, and amendments to licenses or approvals.
Second, annual fees, established in 10 CFR Part 171 under the authority of OBRA-90, recover
generic and other regulatory costs not recovered through 10 CFR Part 170 fees.

II. Responses to Comments

The NRC considered a total of 26 comments received on the proposed rule.
Twenty-four comments) eareceived by the close of the comment period on May 3,1999, and
two additional comments)

--- "eceived by the close of business on May 5, 1999, were

evaluated. The NRC was unable to consider

_

additional comments received after May 5,

1999.

Many of the comments were similarI-4H4w.

These comments have been grouped, as

appropriate, and addressed as single issues in this final rule.

The comments are as follows:

A.

Legal Issues.

Several commenters raised questions about NRC's legal interpretation of OBRA-90 and
the IOAA. These comments are addressed first because their resolution establishes the
framework for addressing subsequent issues raised by commenters.

Tri• Rothschild - FINAL99.WPD
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B.

Specific Comments - Part 170.

1.

Expand the scope of Part 170.

Comment. The NRC received twelve comments on the proposal to expand the
scope of Part 170 to include incident investigations, performance assessments and evaluations
(except those for which the licensee volunteers at NRC's request and which NRC accepts),
reviews of reports and other submittals, and full cost recovery for time expended by Project
:
Managers, except leave time and time spent on generic activities such as rulemaking..--.

..

Many of those commenting on this issue opposed full cst recovery for project
managers. Several uranium recoveylicensees commented thatcoupled
increase in the hourly rate/\the proposed change could inerea
increase that would be extremely burdenso

th the proposed
"s,

an

to licensees. One commenter indicated that

billing for all of aProjectn1[b~nager's time would reduce necessary communication, such as
phone calls, between the NRC and the licensees. This commenter also objected to license4

PMy

being required to pay for the time a p;cjeet rwnaa

spends to become familiar with a site. A

similar comment was received from a reactor licensee who, although not specifically indicating

PM

opposition to the proposal, stated that Part 170 fees should not be assessed for pIejeeý

""ei;

or resident inspector time spent in training or other administrative tasks not directly

associated with the licensee. One commenter indicated that the licensees paying for the
pro,=-Fmae time has little or no input over what the i--,ohoh"

Pmis

Omer is reviewing. A power

reactor commenter supported full cost recovery for preject r•n@"war@r only if work priorities were
mutually agreed.lby NRC and the licensee.
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Several of the uranium recovery commenters also questioned the amount of time spent
by project managers and staff in reviewing licensee submittals, indicating that in many cases
they believe the amount of time spent on uranium recovery issues is excessive in light of what
they characterize as the low level of risk posed by uranium recovery operations.

One uranium

recovery commenter stated that the proposal presents the potential for an open-ended
escalation of fees that do not directly benefit the licensees.

Other commenters-partially or fully supported the proposed expansion of Part 170. The
try,
commercial nucleare[Nuclear Energy Institute (NEI), wI•) represents the rp
lrWindstry urged

lop

r

the NRC to continue to separate out fees related to a given licensee and assess those fees to

COmm)rJMI

the licensee under Part 170.

tthrough
-

4C#e-

NEI stated that it is inappropriate for one licensee to subsidize

licensee because it is not
agency oversight incurred by anotherecmeddta.RC
additional
annual
nagency_ýepqga
l -truh
fees
nu fees
/1'

enr whoepu

performing well. An

co

demonstate-how-the-

ld-d PaTtt'l"70-cagsIarere-mfve

OTrthePat4-17¥-fe&s5ehedule

One power reactor commenter agreed in part with shifting cost recovery from annual fees to
fees for services; however, the commenter stated that as more services are billed by the hour,
the opportunity for inefficiencies in reviews and billing abuse becomes greater. This commenter
suggested that hourly fees be capped to allow licensees to make budget forecasts.

Another commenter supported the assessment of Part 170 fees for all inspections,
stating that the change is expected to lower the costs of inspections for good performers. This
commenter opposed, however, the proposal to expand Part 170 to include reviews of
documents that do not require formal approval. This commenter stated that these documents
are submitted in compliance with regulations without an expectation of NRC assistance in
assuring compliance, and licensees should have control over Part 170 charges.

Trip Rothschild
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A materials licensee questioned how the proposed additional Part 170 fees would be
billed, indicating that if NRC has truly downsized, the expanded scope of Part 170 is not
justified.

Response. The NRC is expanding the scope of Part 170 to include incident
investigations, performance assessments and evaluations (except those for which the licensee
volunteers at NRC's request and which NRC accepts), reviews of reports and other submittals
,such

as responses to GQnfi¢;wrai

Action Letters, and full cost recovery for Project Manager

time, except leave time and time spent on generic activities such as rulemaking. Expanding the
scope of Part 170 is consistent with Title V of the IOAA, interpretations of that legislation by the
. tederarourts, and Commission guidance. These guidelines provide that Part 170 fees may
be assessed to persons who are identifiable recipients of "special benefits" conferred by
specifically identified activities of the NRC. These special benefits include services rendered at
the request of a recipient and all services necessary to the issuance of a required permit,
license, certificate, approval, or amendment, or other services necessary to assist a recipient in
complying with statutory obligations under the Commission's regulations. Incident
investigations, performance assessments and evaluations, reviews of reports and other

PM

documents, and- Foru•j.,I,

g

(r;.,}activities are services which the NRC provides to

specific, identifiable recipients. Thus, it is more appropriate that the costs of these activities be
recovered through Part 170 fees assessed to the recipient of the service rather than through
annual fees assessed to all of the licensees in the class.

Based on the requirement of OBRA-90 that the NRC'-ecover approximately 100
percent of its budget authority through fees, the costs of these services must be paid either by
applicants and licensees under Part 170 as fees for services rendered to them, or by licensees

LTrip Rothschild

-

Page 7

FINAL99.WPD

under Part 171 as annual fees. To calculate the total amount to be assessed in Part 171
annual fees, the estimated amount to be recovered through Part 170 fees in a given fiscal year
is subtracted from the total budget authority for that fiscal year. Therefore, if all other things
remain equal, increasing the costs to be recovered under Part 170 would shift costs away from
Part 171 annual fees. Although this change may result in increased Part 170 fees assessed to
the individual licensees receiving the specific services, the overall fee burden for licensees is
not increased. It should be noted that because this final rule will become effective after the last
quarterly billing in FY 1999, the changes will not have an effect on the estimated Part 170
collections for FY 1999 and thus do not affect the amounts of the FY 1999 annual fees.

As described in the proposed rule, this change will result in the assessment of Part 170
fees to individual licensees to recover the full costs for PMs assigned to their sites, except PM
activities that are of a generic nature, such as rulemaking and preparation of generic guidance
documents, and leave time. In those cases where a PM is assigned multiple sites, the PM's
time that is notispecific to a particular siiewill be prorated to all of the sites to which he or she is
The NRC acknowledges some commenters' concerns about individual licensees

assigned.

being charged for the time a PM is in training or performing administrative tasks, and time for a
newly-appointed PM to become familiar with a particular site. These types of activities,
however, are necessary in order for the PMs to effectively provide oversight for the operation of

A1.,I.
comrýhcIIY.

an assigned site or sites. Therefore, the cost of these activities should be borne by those
licensees requiring PM services, whether the services are specific licensing and inspection
actions, or other duties associated with serving as the agency focal point for oversight of a site
or sit
int

xamples o

.
,

.--'•

ctivities that will be billed to the specific site or sites are regio'nal

4?

•

visits to the site(s), scheduling, planning and coordinating work with the technical

aff, and answering technical questions. Time spent by PMs in reviewing licensee submittals,

participating in performance assessments, evaluations, and incident investigations, and
conducting inspections will be billed to those specific activities;
-

...

r p,

Uied

h
-I

.

•

57

•

_ -

-f

-

\
J
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The NRC disagrees with the suggestion that PM time should be billed only if the work
UO n
priorities are mutually agreed 14 by NRC and the licensee. It would be inappropriate to have
entities regulated by the NRC make recommendations on how the agency carries out its
regulatory functions related to that specific entity. The agency's work priorities, including those
of PMs, are carefully reviewed by management to assure that the appropriate resources are
spent to accomplish the agency's health and safety mission. Assessing Part 170 fees to
recover the cost of a particular service provided to an individual applicant or licensee does not
diminish the requirement for NRC management to carefully balance workload and assigned
resources in an efficient and effective manner. This also applies to the suggestions that staff
spends excessive ,

6oime on reviews, and that increasing the scope of Part 170 as

proposed would open the door for inefficiencies in reviews and billing abuses. The NRC is
committed to performing all of its activities as expeditiously and efficiently as possible. This
commitment is evidenced by the streamlining and downsizing the agency has accomplished,
and the resulting budget reductions. In addition, billing for activities under Part 170 provides
licensees a greater opportunity to review and challenge specific costs because the charges are
individually itemized on the Part 170 bills.

Part 170 fees for these additional activities will be applicable only to those applicants
and licensees subject to full cost billing under Part 170. Those materials licensees who hold
licenses for which amendment and inspection fees have been eliminated from Part 170 will not
be subject to Part 170 fees for these additional activities.

2.
2000.

Including Orders and Escalated Enforcement Actions in Part 170 in FY

Page. 9
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Comment.

The NRC solicited public commen

n whether to include the

development of orders, evaluation of responses to orders, development of Notices of Violation
to NOVs in
(NOVs) accompanying escalated enforcement actions, and evaluation of responses
Two commenters
next year's proposed fee rule. Four comments were received on this issue.
inclusion. The
opposed adding these activities to Part 170 and one commenter supported their
receive the
fourth commenter indicated that the direct allocation of these costs to those who
to comment on a
services warrants further evaluation, and +hey-would welcome the opportunity
fee rule. This commenter stated that, in addition to being
2000 vJ...proposal
definitive ma
Iccnse
atZlin the.FY
•
00"!

viewed as

1

,

. 1 e.xe;-,,Ais.g their rights to challenge the *NRC action, there

such a challenge.
are additional implications in situations where the licensee issuccessful in
would also
(One commente)r stated that the assessment of Part 170 fees for these actions
of operation for
result in a "de facto additional civil penalty, and further challenge the economics
fees under Part 170
that facility." NEI, on the other hand, urged the NRC to continue to assess
for activities related to a given licensee'

and stated that "'pplicationof this principle dictates

actions under Part 170."
that the industry support assessing fees for escalated enforcement
serve as an
NEI went on to say that the perception that these enforcement actions
the assessment
industry-wide deterrent has not been borne out. One commenter who opposed
to pay fees for
of Part 170 fees for these activities stated that the licensees would have
in a "chilling effect" on
pursuing any enforcement action they disagreed with, which could result
licensees would be
challenges to enforcement actions. The commenter also stated that
the NRC concludes
required to pay for the review of a violation and corrective actions even if
would be charged
that full mitigation of a possible civil penalty is appropriate, and potentially
fees when NRC withdraws an enforcement action.

Response. The NRC agrees that there are".pr_

assessing Part 170 fees

to, orders and N.tie"
for the development of, and evaluation of response

ezketiDn
4Wf.^..

evaluated prior to
accompanying escalated enforcement actions. This issue will be further

,...e
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promulgation of the FY 2000 fee rule.

3.

Eliminate Part 170 Average-cost ("Flat") Amendment Fees.

to eliminate the Part
Comment. The NRC received one comment on its proposal
("flat" fees). The
170 fees that are based on the average costs to review amendments
simplifies budgeting and increases
commenter supported the proposed change, stating that it
efficiency for both the NRC and licensees.

eliminate
Response. The NRC is amending 10 CFR 170.31 in this final rule to
the proposed rule, this change
the flat amendment fees for materials licensees. As stated in
these amendments due
will streamline the NRC process and eliminate any delays in processing
indicated, this change will
to incorrect payments. The NRC believes that, as the commenter
an estimated $900,000 being
also be more efficient for licensees. This change will result in
licensees.
added to the annual fees assessed to approximately 5700 materials

4.

Hourly Rates.

addressed the
Comment. The NRC received eight comments that specifically
indicated that the
proposed increases in the professional hourly rates. Those commenting
particularly when added
increases would create a substantial financial burden for the licensees,
stated that the proposed
to the proposal to expand the scope of Part 170. Several commenters
principals at major consulting
hourly rates exceed the hourly charges of senior consultants or
industry. Some-etý
firms, and exceed the generally accepted rate for similar work in private
reflect the actual cost of
commenters stated that the rate is unjustifiably high and does not

c2.

ta

ikCirs

-mnsc

hat the increase does
providing regulatory services to licensees. One commenternd
a{ee-that the increases
not coincide with actual cost of living increases. This commenter

.
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cannot be justified based on inflation indicators over the period which have increased on

r

order of 3 percent of less per year. Uranium recovery commenters stated that the hourly
individual
charges should be predictablejto permit licensees to budget and plan accordingly. An
A
uranium recovery licensee and The National Mining Association, whose members include
owners and operators or uranium mills, mill tailings sites and in situ uranium production
budget
facilities, added that, to the extent such hourly rates are a result of the 100 percent
work with Congress to make the fee
recovery requirement of OBRA-90, the NRC 4eda4e
ed
parallel with
system more equitable. One commenter suggest. that support staff be reduced
shared with
FTE reductions and questioned whether materials program support staff could be
consequent
other programs to lessen what the commenter terrn the support imbalance and
1

//"
licensee load.

in FY
Response. As stated in the proposed rule, due to a coding error that occurred
hourly rates
1998, the FY 1999 hourly rates are more appropriately compared to the FY 1997
the reactor
plus salary and benefit increases since that time. The FY 1997 hourly rate for
waste
program was $131, and the FY 1997 hourly rate for the nuclear materials and nuclear
FY 1997 to FY
program was $125. The NRC salaries and benefits increased 4.4 percent from
the FY
1998, and 3.68 percent from FY 1998 to FY 1999. Considering only these increases,
program.
1999 hourly rates would be $142 for the reactor program and $136 for the materials
from the
In addition, however, there has been a shift in the proportion of direct resources
has a larger
reactor program to the materials program. As a result, the materials program now
and
share of the direct resources and consequently must absorb more of the overhead
costs.
management and support costs. The professional hourly rates are based on budgeted
programs,
Because overhead resources are budgeted separately for the materials and reactor
by one
they cannot be "shared" for purposes of the hourly rate calculations as suggested
budgeted
commenter. Agency management and support costs, on the other hand, are not
to the
separately for the reactor and materials programs. Instead, these costs are allocated

T'ripRothshl
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programs based on their share of the budgeted direct resources. Because the materials
program now has a larger share of the direct resources than in the past, more of the
management and support costs have been allocated to the materials program.

As indicated in previous final rules, the NRC professional hourly rates must be established at
100
levels to meet the statutory requirement of OBRA-90 to recover through fees approximately
percent of the budget authority, less the appropriation from the Nuclear Waste Fund. The NRC
under
is not able to use inflation or other indices in the development of the hourly rates charged
fee
10 CFR 170 and 171 because these factors may not allow the NRC to meet the 100 percent
recovery requirement.

Given the budgeted costs that must be recovered through the hourly rates, it is
for
necessary to increase the FY 1999 hourly rates to $141 for the reactor program and $140
the materials program. The method and budgeted costs used in the calculation of the hourly
rates are discussed in

_

of this final rule. In addition, the

rate
agency work papers supporting each proposed and final rule include details of the hourly
calculations. These work papers also contain details of the agency's budget used in the
development of the FY 1999 hourly rates and fees. As previously stated, the work papers
2120 L
supporting the fee rules are available for inspection in the NRC Public Document Room,
Street, NW (Lower Level), Washington DC 20555-001. The specific details regarding the
NRC's publicatior "Budget Estimates, Fiscal
NRC's FY 1999 budget are documenjgL].p the
Year 1999[1UREG-1100, V

may be

Box
purchased from the Superintendent of Documents, U. S. Government Printing Office, P.O.
37082, Washington, DC 20402-9328,Ikand from the National Technical Information Service,
in
Springfield, VA 22161-0002. A copy is also available for inspection, and copying for a fee,
the NRC Public Document Room,

Rothschild
Trip

-
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5.

Fee Adiustme

Comment.

.•

to
Five comments wer eceived on the proposed fee adjustments

to revise
"§§1.70.21 and 170.31. T4NEI specifically commented on the NRC's proposal
review
"§§170.21 and 170.31 to reflect the increased hourly rates and the results of the biennial
the
of Part 170 fees required by the Chief Financial Officers (CFO) Act. NEI questioned
required to
statement in the proposed rule that the average number-of professional hours
for 20 of 33
conduct inspections and to review and approve new license applications increased
and inspection
fee categories. NEI stated that license applications have become more uniform
frequend•owsla4 expected to decline as a result of implementation of th new risk-informed,
opposition to the
performance-based regulatory philosophy. Four other commenters expressed
for certain
increased fees for materials licensees, which include increases in Part 170 fees
adverse
categories. These commenters indicated that the proposed changes would have
stated
affects on licensees. A manufacturer of portable density and moisture testing gauges
of
that-(economic hardship on licensees will lead to the sale and disposal or abandonment
of a valuable tool
gauges and subsequent license termination. The commenter stated that use
of radioactive
hry
will be diminished, and re erced to the lowwc9-st. o rela,
Other
materials devices,9e low activity involvedand the safety record of these devices.
record of
commenters indicated that the increases were unjustified, pointing to the safety
devices covered by fee category 3P (all other byproduct material), and the time pan between
efforts
inspections for these types of licenses. Another commenter stated that in light of NRC's
reduced
to streamline its licensing, inspection and enforcement programs, costs should be
commensurate with a reduction in resources and activity.

Response. The results of the biennial review of fees Wee-based on actual staff hours
reported for the various license categories over a 5-year period. During the 5-year period,

V

Page-14
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were processed for
almost 700 new license-applicatiofns and almost 4000 amendment requests
Similar numbers of
fee Category 3ýýand approximately 2300 inspections were conducted.
actions were reported for
actions were reported for nuclear medicine licenses. Although,fewer
the in6-Yeasqp in the average
certain other categories, the volume of data is sufficient to support
t

'

ased on the volume analyzed in the biennial review, the NRC has no basis to

ify thee

Fee category 33P,"
average time results for processing these applications and inspecons.
are not
rbpr~oduct materia l', covers all types of byproduct material licenses that
to gauge licenses, fee
specifically identified in another fee category. For example, in addition
and leak testing
category 3P includes licenses for in-vitro studies, instrument calibration
in fee Category 3P is based
services, and possession only. Thus, the average time for licenses
licenses. Although the
on the average time for all of these types of licenses, not just gauge
analyzed, in certain fee
time reported for all fee categories over the 4ive, year period was
this time. In those cases
categories there were very few licensing actions completed during
were limited to A/_50
where there were few licensing actions completed, any fee increases
and is working on a
percent. The NRC is streamlining its licensing and inspection efforts,
licenses. Because
series of guidance documents related to about 20 categories of materials
have yet to be realized. Based
these initiatives are still under development, the full efficiencies
of its budget authority
on the requirement for NRC to recover approximately 100 percent
and revise charges to
through fees each fiscal year and the requirement to biennially review
establish fees based on
recover the costs of providing the services, the NRC is unable to
changes that may occur in future fiscal years

he NRC is adopting the results of the biennial

review in this final rule for those fee categorie

subject to flat fees based on the average

also reflect the increased
professional time to complete the actions. Thes revised flat fees
hourly rates for FY 1999

C.

-
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1. Rebaseline with a 50 percent cap.

Comment Nine commenters specifically addressed the two options presented by
without a cap, or
the NRC for rebaselining the FY 1999 annual fees: Option A, rebaseline
fee increases. Five of the
Option B, rebaseline with a 50 percent cap on FY 1999 annual
These commenters are
commenters preferred the 50 percent cap, "if forced to choose."
class. These commenters
uranium recovery licensees, or represent the uranium recovery
increases for uranium recovery
indicated that the cap would at least spread the annual fee
a drastic impact to their budgets in
licensees'atkver two years so that there would not be such
that even the 50 percent increase is
a given year. One uranium recovery commenter indicated
an inflation rate of 3 percent or less.
excessive when governmental inflation indexes indicate
recovery licensees had no warning of
The National Mining Association stated that the uranium
Another commenter, a materials
how significant the increase in fees would be for FY 1999.
too high. This commenter
licensee, supported the cap, but stated that 50 percent'was
commensurate with the inflation rate.
recommended that all fee increases be capped at a level
Three commenters,-tlNEI, a reactor license

and a materials licensee, supported

rebaselining without a cap is more
rebaselining without a cap. These commenters tated that
resources devoted to regulation of
fair because it allows NRC to determine the amo nt of
One commenter stated that the cap
certain licensees and allocate the costs to those I censees.
over the cap amount incurred for other
could result in an unfair allocation to licensees of osts
competitive environment in
licensees. NEI stated that it is inappropriate give the developing
to require all licensees to
which nuclear licensees will operate or are alread operating,
than the cap amount.
subsidize any licensee who received services costing more

Response.

(To be completed after SRM received)

.

..

.
.
S......
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Rebaselininq frequencY.

Comment.

solicitation
Eight comments were received in response to the NRC's

future years, continue to use the percent
of public comments on whether the NRC should, in
years as established in the FY 1995 fee rule
change method and rebaseline fees every several
of rebaselining annual fees every year. Five
statements of consideration, or return to a policy
several years, three were in favor of
commenters were in favor or rebaselining every
NEI stated that the percentage
rebaselining annually. In support of annual rebaselining,
review, revision and streamlining of programs
change method does not promote the in-depth
efficiency. In a similar comment, Duke
bi-. pis necessary to ensure maximum agency
..
the programs
rebaselining would enable the NRC to better monitor
.
annual
licensees who benefit from the associated
and ensure that costs are accurately assessed to
not unjustly subsidize the costs of services
services, and would ensure that licensees would
stated the...I4e

Association and several uranium recovery
provided to other licensees. The National Mining
be rebaselined every several years so that the
licensees commented that the fees should only
year. These commenters statethat a
fees remain reasonably predictable from year to
to enable licensees to plan, forecast,
reasonable degree of predictability of the fees is needed
Corporation (USEC) also supported
and budget accurately. The United States Enrichment
such as when there is significant downsizing
rebaselining every several years as appropriate,
etW USEC stated that although
agency reorganization additions of new fee classes
of the NRC's programmatic efforts, it also has
rebaselining provides for a more in-depth review
an instability that the percentage change
the potential to reintroduce into the fee process
to the methodology for stabilizing fees
method was created to address. USEC referred
stating that consistent and appropriate
described by the NRC in the FY 1996 fee rule,
in rebaselining when warranted, but not
application of that methodology should result
will result in a fair allocation of fees
necessarily annually. USEC statei that the methodology
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while maintaining some stabilization and fee predictability.

Response.

(To be completed after SRM received)

3.

annual fee.
Spent fuel storagqe/reactor decommissioning
proposal to establish a
Comment. Four comments were received on NRC's

assessed to all reactors licensees,
spent fuel/storage decommissioning annual fee to be
72 licensees who do not hold a Part 50 license.
regardless of their operating status, and to Part
current fee
) supported the proposed change, stating that the
•ak'
C
Duke Eg
for use of a Part 72 general license if
regulation would impose duplicative fees on licensees
a specific Part 72 license. Duke contends that
they already perform the same activities under
the
fees is inconsistent with Congress' direction in
imposition of such substantial and duplicative
that NRC eliminate, to the maximum extent
Nuclear Waste Policy Act of 1982, as amended,
for onsite storage of spent fuel. Duke
practicable, the need for specific NRC authorization
of licenses would deny licensees the
stated that the duplicate annual fees for both types
OACI
the removal of such
-19ke.supports
licenses,
general
reasonable opportunity to use the
One reactor licensee objected to the
disincentive by revising the fee regulations as proposed.

1+- does
Independent Spent Fuel Storage Facility
proposed fee because 4ey-le not maintain an
cloes
;-K
and-e.v not plan to
(SFP),
Pool
Fuel
Spent
+heir
in
capacity
(ISFSF), have adequate storage
stated that under the proposal-y would
build an ISFSF for at least 15 years. The commenter
SFP until an ISFSF is needed, but would not
pay fees for continuing to store spent fuel in the
commenter stated it is not appropriate for ,heir
realize services or benefits for those fees. The
and had DOE honored its obligation to
customers to pay the ISFSF fees of other licensees,
the fee would not be an issue. Two other
take possession of spent fuel by January, 1998,
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.....

ceased operations, opposed the
commenters, reactor licensees who have permanently
they have no fuel onrmite. These
imposition of the proposed fee for their licensels because
fuel on site they derive no benefit from NRC
commenters argued that because they have no
stated that *eif Vallecitos Boiling Water
activities related to spent fuel storage. GE Nuclear
from the NRC's decommissioning activities
Reactor (VBWR) derives no comparable benefit

.lis

and systems, external to the containment
because essentially all of the facilities, structures,
been removed, leaving a very small containment
vessel associated with VBWR operations have
Energy Company(eEC0
to future decommissioning. PECO
structure and internal components subject
Unit 1 (PBAPS) fuel pool has been drained
Atomic Power Station "0"
It
stated that the Peach Bottom
VC0
a
in
1
that th&7plarlto keep PBAPS Unit
and decontaminated. Ti', eemoMw stated
of required Technical Specifications
SAFSTOR status with the only activity being performance

s

2015.
Surveillance Requirements through December

rule a
Response. The NRC is establishing in this final

storage/reactor

e assessed to those
fee will n
decommissioning annual fee; however, the new annual
and have no uel onrsite. The NRC agrees
reactors that have permanently ceased operations
storage activities do not relate to reactors that
with commenters that NRC's generic spent fuel
the site. The new fee will be assessed,
have ceased operations and have removed all fuel from
of the storage option the licensee
however, to all reactors who have fuel onsite regardless
will be required to continue to store spent fuel
elects to use. The NRC recognizes that sites
available. The fact that DOE has not taken
until a permanent offsite storage facility becomes
of the OBRA-90 requirement to recover
possession of the spent fuel does not relieve NRC
through fees, including those costs
approximately 100 percent of the budget authority
The NRC believes that assessing a spent
associated with generic spent fuel storage activities.
to all reactor licensees who have spent fuel (.n
fuel storage/reactor decommissioning annual fee
a Part 50 license is a reasonable approach for
S4 and all Part 72 licensees who do not hold
and reactor decommissioning activities. As
recovef RC costs for generic spent fuel storage

V'

/
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stated in the proposed rule, the current policy has raised concerns that the fee structure could
create a disincentive for licensees to pursue dry storage. The spent fuel storage/reactor
decommissioning annual fee will give equivalent fee treatment to both storage options. The
annual fee will also address concqrnsabout th fairness of assessing multiple annual fees if a

~w~pA(4L Ce

tam~ X~~fSft.

licensee holds multiple(/SFSIl)icenses for different designs, and will result in all affected
licensees being assessed the costs of NRC's generic reactor decommissioning activities. This
annual fee includes the costs of NRC's generic and other research activities directly related to
reactor decommissioning and spent fuel storage (both storage options), and other safety,
environmental, and safeguards activities related to reactor decommissioning and spent fuel
storage, except those activities which are subject Part 170 fees. The final FY 1999 spent fuel
storage/reactor decpmmissioning annual fee is

eje

This reflects tl.

annual fee

iin for those six reactors whe have permanently ceased operations and have no fuel 6n

site) This also takes into account the prorated FY 1999 annual fee to be assessed to th0DOE
for the Part 72 license issued •e4eon March 19, 1999 for the storage of fuel and fuel de if
resulting'from the Three Mile Island Unit 2 accident.
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Nuclear Regulatory Commission.
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ACTION:

Final rule.

SUMMARY:

The Nuclear Regulatory Commission (NRC) is amending the licensing,

inspection, and annual fees charged to its applicants and licensees. The amendments are
necessary to implement the Omnibus Budget Reconciliation Act of 1990 (OBRA-90), as
amended, which mandates that the NRC recover approximately 100 percent of its budget
authority in Fiscal Year (FY) 1999, less amounts appropriated from the Nuclear Waste Fund
(NWF) and the General Fund. The amount to be recovered for FY 1999 is approximately
$449.6 million.

EFFECTIVE DATE: (60 days after publication in the Federal Register.)

1

Public Law 101-508, the Omnibus Budget Reconciliation Act of 1990 (OBRA-90),
enacted November 5, 1990, requires that the NRC recover approximately 100 percent of its
budget authority, less the amount appropriated from the Department of Energy (DOE)
administered Nuclear Waste Fund (NWF), for FYs 1991 through 1995 by assessing fees.
OBRA-90 was amended in 1993 to extend the NRC's 100 percent fee recovery requirement
through 1998. In 1998 OBRA-90 was amended to extend the NRC's 100 percent fee recovery
requirement through FY 1999.

The NRC assesses two types of fees to recover its budget authority. First, license and
inspection fees, established at 10 CFR Part 170 under the authority of the Independent Offices
Appropriation Act of 1952 (IOAA), 31 U.S.C. 9701, recover the NRC's costs of providing
individually identifiable services to specific applicants and licensees. Examples of the services
provided by the NRC for which these fees are assessed are the review of applications for the
issuance of new licenses, approvals or renewals, and amendments to licenses or approvals.
Second, annual fees, established in 10 CFR Part 171 under the authority of OBRA-90, recover
generic and other regulatory costs not recovered through 10 CFR Part 170 fees.
7
II. Responses to Comments

The NRC considered a total of 26 comments received on the proposed rule. Twenty
four comments were received by the close of the comment period on May 3, 1999, and two
additional comments which were received by the close of business on May 5, 1999, were
additional comments received after May 5,

evaluated. The NRC was unable to consider
1999.

3

Many of those commenting on this issue opposed full cost recovery for project
managers. Several uranium recovery licensees commented that coupled with the pr

osed

increase in the hourly rate, the proposed change could increase hourly billing 2.3 imes, an
increase that would be extremely burdensome to licensees. One commenter indicated that
billing for all of a project manager's time would reduce necessary communication, such as
phone calls, between the NRC and the licensees. This commenter also objected to licensee's
being required to pay for the time a project manager spends to become familiar with a site. A
similar comment was received from a reactor licensee who, although not specifically indicating
opposition to the proposal, stated that Part 170 fees should not be assessed for project
manager or resident inspector time spent in training or other administrative tasks not directly
associated with the licensee. One commenter indicated that the licensees paying for the
project manager time has little or no input over what the project manager is reviewing. A power
reactor commenter supported full cost recovery for project managers only if work priorities were
mutually agreed to by NRC and the licensee.

Several of the uranium recovery commenters also questioned the amount of time spent
by project managers and staff in reviewing licensee submittals, indicating that in many cases
they believe the amount of time spent on uranium recovery issues is excessive in light of what
they characterize as the low level of risk posed by uranium recovery operations. One uranium
recovery commenter stated that the proposal presents the potential for an open-ended
escalation of fees that do not directly benefit the licensees.

Other commenters partially or fully supported the proposed expansion of Part 170. The
Nuclear Energy Institute (NEI), who represents the commercial nuclear energy industry, urged
5

remain equal, increasing the costs to be recovered under Part 170 would shift costs away from
Part 171 annual fees. Although this change may result in increased Part 170 fees assessed to
the individual licensees receiving the specific services, the overall fee burden for licenseesA is
not increased. It should be noted that because this final rule will become effective after the last
quarterly billing in FY 1999, the changes will not have an effect on the estimated Part 170
the FY 1999 annual fees. t
collections for FY 1999 and thus do not affect the amounts of

As described in the proposed rule, this change will result in the assessment of Part 170
fees to individual licensees to recover the full costs for PMs assigned to their sites, except PM
activities that are of a generic nature, such as rulemaking and preparation of generic guidance
documents, and leave time. In those cases where a PM is assigned multiple sites, the PM's
time that is not specific to a particular site will be prorated to all of the sites to which he or she is
assigned. The NRC acknowledges some commenters' concerns about individual licensees
being charged for the time a PM is in training or performing administrative tasks, and time for a
newly-appointed PM to become familiar with a particular site. These types of activities,
however, are necessary in order for the PMs to effectively provide oversight for the operation of
an assigned site or sites. Therefore, the cost of these activities should be borne by those
licensees requiring PM services, whether the services are specific licensing and inspection
actions, or other duties associated with serving as the agency focal point for oversight of a site
or sites. Examples of activities that will be billed to the specific site or sites are regional
interface, visits to the site(s), scheduling, planning and coordinating work with the technical
staff, and answering technical questions. Time spent by PMs in reviewing licensee submittals,
participating in performance assessments, evaluations, and incident investigations, and

8

1•

conducting inspections will be billed to those specific activities; otherwise the time will be billed
as PM activities. A

x!

The NRC disagrees with the suggestion that PM time should be billed only if the work
priorities are mutually agreed to by NRC and the licensee.

It would be inappropriate to have

out its
entities regulated by the NRC make recommendations on how the agency carries
those
regulatory functions related to that specific entity. The agency's work priorities, including
of PMs, are carefully reviewed by management to assure that the appropriate resources are
to
spent to accomplish the agency's health and safety mission. Assessing Part 170 fees
not
recover the cost of a particular service provided to an individual applicant or licensee does
diminish the requirement for NRC management to carefully balance workload and assigned
resources in an efficient and effective manner. This also applies to the suggestions that staff
as
spends excessive amounts of time on reviews, and that increasing the scope of Part 170
proposed would open the door for inefficiencies in reviews and billing abuses. The NRC is
This
committed to performing all of its activities as expeditiously and efficiently as possible.
commitment is evidenced by the strea

and downsizing the agency has accomplished,

and the resulting budget reduction frlniaddffion, billing for activities under Part 170 provides
licensees a greater opportunity to review and challenge specific costs because the charges are
individually itemized on the Part 170 bills.

Part 170 fees for these additional activities will be applicable only to those applicants
and licensees subject to full cost billing under Part 170. Those materials licensees who hold
licenses for which amendment and inspection fees have been eliminated from Part 170 will not
be subject to Part 170 fees for these additional activities.

9

Given the budgeted costs that must be recovered through the hourly rates, it is
and $140 for
necessary to increase the FY 1999 hourly rates.to $141 for the reactor program
the hourly
the materials program. The method and budgeted costs used in the calculation of
of this final rule. In addition, the

rates are discussed in

the hourly rate
agency work papers supporting each proposed and final rule include details of
in the
calculations. These work papers also contain details of the agency's budget used
development of the FY 1999 hourly rates and fees. As previously stated, the work papers
2120 L
supporting the fee rules are available for inspection in the NRC Public Document Room,
the
Street, NW (Lower Level), Washington DC 20555-001. The specific details regarding
Fiscal
NRC's FY 1999 budget are documented in the NRC's publication "Budget Estimates,
be
Year 1999" (NUREG-1100, Volume-14). Copies of NUREG-1100, Volume 14, may
P.O. Box
purchased from the Superintendent of Documents, U. S. Government Printing Office,
37082, Washington, DC 20402-9328 and from the National Technical Information Service,
in
Springfield, VA 22161-0002. A copy is also available for inspection, and copying for a fee,
the NRC Public Document Room, 2120 L Street, NW (Lower Level), Washington, DC 20555
0001.

5.

Fee Adjustments.

Comment. Five comment3rreceived on the proposed fee adjustments to
§§170.21 and 170.31. The NEI specifically commented on the NRC's proposal to revise
§§170.21 and 170.31 to reflect the increased hourly rates and the results of the biennial review
of Part 170 fees required by the Chief Financial Officers (CFO) Act. NEI questioned the
to
statement in the proposed rule that the average number of professional hours required
14

3P, "All
average time results for processing these applications and inspections. Fee category
are not
other byproduct material", covers all types of byproduct material licenses that
licenses, fee
specifically identified in another fee category. For example, in addition to gauge
leak testing
category 3P includes licenses for in-vitro studies, instrument calibration and
3P is based
services, and possession only. Thus, the average time for licenses infee Category
Although the
on the average time for all of these types of licenses, not just gauge licenses.
in certain fee
time reported for all fee categories over the five year period was analyzed,
In those cases
categories there were very few licensing actions completed during this time.
limited to +/- 50
where there were few licensing actions completed, any fee increases were
on a series
percent. The NRC is streamlining its licensing and inspection efforts, and is working
these
of guidance documents related to about 20 categories of materials licenses. Because
Based on the
initiatives are still under development, the full efficiencies have yet to be realized.
through fees
requirement for NRC to recover approximately 100 percent of its budget authority
recover the
each fiscal year and the requirement to biennially review and revise charges to
that may
costs of providing the services, the NRC is unable to establish fees based on changes
in this final
occur in future fiscal years. The NRC is adopting the results of the biennial review
time to
rule for those fee categories subject to flat fees based on the average professional
for FY
complete the actions. These revised flat fees also reflect the increased hourly rates
199r7>

C.

Specific Comments - Part 171.

1. Rebaseline with a 50 percent cap.

16

for the Part 72 license issued to
DOE on March 19, 1999 for the
storage of fuel and fu
resultir
m the Three Mile Island Unit 2
accident.

debr

The NRC is amending its licensing,
inspection, and annual fees to
recover approximately 100
percent of its FY 1999 budget
authority, including the budget
authority for its Office of the
Inspector General, less the appropriations
received from the NWF and the
General Fund. For
FY 1999, the NRC's budget authority
is $469.8 million, of which $17.0
million has been
appropriated from the NWF. In
addition, $3.2 million has been
appropriated from the General
Fund for activities related to regulatory
reviews and other assistance
provided to the DOE and
other Federal agencies. The NRC's
FY 1999 Appropriations Act states
that this .2 ,
appropriation shall be excluded
from license fee revenues. Therefore,
the NRC is required to
collect approximately $449.6 million
in FY 1999 through 10 CFR Part
170 licensing and
inspection fees and 10 CFR Part
171 annual fees. The total amount
to be recovered in fees for
FY 1999 is $5.2 million less than
the amount estimated for recovery
in the NRC's FY 1998 fee
rule.

The reduced budgeted costs to
be recovered through fees for
FY 1999 reflect several
actions taken by the NRC. These
actions include strategic planning,
downsizing, and a more
aggressive policy, on seeking reimbursement
for performing services that are
not a required part
of the agency's statutory mission.
For example, for FY 1999, the
NRC entered into an
agreement with the U. S. Agency
for International Development
to fund NRC's staff costs
associated with providing nuclear
safety assistance to the countries
of the former Soviet Union.
As a result, NRC licensees are
not required to pay for the costs
of this activity in FY 1999.
22
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ACTION:

Final rule.

SUMMARY:

The Nuclear Regulatory Commission (NRC) is amending the licensing,

rc"X-ý

inspection, and annual fees charged to its applicants and licensees. The amendments are
necessary to implement the Omnibus Budget Reconciliation Act of 1990 (OBRA-90), as
amended, which mandates that the NRC recover approximately 100 percent of its budget
authority in Fiscal Year (FY) 1999, less amounts appropriated from the Nuclear Waste Fund
(NWF) and the General Fund. The amount to be recovered for FY 1999 is approximately
$449.6 million.

EFFECTIVE DATE: (60 days after publication in the Federal Register.)

I

.

these
ADDRESSES: Copies of comments received and the agency work papers that support
final changes to 10 CFR Parts 170 and 171 may be examined at the NRC Public Document
Room, 2120 L Street NW (Lower Level), Washington, DC 20555-0001. Comments received
may also be viewed and downloaded electronically via the interactive rulemaking website
established by the NRC for this rulemaking.

FOR FURTHER INFORMATION CONTACT: Glenda Jackson, Office of the Chief Financial
Officer, U.S. Nuclear Regulatory Commission, Washington, DC 20555-0001, Telephone 301
415-6057.

SUPPLEMENTARY INFORMATION:
I.

Background.

II.

Responses to Comments.

Ill.

Final Action.

IV.

Plain Language.

V.

Environmental Impact: Categorical Exclusion.

VI.

Paperwork Reduction Act Statement.

VII.

Regulatory Analysis.

VIII.

Regulatory Flexibility Analysis.

IX.

Backfit Analysis.

X.

Small Business Regulatory Enforcement Fairness Act.
I. Background

2

Public Law 101-508, the Omnibus Budget Reconciliation Act of 1990 (OBRA-90),
enacted November 5, 1990, requires that the NRC recover approximately 100 percent of its
budget authority, less the amount appropriated from the Department of Energy (DOE)
administered Nuclear Waste Fund (NWF), for FYs 1991 through 1995 by assessing fees.
OBRA-90 was amended in 1993 to extend the NRC's 100 percent fee recovery requirement
through 1998. In 1998 OBRA-90 was amended to extend the NRC's 100 percent fee recovery
requirement through FY 1999.

The NRC assesses two types of fees to recover its budget authority. First, license and
inspection fees, established at 10 CFR Part 170 under the authority of the Independent Offices
Appropriation Act of 1952 (IOAA), 31 U.S.C. 9701, recover the NRC's costs of providing
individually identifiable services to specific applicants and licensees. Examples of the services
provided by the NRC for which these fees are assessed are the review of applications for the
issuance of new licenses, approvals or renewals, and amendments to licenses or approvals.
Second, annual fees, established in 10 CFR Part 171 under the authority of OBRA-90, recover
generic and other regulatory costs not recovered through 10 CFR Part 170 fees.

II. Responses to Comments

The NRC considered a total of 26 comments received on the proposed rule. Twenty
four comments were received by the close of the comment period on May 3, 1999, and two
additional comments which were received by the close of business on May 5, 1999, were
evaluated. The NRC was unable to consider

additional comments received after May 5,

_

1999.

3

Many of the comments were similar in nature. These comments have been grouped, as
appropriate, and addressed as single issues in this final rule.

The comments are as follows:

A.

Legal Issues.

Several commenters raised questions about NRC's legal interpretation of OBRA-90 and
the IOAA. These comments are addressed first because their resolution establishes the
framework for addressing subsequent issues raised by commenters.

(INPUT TO BE PROVIDED BY OGC)

B.

Specific Comments - Part 170.

1.

Expand the scope of Part 170.

Comment. The NRC received twelve comments on the proposal to expand the
scope of Part 170 to include incident investigations, performance assessments and evaluations
(except those for which the licensee volunteers at NRC's request and which NRC accepts),
reviews of reports and other submittals, and full cost recovery for time expended by Project
Managers, except leave time and time spent on generic activities such as rulemaking.

4

Many of those commenting on this issue opposed full cost recovery for project
managers. Several uranium recovery licensees commented that coupled with the proposed
increase in the hourly rate, the proposed change could increase hourly billings 2.3 times, an
increase that would be extremely burdensome to licensees. One commenter indicated that
billing for all of a project manager's time would reduce necessary communication, such as
phone calls, between the NRC and the licensees. This commenter also objected to licensee's
being required to pay for the time a project manager spends to become familiar with a site. A
similar comment was received from a reactor licensee who, although not specifically indicating
opposition to the proposal, stated that Part 170 fees should not be assessed for project
manager or resident inspector time spent in training or other administrative tasks not directly
associated with the licensee. One commenter indicated that the licensees paying for the
project manager time has little or no input over what the project manager is reviewing. A power
reactor commenter supported full cost recovery for project managers only if work priorities were
mutually agreed to by NRC and the licensee.

Several of the uranium recovery commenters also questioned the amount of time spent
by project managers and staff in reviewing licensee submittals, indicating that in many cases
they believe the amount of time spent on uranium recovery issues is excessive in light of what
they characterize as the low level of risk posed by uranium recovery operations.

One uranium

recovery commenter stated that the proposal presents the potential for an open-ended
escalation of fees that do not directly benefit the licensees.

Other commenters partially or fully supported the proposed expansion of Part 170. The
Nuclear Energy Institute (NEI), who represents the commercial nuclear energy industry, urged

5

the NRC to continue to separate out fees related to a given licensee and assess those fees to
the licensee under Part 170.

NEI stated that it.is inappropriate for one licensee to subsidize

through annual fees additional agency oversight incurred by another licensee because it is not
performing well. Another commenter who supported the proposal recommended that NRC
demonstrate how the expanded Part 170 costs are removed from the Part 171 fee schedule.
One power reactor commenter agreed in part with shifting cost recovery from annual fees to
fees for services; however, the commenter stated that as more services are billed by the hour,
the opportunity for inefficiencies in reviews and billing abuse becomes greater. This commenter
suggested that hourly fees be capped to allow licensees to make budget forecasts.

Another commenter supported the assessment of Part 170 fees for all inspections,
stating that the change is expected to lower the costs of inspections for good performers. This
commenter opposed, however, the proposal to expand Part 170 to include reviews of
documents that do not require formal approval. This commenter stated that these documents
are submitted in compliance with regulations without an expectation of NRC assistance in
assuring compliance, and licensees should have control over Part 170 charges.

A materials licensee questioned how the proposed additional Part 170 fees would be
billed, indicating that if NRC has truly downsized, the expanded scope of Part 170 is not
justified.

6

Response. The NRC is expanding the scope of Part 170 to include incident
investigations, performance assessments and evaluations (except those for which the licensee
volunteers at NRC's request and which NRC accepts), reviews of reports and other submittals
such as responses to Confirmation Action Letters, and full cost recovery for Project Manager
time, except leave time and time spent on generic activities such as rulemaking. Expanding the
scope of Part 170 is consistent with Title V of the IOAA, interpretations of that legislation by the
Federal Courts, and Commission guidance. These guidelines provide that Part 170 fees may
be assessed to persons who are identifiable recipients of "special benefits" conferred by
specifically identified activities of the NRC. These special benefits include services rendered at
the request of a recipient and all services necessary to the issuance of a required permit,
license, certificate, approval, or amendment, or other services necessary to assist a recipient in
complying with statutory obligations under the Commission's regulations. Incident
investigations, performance assessments and evaluations, reviews of reports and other
documents, and Project Manager (PM) activities are services which the NRC provides to
specific, identifiable recipients. Thus, it is more appropriate that the costs of these activities be
recovered through Part 170 fees assessed to the recipient of the service rather than through
annual fees assessed to all of the licensees in the class.

Based on the requirement of OBRA-90 that the NRC recover approximately 100
percent of its budget authority through fees, the costs of these services must be paid either by
applicants and licensees under Part 170 as fees for services rendered to them, or by licensees
under Part 171 as annual fees. To calculate the total amount to be assessed in Part 171
annual fees, the estimated amount to be recovered through Part 170 fees in a given fiscal year
is subtracted from the total budget authority for that fiscal year. Therefore, if all other things

7

remain equal, increasing the costs to be recovered under Part 170 would shift costs away from
Part 171 annual fees. Although this change may result in increased Part 170 fees assessed to
the individual licensees receiving the specific services, the overall fee burden for licensees is
not increased. It should be noted that-because this final rule will become effective after the last
quarterly billing in FY 1999, the changes will not have an effect on the estimated Part 170
collections for FY 1999 and thus do not affect the amounts of the FY 1999 annual fees.

As described in the proposed rule, this change will result in the assessment of Part 170
fees to individual licensees to recover the full costs for PMs assigned to their sites, except PM
activities that are of a generic nature, such as rulemaking and preparation of generic guidance
documents, and leave time. In those cases where a PM is assigned multiple sites, the PM's
time that is not specific to a particular site will be prorated to all of the sites to which he or she is
assigned. The NRC acknowledges some commenters' concerns about individual licensees
being charged for the time a PM is in training or performing administrative tasks, and time for a
newly-appointed PM to become familiar with a particular site. These types of activities,
however, are necessary in order for the PMs to effectively provide oversight for the operation of
an assigned site or sites. Therefore, the cost of these activities should be borne by those
licensees requiring PM services, whether the services are specific licensing and inspection
actions, or other duties associated with serving as the agency focal point for oversight of a site
or sites. Examples of activities that will be billed to the specific site or sites.are regional
interface, visits to the site(s), scheduling, planning and coordinating work with the technical
staff, and answering technical questions. Time spent by PMs in reviewing licensee submittals,
participating in performance assessments, evaluations, and incident investigations, and

8

conducting inspections will be billed to those specific activities; otherwise the time will be billed
as PM activities.

The NRC disagrees with the suggestion that PM time should be billed only if the work
priorities are mutually agreed to by NRC and the licensee. It would be inappropriate to have
entities regulated by the NRC make recommendations on how the agency carries out its
regulatory functions related to that specific entity. The agency's work priorities, including those
of PMs, are carefully reviewed by management to assure that the appropriate resources are
spent to accomplish the agency's health and safety mission. Assessing Part 170 fees to
recover the cost of a particular service provided to an individual applicant or licensee does not
diminish the requirement for NRC management to carefully balance workload and assigned
resources in an efficient and effective manner. This also applies to the suggestions that staff
spends excessive amounts of time on reviews, and that increasing the scope of Part 170 as
proposed would open the door for inefficiencies in reviews and billing abuses. The NRC is
committed to performing all of its activities as expeditiously and efficiently as possible. This
commitment is evidenced by the streamlining and downsizing the agency has accomplished,
and the resulting budget reductions. In addition, billing for activities under Part 170 provides
licensees a greater opportunity to review and challenge specific costs because the charges are
individually itemized on the

il7 .

Part 170 fees for these additional activities will be applicable only to those applicants
and licensees subject to full cost billing under Part 170. Those materials licensees who hold
licenses for which amendment and inspection fees have been eliminated from Part 170 will not
be subject to Part 170 fees for these additional activities.
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2.

Including Orders and Escalated Enforcement Actions in Part 170 in FY
2000.

Comment. The NRC solicited public comments on whether to include the
development of orders, evaluation of responses to orders, development of Notices of Violation
(NOVs) accompanying escalated enforcement actions, and evaluation of responses to NOVs in
next year's proposed fee rule. Four comments were received on this issue. Two commenters
opposed adding these activities to Part 170 and one commenter supported their inclusion. The
fourth commenter indicated that the direct allocation of these costs to those who receive the
services warrants further evaluation, and they would welcome the opportunity to comment on a
definitive proposal in the FY 2000 fee rule. This commenter stated that, in addition to being
viewed as penalizing licensees for exercising their rights to challenge the NRC action, there are
additional implications in situations where the licensee is successful in such a challenge. One
commenter stated that the assessment of Part 170 fees for these actions would also result in a
"de facto additional civil penalty, and further challenge the economics of operation for that
facility." NEI, on the other hand, urged the NRC to continue to assess fees under Part 170 for
activities related to a given licensee', and stated that "Application of this principle dictates that
the industry support assessing fees for escalated enforcement actions under Part 170." NEI
went on to say that the perception that these enforcement actions serve as an industry-wide
deterrent has not been borne out. One commenter who opposed the assessment of Part 170
fees for these activities stated that the licensees would have to pay fees for pursuing any
enforcement action they disagreed with, which could result in a "chilling effect" on challenges to
enforcement actions. The commenter also stated that licensees would be required to pay for
the review of a violation and corrective actions even if the NRC concludes that full mitigation of
10

a possible civil penalty is appropriate, and potentially would be charged fees when NRC
withdraws an enforcement action.

Response. The NRC agrees that there are pros and cons to assessing Part 170 fees
for the development of, and evaluation of response to, orders and Notices of Violation
accompanying escalated enforcement actions. This issue will be further evaluated prior to
pr.•mnugatVo

3.

of the FY 2000 fee rule.

Eliminate Part 170 Average-cost ("Flat") Amendment Fees.

Comment. The NRC received one comment on its proposal to eliminate the Part
170 fees that are based on the average costs to review amendments ("flat" fees). The
commenter supported the proposed change, stating that it simplifies budgeting and increases
efficiency for both the NRC and licensees.

Response. The NRC is amending 10 CFR 170.31 in this final rule to eliminate
the flat amendment fees for materials licensees. As stated in the proposed rule, this change
will streamline the NRC process and eliminate any delays in processing these amendments due
to incorrect payments. The NRC believes that, as the commenter indicated, this change will
also be more efficient for licensees. This change will result in an estimated $900,000 being
added to the annual fees assessed to approximately 5700 materials licensees.

4.

Hourly Rates.
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Comment. The NRC received eight comments that specifically addressed the
proposed increases in the professional hourly rates. Those commenting indicated that the
increases would create a substantial financial burden for the licensees, particularly when added
to the proposal to expand the scope of Part 170. Several commenters stated that the proposed
hourly rates exceed the hourly charges of senior consultants or principals at major consulting
firms, and exceed the generally accepted rate for similar work in private industry. Some of the
commenters stated that the rate is unjustifiably high and does not reflect the actual cost of
providing regulatory services to licensees. One commenter contends that the increase does
not coincide with actual cost of living increases. This commenter states that the increases
cannot be justified based on inflation indicators over the period which have increased on the
order of 3 percent ef less per year. Uranium recovery commenters stated that the hourly
charges should be predictable to permit licensees to budget and plan accordingly. An individual
uranium recovery licensee and The National Mining Association, whose members include
owners and operators or uranium mills, mill tailings sites and in situ uranium production
facilities, added that, to the extent such hourly rates are a result of the 100 percent budget
recovery requirement of OBRA-90, the NRC needs to work with Congress to make the fee
system more equitable. One commenter suggests that support staff be reduced parallel with
FTE reductions and questioned whether materials program support staff could be shared with
other programs to lessen what the commenter terms the support imbalance and consequent
licensee load.

Response. As stated in the proposed rule, due to a coding error that occurred in FY
1998, the FY 1999 hourly rates are more appropriately compared to the FY 1997 hourly rates
plus salary and benefit increases since that time. The FY 1997 hourly rate for the reactor
12

program was $131, and the FY 1997 hourly rate for the nuclear materials and nuclear waste
program was $125. The NRC salaries and benefits increased 4.4 percent from FY 1997 to FY
1998, and 3.68 percent from FY 1998 to FY 1999. Considering only these increases, the FY
1999 hourly rates would be $142 for the reactor program and $136 for the materials program.
In addition, however, there has been a shift in the proportion of direct resources from the
reactor program to the materials program. As a result, the materials program now has a larger
share of the direct resources and consequently must absorb more of the overhead and
management and support costs. The professional hourly rates are based on budgeted costs.
Because overhead resources are budgeted separately for the materials and reactor programs,
they cannot be "shared" for purposes of the hourly rate calculations as suggested by one
commenter. Agency management and support costs, on the other hand, are not budgeted
separately for the reactor and materials programs. Instead, these costs are allocated to the
programs based on their share of the budgeted direct resources. Because the materials
program now has a larger share of the direct resources than in the past, more of the
management and support costs have been allocated to the materials program.

As indicated in previous final rules, the NRC professional hourly rates must be established at
levels to meet the statutory requirement of OBRA-90 to recover through fees approximately 100
percent of the budget authority, less the appropriation from the Nuclear Waste Fund. The NRC
is not able to use inflation or other indices in the development of the hourly rates charged under
10 CFR 170 and 171 because these factors may not allow the NRC to meet the 100 percent fee
recovery requirement.

13

Given the budgeted costs that must be recovered through the hourly rates, it is
necessary to increase the FY 1999 hourly rates to $141 for the reactor program and $140 for
the materials program. The method and budgeted costs used in the calculation of the hourly
of this final rule. In addition, the

rates are discussed in

agency work papers supporting each proposed and final rule include details of the hourly rate
calculations. These work papers also contain details of the agency's budget used in the
development of the FY 1999 hourly rates and fees. As previously stated, the work papers
supporting the fee rules are available for inspection in the NRC Public Document Room, 2120 L
Street, NW (Lower Level), Washington DC 20555-001. The specific details regarding the
NRC's FY 1999 budget are documented in the NRC's publication "Budget Estimates, Fiscal
Year 1999" (NUREG-1100, Volume-14). Copies of NUREG-1100, Volume 14, may be
purchased from the Superintendent of Documents, U. S. Government Printing Office, P.O. Box
37082, Washington, DC 20402-9328 and from the National Technical Information Service,
Springfield, VA 22161-0002. A copy is also available for inspection, and copying for a fee, in
the NRC Public Document Room, 2120 L Street, NW (Lower Level), Washington, DC 20555
0001.

5.

Fee Adjustments.

Comment. Five comment wer r ceived on the proposed fee adjustments to
§§170.21 and 170.31. The NEI specifically commented on the NRC's proposal to revise
§§170.21 and 170.31 to reflect the increased hourly rates and the results of the biennial review
of Part 170 fees required by the Chief Financial Officers (CFO) Act. NEI questioned the
statement in the proposed rule that the average number of professional hours required to
14

conduct inspections and to review and approve new license applications increased for 20 of 33
fee categories. NEI stated that license applications have become more uniform and inspection
frequencies are expected to decline as a result of implementation of the new risk-informed,
performance-based regulatory philosophy. Four other commenters expressed opposition to the
increased fees for materials licensees, which include increases in Part 170 fees for certain
categories. These commenters indicated that the proposed changes would have adverse
affects on licensees. A manufacturer of portable density and moisture testing gauges stated
that an economic hardship on licensees will lead to the sale and disposal or abandonment of
gauges and subsequent license termination. The commenter stated that use of a valuable tool
will be diminished, and referred to the low cost of regulating this category of radioactive
materials devices, the low activity involved, and the safety record of these devices. Other
commenters indicated that the increases were unjustified, pointing to the safety record of
devices covered by fee category 3P (all other byproduct material), and the tim•'an between
inspections for these types of licenses. Another commenter stated that in light of NRC's efforts
to streamline its licensing, inspection and enforcement programs, costs should be reduced
commensurate with a reduction in resources and activity.

Response. The results of the biennial review of fees wsbased on actual staff hours
reported for the various license categories over a 5-year period. During the 5-year period,
almost 700 new license applications and almost 4000 amendment requests were processed for
fee Category 3P, and approximately 2300 inspections were conducted. Similar numbers of
actions were reported for nuclear medicine licenses. Although fewer actions were reported for
certain other categories, the volume of data is sufficient to support the increases in the average
time. Based on the volume analyzed in the biennial review, the NRC has no basis to modify the

A
h
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average time results for processing these applications and inspections. Fee category 3P, "All
other byproduct materia• •overs all types of byproduct material licenses that are not
specifically identified in another fee category. For example, in addition to gauge licenses, fee
category 3P includes licenses for in-vitro studies, instrument calibration and leak testing
services, and possession only. Thus, the average time for licenses in fee Category 3P is based
on the average time for all of these types of licenses, not just gauge licenses. Although the
time reported for all fee categories over the five year period was analyzed, in certain fee
categories there were very few licensing actions completed during this time. In those cases
where there were few licensing actions completed, any fee increases were limited to +/- 50
percent. The NRC is streamlining its licensing and inspection efforts, and is working on a series
of guidance documents related to about 20 categories of materials licenses. Because these
initiatives are still under development, the full efficiencies have yet to be realized. Based on the
requirement for NRC to recover approximately 100 percent of its budget authority through fees
each fiscal year and the requirement to biennially review and revise charges to recover the
costs of providing the services, the NRC is unable to establish fees based on changes that may
occur in future fiscal years. The NRC is adopting the results of the biennial review in this final
rule for those fee categories subject to flat fees based on the average professional time to
complete the actions. These revised flat fees also reflect the increased hourly rates for FY
1999,

C.

Specific Comments - Part 171.

1. Rebaseline with a 50 percent cap.
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Comment Nine commenters specifically addressed the two options presented by
the NRC for rebaselining the FY 1999 annual fees: Option A, rebaseline without a cap, or
Option B, rebaseline with a 50 percent cap on FY 1999 annual fee increases. Five of the
commenters preferred the 50 percent cap, "ifforced to choose." These commenters are
uranium recovery licensees, or represent the uranium recovery class. These commenters
indicated that the cap would at least spread the annual fee increases for uranium recovery
licensees out over two years so that there would not be such a drastic impact to their budgets in
a given year. One Uranium recovery commenter indicated that even the 50 percent increase is
excessive when governmental inflation indexes indicate an inflation rate of 3 percent or less.
The National Mining Association stated that the uranium recovery licensees had no warning of
how significant the increase in fees would be for FY 1999. Another commenter, a materials
licensee, supported the cap, but stated that 50 percent was too high. This commenter
recommended that all fee increases be capped at a level commensurate with the inflation rate.
Three commenters, the NEI, a reactor licensee, and a materials licensee, supported
rebaselining without a cap. These commenters stated that rebaselining without a cap is more
fair because it allows NRC to determine the amount of resources devoted to regulation of
certain licensees and allocate the costs to those licensees. One commenter stated that the cap
could result in an unfair allocation to licensees of costs over the cap amount incurred for other
licensees. NEI stated that it is inappropriate given the developing competitive environment in
which nuclear licensees will operate or are already operating, to require all licensees to
subsidize any licensee who received services costing more than the cap amount.

Response.
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(To be completed after SRM received)

2.

Rebaselinina frequency.

Comment.

Eight comments were received in response to the NRC's solicitation

of public comments on whether the NRC should, in future years, continue to use the percent
change method and rebaseline fees every several years as established in the FY 1995 fee rule
statements of consideration, or return to a policy of rebaselining annual fees every year. Five
commenters were in favor or rebaselining every several years, three were in favor of
rebaselining annually. In support of annual rebaselining, NEI stated that the percentage
change method does not promote the in-depth review, revision and streamlining of programs
they believe is necessary to ensure maximum agency efficiency. In a similar comment, Duke
stated they believe annual rebaselining would enable the NRC to better monitor the programs
and ensure that costs are accurately assessed to licensees who benefit from the associated
services, and would ensure that licensees would not unjustly subsidize the costs of services
provided to other licensees. The National Mining Association and several uranium recovery
licensees commented that the fees should only be rebaselined every several years so that the
fees remain reasonably predictable from year to year. These commenters state that a
reasonable degree of predictability of the fees is needed to enable licensees to plan, forecast,
and budget accurately. The United States Enrichment Corporation (USEC) also supported
rebaselining every several years as appropriate, such as when there is significant downsizing or
agency reorganization, additions of new fee classes, etc.

USEC stated that although

rebaselining provides for a more in-depth review of the NRC's programmatic efforts, it also has
the potential to reintroduce into the fee process an instability that the percentage change
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fees
method was created to address. USEC referred to the methodology for stabilizing
described by the NRC in the FY 1996 fee rule, stating that consistent and appropriate
application of that methodology should result in rebaselining when warranted, but not
fees
necessarily annually. USEC states that the methodology will result in a fair allocation of
while maintaining some stabilization and fee predictability.

Response.

(To be completed after SRM received)

3.

Spent fuel storage/reactor decommissioning annual fee.

Comment. Four comments were received on NRC's proposal to establish a
spent fuel/storage decommissioning annual fee to be assessed to all reactors licensees,
regardless of their operating status, and to Part 72 licensees who do not hold a Part 50 license.
Duke Energy Corporation (Duke) supported the proposed change, stating that the current fee
regulation would impose duplicative fees on licensees for use of a Part 72 general license if
they already perform the same activities under a specific Part 72 license. Duke contends that
imposition of such substantial and duplicative fees is inconsistent with Congress' direction in the
Nuclear Waste Policy Act of 1982, as amended, that NRC eliminate, to the maximum extent
practicable, the need for specific NRC authorization for onsite storage of spent fuel. Duke
stated that the duplicate annual fees for both types of licenses would deny licensees the
reasonable opportunity to use the general licenses. Duke supports the removal of such
disincentive by revising the fee regulations as proposed. One reactor licensee objected to the
19

proposed fee because they do not maintain an Independent Spent Fuel Storage Facility
(ISFSF), have adequate storage capacity in thei.r Spent Fuel Pool (SFP), and do not plan to
would
build an ISFSF for at least 15 years. The commenter stated that under the proposal they
not
pay fees for continuing to store spent fuel in the SFP until an ISFSF is needed, but would
realize services or benefits for those fees. The commenter stated it is not appropriate for their
take
customers to pay the ISFSF fees of other licensees, and had DOE honored its obligation to
possession of spent fuel by January, 1998, the fee would not be an issue. Two other
commenters, reactor licensees who have permanently ceased operations, opposed the
imposition of the proposed fee for their licenses because they have no fuel on site. These
commenters argued that because they have no fuel on site they derive no benefit from NRC
activities related to spent fuel storage. GE Nuclear stated that their Vallecitos Boiling Water
Reactor (VBWR) derives no comparable benefit from the NRC's decommissioning activities
because essentially all of the facilities, structures, and systems, external to the containment
vessel associated with VBWR operations have been removed, leaving a very small containment
structure and internal components subject to future decommissioning. PECO Energy Company
stated that the Peach Bottom Atomic Power Station Unit 1 (PBAPS) fuel pool has been drained
and decontaminated. The commenter stated that they plan to keep PBAPS Unit 1 in a
SAFSTOR status with the only activity being performance of required Technical Specifications
Surveillance Requirements through December 2015.

Response. The NRC is establishing in this final rule a spent fuel storage/reactor
decommissioning annual fee; however, the new annual fee will not be assessed to those
reactors that have permanently ceased operations and have no fuel on site. The NRC agrees
with commenters that NRC's generic spent fuel storage activities do not relate to reactors that
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assessed,
have ceased operations and have removed all fuel from the site. The new fee will be
the licensee
however, to all reactors who have fuel on site regardless of the storage option
fuel
elects to use. The NRC recognizes that sites will be required to continue to store spent
taken
until a permanent offsite storage facility becomes available. The fact that DOE has not
to recover
possession of the spent fuel does not relieve NRC of the OBRA-90 requirement
costs
approximately 100 percent of the budget authority through fees, including those
a spent
associated with generic spent fuel storage activities. The NRC believes that assessing
fuel on
fuel storage/reactor decommissioning annual fee to all reactor licensees who have spent
for
site and all Part 72 licensees who do not hold a Part 50 license is a reasonable approach
recovery NRC costs for generic spent fuel storage and reactor decommissioning activities. As
could
stated in the proposed rule, the current policy has raised concerns that the fee structure
create a disincentive for licensees to pursue dry storage. The spent fuel storage/reactor
The
decommissioning annual fee will give equivalent fee treatment to both storage options.
annual fee will also address concerns about the fairness of assessing multiple annual fees if a
licensee holds multiple ISFSI licenses for different designs, and will result in all affected
licensees being assessed the costs of NRC's generic reactor decommissioning activities. This
annual fee includes the costs of NRC's generic and other research activities directly related to
reactor decommissioning and spent fuel storage (both storage options), and other safety,
environmental, and safeguards activities related to reactor decommissioning and spent fuel
storage, except those activities which are subject Part 170 fees. The final FY 1999 spent fuel
This reflects the annual fee

storage/reactor decommissioning annual fee is

exemption for those six reactors who have permanently ceased operations and have no fuel on
site. This also takes into account the prorated FY 1999 annual fee to be assessed to the DOE
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for the Part 72 license issued to DOE on March 19, 1999 for the storage of fuel and fuel debris"
result o.n from the Three Mile Island Unit 2 accident.

The NRC is amending its licensing, inspection, and annual fees to recover approximately 100
percent of its FY 1999 budget authority, including the budget authority for its Office of the
Inspector General, less the appropriations received from the NWF and the General Fund. For
FY 1999, the NRC's budget authority is $469.8 million, of which $17.0 million has been
appropriated from the NWF. In addition, $3.2 million has been appropriated from the General
Fund for activities related to regulatory reviews and other assistance provided to the DOE and
other Federal agencies. The NRC's FY 1999 Appropriations Act states that this $3.2
appropriation shall be excluded from license fee revenues. Therefore, the NRC is required to
collect approximately $449.6 million in FY 1999 through 10 CFR Part 170 licensing and
inspection fees and 10 CFR Part 171 annual fees. The total amount to be recovered in fees for
FY 1999 is $5.2 million less than the amount estimated for recovery in the NRC's FY 1998 fee
rule.

The reduced budgeted costs to be recovered through fees for FY 1999 reflect several
actions taken by the NRC. These actions include strategic planning, downsizing, and a more
aggressive policy, on seeking reimbursement for performing services that are not a required part
of the agency's statutory mission. For example, for FY 1999, the NRC entered into an
agreement with the U. S. Agency for International Development to fund NRC's staff costs
associated with providing nuclear safety assistance to the countries of the former Soviet Union.
As a result, NRC licensees are not required to pay for the costs of this activity in FY 1999.
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