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LONG MOTT ENERGY. LLC’S
CONDITIONAL MOTION FOR LEAVE TO FILE A LIMITED REPLY

I INTRODUCTION

Pursuant to 10 C.F.R. § 2.323(a), Long Mott Energy, LLC (“LME”) files this conditional
motion for leave to file a limited reply to San Antonio Bay Estuarian Waterkeeper’s
(“Waterkeeper”) answer (“Answer”) to LME’s motion to dismiss Contention 3B (“Motion’) and
LME’s subsequent supplemental brief (“Supplemental Brief”).! In its Answer, Waterkeeper
introduces numerous factual and legal theories of purported new disputes that were not advanced in
Contention 3B as originally pled and admitted. LME could not have reasonably anticipated that
Waterkeeper would present new challenges—effectively, new contentions—as a reason why
Contention 3B, as originally pled and admitted, is not resolved.

LME has never before had an opportunity to respond to these new claims. Allowing LME
to respond would serve the interests of fairness and a complete adjudicatory record. If the Atomic
Safety and Licensing Board (“Board”) convenes an oral argument to discuss LME’s Motion and

Supplemental Brief, then LME would have a forum to respond to these new claims without the need

[Waterkeeper’s] Corrected Answer to [LME’s] Dispositive Motion on Contention 3B and Its Supplemental
Briefing (April 15, 2026) (non-public, ML26105A810) (“Answer”); [LME’s] Motion to Dismiss Contention 3B as
Moot (Mar. 13, 2026) (ML26072A328) (“Motion”); [LME’s] Supplemental Brief Regarding Its Dispositive Motion
on Contention 3B (April 8, 2026) (ML26098A330) (public version) (“Supplemental Brief”).



for an additional written pleading. However, if the Board does nof convene an oral argument for
that purpose, then LME respectfully requests leave to file a limited reply for the narrow purpose of
responding to the new issues raised by Waterkeeper.

II. DISCUSSION

While replies to dispositive motions are not automatically prescribed in the NRC’s rules of
practice, presiding officers may grant leave to file a reply where compelling circumstances exist,
such as “the moving party demonstrates that it could not have reasonably anticipated the arguments
to which it seeks leave to reply,”” or “where necessity or fairness dictates.”® Both circumstances
exist here.

As a matter of law, the “scope” of a contention is not defined solely by its terms; those terms
are limited by the specific “bases” offered by the petitioner and relied on by the Board to admit the
contention.* Here, the “scope” of original Contention 3B is relatively narrow. As the Board
explained, “Waterkeeper has asserted facts sufficient to put the percentage of construction costs

3 At no point did Waterkeeper put at issue, in its original

supplied by ARDP funding into dispute.
contention, any specific terms and conditions of the funding commitments referenced in the CPA
(i.e., the ARDP award or the intercompany agreement). Nor could it have done so, because

Waterkeeper did not review those documents, or their terms and conditions, before submitting its

original contention. Likewise, at no point in its original contention did Waterkeeper claim to

contest the accuracy of LME’s construction cost estimate. Waterkeeper did not review LME’s

2 10C.F.R. §2.323(c).
3 U.S. Dep’t of Energy (High-Level Waste Repository), CLI-08-12, 67 NRC 386, 393 (2008).
4 Entergy Nuclear Generating Co. (Pilgrim Nuclear Power Station), CLI-10-11, 71 NRC 287, 308-09 (2010).

5 Long Mott Energy, LLC (Long Mott Generating Station), LBP-26-1, 103 NRC __ (Jan. 22, 2026) (slip op. at 42)
(emphasis added).



construction cost estimate before submitting the original contention. Nor did Waterkeeper contest
the accuracy of the proxy cost estimate it relied on to submit the original contention.

Given the relatively narrow “scope” of original Contention 3B, LME was surprised to find
that Waterkeeper’s Answer presented dozens of new arguments purporting to contest the terms and
conditions of the funding commitments and the accuracy of LME’s construction cost estimate. ¢
These arguments clearly were not among the bases for the original Contention 3B.

In fact, Waterkeeper’s recent motion for leave to amend Contention 3B is a tacit admission
of this circumstance. That motion “seeks to amend the basis for its admitted Contention 3B” to add
such arguments.’” If an amendment is needed to add these arguments, then they plainly were not
part of the original bases. LME could not reasonably have anticipated that Waterkeeper would
attempt to cite new bases as a reason why a dispute on the original bases allegedly remains. And it
certainly is not reasonable to expect that LME could accurately speculate about what specific new
bases may or may not be raised in some future pleading and then proactively address those not-yet-
proffered challenges in its Motion.

Necessity and fairness also support permitting LME to file a reply. The Commission’s
Statement of Policy on the Conduct of Adjudicatory Proceedings emphasizes the importance of
ensuring a fair and thorough hearing process and establishing a full, fair, and adequate record.®
Allowing LME to respond to these new claims will ensure that the Board has a complete record.
The Board’s March 16, 2026, Order contemplated that a reply opportunity might be needed here.”

And, indeed, it is.

See, e.g., Answer at 5-7; id., Statement of Material Facts at 2-3.
7 [Waterkeeper’s] Motion for Leave to Amend Contention 3B (April 13, 2026) (non-public, ML26103A348).

8 See Statement of Policy on Conduct of Adjudicatory Proceedings, CLI-98-12, 48 NRC 18, 18-19 (1998)
(an “informed adjudicatory record [] supports agency decision making.”)

Licensing Board Memorandum and Order (Establishing Schedule for Responses Associated with Applicant’s
March 13, 2026, Motion Regarding Contention 3B) at 3 (Mar. 16, 2026) (ML26075E867) (unpublished).



1. CONCLUSION

As established above, compelling circumstances exist to permit LME an opportunity to
respond to the new arguments presented in Waterkeeper’s Answer. Accordingly, if the Board does
not convene an oral argument regarding LME’s Motion and Supplemental Brief that provides LME

such an opportunity, then the Board should GRANT this motion for leave to file a written reply.'°

Respectfully submitted,
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Counsel for Long Mott Energy, LLC

Dated in Washington, DC
This 17th day of April 2026

Counsel for LME certifies that LME made a sincere effort to contact other parties in the proceeding and resolve the
issue raised in the motion, and that LME’s efforts to resolve the issue have been unsuccessful. Waterkeeper is
opposed to the motion. The NRC Staff takes no position on the motion because it is not a party in the litigation of
Contention 3B.
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