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MEMORANDUM AND ORDER
(Denying Motion to Correct Pleading and Addressing Other Administrative Matters)

On April 2, 2026, intervenor San Antonio Bay Estuarine Waterkeeper (Waterkeeper) filed
a motion to add Contention 3C." Broadly, the motion seeks to add a contention based on a
March 3, 2026 construction permit (CP) application supplement filed by applicant Long Mott
Energy, LLC (LME).2 Throughout the motion, in dozens of instances, the motion cites to two

expert declarations.® However, Waterkeeper did not attach either declaration to the motion.

' [Waterkeeper’s] Motion for Leave to File New Contention (Apr. 2, 2026) at 1 (nonpublic)
[hereinafter Motion to File Contention 3C]. On April 16, 2026, pursuant to the Protective Order
governing this proceeding, Waterkeeper submitted a redacted version of that motion. See
[Waterkeeper’s] Motion for Leave to File New Contention (Apr. 16, 2026) (redacted) [hereinafter
Redacted Motion to File Contention 3C].

2 See Letter from Charles O’Connor, LME Senior Director, to Nuclear Regulatory Commission
(NRC) Document Control Desk (Mar. 3, 2026) (Agencywide Documents Access and
Management System (ADAMS) Accession No. ML26062A258); id. encl. (2.2.1.5.2 10 C.F.R.
50.12(a)(2) Criteria) (redline markup of portion of LME CP application Part V) (ADAMS
Accession No. ML26062A259).

3 See Motion to File Contention 3C at 3—-10.
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Waterkeeper’s Motion to File Contention 3C also omits a certification by Waterkeeper’s
counsel stating that she had reviewed the motion and that to the best of her knowledge and
belief the motion was in compliance with the Board’s Protective Order.* On April 8, 2026,
Waterkeeper filed a corrected version of the motion to include the certification.®> However,
besides adding the one-page certification, the corrected motion without explanation also
included the two expert declarations as enclosures. The certification and the declarations
together added 76 pages to the original 16-page motion.®

On April 14, 2026, Waterkeeper filed the motion we decide today.” In this motion,
Waterkeeper seeks to have the Board “deem” the version of its motion filed on April 8, including
the certification and the declarations, as having been filed on April 2.8 Waterkeeper also asks
the Board to extend the deadline for LME and the NRC Staff to file their answers to the April 2
motion by six days (presumably to account for the time between April 2 and April 8 in which LME

and the NRC Staff did not have access to the missing declarations).® The NRC Staff does not

4 Compare Motion to File Contention 3C at 16, with Redacted Motion to File Contention 3C
at 16; see also Licensing Board Memorandum and Order (Amended Protective Order Governing
New Sensitive Unclassified Non-Safeguards Information) (Mar. 9, 2026) at 9 (unpublished).

5 [Waterkeeper’s] Corrected Motion for Leave to File New Contention (Apr. 8, 2026) at 1 n.1, 16
(nonpublic) [hereinafter Corrected Motion].

6 Of the 75 additional pages associated with the two declarations, approximately 22 pages
consist of sworn statements and associated exhibits. The remaining pages consist of title
pages, and the curriculum vitae of the two declarants. Id. encls. A (Declaration of Mark N.
Cooper in Support of Motion to Add New Financial Qualifications Contention 3C (Apr. 2, 2026)),
A-1 (Mark N. Cooper curriculum vitae), B (Declaration of Maximillian Chang in Support of Motion
to Add New Financial Qualifications Contention 3C (Apr. 2, 2026)), B-1 (Maximillian Chang
curriculum vitae).

" [Waterkeeper’s] Motion to Permit Correction of Filing (Apr. 14, 2026) [hereinafter Motion to
Permit Correction].

81]d. at 2.
°1d.
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oppose Waterkeeper’s motion.'® LME, however, filed a response broadly opposing
Waterkeeper’s requested relief relative to the two declarations.

As we explain below, because Waterkeeper’s motion is untimely and lacks good cause,
these defects, individually and conjunctively, require the Board to deny Waterkeeper’s motion.'?

Upon learning on April 8 that its initial filing, the April 2 motion to file Contention 3C,
failed to include 75 pages of exhibits, Waterkeeper waited six days until April 14 before seeking
to correct the record and extend the April 15 deadline for the NRC Staff’'s and LME’s answers to
its April 2 motion.'® When answering a motion, due process considerations require that each
party have notice of that to which it is responding.’* Here, both LME and the Staff are entitled to
assume, absent this Board granting Waterkeeper’s motion, that the motion they are responding
to is the motion Waterkeeper timely filed on April 2 without the expert declarations.'®

Moreover, because the additional 75 pages were substantive, their absence was more
than a mere scrivener’s error or clerical error for which a quick refiling correcting the record

would be appropriate. LME and the NRC Staff could not substantively respond to Waterkeeper’s

10d.

" LME does not oppose the Board accepting Waterkeeper’s correction to its certification but
does oppose the Board considering the additional 75 pages associated with the two
declarations. See [LME’s] Answer Partially Opposing Waterkeeper’s Motion to Permit Correction
of Filing (Apr. 14, 2026) at 2 [hereinafter LME’s Answer].

2 See 10 C.F.R. § 2.309(c)(iii); Licensing Board Memorandum and Order (Initial Prehearing
Order) at 5 (unpublished).

13 See Motion to Permit Correction at 1.

4 While Waterkeeper filed its corrected motion with the declarations on April 8, 2026, the motion
made clear that the correction was limited to adding the missing certification. See supra note 5
and accompanying text. Nothing in the corrected motion put the reader on notice that there was
an additional 75 pages of material.

5 As it turns out, in the NRC Staff's and LME’s answers to that April 2 motion that were timely
filed yesterday, that is exactly what they did. See [LME’s] Answer Opposing Waterkeeper’s
Motion for Leave to File New Contention 3C (Apr. 16, 2026) at 1 n.2 (nonpublic); NRC Staff’s
Answer to [Waterkeeper’s] Initial and Corrected Motions for Leave to File New Contention
(Apr. 16, 2026) at 3.
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intended motion until they received it in full on April 8, 2026. Thus, the motion Waterkeeper
wants the Board to consider was not effectively filed until April 8, 2026, which is six days after
the filing deadline for its new Contention 3C. As a result, for the Board to consider the additional
75 pages in determining the motion, Waterkeeper needed to file a motion for leave to file out of
time, demonstrating good cause.'® Indeed, Waterkeeper appears to recognize that its error was
substantive as it is Waterkeeper that moves for six additional days for LME and the NRC Staff to
respond to its motion. The only reason LME and the NRC Staff would be accorded six additional
days to respond to the motion is to compensate them for the fact that the earliest date they
effectively received Waterkeeper’s motion was April 8, 2026.

Nor does Waterkeeper provide any explanation as to why it omitted the declarations
supporting its Contention 3C motion from its initial April 2 filing other than “clerical error of
[Waterkeeper’s] counsel.”'” Assuming the error was due to mistake or neglect, NRC precedent
requires more to constitute good cause.® This is not the first time in this proceeding that the
Board has enforced its deadlines with some vigilance,'® and all parties should have been aware
of the potential adverse effects on their case from late filings.2°

Additionally, separate from the issue of the declarations, as noted above, on April 8,

2026, Waterkeeper filed a corrected motion to include the required certification from its counsel

1610 C.F.R. § 2.307(a).
17 See Motion to Permit Correction at 2.

8 See Amendments to Adjudicatory Process Rules and Related Requirements, 77 Fed. Reg.
46,562, 46,571-72 (Aug. 3, 2012) (providing examples of good cause such as an unexpected
weather or health event).

9 See Licensing Board Memorandum and Order (Denying Motion for Leave to File Out of Time)
(Feb. 13, 2026) at 3.

20 Unfortunately, the absent declarations were referred to dozens of times and were the central

support for Waterkeeper’s motion. While some of Waterkeeper’s arguments may stand without

the need for a supporting declaration, others are entirely dependent on the reader being able to
refer to the cited declaration.
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that the motion complied with the Board’s Protective Order.?' No party has contended that
Waterkeeper’s motion did not comply with the Protective Order. In this instance, the absence of
the certification did not cause delay and did not prejudice any other party given there apparently
were no Protective Order violations associated with the pleading. The certification was required
by this Board as a matter of its discretion, and the appropriate sanction for the certification’s
absence is also within our discretion. Here, we find no corrective action is required in this
circumstance. Thus, while we deny Waterkeeper’s motion to deem the April 8, 2026 corrected
motion as filed on April 2, 2026, the absence of the certification in the original filing will not
prevent the Board from considering the original April 2, 2026 motion as it was filed.

Lastly, we also deny Waterkeeper’s April 16, 2026 motion requesting leave to file a
limited reply to LME’s April 14 answer opposing in part Waterkeeper’s April 14 motion to permit
correction of its April 2 motion by accepting its April 8 submission,?? as Waterkeeper could
reasonably have anticipated the arguments made in LME’s Answer.?® As discussed above, the
motion Waterkeeper intended to file that included declarations providing substantive support for
its arguments was not timely filed on April 2, as Waterkeeper appears to acknowledge in
seeking additional time for LME and the NRC Staff to respond to the motion. Accordingly, LME’s
argument that Waterkeeper needed to show good cause should have been reasonably
anticipated.

The Board previously asked the parties to hold Tuesday, April 21, 2026, open for an oral
argument on the various motions pending before the Board. As briefing on all motions is not yet
completed, the Board is deferring a decision on whether to hold oral argument until after briefing

is concluded. However, the Board will hold a telephonic status conference at 1:00 p.m. Eastern

21 Corrected Motion at 1 n.1.
22 [Waterkeeper’s] Motion for Leave to File a Limited Reply (Apr. 16, 2026).
23 See 10 C.F.R. § 2.323(c).
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Time (ET) on Tuesday, April 21, 2026, to address administrative matters.2* The Board’s law clerk

will inform the parties of the call-in number for the conference by email. If the parties believe that
there are no administrative matters to discuss, they shall notify the Board’s law clerk by email

before 9:00 a.m. ET on April 21.

It is so ORDERED.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD

/RA/

Stefan R. Wolfe, Chair
ADMINISTRATIVE JUDGE

Rockville, Maryland
April 17, 2026

24 Absent a resolution in the interim, the Board anticipates this conference will include a
discussion of Waterkeeper’s April 16, 2026 motion to compel discovery. See [Waterkeeper’s]
Motion to Compel Disclosure of Information Relevant to Contention 3B (Apr. 16, 2026).
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