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SAN ANTONIO BAY ESTUARINE WATERKEEPER’S MOTION TO COMPEL
DISCLOSURE OF INFORMATION RELEVANT TO CONTENTION 3B

Pursuant to 10 C.F.R. § 2.323(a), San Antonio Bay Estuarine Waterkeeper (“Waterkeeper”
or “Intervenor”) files this motion to compel Long Mott Energy, LLC (“LME” or “Applicant”) to
disclose certain information relevant to Contention 3B. In particular, LME has not disclosed the
“intercompany agreement [] in place ensuring TDCC [The Dow Chemical Company] will provide
financial support to LME for construction of LMGS.”! For the following reasons, this document
is relevant to the admitted Contention 3B, and thus, it must be disclosed under the mandatory
disclosure obligations of 10 C.F.R. 2.336(a)(2)(1).

L Background

Contention 3B is as follows: “Assuming LME’s CP request for an exemption from section
50.33(f) is granted, the CP should only be issued with permit conditions addressing financial
qualifications because LME does not otherwise meet the section 70.23(a)(5) standard.”?

LME is seeking an exemption that would allow it to apply the financial qualification

standards required by 10 C.F.R. § 70.23(a)(5) in lieu of the construction financial qualification

I'CPA Part I, Appendix A (Financial Capacity Plan for Construction of the Long Mott Generating Station)
at Part [-IX.

% Long Mott Energy, LLC (Long Mott Generating Station), LBP-26-1, 103 NRC __ (Jan. 22, 2026) (slip op.
at 42).



requirements in 10 C.F.R. § 50.33(f) and 10 C.F.R. Part 50, Appendix C. To demonstrate
compliance with the 10 C.F.R. § 70.23(a)(5) standard, LME relies on its construction cost estimate
together with its financial capacity plan (“FCP”).?

The FCP, in turn, lists the following anticipated funding methods and sources: (1) an
intercompany agreement “ensuring TDCC will provide financial support to LME for construction
of LMGS” (hereinafter, the “TDCC Agreement”) and (2) funding from the Advanced Reactor
Demonstration Program (“ARDP”). LME provided few details in support of its Financial
Qualification demonstration and included neither of the referenced documents. Further, after
submitting Supplement 1 to Part I of its CPA,* LME represented to the Board that it is no longer
relying on the ARDP award to demonstrate compliance with 70.23(a)(5).°

IL. Disclosure Dispute

In accordance with the disclosure obligations in 10 C.F.R. § 2.336, the parties provided
their disclosure logs on March 27, 2026, identifying documents relevant to the admitted
contentions. But LME’s disclosure log did not include the TDCC Agreement referenced in LME’s
FCP.

On March 30, Waterkeeper’s counsel communicated to LME’s counsel by phone that it
was requesting, among other relevant documents, the TDCC Agreement referenced in the FCP.
Pursuant to LME counsel’s request, Waterkeeper’s counsel followed up with an email, seeking the
TDCC Agreement that was referenced in CPA Part I, Appendix A. The following day, LME asked
about the relevance of the requested document, and Waterkeeper explained that the “requested

document is part of the Financial Capacity Plan in Appendix A of Part I of the CPA--used to

3 CPA Part I at I-1I1.

4 Supplement #1 to Part I of the Long Mott Generating Station Construction Permit Application
(ML26062A257) (Mar. 3, 2026).

5 See LME’s March 13, 2026 Motion to Dismiss Contention 3B as Moot, p.5.



demonstrate compliance with 70.23 requirements,” which “is relevant to Contention 3B and the

”6 LME’s counsel suggested a phone call to further

pending filings related to that contention.
discuss the request, which occurred on April 2. During that call, Waterkeeper offered, as a
compromise, its willingness to accept a redacted version of the document to address any concerns
regarding proprietary information in the document. LME’s counsel committed to share this
proposal with LME and respond to the offer. By follow-up email, LME proposed a stipulation that,
in LME’s estimation, would obviate the need for the requested document. On April 7, the parties
conferred by phone again, and LME finally responded to and declined Waterkeeper’s offer to
accept a redacted version of the requested document and further stated that LME did not intend to
produce the requested document because LME does not believe it is relevant. LME’s
unwillingness to disclose the requested document has resulted in an impasse, necessitating this

Motion.

III. Argument

Rule 2.336(a)(2)(1) requires the disclosure of “all documents and data compilations in the
possession, custody, or control of the party that are relevant to the contentions.” Waterkeeper
maintains that the documents referenced in the FCP and relied on by LME to demonstrate
compliance with 70.23(a)(5) are relevant to Contention 3B. The FCP describes the TDCC
Agreement as “ensuring TDCC will provide financial support to LME for construction of
LMGS.”” And LME’s exemption request acknowledges that for an applicant claiming to have
more than 50 percent of their financing at the time of the application, “the NRC would expect the

FCP to include documentation demonstrating commitments of financing equal to more than 50

¢ Email from M. Perales to A. Polonsky (cc: R. Lighty) (March 31, 2026, 5:56 CT) (responding to inquiry
from A. Polonsky).
7 CPA Part I, Appendix A at Part I-IX.



percent of the construction cost estimate.”® LME claims that its “FCP includes documentation
demonstrating commitments of financing equal to more than 50 percent of the LMGS construction
cost estimate.”’ But no such documentation was included in the FCP.!? Still, LME’s statements in
its CPA reflect an understanding that the documentation—including the referenced TDCC
Agreement—would need to be provided to demonstrate compliance with 10 C.F.R. § 70.23(a)(5).

LME’s Supplement 1 does not render this document—the TDCC Agreement that was
referenced in LME’s FCP—irrelevant. Supplement 1 was not referenced in the FCP; it did not
exist at the time the CPA was submitted. Furthermore, even if Supplement 1 were intended to
replace the TDCC Agreement that was referenced in the FCP, that still would not render the TDCC
Agreement irrelevant—at least not for purposes of discovery.

“Relevance,” in the context of discovery, is broadly construed, encompassing not only
documents that may be admissible in a hearing, but also, information that bears on an issue in the
case and that could assist a party in the presentation of their case.!! The documents referenced in
LME’s FCP, including the TDCC Agreement, fall within this broad definition of relevant
information subject to disclosure. The document will assist Waterkeeper in preparing and
presenting its case regarding Contention 3B.

IVv. Conclusion

For the reasons described above, Waterkeeper respectfully requests that the Board compel

LME to disclose the TDCC Agreement referenced in its FCP and any related documents.

8 CPA Part V at XIL

? CPA Part V at XII-XIIIL.

10 See CPA Part I, Appendix A at Part [-IX.

1 See Smith v. Schlesinger, 513 F.2d 462, 473 (D.C. Cir.1975); see also Statement of Considerations,
Changes to Adjudicatory Process, 69 Fed. Reg. 2182, 2194 (2004) (stating that the Commission’s discovery
rules “provide for mandatory disclosure of a wide range of information, documents, and tangible things
relevant to the contested matter in the proceeding”) (emphasis added).



CERTIFICATION
Pursuant to 10 C.F.R. § 2.323(b), I certify that I have made a sincere effort to resolve the
issue presented by this Motion with LME’s counsel. As detailed in the Motion above, counsel for
Waterkeeper and LME have engaged in multiple communications, but have been unable to resolve
their differences.

Date: April 16, 2026
Respectfully submitted,

Signed (electronically) by Marisa Perales
Marisa Perales

Texas Bar No. 24002750
marisa@txenvirolaw.com

Sidra Hanson

Texas Bar No. 24149049
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Pursuant to 10 C.F.R. § 2.305, I hereby certify that, on April 16, 2026, copies of the
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(the NRC’s E-Filing System), in the above-captioned docket.
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