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SAN ANTONIO BAY ESTUARINE WATERKEEPER’S 
MOTION FOR LEAVE TO FILE NEW CONTENTION 

Pursuant to 10 C.F.R. §§ 2.309(c) and 2.309(f), San Antonio Bay Estuarine Waterkeeper 

(“Waterkeeper” or “Intervenor”) seeks leave to file a new contention based on Long Mott Energy, 

LLC’s (“LME”) March 3, 2026 Supplement #1 to Part V of the LM-CPA (the “Supplement”).1 

On January 22, 2026, the Atomic Safety and Licensing Board (“Board”) reformulated and 

admitted Waterkeeper’s Contention 3A.2  On March 3, 2026, LME made the Supplement 

available, which the Board later found mooted Contention 3A.3 The Supplement replaced LME’s 

previous rationale that it merits an exemption from 10 C.F.R. § 50.33(f) and Appendix C to Part 

50 under either 10 C.F.R. § 50.12(a)(2)(ii) or (vi). Waterkeeper now timely moves to add a new 

Contention, 3C, to address LME’s new justifications for an exemption. 

I. Statement of Contention

LME’s CPA Supplement relies upon but does not meet the 10 C.F.R. § 50.12(a)(2)(ii), (vi)

requirements for an exemption to the financial qualifications requirements in 10 C.F.R. § 50.33(f). 

1 Supplement #1 to Part V of the Long Mott Generating Station Construction Permit Application (ML26062A257) 
(Mar. 3, 2026). 
2 Long Mott Energy, LLC (Long Mott Generating Station), LBP-26-1, 103 NRC __ (Jan. 22, 2026) (slip op. at 38) 
(“LME’s CP application relies upon but does not meet the 10 C.F.R § 50.12(a)(2)(ii), (vi) requirements for an 
exemption to the financial qualifications requirements in 10 C.F.R. § 50.33(f).”). 
3 Memorandum and Order (Granting Applicant’s Motion to Dismiss Contention 3A as Moot) (Mar. 20, 
2026) (ML26079A162) (hereinafter “Memorandum and Order”). 
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A. Brief Explanation of Basis for the Contention4

1. A Genuine Dispute Exists as to Whether the Exemption Request
Meets the Section 50.12(a)(2)(ii) Special Circumstance

An exemption under (ii) is only possible when an “[a]pplication of the regulation [in this 

case, 10 C.F.R. § 50.33(f)] in the particular circumstances would not serve the underlying purpose 

of the rule or is not necessary to achieve the underlying purpose of the rule.” As all parties and the 

Board acknowledge, the purpose of § 50.33(f) “is to protect public health and safety by preventing 

safety lapses during construction from underfunded projects.”5 And in order to benefit from an 

exemption under this special circumstance, an applicant must demonstrate that its proposal is 

different or unique from the typical case.6 And at the contention admissibility stage, the Board 

need only find a genuine dispute exists on this issue; parties are not required to prove their 

contentions before they are admitted in the proceedings.7 

But LME’s Supplement does not show that it is different or unique such that a special 

circumstance exists warranting an exemption. To support a (ii) special-circumstances exemption, 

LME argues that “taken together,” its ARDP funding, TDCC’s role, the LMP methodology, and 

4 This contention examines LME’s justification for its two exemptions (ii) and (vi). To the extent that LME 
incorporates arguments related to (ii) into its justification for (vi), Waterkeeper does the same in this filing. 
5 January 22, 2026 Order at 33 (citing CP Application Exemptions at Part V-XVI; see id. at Part V-XIII). 
6 As the Board explained in its January 22, 2026 Order at 35 n.146: 

The term “special circumstances” in the context of section 50.12(a)(2) has been interpreted 
consistently with the same term found in 10 C.F.R. § 2.335, which requires special circumstances 
before a waiver of a rule’s application may be granted under that provision. See Honeywell Int’l, 
Inc. (Metropolis Works Uranium Conversion Facility), LBP-12-6, 75 NRC 256, 271 (2012). 
Moreover, the Commission has interpreted “special circumstances” to mean “‘unique’ to the facility 
rather than ‘common to a large class of facilities.’” See Dominion Nuclear Connecticut, Inc. 
(Millstone Nuclear Power Station, Units 2 and 3), CLI-05-24, 62 NRC 551, 560 (2005) (footnotes 
omitted). This interpretation of “special circumstances” is “mandated by sound policy 
considerations” as NRC regulations “do not operate as a one-way street or safe harbor. In other 
words, they do not merely establish a standard that . . . may then be disregarded whenever an 
applicant wants to argue its case on an individual, fact-specific basis.” Metropolis Works, LBP-12-
6, 75 NRC at 271.) 

7 See e.g., Sierra Club v. NRC., 862 F.2d 222, 226 (9th Cir. 1988) (quoting Carolina Power & Light Co. (Shearon 
Harris Nuclear Plant), ALAB-837, 23 NRC 525, 541 (1986)) (holding that during the contention admissibility stage, 
“it is not the function of a licensing board to reach the merits of [the] contention” and remanding a Board’s holding 
that one of Sierra Club’s contentions was inadmissible). 
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its reliance on Part 70 as a “merchant applicant” are special circumstances sufficient to support the 

exemption request.8 As an initial matter, every applicant that obtained an exemption would still 

need to make a Part 70 financial qualifications showing, so this cannot be a factor that sets LME 

apart from the typical case.9 

As for its ARDP funding, as Mr. Chang explains in his Declaration, this sort of federal 

subsidy is not unique nor constitutes a special circumstance.10 For decades, nuclear projects have 

received billions in financial support from public sources, such as the federal government and 

public ratepayers, who were then left on the hook with hundreds of billions of construction cost 

overruns.11 Nor is ARDP particularly unique in size: capital cost subsidies to newer reactors 

included $18.5 billion under Title XVII loan guarantees plus billions more of incentives.12 And 

these programs do not reduce the risks associated with new plants, but merely transfer risks from 

the companies building the plants to taxpayers.13 Vogtle 3&4—which also had the additional 

financial support by virtue of being built by regulated utilities and thus able to finance capital costs 

through ratepayers (unlike LME)—received at least $8 billion in loan guarantees and had a final 

cost of over $30 billion.14 In this case, LME also cannot rely on ratepayer backing (it is not a 

 
8 Supplement 1 to CPA Part V at 1-2. 
9 LME also mentions the “Financial Qualifications for Reactor Licensing Rulemaking, Regulatory Basis Document,” 
and the STP project as support for why the Part 70 standard is sufficient. In doing so, LME identifies as a merchant 
applicant, yet as Dr. Cooper explains, the fact that its main customer is its affiliate (and not the wholesale or retail 
market) makes LME more of a “self-supply generator.” Cooper Decl. ¶¶ 28-29. Meanwhile, just because STP (or 
Kemmerer) received an exemption does not mean LME should. What the STP case does illustrate is that the level of 
documentation LME has provided is significantly less robust than what the Commission accepted in STP. And, STP 
proposed licensing conditions, including requiring “documentation demonstrating that NINA has secured financing 
to fund the updated cost estimate.” U.S. Nuclear Regulatory Commission, “Final Safety Evaluation Report (FSER) 
for the South Texas Project (STP), Units 3 and 4, Combined License Application,” September 29, 2015, FSER Chapter 
1 at 1-39 – 1-40 (ML15271A126). 
10 Chang Decl. ¶¶ 20-30. 
11 Chang Decl. ¶¶ 21-23 (citing for example $200 billion in cost overruns). 
12 Chang Decl. ¶¶ 26 (explaining also that despite subsidies more than half of 70s and 80s projects were abandoned). 
13 Chang Decl. ¶¶ 24-25. 
14 Chang Decl. ¶¶ 26. 
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utility), creating greater risks of failure even with ARDP funding.15 Nor does LME explain why 

ARDP funding is unique and would allow it to avoid the issues of the past.16 And public filings by 

X-Energy, the provider of LME’s reactors, show that even with ARDP funding, TDCC could elect

not to proceed with the LMGS, meaning ARDP funding is not functioning as a guardrail, contrary 

to LME’s representations.17 

TDCC’s involvement also does not help LME establish that a special circumstance exists 

in its favor.18 If anything, it shows the unusual lack of financial security and nuclear experience 

brought to the table by LME and its only corporate partner (TDCC).19 The weakness of LME’s 

TDCC arguments is illuminated by the (uncontested) Kemmerer Unit 1 CP application that 

obtained a financial qualifications exemption under (ii).20 But Kemmerer is quite different from 

the LMGS proposal.21 Kemmerer was a collaboration by TerraPower and Bechtel, both entities 

with a wealth of nuclear experience,22 and chaired by Mr. Bill Gates, who publicly expressed 

15 Chang Decl. ¶¶ 27. 
16 Chang Decl. ¶¶ 28-30. 
17 Chang Decl. ¶ 30. 
18 Cooper Decl. ¶¶ 8-9. 
19 See e.g., Cooper Decl. ¶¶ 24 (summarizing how LME’s claim that its relationship to TDCC protects against 
underfunding is undermined).  
20 Even if an exemption was warranted for Kemmerer (which Waterkeeper disputes), it differs in substantive ways: 
e.g., Staff granted the exemption only after conducting a construction cost audit (which has not been completed for
the LMGS) and considering the much more robust showing by TerraPower that it and its (non-affiliate) partners had,
inter alia, 70+ decades of nuclear experience and sufficient upfront capital to incur project costs prior to receiving
federal reimbursement from the ARDP. See Kemmerer Safety Evaluation (Nov. 2025) §§ 14.1 – 14.2
https://www.nrc.gov/docs/ML2532/ML25329A252.pdf The same can not be said for LME’s proposal.
21 Also dissimilar to the LMGS, the STP project included detail on: (1) its corporate affiliates’ capacity and experience
in financing nuclear reactor construction projects; (in contrast, LME and TDCC have no such experience); (2) the
involvement of an established financial consultant with relevant experience in utility infrastructure projects (Deloitte);
(in contrast, LME has not disclosed hiring such an established financial consultant); (3) the sources of financing for
the project, including a negotiated term sheet with the DOE Office of Loan Programs; (which LME does not have)
and (4) its parent affiliates’ relationships with and letters of support from outside financial groups for project finance
and insurance (in contrast, LME has provided no such letters or contracts establishing financial insurance or support).
U.S. Nuclear Regulatory Commission, “Final Safety Evaluation Report (FSER) for the South Texas Project (STP),
Units 3 and 4, Combined License Application,” September 29, 2015, FSER Chapter 1 (ML15271A126).
22 For example, TerraPower’s application gives much more detail than LME’s CPA about its background: that it
launched in 2008 as a nuclear innovation company, with experience developing, building, and operating fast and light
water reactors, and a board with over 50 years of nuclear executive experience combined. Revision to Exemption
Request from 10 C.F.R. § 50.33(f) and 10 C.F.R. 50 Appendix C and Revision to General and Financial Information
of the Kemmerer Power Station Unit 1 Construction Permit Application (“Kemmerer Exemption Request”) (TP-LIC-
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willingness to back the project in addition to its many other independent investors.23 Moreover, its 

engineering and construction partner, Bechtel, averred to have participated in the design and 

construction of over 150 nuclear power projects in 25 countries since the 1950s.24 In contrast, 

LME was only formed in 2023 and cites no other nuclear experience; nor does TDCC provide 

that.25 

Kemmerer’s application also provides much more convincing details as to the funding that 

has been raised to support it and its project. TerraPower already had access to self-generated cash 

flow, multiple unrelated financial backers, and the public backing of one of the richest 

billionaires.26 Meanwhile, LME only has its parent TDCC, and LME’s agreement with TDCC 

does not necessarily mean TDCC itself would have the funds to support LME construction costs.27  

Capital investments are typically financed based on projected revenue growth.28 In this case, 

LMGS would not generate revenue for TDCC itself—this project is a gamble that TDCC can 

operate UCC Seadrift more profitably with power and energy generated by nuclear reactors that 

TDCC owns and operates through its subsidiary LME than it can by purchasing electricity and fuel 

on the markets.29 But as Dr. Cooper explains, the costs of electricity from Xe-100 reactors is 

expected to be at least $88/MWh more than comparable low-carbon power purchased from 

ERCOT—too large for TDCC to ignore.30 

 
LET-0437) (TerraPower) (Sept. 9, 2025) at Enclosure 3 §§ 1.6, 2.2.1. 
https://www.nrc.gov/docs/ML2602/ML26026A343.pdf 
23 Id. (identifying that the private investors included NVIDIA, SK Group, ArcelorMittal, Hyundai Heavy Industries 
Group / Korea Shipbuilding and Offshore Engineering, and Korea Hydro and Nuclear Power). 
24 Id. Its other partners included GVH, which has decades of experience in design, construction and project 
management of nuclear power and fuel facilities globally. 
25 See Chang ¶¶ 10-11; LM-CPA Part 1, Appendix A (Financial Capacity Plan). 
26 Kemmerer Exemption Request at Enclosure 3 §§ 1.6, 2.2.1. 
27 CPA Part I at I-IX (referencing only an intercompany agreement and no other agreement between TDCC and outside 
backers); Chang Decl. ¶¶ 9. 
28 Cooper Decl. ¶¶ 31. 
29 Cooper Decl. ¶¶ 31. 
30 Cooper Decl. ¶¶ 39-40. 
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TDCC also overstates its annual capital spending,31 ignores that its financial footing has 

declined in recent years,32 and has already targeted $1.5 billion dollars annually to another massive 

capital project—its $7.5 billion+ Path2Zero project33—at the same time as it has projected cutting 

other capital expenditures by $300 - $500 million.34 This leaves little to allocate for all other capital 

expenditures across TDCC’s many subsidiaries,35 not to mention the LME project. [[  

 

 

 

]]LME 36 In addition, as a wholly-owned 

subsidiary of TDCC, LME likely has little practical recourse or incentive to enforce an 

intercompany agreement for financial support for this project, no matter its terms.37  

Moreover, the Supplement does not explain X-Energy’s role, even though recent publicly 

available documents show that as the entity responsible for the major nuclear components of the 

LMGS (including safety-related components and fuel), its financial commitment from TDCC is 

still not assured.38 Specifically, X-Energy’s March 20, 2026 filing with the Securities and 

Exchange Commission states that it would require “substantial additional funding” and that it is 

highly dependent on TDCC to continue with its agreements to proceed with the LMGS.39 Nor does 

 
31 Cooper Decl. ¶¶ 11. 
32 Cooper Decl. ¶¶ 18-20; Chang Decl. ¶ 17 (TDCC’s actions suggest a cautionary outlook on future spending). 
33 Cooper Decl. ¶¶ 13-16. 
34 Cooper Decl. ¶¶ 20. 
35 Cooper Decl. ¶¶ 12, 20-21 (also explaining TDCC’s Superfund sites are a liability and projecting less than $500 
million annually would be available to non-Path2Zero projects like the LMGS). 
36 Cooper Decl. ¶¶ 12 (concluding that “In my professional opinion, TDCC lacks the financial resources to ensure 
completion of the Long Mott Generating Station, and this reflects a lack of understanding of the financial commitment 
necessary to complete a safe project like the one proposed here.); id. ¶¶ 22-23. 
37 Cooper Decl. ¶¶ 10  
38 Chang Decl. ¶¶ 12-13. 
39 Chang Decl. ¶¶ 14-15, 19 (explaining how X-Energy has no other funding source other than TDCC). 
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X-Energy have a financial obligation to construct a reactor (or its fuel) without funding from

TDCC, at which point LME could not move forward with constructing the LMGS as proposed—

irrespective of LME’s agreement with TDCC.40 Or if X-Energy’s costs were to increase and TDCC 

were to refuse to continue funding X-Energy, then X-Eneergy may be unable to fund any necessary 

corrective measures to ensure the safety of the reactor and fuel technologies.41 [[  

 

 

 

]]LME 

And if TDCC were to terminate its agreements with X-Energy, that would also jeopardize 

ARDP funding, as X-Energy would need to find an alternative ARDP partner.42 All of these factors 

compromise LME’s ability to construct a safe project, and suggests that the LMGS will not lead 

to a quality demonstration project for ARDP, and the economics suggest the reactors would sit 

idle, if they are even completed at all.  

In an additional effort to establish that an exemption under (ii) is warranted, LME argues 

that it used the licensing modernization project (LMP) methodology to evaluate technical 

qualifications of reactor designs. But LME does not explain how much of LMP methods were used 

or why they are relevant to the separate financial qualification showing it is required to make under 

Part 50. Indeed, it does not appear that the LMP methodology references financial qualifications, 

and is instead focused on the technical review.43 As discussed in SECY-79-299, the Commission 

40 Chang Decl. ¶¶ 16 
41 Chang Decl. ¶¶ 16, 18. 
42 Chang Decl. ¶18. 
43 For example, in "Applicable Regulations," the LMP Regulatory Guide 1.233 does not list 50.33. It includes only 
regulations relating to the technical content of applications, 50.34 and Part 52. See LMP Regulatory Guide 1.233 
https://www.nrc.gov/docs/ML2009/ML20091L698.pdf  
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has concluded that, “although technical reviews and inspection efforts are very effective direct 

methods of discovering deficiencies that could affect safety, the analysis of financial qualifications 

is an additional method, albeit indirect, of determining an applicant’s ability to satisfy safety 

requirements. The financial qualifications review is one element in the Commission’s system of 

multiple and redundant safety reviews and inspections.44  

In sum, LME cites various reasons it believes that “taken together” would warrant an 

exemption under (ii). But there are serious flaws in its arguments about the relevance of ARDP 

funding, the LMP methodology, and whether TDCC’s support (as a company and through its 

intercompany agreement) is sufficient. Nor is LME’s reliance on Kemmerer, STP, and Part 70 

helpful to show a special circumstance. Instead, and at a bare minimum, Waterkeeper’s evidence 

described above and in Dr. Cooper’s declaration shows a genuine dispute exists as to whether 

LME’s cited justification for an exemption under (ii) is adequate.45 

2. A Genuine Dispute as to Whether the Exemption Request Meets the
Section 50.12(a)(2)(vi) Special Circumstance

An exemption under (vi) is only possible when (2) “[t]here is present some other material 

circumstance not considered when the regulation was adopted for which it would be in the public 

interest to grant an exemption.” LME’s one-page argument relies heavily on its assertion that it is 

a merchant applicant participating in the ARDP using LMP methodology, and thus granting it an 

44 https://www.nrc.gov/docs/ML1223/ML12236A723.pdf In fact, there is data to the contrary. For example, the 
THTR-300 reactor in Hamm-Uentrop, Germany—a 300-megawatt graphite-moderated, helium-cooled pebble-bed 
reactor, which has been used as analogous to the Xe-100 in economic reviews—experienced a radiological release in 
May 1986. A fuel pebble became lodged in the reactor’s fueling mechanism and attempts to clear the obstruction 
resulted in damage to fuel elements and the release of radioactive material through the helium coolant system. 
Radioactive contamination was detected in the surrounding region. See e.g., NIRS. The Pebble Bed Modular Reactor 
https://www.nirs.org/pebble-bed-modular-reactors/ (describing THTR-300) and Kim, Philseo, and Macfarlane, 
Alliso. “Challenges of small modular reactors” Progress in Nuclear Energy, Volume 190. 2026. At 3. nirs.org/wp-
content/uploads/2025/09/SMR-Costs_Challenges-of-SMRs-cost-waste_Kim-Macfarlane_2026.pdf 
45 LME’s submittals should reflect the applicant’s understanding of the size, scope, and financial commitment required 
to undertake a project, including the organizational, experience, skills, and expertise required to obtain the necessary 
funding—but as discussed above, they do not. 
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exemption would be in the public interest. LME appears to equate public interest with the success 

of the ARDP and the facilitation of free market competition.46 But as explained above in 

Waterkeeper’s response to LME’s attempted justification for special circumstance (ii), LME 

misrepresented how secure funding for construction is, either from TDCC, or ARDP. And LME 

does not define what “success of the ARDP” would look like, though if it includes demonstrating 

the cost-competitiveness of the technology, LME is unlikely to succeed.47 

As Dr. Cooper explains, LME will not likely demonstrate this, nor is it a true merchant 

applicant, nor likely to be much involved in the free market.48 And given that this is the basis for 

LME’s arguments under (vi), a genuine dispute exists as to this issue.49 As Dr. Cooper explains, 

LME is best characterized as a “self-supply” generator, not a “merchant applicant,” because the 

four proposed SMRs would mostly just provide power and steam to the existing Seadrift plastics 

facility, which is operated by other TDCC subsidiaries.50 Unlike a merchant applicant,51 LME’s 

purpose is not to generate revenue through wholesale markets or bilateral power purchase 

agreements (PPAs) with external customers.52 This raises the question of what happens when UCC 

 
46 Nor would the facilitation of free market competition (even with a merchant applicant) necessarily or always be in 
the public interest. That is precisely why safety regulations exist, to protect the public from the cost-cutting incentives 
in the free market that would compromise the public’s interest in health and safety.  
47 Cooper Decl. ¶¶ 25-27. 
48 Cooper Declaration ¶¶ 25-42. 
49 To the extent LME incorporates its justification under (ii) as support for an exemption under (vi) (for example, that 
allowing LME to proceed under a more lenient financial qualifications standard would not jeopardize public safety), 
Waterkeeper incorporates its own arguments made regarding (ii) into its arguments regarding (vi), and visa versa. For 
example, not only is LME’s financial footing weaker than it represents, it does not adequately explain how the entity 
responsible for the fuel and reactor (X-Energy) will be financially supported, and public information shows that there 
are not firm financial commitments from TDCC. In addition, NRC’s oversight and review framework applies to any 
project and is thus not a special circumstance LME can rely on to make the case that it is atypical or unique. 
50 Cooper Decl. ¶¶ 28-31 (explaining how this is not free-market competition). 
51 LME appears to be using the definition of merchant applicant from the draft of the regulatory basis document that 
it cites, which is “A merchant applicant is a non-regulated entity (i.e., non-regulated power producer) that engages in 
the business of production, manufacturing, generating, buying, aggregating, marketing, or brokering electricity for 
sale at wholesale or for retail sale to the public. A non-regulated power producer is not subject to regulation as a public 
utility (e.g., regulated electric utility) except as specifically provided in the general laws.” See Draft RBD, “Financial 
Qualifications for Reactor Licensing Rulemaking” (June 2015) at pdf p.48, n.5 (ML14324A706). 
52 Cooper Decl. ¶¶ 30. 
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Seadrift may be able to procure power and energy more cost-effectively from the ERCOT market 

or bilateral PPAs.  Especially when such power (even low-carbon power, as LME purports to 

prioritize) is likely to be much cheaper than LMGS-produced power, as explained in Dr. Cooper’s 

Declaration and above.53 Thus, it is highly unlikely LME would be able to compete on the free 

market to sell any excess and LME cannot rely on “free-market” arguments to support its claim 

that granting the exemption is in the public interest.54 Nor does it help demonstrate the cost-

competitiveness of advanced reactors as a purpose of the ARDP funding program. 

LME also attempts to justify its exemption request by generally referencing “the original 

rule,” and then speculating on what was contemplated or not contemplated when the rule was 

adopted—without citing any support for its claims and without tying its arguments to the 

circumstances presented here. More specifically, LME first presumes that it falls within the 

definition of a “merchant” applicant. It then argues that when the original financial qualifications 

rule was first promulgated, the Commission did not contemplate: (1) deregulation of the utility 

industry; (2) that merchant applicants without rate recovery mechanisms would be unable to satisfy 

the requirements in Part 50; (3) the implications of precluding merchant entities from free-market 

participation in the production of nuclear energy; and (4) that there is no evidence of a direct 

correlation between initial financial qualifications review and safe operating requirements.55  But 

this is not adequate to demonstrate a material circumstance not considered when the regulation 

was adopted for which it would be in the public interest to grant an exemption. 

 
53 Cooper Decl. ¶¶ 32-42 (describing the LCOE of different fuel types and how nuclear is likely to be much more 
expensive than ERCOT prices); supra Section B.1. 
54 Cooper Decl. ¶¶ 41-42 (explaining also that LME’s proposal is not in the public interest if cost of service is 
considered and if market competition involves a comparison with market alternatives). 
55 LME-CPA Supp. 1 to Part V, p.3. 
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As discussed above, LME’s purpose in seeking to construct the LMGS is to support its 

UCC Seadrift facility—not to provide electricity for sale at wholesale or for retail sale to the public. 

It is not a merchant applicant.  And so, even if LME were correct that the Commission did not 

contemplate that its rule would preclude merchant entities from free-market participation in the 

production of energy, that is not relevant to LME and its request for an exemption here.  

Further, that the Commission did not contemplate how applicants, such as LME, might 

have difficulty demonstrating compliance with Part 50 without rate recovery mechanisms may be 

true. But that’s because the objective of Rule 50.33 was not to create a simple process for non-

utility (or any) applicants to demonstrate their financial qualifications. The objective was to ensure 

the applicant possesses the funds necessary to cover estimated construction costs and related fuel 

cycle costs. That self-supply applicants, such as LME, might have difficulty demonstrating its 

financial qualifications means that it may be precisely the type of entity that 50.33(f) was intended 

to address—to ensure that it secures access to necessary funds to cover construction costs.  In any 

event, this does not equate to a material circumstance, under 50.12(a)(2)(vi). 

Finally, the Commission has indeed considered the deregulation of the utility industry—in 

the course of revisiting Rule 50.33 in the past. The draft of the RBD cited by LME in its 

Supplement supports this. The draft discusses the Commission’s efforts to address financial 

qualification requirements between 1997 and 2002, as states were deregulating their markets. And 

Staff noted in 1997 that “electricity rates set by competition in a free market may not provide the 

same degree of assurance of adequate funds for safe operation and decommissioning as traditional 

cost-of-service ratemaking. . . . [S]ome companies will be under increasing cost pressure.” 

Staff cited the Maine Yankee plant as an example, noting that: “Economic pressure to be a 

low-cost energy producer has limited available resources to address corrective actions and some 
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plant improvement upgrades.”56  That same document acknowledges that “merchant applicants 

unlike electric utility applicants, that have access to ratemaking, do not have a predictable source 

of funds for construction or operation.”57 

In short, although the utility industry may not have been deregulated when the financial 

qualifications rule was promulgated, since then, the Commission has considered the impacts of 

deregulation. And in doing so, it recognized the financial and safety risks associated with merchant 

applicants without a predictable funding source. Such is the case here. The deregulation of the 

industry does not support an exemption from the financial qualification rules; it supports requiring 

that self-supply applicants demonstrate a secure funding source for the proposed project.58 

B. This Contention Is Within the Scope of This Proceeding

This contention is within the scope of the LM-CPA licensing proceeding because it seeks 

compliance with the NRC’s rules regarding financial qualifications, a necessary element that must 

be established before a license may be issued. “When the Commission refers a hearing petition to 

a licensing board, it may explicitly or implicitly authorize the Board to consider exemptions to the 

licensing rules on a case-by-case basis.”59 

C. This Contention Is Material to the Findings the NRC Must Make

This contention is material to the findings NRC must make to issue this license because it 

challenges LME’s assertion that 10 C.F.R. § 70.23(a)(5) should apply to its project, which is only 

possible if LME meets the standard for an exemption from the NRC’s regulations under 10 C.F.R. 

56 Draft Regulatory Basis Document, “Financial Qualifications for Reactor Licensing Rulemaking” (June 2015) at 
Enclosure 3, p. 36 (ML14324A706) (citing SECY-97-253, p. B-2-4, (Oct. 24, 1997) (ML12263A738)). 
57 Id. at pdf p.47. 
58 LME also states that there is no connection between financial qualifications and safety. But it offers no citation or 
support for this statement, particularly as it might pertain to a self-supply applicant (like LME), seeking a permit for 
a novel facility design, relying on functional containment. 
59 Long Mott, LBP-26-1, 103 NRC at __ (slip op. at 35). 
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§ 50.12(a)(2)(ii) or (vi), the two special circumstances it cites.60 If LME fails to demonstrate that 

it meets at least one of these special circumstances, LME will be held to the financial qualification 

standard in 10 C.F.R. § 50.33(f) and Appendix C to Part 50, which it has not sought to meet in its 

CPA. Without that demonstration, the NRC could not grant the CPA.61 

D. Concise Statement of Facts or Expert Opinion Supporting the Contention 

The facts supporting Waterkeeper’s Contention are stated in the Contention itself, which 

includes references to the LM-CPA, the Supplement, the Declaration of Dr. Mark N. Cooper, 

and the Declaration of Maximillian Chang, and the documents cited in those opinions. 

II. Waterkeeper Satisfies the “Good Cause” Standard for This Filing 

Waterkeeper respectfully submits that it satisfies the “good cause” standard in 10 C.F.R. 

§ 2.309(c) for its new contention. Good cause exists when “(i) The information upon which the 

filing is based was not previously available; (ii) The information upon which the filing is based is 

materially different from information previously available; and (iii) The filing has been submitted 

in a timely fashion based on the availability of the subsequent information.”62 

First, the filing is timely because the Supplement was available March 3, 2026, and the 

deadline to file a new or amended contention is thus April 2, 2026.63 And here, 10 C.F.R. 

§ 2.309(c)(i) and (ii) are also satisfied. As the Board recently found—“LME, for all practical 

purposes, struck the prior justifications it provided in seeking an exemption under section 

 
60 Subsection (a)(2)(ii) provides, “Application of the regulation in the particular circumstances would not serve the 
underlying purpose of the rule or is not necessary to achieve the underlying purpose of the rule.” Subsection (a)(2)(vi) 
provides, “There is present any other material circumstance not considered when the regulation was adopted for which 
it would be in the public interest to grant an exemption.” Long Mott must also meet the other necessary elements for 
an exemption, which include that the exemption must be “authorized by law,” cannot “present an undue risk to the 
public health and safety,” and must be “consistent with the common defense and security.” 
61 In its admitted Contention 3B, Waterkeeper maintains that LME has not satisfied the 10 C.F.R. § 70.23(a)(5) 
standard were it to apply. 
62 10 C.F.R. § 2.309(c)(1)(i)-(iii). 
63 The Board’s August 28, 2025 Initial Prehearing Order set the deadline for filing new/amended contentions within 
“30 days of the date upon which the information that is the basis of the motion becomes available to the 
petitioner/intervenor.”  Memorandum & Order (Initial Prehearing Order) (Aug. 28, 2025) (ML25240B507), at 5 n.17. 
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50.12(a)(2)(ii), (vi) from the financial qualifications requirements in section 50.33(f) and replaced 

those prior justifications with new reasoning.”64 While now-dismissed Contention 3A also 

addressed the adequacy of LME’s justification for these two special circumstances, LME no longer 

relies on that reasoning. It now relies on a justification that is “materially altered” and thus was 

not previously available.65 As such, good cause exists to support the filing of this new contention. 

III. Part 53 is not Relevant to this Contention

LME has represented to Waterkeeper that it will continue as a Part 50 applicant and is not

seeking to demonstrate compliance with the Part 53 rules,66 therefore it is Waterkeeper’s position 

that new Part 53 is not relevant to LME’s application. Part 53 makes clear that applicants under 

Parts 50 and 52 are outside the scope of this rulemaking.67 LME has applied under Part 50, which 

is a different, optional, application process,68 and it makes no analysis in its Application of Part 53 

as finalized. Waterkeeper can only raise contentions on what has been presented in LME’s 

Application, not speculative arguments that LME might make. If LME later modifies its 

application to rely on Part 53 or raise arguments regarding Part 53, Waterkeeper reserves the right 

64 Order Granting MTD 3A at 3; see also id. at 7 (“[W]hen LME essentially struck and replaced its justification for its 
exemption request, that action was functionally identical to providing a new justification that was previously absent. 
In either instance, the original application’s lack of a justification for the exemption (whether because it was never 
provided or because it was struck) makes what remains a new justification that Waterkeeper may challenge within the 
NRC’s regulations.”). 
65 As LME explained, “That Supplement materially altered—and largely replaced—the original text of the CPA that 
was the target of San Antonio Bay Estuarine Waterkeeper’s (“Waterkeeper”) challenge in Contention 3A.” LME’s 
Motion to Dismiss Contention 3A as Moot, page 1. 
66 Pursuant to the Board’s March 26th order regarding the applicability of Part 53 and the need to conserve the parties’ 
and the Board’s judicial resources, Waterkeeper approached LME with the position that if LME “intend[ed] to revise 
or supplement its application--or otherwise intend[ed] to rely on the forthcoming rules related to financial 
qualifications,” an extension of the deadline to add/amend contentions was warranted. LME indicated that it does not 
view the Part 53 rulemaking as affecting the CPA content nor did it have plans to seek to abate the proceedings to 
proceed under Rule 53 and would not have joined a motion to extend the deadlines. 
67 Part 53 at Background, pdf p. 7-8. (“The NRC is amending its regulations by adding an alternative risk-informed, 
performance-based, and technology-inclusive regulatory framework as an option for the licensing and regulation of 
future commercial nuclear plants.”) 
68 E.g., it appears that Part 53 builds on but is not identical to previous guidance and methodologies.  
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to address those issues at that time, including in reply briefing and/or moving to add to or amend 

its contentions.69 

IV. Conclusion

For the foregoing reasons, Waterkeeper’s Motion for Leave should be granted.

Date: April 16, 2026 
Respectfully submitted, 

Signed (electronically) by Marisa Perales 
Marisa Perales 
Texas Bar No. 24002750 
marisa@txenvirolaw.com 
Sidra Hanson 
Texas Bar No. 24149049 
sidra@txenvirolaw.com 
Claire Krebs 
Texas Bar No. 24105341 
krebs@txenvirolaw.com    
PERALES, ALLMON & ICE, P.C. 
1206 San Antonio St. 
Austin, Texas 78701 
512-469-6000 (t) | 512-482-9346 (f)

Counsel for San Antonio Bay Estuarine 
Waterkeeper 

69 Waterkeeper appreciates the Board’s concern expressed in its March 26 Order that the that parties conserve 
resources and avoid duplicative filings. 

Sidra Hanson
Cross-Out



CONTAINS PROPRIETARY INFORMATION – SUBJECT TO NRC PROTECTIVE ORDER 

16 

UNITED STATES OF AMERICA 

NUCLEAR REGULATORY COMMISSION 

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 

In the Matter of: 

Long Mott Energy, LLC 

(Long Mott Generating Station) 

§ 

§ 

§ 

§ 

§ 

§ 

Docket No. 50-614-CP 

ASLBP No. 25-991-01-CP-BD01 

April 16, 2026 

COUNSEL’S CERTIFICATION 

Pursuant to the Memorandum and Order (Granting Extension of Time and Amending 

Protective Order), dated April 9, 2026, I hereby certify that I have reviewed the Amended 

Protective Order and that to the best of my knowledge and belief, the foregoing document is in 

compliance with the Amended Protective Order’s terms. Per the terms of Paragraph 10(e), all 

redactions to documents containing SUNSI were approved by the Applicant in writing prior to 

filing in the public docket. Upon Waterkeeper’s request, the Applicant additionally provided its 

view that this filing only redacts that which is justifiably declared to be SUNSI. 

Signed (electronically) by Marisa Perales 

Marisa Perales 

Texas Bar No. 24002750 

marisa@txenvirolaw.com  

PERALES, ALLMON & ICE, P.C. 

1206 San Antonio St. 

Austin, Texas 78701 

512-469-6000 (t) | 512-482-9346 (f)

Counsel for San Antonio Bay Estuarine 

Waterkeeper 

mailto:marisa@txenvirolaw.com


CONTAINS PROPRIETARY INFORMATION – SUBJECT TO NRC PROTECTIVE ORDER 

17 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 

In the Matter of: 

Long Mott Energy, LLC 

(Long Mott Generating Station) 

§ 
§ 
§ 
§ 
§ 
§ 

Docket No. 50-614-CP 

ASLBP No. 25-991-01-CP-BD01 

April 16, 2026 

CERTIFICATE OF SERVICE 

Pursuant to 10 C.F.R. § 2.305, I hereby certify that, on April 16, 2026, copies of 

the foregoing “San Antonio Bay Estuarine Waterkeeper’s Motion for Leave to File a New 

Contention” were served upon the Electronic Information Exchange (the NRC’s E-Filing System), 

in the above-captioned docket. 

Signed (electronically) by Marisa Perales 
Marisa Perales 
Texas Bar No. 24002750 
marisa@txenvirolaw.com  
PERALES, ALLMON & ICE, P.C. 
1206 San Antonio St. 
Austin, Texas 78701 
512-469-6000 (t) | 512-482-9346 (f)

Counsel for San Antonio Bay Estuarine 
Waterkeeper 

Sidra Hanson
Cross-Out


	2026.4.16 Redacted_Waterkeeper Motion for Leave to Add Contention 3C
	2026.4.16 Certification Page
	2026.4.16 Redacted_Waterkeeper Motion for Leave to Add Contention 3C



