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         April 16, 2026 
 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 

 
 

In the Matter of 
 
LONG MOTT ENERGY, LLC 
 
(Long Mott Generating Station) 

 
 
 

Docket No. 50-614-CP 

 
 

NRC STAFF’S ANSWER TO SAN ANTONIO BAY ESTUARINE WATERKEEPER’S  
INITIAL AND CORRECTED MOTIONS FOR LEAVE TO FILE NEW CONTENTION 

 
In accordance with 10 C.F.R. § 2.309(i), the NRC Staff (“Staff”) hereby files its Answer to 

San Antonio Bay Estuarine Waterkeeper’s Motion (“Initial Motion”) and Corrected Motion for 

Leave to File New Contention, dated April 2 and April 8, 2026, respectively, in which 

Waterkeeper requested the admission of new Contention 3C.1 For the reasons set forth below, 

the Staff submits that Waterkeeper’s Initial and Corrected Motions should be denied.2   

 
1 San Antonio Bay Estuarine Waterkeeper’s (“Waterkeeper”) Corrected Motion superseded its previous 
“Motion for Leave to File New Contention” (“Initial Motion”), filed on April 2, 2026. Waterkeeper stated that 
the Corrected Motion was being filed “to include the certification required by Paragraph 10(f) of the 
March 9, 2026[,] Amended Protective Order” (Corrected Motion at 1 n.1). Waterkeeper then attached a 
document entitled “Counsel’s Certification” to its Corrected Motion.  In addition, however, Waterkeeper 
attached to its Corrected Motion four other documents that were not attached to its Initial Motion: 
(1) Enclosure A (“Declaration of Mark N. Cooper in Support of Motion to Add New Financial Qualifications 
Contention 3C”); (2) Enclosure A-1 (Professional Qualifications of Mark N. Cooper); (3) Enclosure B 
(“Declaration of Maximilian Chang in Support of Motion to Add New Financial Qualifications Contention 
3C”); and (4) Enclosure B-1 (Professional Qualifications of Maximilian Chang). Thus, the Corrected 
Motion totaled 92 pages, as compared to the Initial Motion’s 16 pages. In response to an inquiry by Staff 
Counsel, the NRC Secretary’s Office stated, “I can confirm that Ms. Perales’s 4/2/26 filing was 16 pages 
long. Her subsequent ‘corrected’ 4/8/26 filing was 92 pages long and included enclosures not in the initial 
4/2/26 filing.” 
2 As the Staff stated previously, the Staff has determined that it does not wish to participate as a party in 
this proceeding with respect to Contentions 3A and 3B. The Staff has not determined whether it would 
seek to participate as a party in the litigation of Contention 3C if that contention is admitted by the Board.  
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A. Waterkeeper’s April 8, 2026, Corrected Motion Should Be Rejected as Untimely Filed. 
 

Waterkeeper’s Initial and Corrected Motions to admit Contention 3C claim that they are 

founded on Long Mott Energy’s (LME or Applicant) submittal of Supplement # 1 to Part V of its 

Construction Permit (CP) application.3  As this Board has previously ruled, “to be considered 

timely under 10 C.F.R. § 2.309(c)(1)(iii),” motions seeking the admission of new or amended 

contentions, together with the accompanying contention, “should be filed within 30 days of the 

date upon which the information that is the basis for the contention becomes available to the 

petition/intervenor.”4  While Waterkeeper’s Initial Motion was timely filed on April 2, 2026 (30 

days after LME’s submittal), Waterkeeper’s Corrected Motion was filed six days late, without 

any showing of good cause and without seeking leave from the Board to allow its late filing. 

As noted above (at n.1), Waterkeeper’s Corrected Motion enclosed five documents – 

totaling 75 pages – that had not been enclosed with its initial motion to admit Contention 3C. 

There were: (1) a Certification by Counsel that she had complied with Paragraph 10(f) of the 

Board’s Amended Protective Order of March 9, 2026; (2) the Declaration of Waterkeeper’s 

expert, Dr. Mark N. Cooper, along with his professional qualifications (PQs) (Enclosures A and 

A-1); and (3) the Declaration of Waterkeeper’s other expert, Maximilian Chang, along with his 

PQs (Enclosures B and B-1).  Those documents, totaling 75 pages, had not been filed with 

Waterkeeper’s initial motion to admit Contention 3C, filed on April 2, 2026. Waterkeeper did not 

explain why the five Enclosures had not been filed on April 2, 2026 – nor did it acknowledge that 

four of those documents were being submitted for the first time on April 8, 2026. 

 
3 See, e.g., Corrected Motion at 1, citing Supplement #1 to Part V of the Long Mott Generating Station 
Construction Permit Application (ADAMS Accession No. ML26062A257) (Mar. 3, 2026) (“Supplement 1”). 
4 Memorandum and Order (Initial Prehearing Order) (Aug. 28, 2025), at 5 n.17. Under the Board’s Order, 
notwithstanding the deadlines specified in 10 C.F.R. § 2.309(c)(1)(iii), answers to motions to admit new or 
amended contentions are due within 14 days, and any Replies thereto are due 7 days later. Id. 
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On April 14, 2026, Waterkeeper filed a second motion seeking to correct its Initial Motion 

of April 2, 2026.5  Therein, Waterkeeper stated that it had learned from Staff Counsel on April 8, 

2026, that its experts’ Declarations and PQs had not been included in its Initial Motion; further, it 

stated that this error was “inadvertent” and was a “clerical error,” and that it was not aware of 

the omission until Staff Counsel brought the omission to its attention.6 Those statements do not 

establish good cause for Waterkeeper’s omission – nor do they provide any reason to support 

Waterkeeper’s further delay of an additional 6 days in filing its Motion to Correct on April 14, 

2026.  

Notwithstanding Waterkeeper’s failure to demonstrate good cause for its late filing of the 

Corrected Motion (including the experts’ Declarations and PQs), Waterkeeper’s Corrected 

Motion does not appear to have made any changes to the text of the Initial Motion, other than 

the insertion of footnote 1 (referring to Waterkeeper’s newly added Certification of Counsel).  

Accordingly, Waterkeeper’s omission of its experts’ Declarations and PQs from its Initial Motion 

appears to have been inadvertent.  While Waterkeeper correctly states that the Staff did not 

oppose Waterkeeper’s filing of its Motion to Correct,7 the Applicant did oppose that request,8 

and the Board has not yet ruled thereon. Therefore, in the absence of a Board ruling on the 

April 14 Motion to Correct, Waterkeeper’s April 8, 2026, Corrected Motion seeking to admit 

Contention 3C must be deemed to be untimely and should be denied.  

 

 
5 San Antonio Bay Estuarine Waterkeeper’s Motion to Permit Correction of Filing (Apr. 14, 2026) (“Motion 
to Correct”).   
6 Id. at 1-2. 
7 Id. at 2. 
8 Id. at 2-3. 
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B. Waterkeeper’s Initial and Corrected Motions to Admit  
Contention 3C Should Be Rejected, in Part, as Untimely. 

 
Waterkeeper had first challenged LME’s request for an exemption from the financial 

qualifications requirements of 10 C.F.R. § 50.33(f) and Appendix C to Part 50, in Contention 3 

incorporated in its August 2025 petition to intervene.9  That contention, in part, challenged two 

of the principal funding mechanisms that LME relied upon as “special circumstances” in support 

of its exemption request.10 The Board admitted that challenge to LME’s exemption request as 

Contention 3A, which it reformulated as follows:  

LME’s CP application relies upon but does not meet the 10 C.F.R. 
§ 50.12(a)(2)(ii), (vi) requirements for an exemption to the financial 
qualifications requirements in 10 C.F.R. § 50.33(f).11  
 

Subsequently, the Board granted LME’s request to dismiss Contention 3A as moot, after 

LME filed Supplement # 1 to Part V of its CP application (the same Supplement that prompted 

the filing of new Contention 3C).12  As the Board observed, LME’s Supplement deleted the 

statement of “special circumstances” that supported its exemption request, and Contention 3A 

was therefore rendered moot.13 As the Board further observed, however, Waterkeeper could file 

a new or amended contention based on the Supplement, subject to meeting the Commission’s 

requirements governing contention admissibility and good cause for late filing: 

  

 
9 San Antonio Bay Estuarine Waterkeeper’s Petition to Intervene and Request for Hearing (Aug. 11, 
2025), at 26-44. 
10 Long Mott Energy, LLC (Long Mott Generating Station), LBP-26-01, 103 NRC __, __ (Memorandum 
and Order (Ruling on Intervention Petition) (Jan. 22, 2026), slip op. at 29-33 (sections 1(a) and 1(b)). 
11 Id., 103 NRC at __, slip op. at 38. 
12 Long Mott Energy, LLC (Long Mott Generating Station), Memorandum and Order (Granting Applicant’s 
Motion to Dismiss Contention 3A as Moot) (March 20, 2026), at 31-38. 
13 Id. at 3.  
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. . . Waterkeeper may file, for Board disposition, new or amended 
contentions based on supplements to the LME application in 
accordance with agency rules and precedent. If Waterkeeper can 
demonstrate good cause as well as frame an admissible 
contention regarding LME’s March 3, 2026 Supplement, this 
proceeding will continue based on Waterkeeper’s newly framed 
contention. If Waterkeeper does not frame an admissible 
contention based on the Supplement, the Board will proceed with 
adjudicating Contention 3B alone.14 
 

Contention 3C, set out in Waterkeeper’s Initial and Corrected Motions, purports to 

challenge the March 3, 2026, submittal of LME Supplement 1 to Part V of its CP application.15 

That Supplement, however, does not provide a basis for much of Waterkeeper’s proposed new 

contention.  Rather, as discussed below, Contention 3C largely challenges information that was 

available previously, and those portions of the contention are therefore untimely. 

In brief, LME Supplement 1 revised Section 2.2.1.5.2 of Part V of LME’s CP 

application:16  Specifically, it deleted four paragraphs from LME’s previous explanation of the 

“special circumstances” that supported its request for an exemption from 10 C.F.R. § 50.33(f) 

and Part 50, Appendix C, and (2) added a 3-page revised statement of special circumstances 

and a “material circumstance” that LME asserted had not been considered when the Part 50 

rules were adopted, for which LME asserted that an exemption “would be in the public 

interest.”17  Significantly, however, the Supplement did not revise or add to any of the 

quantitative financial information contained in (proprietary) Part I of LME’s CP application.18 

 
14 Id. at 5-6 (footnotes omitted; emphasis added).  
15 See n. 3, supra. 
16 See Letter from Charles R. O’Connor (LME) to Document Control Desk (NRC), Subject: Supplement #1 
to Part V of the Long Mott Generating Station [CP] Application (March 3, 2026) (ML26062A258). In turn, 
Part V of the Long Mott CP application is publicly available in ADAMS at Accession No. ML25090A065.   
17 LME Supplement 1, at [unnumbered] 1-3. 
18 The Staff notes that Supplement #1 stated that “an intercompany agreement is in place ensuring that 
LME’s parent, TDCC, will provide financial support to LME for construction of LMGS Because the ADRP 
operates on a reimbursement model, this provides a mechanism for LME to incur project costs prior to 
receiving federal reimbursement.” Supplement 1 at [unnumbered] 1 (emphasis added). The cited 
“intercompany agreement” appears to constitute new information that was not available previously; LME 
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Further, the Supplement did not modify LME’s approach to establishing special circumstances 

to satisfy the requirements for an exemption from Part 50 financial qualifications regulations. 

Accordingly, the Staff submits that much of Contention 3C could have been submitted 

previously, based on information contained in LME’s March 2025 CP application. 

In Contention 3C, Waterkeeper mounted a broad challenge to the adequacy of LME’s 

request for an exemption from the Part 50 financial qualifications regulations – based, in part, on 

its experts’ opinions concerning the adequacy of two sources of corporate and governmental 

funding upon which LME relies. Information regarding those matters, however, was not 

contained in LME’s Supplement 1; rather, those matters were addressed in a proprietary portion 

of LME’s March 31, 2025 CP application (Part I), to which publicly available “Part V” of the CP 

application had referred at that time.19  While that information has been available for the past 

year, Waterkeeper does not appear to have requested access to the proprietary information  

  
 

submitted that agreement to the NRC on March 3, 2026, in a proprietary filing separate from its filing of 
publicly available Supplement #1 to Part V of the CP application. See “Supplement #1 to Part I of the 
Long Mott Generating Station [CP] Application” (2026-PLM-NRC-006)) (March 3, 2026) (ML26062A843). 
The Staff understands that LME provided the intercompany agreement to Waterkeeper on or about 
March 13, 2026. See [LME’s] Motion to Dismiss Contention 3B as Moot (March 13, 2026), at 3 n.12.  
Waterkeeper appears to have discussed that agreement in its motions to admit Contention 3C (at 5-6, 8) 
and in the Declarations of Mark N. Cooper (at.2-3 & 5-6) and Maximilian Chang (at 3). This proprietary 
document will be identified in the next update of the NRC Staff’s Hearing File proprietary document log.  
19 In publicly available Part V, LME stated, in pertinent part, as follows: 
 

To support the requested exemption, LME has provided a construction 
cost estimate and financial capacity plan (FCP) consistent with guidance 
in the NRC regulatory basis document supporting a rulemaking to amend 
the 10 CFR 50 financial qualification requirements to conform to the 
10 CFR 70 financial qualification standards. The FCP and cost estimate 
contained in CPA Part I demonstrate LME's financial capacity to obtain 
the necessary funding for LMGS construction, and as such are intended 
to support a determination that the 10 CFR 70.23(a)(5) "appears to be 
financially qualified" requirement is met under the requested exemption. 

 
CP Application, Part V, at p. Part V-X (ML25090A065) (citations and footnote omitted; emphasis added) 
See also, CP Application, Part I (proprietary) at p. Part I-III to Part I-IX (ML25090A060) (providing 
financial information for LME’s sources of funding). Counsel for Waterkeeper requested access to that 
document from Staff Counsel very recently, on April 14, 2026.  See n. 20, infra. 
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cited in Part V of the March 2025 CP application until just two days ago.20  This information was 

not set out in Supplement #1 to Part V of the CP application (upon which Contention 3C 

purportedly rests).  Accordingly, to the extent that Waterkeeper seeks to raise the financial 

qualifications of the two sources of funding discussed in Part I of the CP application,21 the Initial 

and Corrected Motions should be rejected as untimely, without a showing of good cause as 

required by 10 C.F.R. §§ 2.309(c) and (f)(2).22 

C. 10 C.F.R. Part 53 Does Not Apply to This Proceeding. 
 

In its Memorandum and Order of March 26, 2026, the Board directed the parties, in all 

future filings regarding a contention addressing financial qualifications, to present their views “as 

to the effect of the new Part 53 on the issue that is being briefed,” to address “all issues 

concerning financial qualification under both sets of rules,” and to state “which set of rules the 

party believes controls the Board’s resolution of the issue.” 23 Although the Staff is not currently 

a party with respect to admitted Contentions 3A (which has been dismissed), and 3B (which 

remains pending), the Staff herein provides its views on the applicability of 10 C.F.R. Part 53 to 

 
20 On April 14, 2026, Counsel for Waterkeeper messaged Staff Counsel, requesting access to a 
document on the Staff’s Hearing File Proprietary Document list of March 27, 2026, identified as Item 
No. 00089, “Long Mott Energy LLC [CP] Application Part I General and Financial Information” 
(ML25090A060). Staff Counsel reviewed the document, determined that it was proprietary and relevant, 
and on April 15, 2026, requested that Counsel for LME provide the document to Waterkeeper’s Counsel. 
The staff understands that LME then made the document available to Waterkeeper.  
21 The Staff does not oppose the admission of other portions of Waterkeeper’s challenges to LME’s 
exemption request, insofar as those matters were first discussed in Supplement #1 to Part V of LME’s CP 
application.   
22 In accordance with 10 C.F.R. § 2.309(c), motions for leave to file new or amended contentions after the 
deadline for filing a petition to intervene “will not be entertained absent a determination by the presiding 
officer that a participant has demonstrated good cause by showing that (i) The information upon which the 
filing is based was not previously available; (ii) The information upon which the filing is based is materially 
different from information previously available; and (iii) The filing has been submitted in a timely fashion 
based on the availability of the subsequent information. Further, 10 C.F.R. § 2.309(f)(2) requires that 
“contentions must be based on documents or other information available at the time the petition is to be 
filed, such as the application, supporting safety analysis report, environmental report or other supporting 
document filed by an applicant or licensee, or otherwise available to a petitioner …. “ 
23 Memorandum and Order (Regarding Proposed 10 C.F.R. Part 53” (March 26, 2026), at 3. 
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the admissibility and litigation of proposed Contention 3C. In sum, as set forth below, the Staff 

submits that 10 C.F.R. Part 53 does not apply here and that the standards in 10 C.F.R. Part 50, 

including 10 C.F.R. §§ 50.12, 50.33(f) and Appendix C to Part 50, govern the Board’s resolution 

of Waterkeeper’s Contention 3C. 

As the Board observed in its Order of March 26, 2026, the Commission recently adopted 

10 C.F.R. Part 53 as a final rule.24  Therein, the Commission revised the financial qualifications 

requirements for CP and operating license (OL) applicants under 10 C.F.R. Part 53, to resemble 

the requirements for license applicants under 10 C.F.R. Part 70.  The Commission stated: 

 
. . . Section 53.1306 addresses the general information 
requirements for the content of applications for CPs and is similar 
to § 50.33(f) and (h). However, the requirements for 
demonstrating financial qualification are different for part 53 
applicants than the existing requirements for applicants under part 
50 or 52. The part 53 requirements do not include the existing 
requirements under part 50 or 52 for an applicant to provide 
information to demonstrate that it ‘‘possesses or has reasonable 
assurance of obtaining’’ the funds necessary for construction and 
operation along with associated financing details. Instead, part 53 
replaces that requirement with a requirement to provide 
information that demonstrates that the applicant ‘‘appears to be 
financially qualified’’ similar to the standard used in 
§ 70.23(a)(5).25 

 

In accordance with the final rule, applicants for construction permits under 10 C.F.R. 

Part 53 are required to meet the “appears to be financially qualified” standard, rather than the 

“reasonable assurance” standard that applies to CP applications under 10 C.F.R. Part 50. The 

new rule does not abrogate the Part 50 standard, however, and the requirements of 10 C.F.R. 

 
24 Final rule, “Risk-Informed, Technology-Inclusive Regulatory Framework for Advanced Reactors,” 
60 Fed. Reg. 15,696 (March 30, 2026) (10 C.F.R. Parts 1, 2, 10, 11, 19, 20, 21, 25, 26, 30, 40, 50, 51, 53, 
70, 72, 73, 74, 75, 95, 140, 150, 170, and 171). 
25 60 Fed. Reg. at 15,725 (emphasis added); cf. id. at 15,725-15,726 (establishing similar financial 
qualifications requirements for OL applicants). 
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§ 50.33(f) and 10 C.F.R. Appendix C to Part 50 therefore remain applicable to CP applications 

filed under 10 C.F.R. Part 50.  

In the instant proceeding, 10 C.F.R. Part 53 does not apply, because LME applied for a 

construction permit under 10 C.F.R. Part 50.  Accordingly, while future applicants may apply for 

a CP under 10 C.F.R. Part 53 (and, in doing so, cite the new standard in support of their 

application(s)), an applicant for a CP under 10 C.F.R. Part 50 (like LME) must meet the 

requirements of 10 C.F.R. § 50.33(f) and Appendix C to Part 50, unless it obtains an exemption 

from those requirements under 10 C.F.R. § 50.12.  In sum, the standards in 10 C.F.R. Part 50, 

including 10 C.F.R. §§ 50.12, 50.33(f) and Appendix C to Part 50, “control the Board’s 

resolution” of Contention 3C.26 

CONCLUSION 

The NRC Staff respectfully submits that Waterkeeper’s Initial and Corrected Motions, 

seeking to admit Contention 3C, should be rejected to the extent and for the reasons set forth 

above. 

/Signed (electronically) by/ 
 
Sherwin E. Turk  
Counsel for NRC Staff  
U.S. Nuclear Regulatory Commission 
Mail Stop: O15 B04 
Washington, DC 20555-0001 
(301) 287-9194 
Sherwin.Turk@nrc.gov  

 
 
Dated at Rockville, Maryland 
this 16th day of April 2026   
 
 

 
26 Order of March 26, 2026, at 3. 
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