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SAN ANTONIO BAY ESTUARINE WATERKEEPER’S MOTION FOR LEAVE TO
FILE A LIMITED REPLY

Pursuant to 10 C.F.R. § 2.323(a), San Antonio Bay Estuarine Waterkeeper (“Waterkeeper”
or “Intervenor”) files this motion for leave to file a reply to a limited portion of Long Mott Energy,
LLC (“LME” or “Applicant”)’s Answer Partially Opposing Waterkeeper’s Motion to Permit
Correction of Filing.! Presiding officers may grant leave to file a reply where compelling
circumstances exist, such as where “the moving party demonstrates that it could not have
reasonably anticipated the arguments to which it seeks leave to reply.”? Compelling circumstances
are present here. When it filed its Motion on April 14, Waterkeeper was on notice that LME did
not “oppose its Motion to the extent it ask[e]d the Board to accept the late-filed Certification” and
did “oppose the Motion to the extent it ask[ed] the Board to (1) accept the late-filed Enclosures

993

and (2) extend adjudicatory deadlines.”” However, Waterkeeper did not anticipate LME’s

arguments regarding the timing of its Motion to Permit Correction of Filing based on its

'[LME]’s Answer Partially Opposing Waterkeeper’s Motion to Permit Correction of Filing (Apr. 14, 2026)
(hereinafter “LME’s Answer”).

210 C.F.R. § 2.323(c).

3 [Waterkeeper’s] Motion to Permit Correction of Filing (Apr. 14, 2026) (ML26104A224), at 2-3
(hereinafter, “Waterkeeper’s Motion™).



communications with LME and the NRC Staff (“Staff”) in the days before April 14;* nor did it
anticipate that LME would maintain that good cause is required to allow for the correction of a
timely filing.’

L Factual Background

As provided in its Motion to Permit Correction of Filing, Waterkeeper timely filed its
Motion for Leave to Add New Financial Qualifications Contention 3C on April 2, 2026, but
inadvertently omitted the Enclosures referenced throughout the document.® On April 7, 2026,
counsel for Waterkeeper called counsel for LME and notified him that she realized she had not
included the required counsel certification’ in Waterkeeper’s April 2, 2026 Motion, and would be
submitting a corrected filing to add it. No comment was made regarding the missing Enclosures
to Waterkeeper’s April 2, 2026 Motion. At the time of the call, Waterkeeper’s counsel was still
unaware that the Enclosures had been inadvertently omitted in the original filing. The same was
true on April 8, when Waterkeeper submitted a Corrected Motion to Add New Financial
Qualifications Contention 3C with the required counsel certification on the NRC EIE.

Later in the day on April 8, counsel for Waterkeeper, LME, and the Staff discussed the
latest iteration of the amended protective order on a Teams call. In this meeting, counsel for Staff
notified Waterkeeper’s counsel that Waterkeeper’s Corrected Motion appeared to be lengthier than
its original April 2, 2026 filing by more than the one page added to include the counsel’s

certification; the declarations that were referenced in the original Motion (but inadvertently

4 See, e.g., LME’s Answer at 2 (“The Motion was filed twelve days after the original filing deadline and
six days after Waterkeeper unilaterally (and improperly) filed its ‘corrected’ version without seeking or
obtaining prior leave of the Board.”).

S 1d. at 3.

® Waterkeeper’s Motion at 1.

7 See Memorandum and Order (Granting Extension of Time and Amending Protective Order) (Apr. 9, 2026)
(ML26099A225).



omitted) had been included as Enclosures to Waterkeeper’s corrected Motion. Upon learning of
this error, Waterkeeper’s counsel offered to join in a Motion to extend the deadline to respond to
the Motion by six days to account for the delayed submission of the Enclosures. Counsel for Staff
agreed; LME’s counsel did not express LME’s position at the time of the meeting.

Counsel for the Staff followed up on April 9, confirming that Waterkeeper’s April 2 filing
inadvertently omitted the Enclosures. Waterkeeper’s counsel affirmed her willingness to join a
motion to extend the deadline to answer its April 2 Motion. Counsel for LME responded on April
10, stating that LME did not intend to seek an extension of the response deadline because the Board
had not granted leave to file the Enclosures. Accordingly, on Monday, April 13, counsel for
Waterkeeper circulated a draft motion to admit its corrected filing and extend LME’s and the
Staff’s deadline to respond, as previously committed to the Staff—and sought the parties’
respective positions. LME responded on April 14. Its position was not that Waterkeeper needed to
demonstrate good cause; nor was it that Waterkeeper had waited too long to request leave from
the Board. Rather, LME opposed the request to accept the late-filed Enclosures. Upon receipt of
LME’s response on April 14, Waterkeeper promptly filed its Motion to Permit Correction of
Filing.

In its Answer, LME now claims that (1) Waterkeeper waited too long to file its Motion to
Permit Correction of its Filing; (2) Waterkeeper needed to show good cause to permit the
correction of a timely filing; and (3) the request to extend the deadline to respond to Waterkeeper’s
Motion is an improper attempt “to impose the consequences of Waterkeeper’s [error] . . . on

everyone else.”’

° LME’s Answer at 5.



II. Discussion

A fair reading of Waterkeeper’s Motion demonstrates its intent to include the Enclosures
when it timely filed its Motion on April 2 because Waterkeeper cited and quoted from the
Enclosures in its Motion.'® Counsel for Waterkeeper was not aware of its error until notified by
the Staff—after which, it acted promptly to offer a remedy for its inadvertent omission. When it
filed its Motion to Permit Correction of Filing on April 14, Waterkeeper was on notice of Long
Mott’s position that it “oppose[ed] the Motion to the extent it ask[ed] the Board to (1) accept the
late-filed Enclosures and (2) extend adjudicatory deadlines.”!! However, Waterkeeper did not
anticipate LME’s arguments regarding the timing of its Motion to Permit Correction of Filing.
LME’s counsel was present when Waterkeeper’s counsel first learned that the April 2 filing
omitted the referenced Enclosures, and every day after that, Waterkeeper’s counsel engaged, in
good faith, with LME’s counsel and Staff’s counsel to craft an appropriate remedy for the
inadvertent filing. The Motion to accept the corrected filing was submitted on April 14—to allow
for those good faith discussions to occur and to await LME’s response to Waterkeeper’s Motion.

Nor did Waterkeeper anticipate that LME would characterize Waterkeeper’s request to

extend the response deadline for LME and Staff as a nefarious attempt “to impose the

10 Waterkeeper’s Motion to Permit Correction of Filing is consistent with ASLB decisions that address the
“inadvertent[] omi[ssion]” of part of a filing that has otherwise been timely filed. For example, in the
Tennessee Valley Authority (Watts Bar Nuclear Plant, Unit 2) matter, an ASLB granted an intervenor’s
motion to permit correction of a filing where its Motion for Leave to File a New Contention was
inadvertently omitted from a filing that also contained a Motion to Reopen the Record and attachments.
Upon learning of her inadvertent clerical error, counsel for the intervenor “immediately re-filed the entire
package of pleadings.” The Board subsequently granted the intervenor’s Motion to Permit Correction of
Filing and extended the deadline to respond. As should the Board, here. See Southern Alliance for Clean
Energy’s Unopposed Motion to Permit Correction of Filing, Docket No. 50-391-OL (Feb. 6, 2015)
(ML15037A549), at 1-2; In the Matter of Tennessee Valley Authority (Watts Bar Unit 2), Docket No. 50-
391-OL, ASLBP No. 09-893-01-OL-BD01, Memorandum and Order (Granting Unopposed Motion to
Permit Correction of Filing) (Feb. 26, 2015) (ML15057A238), at 1.

' TWaterkeeper’s] Motion to Permit Correction of Filing (Apr. 14, 2026) (ML26104A224), at 2-3.



consequences of Waterkeeper’s [error] . . . on everyone else.”!? Waterkeeper offered an extension
of the response deadline, in good faith, immediately upon learning that its filing omitted the
Enclosures, and Staff accepted.

Further, LME was well aware of the circumstances surrounding Waterkeeper’s inadvertent
omission of the Enclosures from its April 2 filing. LME’s counsel was present when Waterkeeper
learned of this omission. In follow-up communications regarding Waterkeeper’s Motion to accept
its corrected filing, LME did not indicate that its position was that good cause must be shown to
permit the correction of a timely filing. Yet, in its Answer, LME complains of Waterkeeper’s
“cursory explanations,” and insists that good cause is the standard that should apply here, and
Waterkeeper’s Motion failed to mention good cause at all.!?

Thus, Waterkeeper seeks leave to file a limited reply to LME’s Answer to establish these
facts in response to LME’s timeliness and good cause arguments. '

NRC Staff is opposed to this request. Waterkeeper’s counsel made a good faith effort to
consult with LME’s counsel regarding this Motion. LME’s counsel requested additional
explanation regarding the Motion, which Waterkeeper’s counsel provided. LME’s counsel has not
responded since then. Waterkeeper’s efforts to resolve this issue have been unsuccessful, and

LME’s support or opposition to this request is unknown.

12 LME’s Answer at 5.

3 LME’s Answer at 3.

14 See Fed. R. Civ. P. 6(b)(1)(B) (providing for extending time “on motion made after the time has expired
if the party failed to act because of excusable neglect); Lee v. ITT Standard, 268 F. Supp. 2d 315, 329-30
(W.D.N.Y. 2002) (explaining that excusable neglect is a “somewhat ‘elastic concept’ and is not limited
strictly to omissions caused by circumstances beyond the control of movant.” Rather, it may encompass
delays ‘caused by inadvertence, mistake or carelessness,’ at least when the delay was not long, there is no
bad faith, there is no prejudice to the opposing party, and movant’s excuse has some merit’”’) (citation
omitted). In Lee, the court declined to strike relevant pages of deposition testimony plaintiffs inadvertently
omitted from their original responding papers filed in opposition to summary judgment. /d. at 330.



III.  Conclusion

Compelling circumstances exist to permit Waterkeeper to file a reply to the additional
arguments presented in LME’s Motion. Waterkeeper respectfully requests that the Board grant this
motion for leave to do so.

Date: April 16, 2026
Respectfully submitted,
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