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MEMORANDUM AND ORDER 
(Denying Petitioner’s December 31, 2025 Motion  

to Add a New Contention 6 and Amend Contention 4) 
 

After applicant Long Mott Energy, LLC (LME) filed several supplements to its 10 C.F.R. 

Part 50 construction permit (CP) Application, intervenor San Antonio Bay Estuarine Waterkeeper 

(Waterkeeper) filed three motions for leave to amend or add new contentions based on the 

supplemental information.1 This order solely addresses Waterkeeper’s December 31, 2025 

motion in which Waterkeeper seeks both to add a new Contention 6 and to amend existing 

Contention 4 to present its claims about flooding risk to LME’s proposed Long Mott Generating 

Station (LMGS) nuclear power plant.2 

 
1 See LBP-26-1, 103 NRC __, __–__ (slip op. at 5–8) (Jan. 22, 2026), appeal pending. 
2 See [Waterkeeper’s] Motion to Add a New Contention and Amend Contention 4 Based on 
[LME’s] Supplements to the [Preliminary Safety Analysis Report (PSAR)] (Dec. 31, 2025) 
[hereinafter December 31 New and Amended Contention Motion]. 
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As we explain more fully below, we conclude that Waterkeeper’s motion to admit a new 

Contention 6 and to amend its existing Contention 4 must be denied because (1) Contention 6 

lacks materiality and fails to frame a genuine dispute on a material issue of law or fact as 

required by 10 C.F.R. § 2.309(f)(1)(iv), (vi); and (2) Contention 4 lacks good cause under 

section 2.309(c)(1)(i) in that it is not based on new information that was previously unavailable 

and also is inadmissible under section 2.309(f)(1)(v) as lacking the requisite specificity.  

I. BACKGROUND 

When LME filed its CP Application in March 2025, it noted in over three-dozen instances 

that the Application did not include a “site-specific analysis” for the LMGS proposed location. 

Instead, LME stated the Application would be supplemented to include such information “by the 

end of 2025.”3 In the interim, for a number of these items, LME relied on an analysis that had 

been previously compiled as part of the 2007 10 C.F.R. Part 52 early site permit application that 

another applicant submitted for the nearby Victoria County Station (VCS) nuclear power plant. 

In this regard, LME generally conceded that at least some of the VCS application studies “are 

not directly applicable to the LMGS site.”4 For instance, regarding dam failures, LME 

acknowledged that the VCS application did not meet current post-Fukushima flooding hazards 

guidelines because that guidance was published after the VCS application had been submitted.5 

Thus, the CP Application repeatedly stated that it would be supplemented in the future. 

In accordance with these statements, in November and December 2025 LME filed 

several supplements to its PSAR. Relevant here are the second supplement (addressing flood 

 
3 See Letter from Edward Stones, LME President, to NRC Document Control Desk, attach. 4, 
at 1–4 (Mar. 31, 2025) (Planned Submittals of Supporting Site-Specific Information for LMGS 
[PSAR] Chapter 2) (Agencywide Documents Access and Management System (ADAMS) 
Accession No. ML25090A058). 
4 Id., encl. 2a, at 2.4-76 (LME, LMGS, [CP] Application, Part II, [PSAR] (rev.0 2025) (public 
version)) (ADAMS Accession No. ML25090A061) [hereinafter PSAR]. 
5 Id. at 2.4-158. 
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risks), the third supplement (addressing site characteristics), and the fifth supplement 

(addressing the plant’s design basis hazard level for floods).6  

The site-specific analysis contained in LME’s supplements included substantive changes 

to LME’s original flood risk analysis. Regarding floods caused by a dam failure, LME’s 

estimation of the maximum water level changed from 32.50 feet (ft.) to 38.42 ft.7 The maximum 

flood level from a probable maximum precipitation (PMP) event changed from 38.94 ft. to 

40.80 ft.8 Additionally, there is an embankment that stands between the Guadalupe River and 

the proposed plant site. While previously LME had reported the embankment’s elevation at 

33.91 ft., LME now stated that at the location where it calculated certain flood heights the 

 
6 See Letter from Charles R. O’Connor, LME Senior Director, to NRC Document Control Desk 
at 1–2 (Nov. 20, 2025) (ADAMS Accession No. ML25324A307) [hereinafter Second 
Supplement]; id., encl.1 (LME, PSAR Subsection 2.4.2, “Floods” (Nov. 2025)) (ADAMS 
Accession No. ML25324A308); id., encl. 2 (LME, PSAR Subsection 2.4.3, “Probable Maximum 
Flood on Streams and Rivers” (Nov. 2025)) (ADAMS Accession No. ML25324A309) [hereinafter 
Second Supplement, Subsection 2.4.3]; id., encl. 3 (LME, PSAR Subsection 2.4.4, “Potential 
Dam Failures” (Nov. 2025)) (ADAMS Accession No. ML25324A310) [hereinafter Second 
Supplement, Subsection 2.4.4]; id., encl. 4 (LME, PSAR Subsection 2.4.5, “Probable Maximum 
Surge and Seiche Flooding” (Nov. 2025)) (ADAMS Accession No. ML25324A311) [hereinafter 
Second Supplement, Subsection 2.4.5]; id., encl. 5 (LME, PSAR Subsection 2.4.10, “Flood 
Protection Requirements” (Nov. 2025)) (ADAMS Accession No. ML25324A312) [hereinafter 
Second Supplement, Subsection 2.4.10]; Letter from Charles R. O’Connor, LME Senior Director, 
to NRC Document Control Desk at 1 (Dec. 4, 2025) (ADAMS Accession No. ML25338A311); id., 
encl. 1 (PSAR Table 2.0-1, [LMGS] Site Characteristics (rev. 0A) (redlined markup)) (ADAMS 
Accession No. ML25338A312); Letter from Charles R. O’Connor, LME Senior Director, to NRC 
Document Control Desk at 2 (Dec. 17, 2025) (ADAMS Accession No. ML25351A148); id., encl. 
1 (PSAR Table 6.1-1, Table of Design Basis Hazard Levels (rev. 0) (redlined markup)) (ADAMS 
Accession No. ML25351A149) [hereinafter Fifth Supplement]. 
7 Second Supplement, Subsection 2.4.4, at 2.4.4-18. This opinion will omit detail when it does 
not affect the analysis. For example, the CP Application and its supplements describe elevation 
using North American Vertical Datum of 1988 (NAVD 88) and express elevation using both the 
imperial and metric systems of measurement to the hundredth decimal place. We will refer to 
this simply as “elevation” as measured in feet.     
 We note as well that in assessing flood heights, LME’s analysis often includes 
adjustments for wind, waves, and other factors. Because Waterkeeper does not challenge that 
part of LME’s analysis, unless context demands otherwise, the Board will simply refer to the 
highest flood height calculated by LME without detailing the manner by which LME calculated 
that figure.  
8 Second Supplement, Subsection 2.4.10, at 2.4.10-1. 
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embankment’s elevation was 41.72 ft.9 LME estimated that the embankment would prevent 

flooding from dam failures or heavy precipitation from reaching its plant.10  

In addition to floods caused by dam failures and precipitation, LME’s CP Application also 

addressed floods caused by hurricane-driven storm surges. Both the original and supplemented 

Application estimated a storm surge as having the greatest potential for flooding at the LME site. 

In the CP Application as originally filed, the probable maximum storm surge was calculated to 

be 41.47 ft.11 After LME conducted its site-specific analysis that value was changed to 46.49 ft.12 

Such a storm surge would be 15 ft. higher than the plant’s 31.5 ft. grade.13 Accordingly, LME 

altered the design basis hazard level for floods,14 raising it from “10.47 ft. above plant grade” to 

14.99 ft. above plant grade.15 

 
9 When discussing a probable maximum flood, the Second Supplement refers to a 41.72 ft. high 
barge canal embankment. Second Supplement, Subsection 2.4.3, at 2.4.3-18. When discussing 
dam failure, by contrast, the supplement refers to a 41.72 ft. embankment to the Guadalupe 
River. Second Supplement, Subsection 2.4.4, at 2.4.4-18. Based on context, the Board 
understands the barge canal embankment as the intended description. See Tr. at 309–10. 
10 Second Supplement, Subsection 2.4.3, at 2.4.3-18; Second Supplement, Subsection 2.4.4, 
at 2.4.4-13. 
11 PSAR at 2.4-202. 
12 Second Supplement, Subsection 2.4.5, at 2.4.5-13. 
13 Id. at 2.4.5-2. 
14 A design-basis flood is defined as “[t]he most severe flood conditions that can reasonably be 
anticipated to occur at a [particular] site.” NRC, Draft Regulatory Guide DG-1290, Design-Basis 
Floods for Nuclear Power Plants, app. L, at L-4 (rev. 1, July 2024) (Acronyms, Abbreviations, 
and Definitions) (proposed revision 3 to Regulatory Guide 1.59) (ADAMS Accession 
No. ML23320A025) [hereinafter DG-1290]; see Office of Standards Development, NRC, 
Regulatory Guide 1.59, Design Basis Floods for Nuclear Power Plants at 1.59-5 (rev. 2, Aug. 
1977) (“Nuclear power plants should be designed to prevent the loss of, capability for cold 
shutdown and maintenance thereof resulting from the most severe flood conditions that can 
reasonably be predicted to occur at a site as a result of severe hydro-metrological conditions, 
seismic activity, or both.”) (ADAMS Accession No. ML003740388). The design-basis hazard 
level for floods is the flood level below which the plant is designed so that water ingress from the 
flood does not adversely impact the capability of safety-related systems, structures, and 
components. See DG-1290, at 14; Second Supplement, Subsection 2.4.10, at 2.4.10-2. 
15 Compare PSAR, at 6.1-5, tbl.6.1-1 (Table of Design Basis Hazard Levels) (indicating 10.47 ft. 
above plant grade for design-basis flood level), with Fifth Supplement, at 6.1-5, tbl.6.1-1 (Table 
of Design Basis Hazard Levels) (indicating design basis hazard level set to probable maximum 
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Waterkeeper’s hearing petition, and our January 2026 initial decision on that petition, 

dealt exclusively with the CP Application as originally filed.16 As LME has now revised its 

application, Waterkeeper’s challenge to the application, and our resolution of the new 

challenges, must also change to reflect the new information. Accordingly, to the extent 

conclusions in our decision on Waterkeeper’s hearing petition rested on the factual assertions in 

the CP Application as originally filed, in light of the CP Application supplements we must revisit 

those conclusions today. 

II.  ANALYSIS 

To grant Waterkeeper’s motion to add a new Contention 6 and to amend Contention 4, 

section 2.309(c) requires the Board to find both that (1) Waterkeeper has good cause; and (2) 

granting Waterkeeper’s motion would result in an admissible contention.17  

Under 10 C.F.R. § 2.309(c), Waterkeeper can establish good cause if it timely files a 

motion demonstrating that its new or amended contention is based on information to which it did 

not previously have access and which is materially different from the information to which it did 

have access.18  

In contrast, the admissibility of contentions is evaluated against a six-part test that 

requires the proponent to provide (1) a specific statement of the issue of law or fact it seeks to 

raise and (2) a brief explanation of the basis for each contention.19 The proponent of a 

 
storm surge of 46.49 ft.); Second Supplement, Subsection 2.4.5, at 2.4.5-2 (indicating finished 
floor grade of all safety-related structures is at 31.5 ft. elevation). 
16 See LBP-26-1, 103 NRC at __–__ (slip op. at 52–53). 
17 See 10 C.F.R. § 2.309(c)(1) (providing standards for good cause); id. § 2.309(c)(4) (indicating 
amended contentions filed by existing petitioner must meet contention admissibility standards 
under 10 C.F.R. § 2.309(f)). 
18 Waterkeeper’s motion regarding LME’s PSAR Supplements 2, 3, and 5 were filed within the 
30-day period established by this Board’s initial prehearing order and therefore were timely. See 
Licensing Board Memorandum and Order (Initial Prehearing Order) (Aug. 28, 2025) at 5 n.17 
(unpublished). 
19 10 C.F.R. § 2.309(f)(1)(i)-(ii). 
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contention also must demonstrate that its issues are (3) within the scope of the proceeding and 

(4) material to the findings the NRC must make to support the underlying licensing action.20 

Additionally, the claims must be supported with (5) “a concise statement of . . . alleged facts or 

expert opinions” with references to specific sources and documents and (6) must identify 

specific portions of the application in dispute or information that should have been included as a 

matter of law that are sufficient to show “that a genuine dispute exists with the applicant . . . on a 

material issue of law or fact.”21  

A. Contention 6: Waterkeeper Seeks to Add a New Contention Regarding Floods. 
 
Waterkeeper moved to add a new Contention 6 that reads as follows:  

Under 10 C.F.R. § 50.34 and the National Environmental Policy 
Act (“NEPA”), LME’s Supplement 2 to the PSAR fails to support a 
conclusion that the plant is adequately safe as currently designed, 
nor does it demonstrate acceptable environmental impacts.22  
 

With this contention Waterkeeper takes issue with LME’s amended dam failure and PMP flood 

analysis. Waterkeeper, however, does not challenge LME’s analysis of flooding caused by 

hurricane-driven storm surges. As we explain below, this will end up being determinative.  

In support of this new contention, Waterkeeper raises several challenges to how LME 

conducted its flood analysis, which we will address in turn.  

1. Waterkeeper disputes the height of the barge canal embankment. 

About 2.3 miles from the LMGS site, and skirting nearby Green Lake, the 35-mile 

Victoria Barge Canal connects the Port of Victoria to the Gulf Intra-coastal Waterway.23 

 
20 Id. § 2.309(f)(1)(iii)-(iv). 
21 Id. § 2.309(f)(1)(v)-(vi); see also LBP-26-1, 103 NRC at __ (slip op. at 19) (addressing 
standards for contention admissibility). 
22 December 31 New and Amended Contention Motion at 2. 
23 See id., encl. A, at 6, fig.1 (Declaration of Jeffrey T. Mitman in Support of Motion to Add New 
Contention and Amend Contention 4 (Dec. 31, 2025)) (Example Google Earth Pro Elevation 
Cross Section between the Guadalupe River and LME) [hereinafter Mitman Declaration]; PSAR 
at 2.2-7; id. at 2.3-75, tbl.2.3.5-1 (Off-Site Receptors). 
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Throughout its length, the canal sits between the planned location for the LMGS and the 

Guadalupe River. The barge canal embankment, therefore, serves as a barrier that may halt or 

retard floods originating from the Guadalupe River from reaching the LMGS.  

In its Second Supplement, LME modeled how a flood resulting from either a PMP event 

or dam failure would flow down the Guadalupe River and expand into the flood plain. At a point 

close to the LMGS site, LME calculated the additional height of the flood that may be caused by 

wind and wave action. At this location, LME’s Second Supplement asserts that the probable 

maximum flood from a PMP would be 40.80 ft. In contrast, the probable maximum flood caused 

by dam failure would be 38.42 ft.24 Because both of these estimations were lower than the 

41.72 ft. canal embankment at this location, LME concluded that such flooding would not reach 

the LMGS.25 

Waterkeeper’s expert, Jeffrey Mitman, asserts there are numerous straight-line paths 

between the Guadalupe River and the LMGS in which the embankment elevation is 36 ft. or 

less.26 His declaration included one elevation cross-section from Google Earth Pro depicting a 

path from the Guadalupe River to the LMGS in which the maximum elevation of the 

embankment was only 35 ft.27 But Waterkeeper does not make any claim as to what a possible 

flood would be at that location, or that the embankment at that location would be overtopped.28   

 
24 Second Supplement, Subsection 2.4.3, at 2.4.3-18; Second Supplement, Subsection 2.4.4, 
at 2.4.4-13. 
25 Second Supplement, Subsection 2.4.3, at 2.4.3-18; Second Supplement, Subsection 2.4.4, 
at 2.4.4-13. 
26 Mitman Declaration at 5. 
27 Id. at 6, fig.1. 
28 See Tr. at 312. While Mr. Mitman’s diagram did not include a scale, the maps provided by 
LME indicate that the two locations are over a mile apart. Compare Mitman Declaration at fig.1, 
with Second Supplement, Subsection 2.4.4, at 2.4.4-35, fig.2.4.4-6 (HEC-RAS Study Limit). 
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Accordingly, Mr. Mitman’s declaration fails to present the Board with a factual dispute it 

can adjudicate. LME claims the barge canal embankment is 41 ft. high at one location,29 and 

Waterkeeper claims the embankment is 35 ft. high at a different location. Waterkeeper fails to 

directly challenge LME’s application, leaving the Board without a dispute to resolve. Additionally, 

while 35 ft. is obviously shorter than 41 ft., Waterkeeper does not make any claim as to what the 

flood levels would be at the location where the embankment’s height is 35 ft. The height of the 

embankment matters only if Waterkeeper puts at issue that the embankment height alters 

whether a flood could affect the LMGS. Without such an assertion, there is no material dispute 

for the Board to adjudicate.   

 2. Waterkeeper argues LME should have modeled additional types of dam failure. 

 Waterkeeper also faults LME for only modeling a “sunny-day” piping failure of the 

Canyon Dam.30 The term “sunny-day” failure can be somewhat misleading as it does not 

necessarily indicate that the dam failed on a sunny-day or in the absence of precipitation. 

Rather, NRC guidance differentiates between dam failures that are triggered by natural events 

(such as by earthquakes or by overtopping caused by precipitation) and “sunny-day” failures 

that are not triggered by a natural event.31 A “sunny-day” failure is short-hand for “a purely 

 
29 LME does not contend that the barge canal embankment is 41.72 ft. for its entire length. See 
Tr. 319–20; see also LME’s Answer to Waterkeeper’s December 31, 2025 Motion for New and 
Amended Contentions (Jan. 14, 2026) at 8 (stating Waterkeeper’s claim of a 35 ft. embankment 
“does not explain how it disputes any portion of the PSAR”) [hereinafter LME Answer]. 
30 Mitman Declaration at 7–8. A piping failure occurs when soil erosion begins at a seepage exit 
point and erodes backwards through the dam creating a pipe through the dam. Japan 
Lessons-Learned Project Directorate, NRC, JLD-ISG-2013-01, [Interim Staff] Guidance for 
Assessment of Flooding Hazards Due to Dam Failure, at 6-2 (rev. 0 July 29, 2013) (ADAMS 
Accession No. ML13151A153) [hereinafter JLD-ISG-2013-01]. Increased flow through the pipe 
causes increased erosion threatening dam stability. Id. at 6-3. 
31 JLD-ISG-2013-01, at 1-5. The Board notes that LME states it conducted its dam failure 
analysis in accordance with JLD-ISG-2013-01. Second Supplement, Subsection 2.4.4, 
at 2.4.4-1. 
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man-related hazard.”32 Here, LME modeled its sunny-day piping dam failure as occurring 

“coincidentally with a 500-[year] flood or a one-half probable maximum flood . . . .”33 Thus, while 

a piping failure is a “sunny-day” failure, the model assumed the dam failed concurrently with an 

extreme amount of precipitation or flooding.34  

Citing NRC guidance, Waterkeeper asserts that LME should have also modeled a 

“hydrologic or seismic” failure.35 But as Waterkeeper noted in its motion, NRC guidance tells an 

applicant to assume that (1) a hydrologic dam failure will occur when the dam “cannot withstand 

its” probable maximum flood; and (2) a dam will fail “if it cannot withstand the relevant seismic 

hazards.”36 Consequentially, while NRC guidance always recommends modeling a sunny-day 

failure (such as one caused by piping), the guidance only recommends modeling dam failures 

caused by severe precipitation and earthquakes under specific circumstances.  

Thus, to establish there is a genuine issue of material fact that LME should have 

modeled hydrologic and seismic dam failures, Waterkeeper was required to put at issue the 

specific criteria that would trigger the need for additional analyses. Waterkeeper’s motion, 

however, fails to show that the dam met either the seismic or precipitation conditions to trigger 

the need for additional modeling.37 Accordingly, because Waterkeeper’s motion fails to plead 

 
32 JLD-ISG-2013-01, at 1-8. The guidance indicates a sunny-day failure will be considered 
man-made because, in the absence of natural phenomena, the failure will have been caused by 
faulty construction, operation, design, maintenance, or some other human-caused error. See id. 
33 PSAR at 2.4-160. 
34 See Second Supplement, Subsection 2.4.4, at 2.4.4-8; see also id. at 2.4.4-27, fig.2.4.4-2 
(Dam Failure & 500-Year Elliptical Storm with Outfall Gage Junction at Cuero). 
35 December 31 New and Amended Contention Motion at 6–7. 
36 Id.  
37 Waterkeeper apparently would have attempted to correct this omission in its reply brief. See 
[Waterkeeper’s] Motion for Leave to File Out of Time (Jan. 22, 2026), exh. 1, at 6–7 
([Waterkeeper’s] Reply in Support of Motion to Add New Contention and Amend Contention 4 
Based on [LME’s] Supplements to the PSAR (Jan. 22, 2026)). We, however, cannot consider a 
new basis for a contention in a reply brief. Louisiana Energy Servs., L.P. (National Enrichment 
Facility), CLI-04-25, 60 NRC 223, 225, reconsideration denied, CLI-04-35, 60 NRC 619 (2004). 
Moreover, we do not consider Waterkeeper’s reply brief as it was untimely filed. See Licensing 
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facts that would suggest the need for additional dam modeling, there is no genuine dispute for 

the Board to adjudicate. 

Nor do we find support for Waterkeeper’s additional assertion that LME needed to model 

an overtopping failure as that “will lead to more water downstream and will almost certainly lead 

to higher flood levels near the LME site . . . .”38 According to the NRC Staff’s post-Fukushima 

interim guidance document for assessing dam failure flood hazards, the resulting flood levels 

from a dam failure will depend on numerous factors, to include dam height, dam storage, the 

time to failure, distance of the dam from the location of the reactor in question, and terrain and 

topography.39 Here, LME modeled its sunny-day failure as occurring simultaneously with a major 

flood or precipitation event.40 Consequentially, a conclusory statement that flooding would have 

been higher if a different failure type was modeled, unaccompanied by an explanation or 

analysis to support such a conclusion, lacks the specificity to frame a genuine dispute.41 

 3. Any dispute framed by Waterkeeper’s Contention 6 is not material because it 
 failed to put at issue the LMGS design basis hazard level. 

 
 In addition to the particular deficiencies regarding canal embankment height and dam 

failure modeling discussed above, as we outline below there is a more overarching shortcoming 

in Waterkeeper’s Contention 6 challenge, i.e., its failure to contest the LMGS design basis 

hazard level.   

 An admissible contention asserting that a nuclear power plant presents a safety or 

environmental risk due to flooding must claim that such flooding will either affect the safety of 

the plant or will otherwise cause an adverse environmental impact. Because power plants are 

 
Board Memorandum and Order (Denying Motion for Leave to File Out of Time) (Feb. 13, 2026) 
at 3 (unpublished). 
38 December 31 New and Amended Contention Motion at 8. 
39 See generally JLD-ISG-2013-01, at 7-1 to 9-5. 
40 See supra notes 33–34 and accompanying text. 
41 10 C.F.R. § 2.309(f)(1)(vi). 
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designed with some tolerance for flooding, it is not enough to claim that a flood could reach the 

entrance gates to the plant. Instead, a contention is only admissible insofar as it (a) raises a 

genuine dispute that the flood will exceed the design basis hazard level of the plant; or (b) by 

some other means, puts at issue whether a flood less than the design basis hazard level could 

affect plant safety or adversely affect the environment. As Waterkeeper’s motion does not 

attempt the latter, the only question is whether Waterkeeper has put at issue whether a flood will 

exceed the design basis hazard level of the plant.  

As noted above,42 LME’s CP Application addresses three major flood types that could 

affect the LMGS: floods caused by severe precipitation (i.e., PMP), floods caused by a dam 

failure, and floods caused by a hurricane-driven storm surge. While Waterkeeper challenges 

some aspects of the first two, it does not take issue with LME’s storm surge analysis. This is 

problematic, because of the three types of floods, LME calculated that a storm surge would 

result in the highest flood waters.43 LME then set the design basis hazard level of the plant to 

match the risk presented by such a storm surge.44 The problem this presents for Waterkeeper is 

that any dispute regarding a flood caused by dam failure or precipitation will only be material if 

the flood could exceed the design basis hazard level set for storm surges.45  

Thus, Waterkeeper has not shown that any of the issues it raises in its motion are 

material to the issuance of a CP for LMGS. For example, even if we were to assume that 

Waterkeeper framed a genuine dispute regarding the canal embankment height or the modeling 

of the dam failure, Waterkeeper never put at issue that a resolution of any such dispute could 

 
42 See supra pp. 3–5.  
43 See supra note 12 and accompanying text. 
44 See supra notes 13–15 and accompanying text.  
45 By contrast, had Waterkeeper put at issue that LME erred in its storm surge analysis, the 
materiality of any dispute would likely be clearer as LME set the design basis hazard level at 
exactly the flood level it calculated for the probable maximum storm surge. 
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result in a flood exceeding the design basis hazard level of 46.49 ft.46 As the design basis 

hazard level means the plant’s safety systems can continue to function even with floods up to 

an elevation of 46.49 ft., absent an explanation otherwise, disputes about floods less than that 

level are not material to the Staff’s findings on the CP Application.47 Accordingly, Waterkeeper’s 

additional contention is inadmissible.48  

B. Waterkeeper Lacks Good Cause to Amend Contention 4 and Fails to Frame a 
 Material Genuine Dispute. 

 
In addition to trying to add Contention 6, Waterkeeper’s motion seeks to “amend 

Contention 4 to make clear that [its critique that the CP Application fails to account for climate 

change] extends to Supplements 2 and 3 and Enclosure 6 to Supplement 4.”49  

 
46 Waterkeeper’s failure to challenge the LMGS design basis hazard level likewise is fatal to the 
materiality of its argument, disputed by LME, that the flood models employed by LME contain a 
gap when evaluating two different basins (the Guadalupe River and the Coloma Canal) as 
demonstrated by the absence of Green Lake (which sits between the two systems) from the 
models. December 31 New and Amended Contention Motion at 5–6; see LME Answer at 9 
(declaring there is no gap in that its models “expressly considered potential connections 
[between the two systems] across Green Lake.”). 
47 As an illustrative example of why Waterkeeper has not shown that the issues it raises are 
material, consider the issue of the canal embankment elevation discussed previously. With a 
45 ft. flood, it matters little whether the embankment was 41 ft. or 35 ft. as the canal 
embankment would be overtopped in either case. But a 45 ft. flood would still be less than the 
design basis hazard level of the plant. 
48 10 C.F.R. § 2.309(f)(1)(iv). Contention 6 alleged that the CP Application raised safety 
concerns under 10 C.F.R. § 50.34 and environmental concerns under NEPA. Because we find 
the contention inadmissible for lack of a material dispute, we need not address its lack of 
specificity in alleging which conclusion in the LME environmental report’s NEPA analysis 
Waterkeeper alleges was faulty. 
49 December 31 New and Amended Contention Motion at 9. In full, Waterkeeper’s argument was 
as follows:  

Waterkeeper’s Contention 4 claimed that the PSAR failed to 
consider the effects of climate change in its analysis. 
Supplements 2 and 3 and Enclosure 6 to Supplement 4 fail to 
remedy this deficiency. None includes an analysis of the effects of 
climate change. Accordingly, Waterkeeper seeks to amend 
Contention 4 to make clear that this critique extends to 
Supplements 2 and 3 and Enclosure 6 to Supplement 4. Mr. 
Mitman’s Declaration is offered in support of this proposed 
amendment to Contention 4. 



 
- 13 - 

Waterkeeper’s December 31, 2025 motion to amend Contention 4 falls short because its 

motion repeats claims already made in its initial hearing petition.50 Waterkeeper’s brief 

explanation for its amendment adds nothing that this Board did not already address in its 

January 22, 2026 decision resolving Waterkeeper’s original petition.51 The NRC’s rules for 

amending contentions require that the intervenor base the amendment on new information that 

was not previously available.52 Repeating the same issues from the original petition 

axiomatically cannot meet the requirements for good cause to amend a contention.  

Lastly, we consider Waterkeeper’s claim that none of the three CP Application 

supplements includes “an analysis of the effects of climate change.”53 LME’s storm surge 

analysis, filed as part of Supplement 2, takes into account future sea-level rise for the 60-year 

life of the plant.54 This was done “consistent with [the] methodology described by 

NUREG/CR-7046.”55 That report refers favorably to estimates that sea-level rise is caused by 

thermal expansion (57 percent), melting of glaciers and ice caps (28 percent) and melting polar 

ice sheets (15 percent).56 LME’s CP Application then assumes the sea-level will rise about a 

quarter of an inch per year, for sixty years.57 It is therefore hard to reconcile Waterkeeper’s claim 

that none of LME’s supplements to the application include “an analysis of the effects of climate 

 
Id.  
50 Compare [Waterkeeper’s] Petition to Intervene and Request for Hearing (Aug. 11, 2025) 
at 47–51, with December 31 New and Amended Contention Motion at 9. 
51 See LBP-26-1, 103 NRC at __–__ (slip op. at 45–49).  
52 10 C.F.R. § 2.309(c)(1). 
53 December 31 New and Amended Contention Motion at 9. 
54 Second Supplement, Subsection 2.4.5, at 2.4.5-5 to -6. 
55 Id. at 2.4.5-5. 
56 Office of Nuclear Regulatory Research, NRC, NUREG/CR-7046, Design-Basis Flood 
Estimation for Site Characterization at Nuclear Power Plants in the United States of America, 
at 5-10 (Nov. 2011) (ADAMS Accession No. ML11321A195). 
57 Second Supplement, Subsection 2.4.5, at 2.4.5-6. 
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change.” To the extent that Waterkeeper intended to argue that LME’s analysis was insufficient 

or erroneous, it did not explain its position with specificity in its motion as required for an 

admissible contention.58  

Accordingly, for the reasons stated above, we conclude that Waterkeeper’s motion to 

admit a new Contention 6 and to amend existing Contention 4 must be DENIED.  

It is so ORDERED. 

THE ATOMIC SAFETY 
AND LICENSING BOARD59 

________________________________
Stefan R. Wolfe, Chair 
ADMINISTRATIVE JUDGE 

________________________________
David A. Smith 
ADMINISTRATIVE JUDGE 

________________________________
Nicholas G. Trikouros   
ADMINISTRATIVE JUDGE 

Rockville, Maryland 
April 13, 2026 

58 10 C.F.R. § 2.309(f)(1)(v). 
59 Pursuant to the Board establishment notice in this proceeding and in accordance with 
10 C.F.R. § 2.322, Administrative Judge G. Paul Bollwerk, III, is serving as a special assistant to 
the Licensing Board. See [LME], Establishment of Atomic Safety and Licensing Board, 90 Fed. 
Reg. 40,398, 40,398 (Aug. 19, 2025). 

/RA/

/RA/

/RA/



UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
In the Matter of ) 
 )   
LONG MOTT ENERGY, LLC. ) Docket No. 50-614-CP 
 ) 
 )  
(Long Mott Generating Station)      ) 
 
 

CERTIFICATE OF SERVICE 
 
I hereby certify that copies of the foregoing MEMORANDUM AND ORDER (Denying Petitioner’s 
December 31, 2025 Motion to Add a New Contention 6 and Amend Contention 4) have been 
served upon the following by Electronic Information Exchange. 
 
U.S. Nuclear Regulatory Commission 
Office of Commission Appellate Adjudication 
Mail Stop: O-16B33 
Washington, DC  20555-0001 
E-mail:  ocaamail.resource@nrc.gov 
 
 
U.S. Nuclear Regulatory Commission 
Office of the Secretary of the Commission 
Mail Stop: O-16B33 
Washington, DC  20555-0001 
E-mail:  hearingdocket@nrc.gov 
 
 
Atomic Safety and Licensing Board Panel 
U.S. Nuclear Regulatory Commission 
Washington, DC  20555-0001 
Stefan R. Wolfe, Chair, Administrative Judge 
Nicholas G. Trikouros, Administrative Judge 
Dr. David A. Smith, Administrative Judge 
Whitlee Dean, Law Clerk 
Georgia Rock, Law Clerk 
Email:  stefan.wolfe@nrc.gov 
            nicholas.trikouros@nrc.gov 
            david.smith@nrc.gov 
 whitlee.dean@nrc.gov 
 georgia.rock@nrc.gov 
 
 

U.S. Nuclear Regulatory Commission 
Office of the General Counsel 
Mail Stop - O-14A44 
Washington, DC  20555-0001 
Susan Vrahoretis, Esq. 
David Roth, Esq. 
Sherwin Turk, Esq. 
Stacy Schumann, Team Leader 
Anne Fream, Paralegal 
Georgia Hampton, Paralegal 
Email:  susan.vrahoretis@nrc.gov 
            david.roth@nrc.gov 
            sherwin.turk@nrc.gov 
            stacy.schumann@nrc.gov 
 anne.fream@nrc.gov 
 georgiann.hampton@nrc.gov 
  
 
Counsel for San Antonio Bay Estuarine 
Waterkeeper  
Perales, Allmon, & Ice, P.C.  
1206 San Antonio St.  
Austin, Texas 78701  
Marisa Perales, Esq. 
Gweneth Lonergan, Lead Legal Asst. 
Email:  marisa@txenvirolaw.com 
            gwyneth@txenvirolaw.com 
 
 
 



Long Mott Energy, LLC., Docket No. 50-614-CP 
MEMORANDUM AND ORDER (Denying Petitioner’s December 31, 2025 Motion to Add a New 
Contention 6 and Amend Contention 4) 

2 
 

 
 
Counsel for Long Mott Energy, LLC. 
Morgan, Lewis, & Bockius, LLP. 
1111 Pennsylvania Ave., NW 
Washington, DC 20004 
Ryan K. Lighty, Esq. 
Alex Polonsky, Esq. 
Email:  ryan.lighty@morganlewis.com 
            alex.polonsky@morganlewis.com 
 
 
 
 
 

 
 
 

  
    
 
 __________________________________ 
       Office of the Secretary of the Commission 
 
Dated at Rockville, Maryland, 
this 13th day of April 2026. 


		2026-04-13T14:53:52-0400
	CLARA SOLA




