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Commissioner Caputo’s Comments on SECY-24-0058, “Rulemaking Plan on Drug and
Alcohol Testing: Technical Issues and Editorial Changes”

In SECY-24-0058, staff requests Commission approval to develop a rulemaking that would
amend Title 10 of the Code of Federal Regulations (10 CFR) Part 26, “Fitness for Duty
Programs” (Part 26) to address technical and administrative issues associated with the
implementation of drug and alcohol testing program requirements. The proposed rulemaking
would incorporate lessons learned from implementing Part 26, align Part 26 with updates to the
U.S. Department of Health and Human Services (HHS) Mandatory Guidelines for Federal
Workplace Drug Testing Programs and the U.S. Department of Transportation (DOT) drug
testing requirements, and resolve three petitions for rulemaking. | approve the initiation of a
rulemaking as described by the staff in SECY-24-0058 subject to the following comments.

The discussion of regulatory issues that the rulemaking would address includes potential
changes to 10 CFR 26.115, “Collecting a urine specimen under direct observation.” This
potential change is in conflict with Executive Order (EO) 14168 of January 20, 2025, “Defending
Women from Gender Ideology Extremism and Restoring Biological Truth to the Federal
Government.”? Staff should remove that issue from consideration in this rulemaking, consistent
with EO 14168.

The staff proposes to consider a reduction in the number of blind performance test samples
(BPTSs) under 10 CFR 26.168, “Blind performance testing,” based upon the industry’s
consolidated use of a limited number of HHS-certified laboratories and the burden of BPTS
testing that could serve as a financial barrier for licensees to contract with other HHS-certified
laboratories. Unacknowledged by the staff in SECY-24-0058, DOT eliminated the requirement
for BPTS in its 2017 rulemaking. The elimination of this requirement was based upon the years
of experience that DOT had gained with the accuracy of laboratory testing processes, thorough
biannual inspections and quarterly proficiency through the HHS National Laboratory Certification
Program, the lack of false positive testing, and the rights of individual employees to request
testing of a split sample if there are questions about the accuracy of the results.* Historically,
from 1990 through 2001, DOT had required covered employers to submit BPTS in a quantity
equal to three percent of the samples submitted.® In 2001, DOT reduced the requirement for
BPTS to one percent with a maximum number of 50 per quarter.®

There is a wealth of information on the drug testing results under the DOT regulations before
and after the elimination of the requirement for blind specimens.” In 2016, employers under the
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Federal Aviation Administration (FAA) conducted 234,690 drug tests; employers under the
Federal Motor Carrier Safety Administration (FMCSA) conducted 866,655 drug tests; employers
under the Federal Railroad Administration (FRA) conducted 37,870 drug tests; employers under
the Federal Transit Administration (FTA) conducted 228,049 drug tests; and employers under
the Pipeline and Hazardous Materials Safety Administration conducted 469,406 drug tests for a
total of 1,836,670 drug tests.® Not accounting for the limit of 50 blinds per quarter per employer
under DOT regulations, that would have required 18,367 BPTSs.

When questioned on this, staff indicated the following:

a comparison of the DOT and NRC programs is not one-to-one.... The staff's
position is to incorporate improvements in the Part 26 BPTS program to enhance
the effectiveness and efficiency of the program and minimize burden on
licensees. The BPTS is an important element of an effective FFD program that
provides reasonable assurance that workers in covered positions are trustworthy,
reliable, and not impaired by the use of illicit substances.®

Rather than rely on this qualitative judgment, staff should “strive to improve its methods for
quantitative analyses,” “use the best information available to develop realistic estimates of the
cost[s],” and “quantify[] costs to the extent possible,...""° to align with the NRCs Principle of
Good Regulation of Efficiency. The same principle also explains that “[rlegulatory activities
should be consistent with the degree of risk reduction they achieve,” in conformity with the
essence of the ADVANCE Act and the Administrative Procedure Act.

The 2017 DOT rulemaking resulted in a decrease of about 20,000 annual BPTSs from the DOT
drug testing process."" Despite this change, roadway fatalities and the fatality rate declined in
2018 and 2019."2 Staff should take advantage of this real-life experimental data on the effect of
eliminating blind testing requirements for a drug testing process that is coupled with defense-in-
depth elements similar to those embodied in NRC fitness for duty regulations. Specifically, staff
should propose a decision basis in the regulatory analysis that compares the costs and benefits
of requiring, reducing, or omitting BPTSs in Part 26.
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