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Chairman David Wright
U.S. Nuclear Regulatory Commission
Washington, D.C., 20555-0001

Dear Chairman Wright,

The Fusion Industry Association (“FIA”), representing the unified voice of the fusion industry,
appreciates the opportunity to provide feedback on the Nuclear Regulatory Commission (“NRC” or
“Commission”) staff’s draft proposed rulemaking package for fusion machines (“Draft Rulemaking”).!
We commend the Commission and the NRC staff for their dedication to advancing a regulatory
framework for fusion and their ongoing engagement with stakeholders.

FIA Supports the Staff’s Option 2 Definition of Particle Accelerator

FIA appreciates the staff proposing options to the Commission on the most important issue of this
rulemaking, a clear regulatory definition of “particle accelerator”. The bipartisan ADVANCE Act was
passed by Congress in June 2024, as the staff were in the late stages of completing the Draft
Rulemaking, introducing a time constraint that limited stakeholder interaction on changes to address
the ADVANCE Act’s amendments to the Atomic Energy Act.?

FIA supports the following language proposed by the staff in Option 2 of Enclosure 5 of the Draft
Rulemaking for the regulatory definition of particle accelerator:

“Particle accelerator means any machine capable of accelerating electrons, protons, deuterons,
or other charged particles in a vacuum and of discharging the resultant particulate or other
radiation into a medium at energies usually in excess of 1 megaelectron volt, including fusion
machines. For purposes of this definition, accelerator is an equivalent term.”

As the staff indicate in their discussion of Option 2, this definition most closely aligns with the ADVANCE
Act, clearly stating that fusion machines are particle accelerators. FIA agrees.

As currently written, the proposed language in the Draft Rulemaking risks introducing confusion, may
conflict with the ADVANCE Act and the intent of the Commission’s prior decisions, and creates

1 Nuclear Regulatory Commission, SECY-24-0085 “Proposed Rule: Regulatory Framework for Fusion Machines,” December 12,
2024.
2 Advance Act (2024). Public Law No: 118-67.




uncertainty for current fusion activities. These issues could lead to challenges for Agreement State
regulators, the fusion industry, and the broader stakeholder community, slowing the continued
development and deployment of fusion energy at a critical time of need.3

Option 2 is Best Aligned with the ADVANCE Act

When Congress amended the Atomic Energy Act through the ADVANCE Act, they explicitly included
fusion machines as a subset of particle accelerators and clarified that activated material created by
fusion machines is “byproduct material.”

The NRC staff highlighted this in the Draft Rulemaking stating, “The ADVANCE Act thus establishes that,
for the purposes of the AEA’s definition of byproduct material, fusion machines are a subset of particle
accelerators” and “The NRC has been evaluating the linkage between fusion devices and particle
accelerators for several years, and these definitions have been a topic of extensive discussion with
stakeholders. Congress clarified this issue with the passage of the ADVANCE Act of 2024.”

In passing the ADVANCE Act, Congress provided legislative support to the Commission’s decision in SRM-
SECY-23-0001, which supported regulating fusion machines under a byproduct material framework, due
to fusion machines’ categorization as particle accelerators. FIA endorsed this decision, as it reflects the
inherent safety of fusion energy and aligns with decades of regulatory practice for particle accelerators.*

Despite the clear legislative intent of Congress, the Draft Rulemaking includes language that creates
ambiguity by failing to appropriately characterize fusion machines as particle accelerators. The result of
this ambiguity includes the potential for the currently proposed particle accelerator definition to be read
to conflict with the ADVANCE Act’s statutory framework and Congressional intent.® This in turn is likely
to cause uncertainty for fusion developers’ engagement with Agreement State regulators, who depend
on consistent definitions to administer their materials programs.

FIA therefore respectfully encourages the Commission to adopt a definition that follows the ADVANCE
Act’s legislative intent by explicitly including fusion machines within the particle accelerator definition,
as Option 2 does.®

Option 2 is Consistent with Prior Commission Decisions and Current Regulatory Practice

A clear and consistent definition is critical to ensuring a reliable regulatory framework for the fusion
industry and its stakeholders.” The NRC can best provide a predictable framework that supports
innovation and investment in fusion energy by aligning its approach with previous staff assessments and

3 Executive Order: “Declaring a National Energy Emergency,” January 20, 2025 and Executive Order: “Unleashing American
Energy,” January, 20, 2025.

4 FIA “NRC Decision Separates Fusion Energy Regulation from Nuclear Fission,” April 2024.

5 Recent judicial decisions underscore the importance of agency action closely aligning with legislative direction, even if
historically reviewing courts have granted NRC and its predecessor the Atomic Energy Commission some measure of
deference (see, e.g., Power Reactor Development Co. v. Electricians, 367 U.S. 396 (1961)). An example of this recent legal
trend is Loper Bright Enterprises v. Raimondo, 603 U.S. 369 (2024).

6 FIA further articulated its views on this topic in its letter to the Commission dated September 13, 2024. In that letter, FIA
emphasized the importance of maintaining consistency with Congressional intent and highlighted potential challenges
arising from definitions that deviate from the ADVANCE Act’s framework. (ML24262A058)

7 Nuclear Regulatory Commission, “Principles of Good Regulation,” last updated January 31, 2024.




Commission decisions. In particular, the Commission directed the staff to take into account the
licensing and regulation of current fusion activities by the Agreement States, maintaining consistency
with these approaches is critical to the burgeoning fusion industry. FIA believes that the staff’'s Option 2
definition of particle accelerator will best achieve this goal and has long supported such proposed
language that appropriately places fusion machines within the broader category of particle accelerators.

By adopting Option 2 along with appropriate guidance, the Commission can address the staff’'s concerns
related to any potential confusion for applicants seeking to license a traditional particle accelerator or a
fusion machine particle accelerator. Specifically detailing application requirements for fusion machines
in the staff’s proposed 10 CFR 30.32(k) and fusion-specific guidance within the NUREG-1556 series
provides a practical pathway to address fusion’s unique considerations without creating unnecessary
regulatory complexity or confusion.

In conclusion, FIA appreciates the NRC’s thoughtful approach to regulating fusion energy within a
byproduct material framework and acknowledges the efforts to date to capture the opportunity to
address vital emerging technologies within the existing framework. We also commend the NRC staff for
their proactive and collaborative engagement with the regulated community and stakeholders, which
has been instrumental in fostering a transparent and informed rulemaking process.

We are confident that by adopting the staff's proposed Option 2 definition of particle accelerator, the
Commission can achieve its regulatory objectives while upholding Congressional intent and providing
clarity for Agreement States, the fusion industry, and broader stakeholder community.

Thank you for your attention to this important matter. FIA and its members stand ready to assist the
Commission and its staff as this rulemaking progresses. Please do not hesitate to reach out with any
questions or requests for additional information.

Sincerely,

/

//
Andrew Holland
Chief Executive Officer
Fusion Industry Association

CC: Commissioner Annie Caputo, NRC

Commissioner Bradley R. Crowell, NRC

Commissioner Christopher T. Hanson, NRC
Commissioner Matthew J. Marzano, NRC

Brook Poole Clark, NRC General Counsel

Dr. Mirela Gavrilas, Executive Director for Operations
Mike King, Special Assistant for ADVANCE Act Implementation, NRC/EDO
John Lubinski, Office Director, NRC/NMSS

Kevin Williams, Division Director, NRC/NMSS/MSST
Chris Regan, Division Director, NRC/NMSS/REFS
Adelaide Giantelli, Branch Chief, NRC/NMSS/MSST
Andrew Averbach, Solicitor of the NRC

Duncan White, Senior Health Physicist, NRC/NMSS/MSST
Allyce Bolger, Project Manager, NRC/NMSS/MSST
Dennis Andrukat, Project Manager, NRC/NMSS/REFS

8 Nuclear Regulatory Commission, SECY-23-0001 “Options for Licensing and Regulating Fusion Energy Systems,” January 4,
2023, and SRM-SECY-23-0001, April 13, 2023.




Chairman Resource

From: Fowler, Sidney L. <sidney.fowler@pillsburylaw.com>

Sent: Wednesday, January 29, 2025 9:36 PM

To: Chairman Resource

Cc: Andrew Holland; Kathleen Blake

Subject: [External_Sender] Fusion Industry Association Letter to the Commission
Attachments: FIA Letter to NRC re Draft Rulemaking Package - 01292025.pdf

Follow Up Flag: Follow up

Flag Status: Flagged

Hi Kathleen,

Please find attached a letter from the Fusion Industry Association to the Chairman and Commissioners, as well as several
other individuals CCed on the letter.

Thank you for your assistance with this, and please let me know if you would like me to provide any additional
information.

Best,

Sid Fowler

Sidney L. Fowler | Counsel

Pillsbury Winthrop Shaw Pittman LLP

1200 Seventeenth Street NW | Washington, DC 20036-3006
1+1.202.663.8132

sidney.fowler@pillsburylaw.com | website bio
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The contents of this message, together with any attachments, are intended only for the use of the
individual or entity to which they are addressed and may contain information that is legally privileged,
confidential and exempt from disclosure. If you are not the intended recipient, you are hereby notified
that any dissemination, distribution, or copying of this message, or any attachment, is strictly prohibited.
If you have received this message in error, please notify the original sender or the Pillsbury Winthrop
Shaw Pittman Service Desk at Tel: 800-477-0770, Option 1, immediately by telephone and delete this
message, along with any attachments, from your computer. Nothing in this message may be construed
as a digital or electronic signature of any employee of Pillsbury Winthrop Shaw Pittman. Thank you.
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