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P-R-O-C-E-E-D-I-N-G-S1

10:00 a.m.2

JUDGE MERCER:  Good morning, we now are on3

the record.  Before we proceed, I would like to note4

that we do not have video yet from Attorney Hill.  If5

you're able to turn your video on, please do so.  6

MR. HILL:  Yeah, I'm trying to work on7

that right now. 8

JUDGE MERCER:  Thank you.  Today, we are9

hearing oral argument in the license renewal10

proceeding for Powertech USA, Inc.'s Dewey-Burdock11

Institute Uranium Recovery Facility at docket number12

40-9075-LR. 13

Good morning, counsel and participants and14

good morning also to those members of the public who15

are joining us via the listen-only telephone line.  We16

thank each of the participants for agreeing to hold17

the argument today, especially right after the18

conclusion of both the Thanksgiving holiday weekend19

and National Native American Heritage month. 20

I remind those counsel who are21

participating via Teams that they should strive to22

conduct themselves as if physically in a hearing room,23

including seeking to minimize outside noise and24

interruptions while the argument is ongoing.  Please25
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also ensure that your phones and any other electronic1

devices you may have near you are silenced during the 2

oral argument.  3

My name is Jeremy Mercer.  As an attorney,4

I am a legal judge and I have the privilege of serving5

as the chair of this board.  To my right is Judge6

Nicholas G. Trikouros, a technical judge and engineer7

with more than 30 years of experience in the nuclear8

industry.  To my left is Judge Gary S. Arnold, also a9

technical judge and a PhD in nuclear engineering with10

more than 30 years of experience in the nuclear11

industry. 12

We also have with us today Emma Bower, our13

court reporter, who will be making a transcript of the14

argument.  That transcript will be made available on15

the docket when it's completed.  16

As I noted earlier, we do have a public17

listen-only telephone line for this oral argument. 18

However, that telephone line is listen-only, thus that19

line is not being monitored by the board and any20

requests by anyone on a line to raise your hand will21

not been seen, heard or honored by the board.22

Now, before we begin with the argument, I 23

brief explanation of the matter we're hearing today. 24

Powertech USA, Inc., who we will refer to in this25
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proceeding as either Powertech, the applicant or the1

licensee, has submitted a license renewal application,2

or LRA, to extend by 20 years the permitted time to3

operate the Dewey-Burdock project.  A planned and4

permitted, but not yet constructed, in situ uranium5

recovery facility in Fall River and Custer County,6

South Dakota.  Powertech originally was granted a7

license from the NRC to construct and operate the8

Dewey-Burdock project, but as noted, has not yet begun9

construction.10

The Atomic Energy Act and the Nuclear11

Regulatory Commission's regulations provide an12

opportunity for interested stakeholders which includes13

individual Indian Tribes, members of the public,14

public interest groups and other organizations and15

government entities to seek a hearing to challenge the16

renewal of operating licenses.  The essence of the17

hearings is to adjudicate health and safety,18

environmental and common defense and security issues19

raised by a license renewal application.  But, for20

such a hearing to occur, the interested stakeholder21

must file a petition to intervene that does two22

things.  First, it must demonstrate the stakeholder23

has standing to challenge the license renewal24

application.  Two, the petition includes at least one25
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admissible contention which means essentially that the1

stakeholder has identified something material in the2

LRA that is not correct or something material should 3

be in the LRA that is not.4

The oral argument today will address these5

two things.  Four separate interveners have sought to6

join this proceeding.  Three of them by way of a joint7

petition and one by filing her own petition.  We may8

refer to the three entities who filed the joint9

petition as the organizational petitioners.  We may10

refer to the one who filed her own petition as the11

individual petitioner.12

The organizational petitioners are the13

Oglala Sioux Tribe, the Black Hills Clean Water14

Alliance and the NDN Collective and they raised four15

joint contentions.  16

The first addresses the lack of17

appropriate identification of cultural and historical18

resources and the failure to engage in required tribal19

consultation. The second addresses a failure to20

consider the cumulative effects of in situ leach21

mining in the broader area.  The third addresses the22

issue of a local ordinance declaring uranium mining to23

be a nuisance and the fourth addresses a claim that24

certain required data in the LRA is stale. 25
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The individual petitioner is Ms. Susan1

Henderson and she raises three contentions each2

related to water quantity and/or quality.  We will get3

into the specifics of the relevant contentions later4

in the oral argument.  5

We pause now to note something that is6

quite important that we want all to understand.  The 7

board does not work for or with the Nuclear Regulatory8

Commission staff in reviewing license renewal9

applications such as Powertech's request today, rather10

the board is charged with determining independently11

whether a petitioner has standing and whether12

contentions a petitioner raises are appropriate for13

adjudication in a renewal proceeding.  14

Before we turn to questions on the issue15

of standing and contention admissibility, I'm going to16

ask that counsel introduce themselves and their17

client.  I'll start first with counsel for the18

organizational petitioners.  If you would please19

introduce yourself, any co-counsel and your clients.20

MR. PARSONS:  Thank you to the board.  My21

name is Jeff Parsons.  I'm with a law firm called the22

Western Mining Action Project.  I represent the Oglala23

Sioux Tribe, the Black Hills Clean Water Alliance and24

the NDN Collective.  With me on the line is my25
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co-counsel, Travis Stills, with Energy and1

Conservation Law.2

JUDGE MERCER:  Thank you so much, Mr.3

Parsons.  Counsel for the individual petitioner, would4

you please introduce yourself, any co-counsel and your5

client ?6

MR. SWORD:  Thank you, board.  I7

appreciate the time and effort that everybody's put8

into this.  My name is Jim Sword, I'm the attorney for9

Susan Henderson.10

JUDGE MERCER:  Thank you so much, Mr.11

Sword.  Counsel for the licensee, would you please12

introduce yourself, co-counsel and your client?13

MR. HILL:  Yes, sir.  I am Jason Hill.  I14

am here on behalf of Powertech and with my is Andy15

Kriha.16

JUDGE MERCER:  Thank you and one question17

on the pronunciation of your co-counsel's last name. 18

Is it Kriha or Kriya?19

MR. HILL:  Andy, do you want to say.20

MR. KRIHA:  Kriha.21

JUDGE MERCER:  Would that be phonetically22

with a Y-A at the end?23

MR. KRIHA:  I would say phonetically with24

a U-H, just uh.25
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JUDGE MERCER:  Uh, okay, thank you.  I1

don't want to mispronounce your name when you're2

speaking or when speaking with you.  Finally, counsel3

for staff, please introduce yourself, your co-counsel4

and your client.5

MR. ROACH:  Good morning, my name is Kevin6

Roach.  My co-counsel is Katerina Georgiev and we both7

represent the NRC staff.8

JUDGE MERCER:  All right, thank you so9

much, Mr. Roach.  As we know move into the argument10

portion of today's proceedings, please do know that11

the board has read all of the pleadings submitted,12

that includes the organizational petitioner's petition13

along with the 19 attachments there to and their14

reply; the individual petitioner's petition and we did15

not receive a reply from her so we did not review any16

reply from her; and the answers filed by the staff and17

the applicant.  We also have reviewed extensive18

portions of the license renewal application materials19

including significant portions of the environmental20

report.  21

We are prepared to ask questions to ensure22

that we have a fulsome grasp of the arguments advanced23

by each participant so that we can make an appropriate 24

decision on standing and contention admissibility.  We25
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do not intend to proceed like an appellate argument,1

providing a discrete amount of time to each2

participant to argue their issues.  Instead, we will3

ask questions or various counsel on specific issues so4

that we have the materials that we need to make our5

independent decision.  Nor, do we intend to provide6

for opening arguments, but we will leave five minutes7

at the end for each counsel to argue anything that8

they believe needs to be addressed that we did or to9

emphasize things that were discussed. 10

As I noted earlier, the purpose of the11

oral argument is to address whether any of the12

petitioners have standing and have included in their13

respective petitions at least one admissible14

contention.  15

We have been informed that Attorney Roach16

will be the primary speaking counsel for the staff and17

Attorney Hill will be the primary speaking attorney18

for the applicant.  Due to the fact that we are using19

Teams and not the standard video conferencing20

platform, we will need to know if instead of Mr.21

Roach, Ms. Georgiev or instead of Mr. Hill, Mr. Kriha22

will be speaking so that we can ensure their video is23

moved to the screen so that it's large enough for us24

to be able to see them as they're speaking.  If there25
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is going to be a response by one of counsel as opposed1

to Mr. Roach or Mr. Hill, please let us know before2

they begin speaking so that we can have them appear on3

the screen in front of us. 4

With that, we're now going to turn to the5

issue of standing.  As you all know, the board has an6

independent obligation to ensure that at least one7

petitioner has standing.  Of the organization8

petitioners, and this question is directed to Mr.9

Parson, we read the petition as indicating that the10

alliance and the collective, so the Clean Water11

Alliance and the NDN Collective, are organizations12

that are seeking to establish representational13

standing.  Is that a correct understanding, Mr.14

Parsons?15

MR. PARSONS:  I would argue that it's16

representational standing and organizational standing17

if that makes sense.  Both a derivative of the18

individuals that submitted the declarations19

demonstrating that they represent their members and20

their organizational interests are sufficient to21

establish standing. 22

JUDGE MERCER:  Okay.  I want to address23

representational standing as we all are aware the24

commission case law indicates that in order for25
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representational standing to exist, one of the things1

that the organization must provide is information2

about a member of the organization to demonstrate that3

the member has standing individually.  4

One of the items in the commission's5

regulations to establish standing is a name, address6

and telephone number for that person.  Mr. Parsons, I7

reviewed both the affidavit submitted with the8

petition and the affidavit submitted with the reply9

and did not see an address or phone number for any of10

the individuals on whose behalf either of those11

entities were seeking representational standing.  Did12

I perhaps miss that or has that information not been13

provided?14

MR. PARSONS:  Thank you, Judge.  The15

addendum that was filed with the reply does include16

address, contact information for Dr. Jarding and Mr.17

Gunhammer.  In addition, the declarations themselves18

both include testimony that both those individual19

reside in Rapid City, South Dakota.20

JUDGE MERCER:  I want to take first the21

reply affidavits or declarations.  They actually22

provide the address and phone number of the23

organization, but not of the individual, correct?24

MR. PARSONS:  That is accurate.25
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JUDGE MERCER:  And nowhere in either of1

any of the declarations is there a street address or2

a telephone number for the individuals.  Is that3

correct?4

MR. PARSONS:  To be fair, both of those5

individuals associate with the addresses that were set6

forth in the --7

(Audio interference.)8

JUDGE MERCER:  Mr. Parsons, I'm sorry --9

MR. PARSONS:  Sorry, go ahead. --10

JUDGE MERCER:  I'm sorry to interrupt, Mr.11

Parsons, your video froze and so I'm not sure if we12

lost anything.  It froze right around the time that13

you said to be fair, both of those individuals14

identify with and then you kind of froze.15

MR. PARSONS:  Thank you, Judge, sorry16

about that.  They both identify with, and are17

associated with the address submitted with the18

addendum.  Both of those individuals are the only19

employees at that address for the organizations. 20

Those addresses submitted with the addendum are the21

addresses for those individuals.22

JUDGE MERCER:  Okay.  Going on to another23

item that the commission case law has indicated must24

be present in order for representational standing to25
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exist, I did not see in any of the addenda that were1

submitted an express authorization by either Dr.2

Jarding or by Mr. Gunhammer for the entities to3

actually represent the interests of those individuals4

in this proceeding.  Again, I will throw it out to5

you, have I missed that in the documentation that was6

submitted or do you agree that that's not present?7

MR. PARSONS:  Thank you, Judge.  I do8

believe you may have missed that.  For instance,9

paragraph three of Mr. Gunhammer's declaration,10

specifically says, "I've been authorized to represent11

NDN Collective as a whole in this matter...in this12

matter".  So, I think that satisfies that requirement. 13

In addition, Dr. Jarding in her14

declaration at paragraph two --15

(Audio interference.)16

MR. PARSONS:  -- of the Black Hills Clean17

Water Alliance and in that capacity has authority to18

represent that organization in all capacity.19

JUDGE MERCER:  I appreciate that, my20

question was actually 180 degrees opposite I think the21

answer that I received from you.  I see that both of22

the declarations indicate that the individuals are23

authorized to represent the organization, but is there24

anywhere in the affidavits where the individual states25
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that the organizations are authorized to represent1

their interests in this proceeding?2

MR. PARSONS:  You cut out a little bit,3

I'm sorry, my internet might be a little slow here. 4

That the organizations are authorized to represent the5

individuals?  They are both employees of those6

respective organizations and I think that's evident. 7

The ability of the organization to represent those8

groups, I mean they are the affiants for those9

organizations.10

JUDGE MERCER:  Okay, understood.  I'd like11

to switch now and speak or address this question to12

Mr. Roach.  As we understand it, the staff does not13

oppose the standing of the Oglala Sioux Tribe or Ms.14

Henderson, but does oppose the standing of the15

Alliance and the Collective.  Is that a correct16

understanding of the staff's position?17

MR. ROACH:  Yes, it is, Your Honor.18

JUDGE MERCER:  And just to give the staff19

an opportunity because I did not realize that the20

Alliance and the Collective were seeking21

organizational standing in addition to22

representational standing.  As I read the staff's23

answer, it contested representational standing of the24

Alliance and the Collective, but didn't necessarily25
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address organizational standing.  Are you prepared at1

this point to address anything regarding2

organizational standing for the Alliance or the3

Collective?4

MR. ROACH:  Yes, Your Honor.  We did5

oppose determination of organizational standing in our6

answer and the basis for that was that the7

organizational purposes of the two organizations are 8

generic, generally consistent with general public9

interests and not sufficiently germane to the purposes10

of the project for there to be organizational11

standing.12

JUDGE MERCER:  Thanks, sorry, I did see13

that in there.  I think I was confusing the staff with14

the applicant.  Okay, so I will go back and take a15

look at that as well.  16

Mr. Hill, is it correct that Powertech17

opposes the standing of all four petitioners?18

MR. HILL:  Yes, sir.19

JUDGE MERCER:  Is there any dispute, Mr.20

Hill, by Powertech that the Dewey-Burdock project is21

located on aboriginal lands of the Oglala Sioux Tribe?22

MR. HILL:  I'm unclear on -- the Tribe23

does not own the land.24

JUDGE MERCER:  Correct and the Tribe does25
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not have to own the land for it to be considered1

aboriginal lands.2

MR. HILL:  Correct.3

JUDGE MERCER:  Is there any dispute that4

the project is located on aboriginal lands of the5

Oglala Sioux?6

MR. HILL:  Where they've historically7

been?  Yes.8

JUDGE MERCER:  There is a dispute or there9

is no dispute?10

MR. HILL:  There is not.11

JUDGE MERCER:  Okay and you would agree,12

Mr. Hill, that federal law recognizes that Native13

American tribes have a protected interest in cultural14

resources found on their aboriginal lands, correct?15

MR. HILL:  Correct.16

JUDGE MERCER:  Okay.  Do either of my17

colleagues have any questions about standing?18

JUDGE ARNOLD:  No.19

JUDGE TRIKOUROS:  No.20

JUDGE MERCER:  Okay.  All right, no21

further questions.  Any counsel have anything that22

they want to address very briefly regarding standing23

that we did not address?  Seeing none, we will move on24

now to contention admissibility.25
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We will not be addressing each of the1

seven proffered contentions in depth, but we will2

address those areas where we believe we need3

additional information or have specific questions. 4

If, at the end of the argument though, any5

counsel believes he or she needs to address a6

contention or an issue that we did not, please feel7

free to do so within allocated time.  We intend to8

address the contentions of the individual petitioner9

first and then we will turn to the contentions of the10

organization petitioners.  Depending on how time goes,11

we intend to address organizational petitioners12

contention one after the break, but if we are moving13

expeditiously through the rest of the contentions, we14

may get to some of that before the lunch break. 15

Turning first to individual petitioner's16

contention one, an allegation of alleged pollution 17

and depletion of underground water sources.  Regarding18

the alleged pollution and this is directed to you, Mr.19

Sword, regarding the alleged pollution aspect of20

contention one, from my review of the petition, there 21

are only two sentences discussing the pollution issue. 22

The first is "of grave concern to me is the potential23

for Powertech to...pollute the aquifers by essentially24

dumping mining residues back into the aquifers in huge25
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quantities" and the second sentence, "My conclusion is1

that this project will forever pollute the aquifers2

with contaminants that we cannot remove from the3

water".  4

My question to you, Mr. Sword, is how does5

this explanation or explication of individual6

petitioner's contention one, how does it meet the7

content admissibility standards that require, among8

other things, a concise statement of the facts or9

expert opinions which support the position and on10

which the petitioner intends to rely at the hearing? 11

MR. SWORD:  And I appreciate those12

concerns.  This petition that was filed by Ms. Susan13

Henderson, a lot of her concerns and when you're14

talking about the potential for contamination, a lot15

of her concerns deal with her being a long term16

rancher.  Her family has been in the ranching17

operation for almost a century now in Fall River18

County.  So, her concerns and I appreciate the19

responses of both Powertech and then also the board. 20

Ms. Henderson obviously lacks the resources of21

Powertech or the board and so I definitely understand22

that there is a lack of expert affidavits or testing23

to support her claims, but her claims really are based24

upon the proximity of her ranch to the proposed mining25
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operation.  With the understanding she doesn't have1

the resources or the means to hire the experts to2

support, as required, to support her claims.  But her3

claim is really just based upon her own personal4

knowledge, her history in the county and then also her5

proximity to the Dewey-Burdock project.6

JUDGE MERCER:  Thank you, Mr. Sword.  I7

appreciate that and I recognize that not everyone is 8

of equal financial ability and I'm not intending to9

imply with my question that she needs to have an10

expert opinion in order for her contention to be11

admissible because I personally don't believe that the12

regulations require that.  13

The question is more I didn't see any14

factual development or factual explication by Ms.15

Henderson that would show that there is even a16

possibility that there would be pollution to the water17

source.  She just indicates that there is the18

potential for Powertech to pollute, but without19

providing any facts to support her conclusion that20

there is a potential for pollution.  I'm wondering is21

there anything that you believe is in the petition22

that would support factually a conclusion that there23

is pollution that is likely to occur?  Not saying that24

it has to come from an expert, but just anything25
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factually there other than her conclusion that there1

is, in fact, the possibility for contamination?2

MR. SWORD:  Correct.  Your reading of the3

petition is accurate.4

JUDGE MERCER:  Okay.  All right.  Do5

either of my colleagues have any questions about the6

contamination aspect of that contention?7

JUDGE TRIKOUROS:  No.8

JUDGE ARNOLD:  Not at this time.9

JUDGE MERCER:  Okay.  I'd like to move on10

now to the alleged depletion of the underground water11

sources.  As I read the contention, it notes among12

other things that Ms. Henderson has been ranching in13

the area since 1991, for years has been buying water 14

from the Madison Aquifer for her livestock use.  She15

served as the Chairwoman of the Restoration Advisory16

Board for the Black Hills Army Depot Clean Up for 1017

years and as the Chair of the Igloo-Provo Water18

Project District for 15 years, during which time she19

studied all sorts of government and corporate20

documents involving water quality, movement, toxicity21

and the like.  She specifically calls out Powertech's22

license renewal application's claim of a need for 50023

gallons of water per minute from the Madison Aquifer24

and she concludes that she knows of no Madison water25
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deposit in the area that would deliver such a large1

amount of water and Powertech's use of large amounts2

of water would run her and other ranchers out of water3

for their livestock use.4

Now, both counsel for Powertech and5

counsel for the staff, this aspect of the contention6

is not admissible because Ms. Henderson does not7

identify facts and/or expert opinions to support her8

contention.  We're not going to get into the merits at9

this stage of the proceeding, but my question is why10

are the facts that Ms. Henderson identified and that11

I pointed out, why are those insufficient to meet the12

lower threshold for contention admissibility and why13

can she not provide her own expert testimony based14

upon her experience and 15 years of government15

experience?  That question is directed to Mr. Roach16

and to Mr. Hill, whoever wants to address it first,17

please feel free to do so.18

MR. ROACH:  This is Kevin Roach.  I think19

the main issue regarding facts and expert opinion with20

respect to this contention is just an assertion that21

a particular withdrawal number of gallons per minute22

is going to result in the depletion of the aquifer23

without support.  It's really just this is a big24

number and it's going to deplete the aquifer.  It's25
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that latter aspect that isn't supported.1

JUDGE MERCER:  Mr. Hill?2

MR. HILL:  I think the burden is on the3

petitioner to provide a specific and plausible4

explanation about how the proximity will affect her. 5

I don't think that that's done here.  I think we can6

point out in earlier hearings on the original license,7

there was the ranch is about 20 miles away, I believe,8

is what was determined and there has not been a9

showing that it's proximate there's a likely10

connectivity there.11

JUDGE MERCER:  I understand you're talking12

about proximity.  I was not talking about the13

proximity issue.14

MR. HILL:  I'm sorry.15

JUDGE MERCER:  There is case law out there16

that indicates that proximity would be met here from17

my understanding.  Also Ms. Henderson was granted18

standing in the initial Powertech application here and19

when the decision ultimately went up to the20

commission, the commission didn't address that sua21

sponte, so that her standing was not challenged on22

appeal.  23

My question is more related to Powertech's24

opposition claiming that Ms. Henderson did not25
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identify facts and her expert opinions to support the1

contentions.2

MR. HILL:  I understand.  Andy, you had3

worked on that.  Do you want to address that?4

MR. KRIHA:  Sure, this is Andy Kriha.  I5

would say specifically we don't have anything to6

respond to specifically to why her own opinions would7

not be considered expert opinions, but we would echo8

what Mr. Roach said about the allegations not being9

sufficient to demonstrate that there's any actual risk10

of the water being depleted 20 miles away from the11

ranch based on the flows she alleges and that are in12

the application.13

JUDGE MERCER:  Okay.  Thank you.  Mr.14

Roach, I'll direct this follow up to you, Ms.15

Henderson has noted that she does, in fact, have16

familiarity with the Madison Aquifer because she buys17

water from the Madison Aquifer for her livestock use18

and during her 15 years on the Igloo-Provo Water19

Project District, she has spent significant amounts of20

time studying government and corporate documents that21

involve water quality, movement, toxicity and the22

like.  Why would that -- again, I'm not talking merits23

here, we're not getting into the merits, but at the24

contention admissibility stand or position, why would25
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that not be sufficient in order for this contention to1

be admissible.  Discuss about the arguments and the2

weight and all that stuff down the line at the merits3

hearing, but at this stage why would that not be4

sufficient?5

MR. ROACH:  Well, I think the most6

significant issue is whether she presents a genuine7

dispute of material fact or law with the application. 8

Ms. Henderson simply doesn't engage with the analyses9

in the application.  She sort of talks past them to10

make the assertion that this 500 gallons per minute11

withdrawal rate is going to result in the depletion of12

the aquifer, but she doesn't acknowledge what was13

assessed and dispute that with any particularity as14

that criteria requires.15

JUDGE MERCER:  Well, on that particular16

issue, I did not see anywhere in the environmental17

report where there was a test done of the quantity18

that was available from the Madison Aquifer.  There19

were a number of pumping tests that were performed and20

that were cited in the environmental report but those21

all relate to an aquifer other than the Madison22

Aquifer.  They relate to the Inyan Kara Aquifer.  So,23

I'm not sure where are you looking that there was24

discussion in the environmental report of the actual25
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availability of this 500 gallons per minute?1

MR. ROACH:  To the extent that you're2

asking a question specifically about the Madison3

Aquifer, I would need to consult with colleagues to4

track down the citation of that particular issue. 5

But, regarding depletion as a whole, as we indicated6

in our answer, our observation is that she does not7

dispute information in the application.  8

JUDGE MERCER:  Okay.  I'm going to turn to9

Mr. Kriha and ask a similar question.  If you want to10

take the opportunity, Mr. Roach, to try to track that11

down while we're doing that.12

MR. ROACH:  Sure.13

JUDGE MERCER:  Mr. Kriha, I noted in14

Powertech's answer, there was a reference to, let's15

see, on page 30 of your answer, Powertech said, as16

evidenced in sections 3.1.6.3 and 3.1.6.4 of the LRA17

Combined Technical/Environmental Report, Powertech has18

invested significant effort into studying the local19

aquifers and devising a strategy that will not only20

prevent pollution of the water supply, but will not21

deplete water resources in excess of what the22

environment can sustain.23

Where in those sections, which discuss24

issues related to liquid waste disposal systems, does25
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the environment report discuss not depleting water1

resources in excess of what the Madison Aquifer can2

provide?3

MR. KRIHA:  I would need a minute to look4

that up in the report. 5

JUDGE MERCER:  Okay.  Mr. Roach, while he6

is doing that, have you received any feedback from7

your enquiry yet?8

MR. ROACH:  I'm still working on that,9

Your Honor.10

JUDGE MERCER:  Okay.  While you're waiting11

for that, Mr. Roach and Mr. Kriha, while you're12

looking that up, I'll move on to a related question. 13

I'm going to address this to you, Mr. Roach.  On page14

18 of the staff's answer, you state that Ms. Henderson15

does not take issue with any relevant portion of the16

application, yet she expressly notes on page three of17

her contention that she take issue with Powertech's18

application where it calls for a 500 gallon per minute19

well from the Madison.  Why is that not a sufficient 20

taking issue with a relevant portion of the21

application?22

MR. ROACH:  Your Honor, in this proceeding23

the standard of what is required for information in24

the application and here, we're talking about the25
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environmental report, is spelled out in 51.60(a) and1

that regulation requires that the environmental report2

include updates to significant information relating to3

significant environmental changes and Ms. Henderson4

doesn't address that standard at all.  5

So, what would be required is pointing out6

the new information and addressing the significance of7

it.8

JUDGE MERCER:  Actually, 51.60(a) says9

that the supplement may be limited to incorporating by10

reference, updating or supplementing the information11

previously submitted to reflect any significant12

environmental change.  It doesn't say it only or must. 13

It says it may and here we didn't have -- it does not14

seem like Powertech took that path that was available15

to it and it actually provided significantly more16

information than just updated or supplemental17

information.  18

So, why would Ms. Henderson not be able to19

contest the information that Powertech chose to20

provide in its environmental report when it opted not21

to take the easier path, one might say, that was22

available to it? 23

MR. ROACH:  Well, the regulation in24

51.60(a) spells out what is material for the25
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application.  In a license renewal proceeding, we take1

into account what has already been done.  The analyses2

that have already been done and we focus on the delta3

between then and now and so that's what we're looking4

at here under NEBA is whether there is any significant5

environmental change that has occurred.6

JUDGE MERCER:  So, when the staff talks7

about her not taking issue with any relevant portion8

of the application, it's more we should read that as9

saying that she didn't identify any new or significant10

information?11

MR. ROACH:  That is our position, but even12

if that were not to be agreed to by the board, these13

contentions which were in many respects, litigated in14

the initial licensing proceeding in their substance, 15

they don't take issue with the initial application,16

the initial ER as well.17

JUDGE MERCER:  Understood, and I know that18

Ms. Henderson was an intervener in the initial19

application and had submitted contentions, I did not20

see in her earlier contention where she specifically21

took issue with the availability of a 500 gallon per22

minute Madison well.  Are you aware of that contention23

specifically being addressed? 24

MR. ROACH:  The pleading that she filed25
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was submitted as an exhibit in the initial licensing1

proceeding for the evidentiary hearing and it included2

essentially identical information to what was included3

in her pleading.  It does not appear to have been4

filed initially as a stand alone contention.5

JUDGE MERCER:  Okay.  6

JUDGE ARNOLD:  This is a good point for me7

to ask a question.  Dewey-Burdock site currently has8

a license for recovery of uranium, correct?9

MR. ROACH:  Yes.10

JUDGE ARNOLD:  Now, when the commission11

granted that license, doesn't that sort of codify the12

commission decision that recovery of uranium at the13

Dewey-Burdock site would not lead to unacceptable14

environmental consequences?15

MR. ROACH:  I would agree that that is the16

message at the time from the commission's decision to17

issue the license.  There are several review tasks18

that the staff must complete to find that a renewed19

license can be issued, but in essence, I agree with20

your point.21

JUDGE ARNOLD:  So, at this point, if there22

is no new information that this contention is based23

upon, doesn't this contention essentially challenge a24

commission decision?25
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MR. ROACH:  I suppose, in a sense, it does1

at least in a way that the previous findings should be2

persuasive today if not outright preclusive.3

JUDGE MERCER:  Thank you, Judge Arnold. 4

Mr. Roach or Mr. Hill, in the interim when we've been5

discussing, have you heard back from any of your folks6

who are assisting you regarding the earlier questions?7

MR. KRIHA:  Yeah, this is Andy Kriha.  I8

can speak to the question.9

JUDGE MERCER:  I'm sorry, Mr. Kriha, I10

didn't mean Mr. Hill.  I apologize.11

MR. KRIHA:  No worries.  We would agree12

that the two sections that we cited in our response13

only go to the quality half of our statement, not to14

the quantity depletion half of our statement. 15

Quantity depletion is actually supported by section16

2.2.3.2, which does go primarily in depth on the Inyan17

Kara Aquifer, but does include data related to the18

Madison and the other aquifers.19

JUDGE MERCER:  I'm sorry, what was that20

section referenced, 2.3.?21

MR. KRIHA:  2.2.3.2.22

JUDGE MERCER:  2.2.3.2, 2.2.3.2 and then23

what subsection because 2.2.3.2 it says groundwater24

and then there are a number of subsections below that.25
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MR. KRIHA:  Yes, so that first subsection,1

the .1 in table 2.2-4 contains data on water draws2

from all the aquifers.3

JUDGE MERCER:  Well, that talks about4

estimated water use in Custer and Fall River County,5

South Dakota, but it doesn't break it down to what6

aquifer from which it's being pulled.  So, I'm still7

looking for -- 8

MR. KRIHA:  That's -- 9

JUDGE MERCER:  Where in the documentation10

there is support for the fact that a 500 gallon per11

minute Madison well is, in fact, existing or12

available?13

MR. KRIHA:  We have not identified14

specific data that's broken down to just the Madison15

Aquifer.16

JUDGE MERCER:  Okay.17

JUDGE ARNOLD:  Let me ask you a question18

here.  SER Section 7.2.5.1 discusses an analysis of19

potential draw down and it says the draw down is20

approximately 12 feet in the Fall River Aquifer and 1021

feet in the Chilson Aquifer.  Would that analysis have22

involved the aquifer that Judge Mercer is talking23

about?24

MR. KRIHA:  I'm not able to answer that25
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right now.1

MR. ROACH:  I'll start checking on that2

too.3

JUDGE MERCER:  Thank you, Mr. Roach, but4

from my review of the materials, if we take the two5

aquifers that were identified by Judge Arnold, the6

Fall River Aquifer and the Chilson Aquifer, and then7

we look at figure 2.2-3, which is the stratigraphic8

column of the Black Hills area, it identifies from my9

reading, those two aquifers being in the Inyan Kara10

group, which is the Mesozoic, whereas the Madison is11

identified significantly deeper in the Paleozoic.  12

So, as I read the documentation, that draw13

down would not indicate anything regarding the14

availability from the Madison just based on the15

documentation that Powertech submitted, but Mr. Kriha16

or Mr. Roach, feel free to correct me if you believe17

I'm incorrect.18

MR. ROACH:  I can point out some19

information the SER where the staff assessed the water20

balance information.  It's -- I don't have the21

immediate citation, I'll get that momentarily, but the22

relevant information is the staff has reviewed the23

applicant's water balance information and finds that24

it is acceptable...the staff recognizes that a25
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significant quantity of water will be required from1

the Madison Aquifer if land application is utilized;2

however, the staff analyzed these withdrawals and the3

associated effects.  Based on its review of the water4

balance information, the staff finds that it is5

consistent with Section 3.1.3 of the Standard Review6

Plan and complies with 10 CFR 40.32© and 40.41©.  7

So, that's a little bit of pertinent8

information, but just stepping to sort of the9

admissibility criteria issue, I think Ms. Henderson's10

claims about this issue are sort of conclusory.  She11

says there will be impacts.  She says, I have reviewed12

the documents and ultimately that's not a genuine13

dispute with the application.14

JUDGE MERCER:  Right, but she identified15

where the application says that there's going to be a16

500 gallon per minute well from the Madison and has17

said based on her experience that she is not aware of18

any such high quantity source available.  Why would19

that not be taking issue with the application?  Why20

would that not be a material dispute that Powertech21

says this is going to be available and she says based22

on my experience, based on my use or my purchase of23

water from that same aquifer, I'm not aware of the24

availability of something that will give you that25
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much.  How is that not a genuine dispute?1

MR. ROACH:  I think what she failed to is2

tie her experience to the overall issue of water3

availability.  It's not really clear how her4

experience in purchasing water from the Madison5

Aquifer would like her to be able to understand the6

overall water availability and, you know, therefore7

whether 500 gallons per minute would push the aquifer8

to depletion.9

JUDGE MERCER:  Would that be something she10

necessarily would have to do at this stage or wouldn't11

that go more to the weight of her testimony at the12

merits?  Especially in light of her service for 1513

years on the Igloo-Provo Water Project District.14

MR. ROACH:  I think fundamentally spelling15

out the connection between her knowledge and the16

impact that she's asserting might occur, that she17

fears would occur, is what is required under the18

admissibility criteria.  In order to state a genuine19

dispute.20

JUDGE ARNOLD:  Let me ask, Mr. Sword,21

here, what Ms. Henderson actually says in contention22

one is I know of no Madison water deposit in the area23

that would deliver such a large amount of water.  Is24

that a fact about the availability of water or is that25
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a fact about the extent of Ms. Henderson's knowledge1

of the water? 2

MR. SWORD:  No, correct, and so one of the3

things that I think we have been talking about and4

maybe I was in my opening responses to some of the5

questions as to what an expert is, does she have6

anybody with a PhD that can testify to that or support 7

an affidavit?  That's no.  But there are several ways8

that you can become an expert and one of the things 9

that she does in there, she ranches.  She's got a10

successful ranch.  Her ranch is dependent upon water. 11

She gets water from the wells.  She has other12

resources in stock dams.  She was on the Igloo-Provo13

Water District and so her livelihood has made her an14

expert in the water.  So, when she says that, that's15

based upon 40 -- even since she was a kid of knowing16

how the water works and so as to her contentions,17

there's no better way to become an expert than18

actually have your livelihood depend upon it.  19

That's the basis when she writes her20

contentions, it's life experience that makes her an21

expert.  It's not a fancy degree.22

JUDGE TRIKOUROS:  I had a short question23

on this subject.  The 8,500 gallon per minute number24

that is referenced by Ms. Henderson, my question is25
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really to anybody there, does the ISL process1

permanently remove that amount of water from the2

aquifer or is it in essence borrowing that amount of3

water from the aquifer, processing it and then4

returning it to the aquifer? 5

MR. SWORD:  I'm not sure I understand the6

question.7

JUDGE TRIKOUROS:  Is the 8,500 gallons per8

minute every day, whatever the -- that's per minute,9

I'm sorry.  Is the 8,500 gallons per minute a10

withdrawal from that aquifer, is it permanently lost11

or is part of a process that removes water from the12

aquifer, processes that water to remove the uranium13

and then returns that water to aquifer?  So that the14

aquifer, in essence, is not being fully depleted of15

that amount of water.16

MR. KRIHA:  This is Andy Kriha.  Section17

4.2.2.4.1, uranium recovery water balance, does18

discuss that the majority of the water is -- only a19

small fraction of the water is used and the majority20

is returned to the deposit.21

JUDGE TRIKOUROS:  It is not clear to me22

what Ms. Henderson was referring to in terms of that23

number with regard to the -- certainly, I have an24

answer to the question about the total removal from25
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the aquifer and that fact that most of it is returned1

to the aquifer.  But, is the Ms. Henderson's question2

related more to the ability of the aquifer to provide3

the 8,500 gallons per minute necessary for this4

process to function?  That wasn't clear to me either. 5

There's only one, really a page or less than a page of6

discussion associated with the contention.7

MR. SWORD:  So, as we discussed, there is8

the concern that there will be depletion of the9

available water, but then I think as to the sentence10

that you're looking at, I think it's the and, and so11

not only is she concerned about the depletion of the12

water, but then it's the and when it's returned to the13

aquifer, she's concerned about the pollution that is14

returned into the aquifer.  So, it's two parts.15

JUDGE TRIKOUROS:  I understand, yes, I16

understand.  I'm referring specifically to the part17

regarding the utilization of 8,500 gallons per minute18

flow from the aquifer right now.  I understand that19

when it's returned, it's returned not in the original20

state that it was removed, certainly that's clear, but21

it wasn't clear to me with respect to the aquifer's22

ability to provide the 8,500 gallons per minute even23

in a borrowed sense.  It wasn't clear what her24

question was focusing is.  It sounds like it's25
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focusing on the ability of the aquifer to initially1

provide 8,500 gallons per minute, but since most of2

that water is returned to the aquifer, it doesn't3

sound like the concern is that the aquifer will be4

depleted of water in the long term.  So, it wasn't5

clear to me what her contention was referring to6

specifically with respect -- 7

MR. SWORD:  I think her -- 8

JUDGE TRIKOUROS:  To water flow.9

MR. SWORD:  Correct and I think her10

contention is two-fold.  One, it's not going to be11

able to supply that amount and then two, if it does12

it's going to be polluted when it's returned.  So, I13

think her concerns are two-fold.14

JUDGE ARNOLD:  Could you tell me15

specifically what sections in the Environmental Report 16

this contention is challenging?17

MR. SWORD:  I cannot.18

JUDGE MERCER:  Any further questions,19

Judge Trikouros?20

JUDGE TRIKOUROS:  No.21

JUDGE MERCER:  Judge Arnold?22

JUDGE ARNOLD:  Okay, yes.23

JUDGE MERCER:  On contention one?  Okay. 24

Before you get there, sorry, I guess this question is25
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to all counsel, is anyone aware of a requirement that1

the section of the Environmental Report actually be2

called out as opposed to the substance as Ms.3

Henderson did by noting or taking issue with the4

requirement of 500 gallons per minute?5

MR. SWORD:  I am not.6

MR. ROACH:  I know that this question has7

been addressed before and generally the rule is that8

the adjudicator is not expected to sift through9

voluminous documents to sort of suss out the core of10

the petitioner's point.  That's sort of paraphrasing11

case law from a number of NRC cases.  If you'd like me12

to find a specific case, I can look for that, but the13

point is, sort of as I said.14

JUDGE MERCER:  Thanks, Mr. Roach.  I'm15

completely aware of those cases, I think I cited or16

the board cited those in a prior decision, but here17

we're talking about a quote of 500 GPM and one easily18

can pull up the application and control F 500 GPM and19

boom, you come up with Section 2.7.2.4.1.2 and Section20

4.2.2.4.2, the latter of which says the total project21

wide restoration extraction flow rate will be22

approximately 500 gallons per minute.  I'm not quite23

sure if we need the petition to say, the challenges is24

where the application says 500 gallons per minute in25
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Section 4.2.2.4.2.1

JUDGE ARNOLD:  Let me ask, is the number 2

500 that you are challenging?  Are you saying they3

will actually use less water or are you talking about4

the availability of water to provide 500 gallons per5

minute?  Because those would be addressed in different6

parts of the ER.7

JUDGE TRIKOUROS:  My understanding is the8

500 gallons per minute is specific to the Madison, not9

the total flow that provided by Ms. Henderson's 8,50010

gallons.11

JUDGE ARNOLD:  But I'm wanting to know,12

are they challenging the 500 number or are they13

challenging the availability of water to meet that 50014

gallons per minute -- 15

JUDGE TRIKOUROS:  That is not -- 16

JUDGE ARNOLD:  Because those would be17

addressed in different places in the ER.18

MR. SWORD:  I believe that she's19

challenging the availability of it and in particular,20

how that would affect her ability to get water as21

well.22

JUDGE MERCER:  And on the availability23

question, Mr. Roach or Mr. Kriha, have you found24

anything in the ER that actually says or demonstrates25
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that the 500 gallons per minute will, in fact, be1

available from the Madison?2

MR. ROACH:  I haven't located a specific3

ER citation.  The SER citation that I read the excerpt 4

from just for your reference is SER Section 3.1.3.5.5

JUDGE MERCER:  Sorry, just to make sure I6

got that, 3.1.3.5?7

MR. ROACH:  Yes, sir. 8

JUDGE MERCER:  Thank you.  Mr. Kriha?9

MR. KRIHA:  Yeah, we've not identified any10

additional citations. 11

JUDGE MERCER:  Okay. 12

MR. KRIHA:  To that fact. 13

JUDGE MERCER:  Thank you.  Do either of my14

colleagues have any other questions on Ms. Henderson's15

contention one?16

JUDGE TRIKOUROS:  No.17

JUDGE ARNOLD:  No.18

JUDGE MERCER:  All right.  Before we move19

one, Mr. Sword, this is Ms. Henderson's contention and20

a lot of the discussion was directed at folks other21

than you while you did get some questions.  I just22

wanted to make sure there was nothing that was raised23

by Mr. Roach or Mr. Kriha that you might want to24

address or respond to very briefly.25
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MR. SWORD:  I appreciate the courtesies. 1

I have nothing further to add. 2

JUDGE MERCER:  Okay.  We'd like to turn3

next to the individual petitioner contention three,4

determination of baseline ground water quality. 5

In that third contention, individual6

petitioner raises a number of issues related to7

baseline quality of the ground water.  The one item8

that I would like to address is a statement on page9

five of the contention that, "Because the chemical10

warfare agents dumped in the area has not been11

considered by Powertech, this presents a sizeable risk12

to area water supplies that is simply unacceptable". 13

The staff responded to this assertion on14

pages 21 and 22 of its answer noting essentially that15

there's no identification of a change since the 201416

SEIS issued by the staff in connection with17

Powertech's prior application.  The staff also notes18

that the contamination by the individual petitioner19

was analyzed in the 2014 SEIS.  The staff then cites20

a 2023 commission issuance, 98 NRC 33, and the correct21

pinpoint site would be to pages 45 and 46, wherein the22

commission said in the context of a license amendment23

proceeding that the opportunity to challenge a24

supplemental ER reasonably entailed looking at the25
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previous environmental documents prepared for the same1

facility.  2

In footnote 84, the commission and I must3

note that the commission there is the currently4

constituted commission that we have, said, "Since the5

purpose of the Environmental Report is to facilitate6

the staff's preparation of its environmental7

assessment or environmental impact statement, we find8

it reasonable that a petitioner should examine the9

previous environmental assessment in this scenario,10

especially when it is referenced by all participants11

before the Licensing Board."  12

Mr. Sword, my question to you is why13

should we believe that the identically constituted14

commission would not hold similarly here and preclude15

admission of this contention on similar grounds? 16

MR. SWORD:  Ms. Henderson when she writes17

this contention, she's basing it based upon her own18

personal experience at the Black Hills Army Depot at19

Igloo.  She was on the Restoration Advisory Board. 20

She has attended numerous hearings on that.  That is21

the basis of that contention is her concerns.22

JUDGE MERCER:  I understand that that's23

basis or that's the genesis of her concerns, but the24

fact that she indicates that certain chemical warfare25
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agents have not been considered by Powertech, but in1

fact, it was considered in connection with the 20142

SEIS, even though it's not in the ER, but it's in the3

SEIS from 2014.  As I read that commission decision4

from last year, it seems like the commission would5

tell us, even if we wrote up something admitting that6

contention, it would be appealed and the commission7

would tell us that we're wrong because it's not a8

contention of omission because it's addressed in the9

2014 SEIS.  10

I'm just wondering would that not be the11

case?  Do you believe that that case would not apply12

and that an admitting contention could actually go13

forward on that basis?14

MR. SWORD:  The basis of that, and I15

understand as part of these proceedings we're not to16

admit other evidence.  What I would tell you is that17

when Ms. Henderson makes that allegation as part of18

the Black Hills Army Depot and the concerns that she19

has, longstanding concerns, her ranch is right next to20

there.  They have found contaminants at the Army depot21

in prior clean ups.  22

Ms. Henderson's contention is, and it's23

always been, that they've never fully cleaned up that24

Army depot.25
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JUDGE MERCER:  Okay. 1

MR. SWORD:  So that's the basis of it. 2

She does not necessarily agree that it was ever3

cleaned up and by way of, she would have contentions4

with the prior determinations.5

JUDGE MERCER:  Okay.6

MR. SWORD:  And that's not in the7

petition, but that's the basis and those are the8

reasons why she writes that. 9

JUDGE MERCER:  Okay.  Do either of my10

colleagues have any questions on contention three?11

JUDGE ARNOLD:  Yes, I do for Mr. Sword.  12

Can you identify what part of the license application13

this contention is challenging?14

MR. SWORD:  I cannot.15

JUDGE ARNOLD:  Okay.  For the staff, in16

your answer to this contention, you stated, "The scope17

of environmental information Powertech must provide in18

its LRA is limited by 10 CFR 5160(a), to that which19

reflects any significant environmental change since20

the 2014 SEIS, thus a contention that does not21

identify a change and explain its significance, does22

not raise a genuine dispute with the application on a23

material issue of law or fact".  I found that an24

interesting statement because I've been trying to25
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determine what exactly the scope of this adjudication1

is.  Other than the statement you have in there, do2

you have support for that statement?  That anything3

that does not identify a change is outside of the4

scope?5

MR. ROACH:  Other than the language of the6

regulation, I don't have anything immediately to hand,7

but the 51.60(a) spells out the application8

requirement this proceeding is regarding the license9

renewal application and so I think logically the point10

follows.11

JUDGE ARNOLD:  Okay, is the scope limited12

to the application or to the entire renewal process?13

MR. ROACH:  Well, it is limited to the14

application with certain exceptions.  For example,15

like the NHPA consultation process.16

JUDGE ARNOLD:  Okay, well let me ask, was17

the baseline water quality determined during the18

initial licensing of the Dewey-Burdock site?19

MR. ROACH:  Well, there was a contention20

addressing that and it was resolved in favor of the21

staff and the applicant.  The NRC issued a license,22

so, yes.23

JUDGE ARNOLD:  Okay and did Ms.24

Henderson's third contention provide any new25
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information that would reflect upon that initial water1

quality determination?2

MR. ROACH:  I am not aware of any new3

information that Ms. Henderson has included, although4

it would be her burden to highlight that and explain5

the significance of any new information.6

JUDGE ARNOLD:  Mr. Sword, would you like7

to comment on whether or there is new information in8

contention three that needs to be considered here that9

wasn't considered during the initial licensing?10

MR. SWORD:  I would rely upon the petition11

and all the submissions.12

JUDGE ARNOLD:  Thank you.13

JUDGE TRIKOUROS:  Well, again, I have a14

question regarding scope.  Specifically, in Contention15

3, Ms. Henderson states -- this is on page 5 --16

"Because the chemical warfare agents dumped in the17

area have not been considered by Powertech, this18

presents a sizable risk to area water supplies that is19

simply unacceptable."20

I don't understand.  That's a very brief21

statement and one could ask many questions regarding22

that statement.  And at a minimum, I would like to23

understand, when you say, when Ms. Henderson says it24

has "not been considered by Powertech," what are you25
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referring to?  What consideration are we talking1

about?2

And also, my understanding from just3

reviewing the maps, this Army Depot appears to have4

been at Igloo, correct?5

MR. SWORD:  Correct.6

JUDGE TRIKOUROS:  And that looks like,7

roughly, 20 miles from the site. 8

MR. SWORD:  So, I would rely upon Ms.9

Henderson's own submission.  But I would tell you, her10

concern is based upon her experience at the11

restoration of the Igloo Army Depot.  So, when she12

talks about that -- and I kind of alluded to it the13

last time -- she does not fully believe that Igloo has14

ever been fully cleaned up.15

And then, the only thing that I would add16

to it is there's been numerous government agencies out17

there that have found toxins out there at the Igloo,18

and she continues to maintain that there's toxins out19

there today.20

JUDGE TRIKOUROS:  Right.21

MR. SWORD:  Yes.22

JUDGE TRIKOUROS:  I mean, she states23

specifically that -- she's referring to a 4,000-foot24

Madison well, indicating that there appear to be25
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pollutants in that well that are associated with the1

Army Depot.  But that is not the license application2

that we're discussing here.  And the connection3

between those two is just not clear to me.  In other4

words, are we talking a cumulative effect here?  What5

is the effect that we're talking about between the6

current license application and the Army Depot at7

Igloo?8

MR. SWORD:  It is near -- as I read it,9

it's a cross-contamination, is what she's concerned10

about.11

JUDGE TRIKOUROS:  Okay.  I'm not sure I12

understand what that means.  The cross-contamination13

means the Army Depot may affect the water --14

MR. SWORD:  As I read it, it is that she's15

concerned about the water and that the uranium mining16

will affect the water supply, and thus, affect the17

Army Depot.  As a concession, that's two or three18

steps away.  It's probably not as direct as -- it's19

not a direct correlation.20

JUDGE TRIKOUROS:  So, if Powertech were to21

consider the Army Depot in their environmental report,22

it isn't clear what exactly that consideration would23

be?24

MR. SWORD:  Correct.25
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JUDGE MERCER:  Mr. Sword, a very brief1

followup on that.2

MR. SWORD:  Uh-hum.3

JUDGE MERCER:  In its Answer, the staff4

states, on page 22, "She" -- referring to Ms.5

Henderson -- "does not acknowledge that the 2014 SEIS6

addresses BHAD" -- Black Hills Army Depot -- "site7

conditions."  And it cites, in footnote 106, the 20148

SEIS, where that discussion took place.9

Do you dispute that the 2014 SEIS actually10

addressed the Black Hills Army Depot site conditions?11

MR. SWORD:  No, I don't dispute that.12

JUDGE MERCER:  Okay.13

MR. SWORD:  The only thing that I would14

add is -- and what I said earlier is -- that Ms.15

Henderson disputes that it's been properly cleaned up.16

JUDGE MERCER:  All right.  Thank you.17

Do either of my colleagues have anything18

further on Individual Petitioner Contention 3?19

JUDGE ARNOLD:  No.20

JUDGE MERCER:  All right.  Seeing that,21

we're going to move now to the Organizational22

Petitioners' Contention No. 2, "Failure to Consider23

Cumulative Effects."24

On page 22 to 25 of the Organizational25
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Petitioner's petition, it identifies a number of1

purported cumulative effects that allegedly have not2

been considered in the license renewal application. 3

But the Answers that were filed by both the staff and4

the Petitioner identify the various aspects of the5

license renewal application that the staff and the6

Applicant contend do, in fact, address those effects.7

So, Mr. Parsons, this question is directed8

to you.  Do you agree or disagree that the license9

renewal application does, in fact, address those10

effects?  And if you disagree, which ones do you11

contend still have not been considered?12

MR. PARSONS:  Thank you, Judge Mercer.13

We do disagree that those aspects have14

been considered.  The various exhibits that we --15

(Audio interference.)16

JUDGE MERCER:  I'm sorry.  I'm sorry, Mr.17

Parsons, I'm going to interrupt.  Your connection is18

less than ideal and you were cut out when you said,19

"various exhibits," and then, we lost you here in the20

hearing room.21

MR. PARSONS:  Thank you, Judge Mercer.  I22

apologize.23

Various exhibits describe aspects of the24

project that have been proposed that are in Powertech25
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submissions to various agencies that have not been1

analyzed.  Those include expansions of the recoverable2

ore.  It includes additional projects -- what are3

referred to in the petition as satellite mines -- that4

will extract material that will be brought to the5

Dewey-Burdock site for processing; thereby, increasing6

the contaminants and waste materials at the site, for7

instance.  And those are aspects that have not been8

addressed in any environmental review.9

They may have been mentioned, as Powertech10

points out, mentioned in the -- and as the petition11

points out -- mentioned in the combined report, but no12

impact analysis has been conducted, either in the13

previous proceeding or in this combined report that14

was submitted to support the license renewal.15

JUDGE MERCER:  Just to make sure I16

understand that response, Mr. Parsons, Organizational17

Petitioners recognize that those items have been18

identified or called out perhaps in the license19

renewal application, but the issue really is the lack20

of impact analysis of those?21

MR. PARSONS:  Powertech in their Response22

acknowledged that those are, you know, those are real. 23

Yet, there has been no environmental analysis. 24

There's nothing in the existing documentation that25
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describes how those will impact and increase the1

impacts.2

For instance, if there are additional ore3

bodies, if there's more mining extraction to be4

occurring on the Dewey-Burdock site, it's going to5

have additional impacts to cultural resources and6

otherwise, wildlife habitat, et cetera.  And that sort7

of gets to the lack of the environmental review that8

the petition is addressing, raising as a contention.9

JUDGE MERCER:  Okay.  I'll now turn to Mr.10

Kriha and Mr. Roach.11

And, Mr. Kriha, if it's not going to be12

you, if it's going to be Mr. Hill, let us know.13

But what is the position of Petitioner --14

or I'm sorry, not Petitioner -- the Applicant and what15

is the position of the staff as it relates to the16

analysis of the environmental impact of those two17

items that were called out by Mr. Parsons in his18

Response?  Mr. Kriha, we'll turn to you first.19

MR. KRIHA:  Okay.  And I don't know,20

Jason, do you want to take it or do you want me to go21

ahead?22

(No audible response.)23

Okay, I got it.24

So, our position is simply to reference to25
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the information that was provided in the application. 1

We believe that information is sufficient for the NRC2

staff to be able to conduct any environmental reviews3

on a going-forward basis that it is required to4

evaluate at the time any such potential future5

expansions would require that analysis.6

JUDGE MERCER:  Before we turn to Mr.7

Roach, just to follow up on that, where in the8

application is this material that Powertech believes9

is sufficient?10

MR. KRIHA:  Right.  So, we did say it on11

page 24 of our response; several sections within the12

LRA Combined Technical Environmental Report that we13

feel detail what those potential expansions are to14

provide.  You know, there was not additional analysis15

conducted, but we believe the information provided16

about what those are provide the staff with the17

information it needs to conduct its environmental18

review.19

JUDGE MERCER:  All right.20

JUDGE ARNOLD:  Are these expansions21

permitted under the current license or do you need22

additional authority, licensing authority, to perform23

these expansions?24

MR. KRIHA:  We would need additional25
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authority to perform these expansions.1

JUDGE ARNOLD:  So, you have not yet2

applied for these expansions?3

MR. KRIHA:  That's right.4

JUDGE MERCER:  Can I do a quick followup?5

Mr. Parsons, if, as Mr. Kriha noted,6

Powertech would have to seek and receive additional7

licensure from the NRC for those expansions, wouldn't8

an environmental analysis, or a claim of lack of9

environmental analysis, really be ripe at that point10

as opposed to currently?11

MR. PARSONS:  Thank you, Judge Mercer.12

Our position is that the National13

Environmental Policy Act and NRC regulations require14

an analysis of all reasonably foreseeable impacts. 15

And so, NEPA does not allow an applicant for, does not16

allow an applicant to sort of, you know, piece it17

together as they go.  If there are reasonably18

foreseeable impacts that are known at the time of a19

licensing application, at the time of a NEPA study,20

they have to be included in that NEPA study.  You21

can't piece it out over time.22

JUDGE MERCER:  Understood, but here --23

MR. PARSONS:  A genuine issue of law is24

that that's required.  I understand that NRC staff and25
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Powertech dispute that that's what the law requires,1

but we believe, and we've provided authority, that2

that is, indeed, the law.3

JUDGE MERCER:  Understood, but here,4

wouldn't it be accurate to say it's not reasonably --5

sorry, I just lost the word that you were using --6

reasonably apparent that --7

MR. PARSONS:  Reasonably foreseeable.8

JUDGE MERCER:  Thank you.9

It's not reasonably foreseeable for those10

actions to take place because, in order for those to11

take place, Powertech would have to go through12

additional licensing procedures.  And so, it's not13

something that needs to be addressed now, but it's14

something that would be addressed later on?15

MR. PARSONS:  So again, I think we're16

talking about the same issue of law.  This is that17

segmentation issue.  NEPA does not allow an agency to18

avoid environmental review, even though the19

application has not been -- even though it's not under20

consideration at the moment in that agency.21

What we've pointed out is Powertech's22

submissions to other agencies that demonstrate that23

these expansions and other mines are reasonably24

foreseeable at this time, and that is the trigger for25
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the requirement that they be analyzed in this NEPA1

exercise.2

JUDGE MERCER:  And I've looked at the3

cases that you've cited in your materials.  But just4

if you could call to mind one or two that address this5

particular issue in this type of a factual situation6

where there is, in fact, an application that is7

pending that would allow for the applicant to engage8

in activity, and could engage fully in that activity.9

And then, there is additional activity10

that could be brought on later where the courts or the11

Commission have held that that future licensed12

activity has to be considered at the very beginning,13

even though it's not activity or construction that is14

required for the actual licensed project to take15

place.16

I mean, this is not a situation where17

Powertech is saying, hey, we're going to submit an18

application for this part of the project now, and19

then, we're going to submit an application for this20

part of the project later on.  And only after both of21

those have been approved is the project really able to22

move forward.23

This is a situation where, if Powertech24

submits its application now and moves forward, it can25
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do so and it can accomplish everything that it said1

it's going to accomplish.  The other stuff later on is2

simply expanding the scope, not a necessary or3

essential element for the initial project to go4

forward.5

MR. PARSONS:  Yes, again, this deals with6

what's reasonably foreseeable has to be assessed in7

current NEPA project.  So, that's pretty black-letter8

NEPA law.  I'm happy to find a cite for that.9

I would argue that simply because the10

existing license -- at least from the NRC perspective,11

I think it's worth noting that there are several other12

agencies that have not, state and federal agencies13

that have not --14

(Audio interference.)15

MR. PARSONS:  It may have a license from16

the NRC, but it cannot begin construction as it17

stands.18

But, notwithstanding I believe it is an19

analogous situation, regardless of the fact that they20

could with this license proceed with what's approved,21

and then, come back for additional licensing.  That is22

the same as that segmentation case law I'm talking23

about.24

If a project, if there are other25
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components that will have additional impacts that are1

reasonably foreseeable -- and we believe that these2

Powertech submissions to other agencies demonstrating3

these additional aspects make it reasonably4

foreseeable -- then that's what triggered the NEPA5

requirement at this time.6

It is a look-before-you-leap statute and7

it does front-load that analysis.  So, anything that's8

reasonably foreseeable must be looked at.  Otherwise,9

it evades the cumulative impacts analysis requirement.10

JUDGE MERCER:  Thank you, Mr. Parsons.11

Mr. Kriha, you were looking up some12

information, I think, for us.  If I'm wrong, please13

let me know.14

And then, Mr. Roach, if we could get the15

staff's view on these particular issues as well?16

MS. GEORGIEV:  This is Katerina Georgiev. 17

I'll be handling this issue for the staff.18

JUDGE MERCER:  Oh, sorry, Ms. Georgiev. 19

Thanks.20

MS. GEORGIEV:  Thank you.21

We would say that these effects are not22

reasonably foreseeable.  Again, these expansions to23

the site have not been developed.  The Applicant just24

now confirmed they have not been applied for.  We25
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would believe the expansions are too remote and1

speculative to constitute reasonably foreseeable2

impacts under NEPA, and NEPA does not require here the3

Applicant to address them.4

JUDGE MERCER:  And they would be remote5

and speculative, despite the fact that Mr. Parsons has6

indicated and provided information that Powertech has7

made application for them to other agencies?8

MS. GEORGIEV:  We do not believe that the9

Organizational Petitioners submitted supporting10

documentation that would be sufficient to establish11

any application.  I believe that the Applicant here12

had said those sites had not been applied for, and I13

believe that would be much more indicative of the14

Applicant's plans than the documents that were15

submitted.16

JUDGE MERCER:  And I believe at least one17

or two of those documents -- Mr. Parsons, I don't want18

to argue your case or carry your water for you -- but19

I think a couple of those had to do with SEC20

disclosures, is that correct?  Is that what you're21

referencing?22

MR. PARSONS:  That's the equivalent, yes.23

JUDGE MERCER:  And so, I guess, Ms.24

Georgiev, how would that documentation not rise to the25
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level of reasonably foreseeable?1

MS. GEORGIEV:  Again, these expansions2

have not been developed.  The staff's knowledge is3

that they have not been applied for, I guess in4

contradiction to the documents.  And we do believe5

that this would fall into not being reasonably6

foreseeable impacts under NEPA.7

JUDGE MERCER:  Is the staff aware of any8

case law that says, in order to qualify as reasonably9

foreseeable when you're dealing with permitted10

activity, that there has to be a permit applied for11

before it can be considered reasonably foreseeable?12

MS. GEORGIEV:  I do believe that we cited13

to Duke Energy Corp in our reply that indicated that,14

for NEPA to come into play, the possible future action15

must at least constitute a proposal pending before the16

agency.  I'm not sure if that would be exactly the17

citation that you were looking for, but I do think18

that that would inform the analysis here.19

JUDGE MERCER:  But in that type of a20

situation, I mean, did that case go through and talk21

about what "pending before the agency" means?  Mr.22

Parsons has indicated that there have been these23

things that have been submitted, addressed to the SEC. 24

I mean, does the case law define at what point25
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something is pending before the agency?1

MS. GEORGIEV:  I don't have a response to2

that specifically, but I would, again, stress the3

point that this Dewey-Burdock facility has not been4

constructed.  It's still a few years out from plant5

construction, and these expansions as well have not6

been constructed/developed, and again, to the staff's7

knowledge, applied for.  We believe that that would8

pretty staunchly fall into the category of being not9

reasonably foreseeable impact at this point.10

JUDGE MERCER:  Did you have something?11

MR. HILL:  Your Honor, this is Jason Hill. 12

If I can expand a little bit?13

Under NEPA, the case law, when it talks14

about reasonable foreseeability, talks about an event15

or an impact that is sufficiently likely to occur. 16

And I don't think here what you have is anything17

that's sufficiently likely to occur because there18

hasn't even been an application for it.  The original19

project under the original license hasn't even started20

construction yet.  And so, something way off in the21

future doesn't meet that sufficiently-likely-to-occur22

standard that's typically required under the NEPA case23

law.24

JUDGE MERCER:  Thanks, Mr. Hill.25
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But a followup on that.  When I was in1

private practice, I represented oil and gas companies2

who would have to seek permits for drilling wells. 3

But if they issued information to the SEC, or if they4

issued information to their shareholders that said,5

"We are going to be developing a new well field in6

northeastern Pennsylvania and it's going to consist of7

X number of acres, and we're going to put in Y number8

of wells, and we have reason to believe there is Z9

reserves there that we're going to tap," just because10

they hadn't applied for the wells from the11

Pennsylvania Department of Environmental Protection,12

does that mean it's not likely to occur, when they're13

going out and hyping this information to all of these14

interested parties?15

I mean, at what point in time -- Mr.16

Parsons is pointing to a number of documents and17

information that says, hey, Powertech is out there18

talking and really saying this stuff is going to19

happen.  Can Powertech kind of control the narrative,20

so to speak, simply by waiting and not submitting an21

application to a governmental authority?  That just22

doesn't seem right or seem to be what the test would23

be under what's likely to occur or reasonably24

anticipated or foreseeable.25
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MR. HILL:  And I don't think that that's1

factually what's going on here.  But if you'll allow2

me a second -- we can come back to it later -- I'll3

try to pull up that SEC document to see exactly what4

it says.  Because I don't think it says, like your5

hypothetical, that "We're going to develop this in6

this amount in this area," you know, with that level7

of specificity at all.8

JUDGE MERCER:  Okay.  But even if -- and9

again, Mr. Parsons, I'll turn it over to you, so you10

can respond -- I mean, at a certain point in time, it11

seems like you don't have to have an application12

pending for something to be reasonably foreseeable. 13

And I guess we're just trying to figure out where is14

that line legally, and I'm not sure that we've15

received any definitive authority on where that line16

is.17

MR. HILL:  And I think it's on that18

sufficiently-likely-to-occur standard in the NEPA case19

law.  We could look for a case on that.20

JUDGE MERCER:  Mr. Parsons, anything you21

want to add on that, on that front?22

MR. PARSONS:  Yes, Your Honor.  We do23

believe that there are, for instance, maps.  If you24

look at Exhibit -- and I understand it should have25
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been labeled as attachments on our original petition1

-- 12 and 13, it lays out two maps.  Sort of if you2

put them side-by-side, you can see the difference. 3

And on what's labeled as Exhibit 12, it's on page 3 of4

that document.  There's a map, and if you lay it next5

to the map that's evident it in Exhibit or Attachment6

13, you can see that we're talking about very specific7

information in terms of additional wells and8

additional ore bodies.  And so, I would just say that9

that level of specific does exist in our filings.10

And then, I would just, overall, submit11

that the argument we're having here about what the12

case law requires and what the documents show, and13

whether it's reasonably foreseeable or not, I would14

say this whole discussion sort of demonstrates that15

this is a genuine issue material to this proceeding,16

a genuine issue of law, fact and law, I think, that17

deserves a deeper dive, so to speak, in the contention18

process.19

JUDGE MERCER:  Thanks, Mr. Parsons.20

And I just want to be clear.  I'm not21

looking -- I want to be clear.  I recognize there is22

a line we are not to cross, which is we are not to get23

into the merits and we're not to discuss those.  The24

Commission has been very clear that's at a later point25
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in time.1

I think the issue that we're having here2

is, what is that legal -- where is the legal tipping3

point, so to speak, as to when something becomes4

reasonably foreseeable or likely to occur, or whatever5

the terminology might be?  And that's to figure out,6

if that exists.7

MR. PARSONS:  Sure, and I do have a8

citation.  And I think the courts have wrestled with9

this over the years.  And I think the fact is that10

there may not be such a bright line.  I think NRC11

staff is trying to say that there's a bright line with12

respect to whether it's been submitted to them or not. 13

And I think the courts reject that.14

There's a case, Delaware Riverkeeper15

Network v. FERC.  The citation for that is 753 F3rd16

1304.  And I think at pin cite 1318 -- that is 1-3-1-817

-- it talks about -- and this is in a pipeline18

context.  So, it's not in situ leach uranium mine.19

But it demonstrates that, and the Court20

talks about -- this is the D.C. Circuit, I believe --21

talks about that it's not always a bright line and22

that different components of the project can be23

considered, even though there was no apparent logic to24

where one project began and the other ended.25
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So, I think it talks about it in terms of1

this; it can be a bit nebulous.  And so, I think2

searching for that bright line is going to be3

difficult and it's going to require some detailed4

briefing and factual development through a hearing,5

frankly, to get this issue resolved.  And that's why6

we raised it as a contention.7

JUDGE MERCER:  Ms. Georgiev, any response8

to Mr. Parsons?  And then, I'll turn to Mr. Hill for9

any followup from you.10

MS. GEORGIEV:  We would just go back to11

the fact that these expansions have not been12

developed.  I don't think that we're hanging our hat13

on the fact that they have or have not been applied14

for, but these are, in our view, remote and15

speculative impacts that the Organizational16

Petitioners are attempting to point to here to support17

their contention.18

We don't think there's enough here for19

this admissibility to stand.20

JUDGE MERCER:  I think Judge Arnold has a21

question, but I want to give Mr. Hill an opportunity22

to respond, and then, we'll turn to Judge Arnold.23

MR. HILL:  I have nothing further at this24

time on this.25
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JUDGE MERCER:  Okay.1

Judge Arnold?2

JUDGE ARNOLD:  Let me just ask the3

Applicant, these formal securities filings that you4

filed having to do with the expansion of the mining,5

is that some approval that is needed in order for you6

to actually expand your mining?  Or is this just an7

information this-may-occur-in-the-future-type filing?8

MR. HILL:  It's been a while since I9

looked at the SEC filing.  This was something that had10

been tried to be introduced in the EAB proceeding11

earlier this year and I'm trying to find it now.12

But, from my recollection, it was like you13

described it at the end there.  It was that this may14

be informational; like this may happen in the future.15

JUDGE ARNOLD:  Okay.  You're not waiting16

for them to come back and give you an approval of any17

sort?18

MR. HILL:  No, not at all.19

JUDGE ARNOLD:  Thank you.20

JUDGE MERCER:  Judge Trikouros?21

JUDGE TRIKOUROS:  Yes.  Again, in dealing22

with this issue of reasonably foreseeable, the23

interface of this particular project with other24

projects in the area, or one interface certainly would25
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be the central processing plant at Dewey-Burdock.  I1

believe the LRA -- I believe it's Section 1.9 --2

indicates that the central processing plant at3

Dewey-Burdock will be used to also be the central4

processing plant for any additional uranium mines that5

are open  in the area, that are, you know, constructed6

in the area.7

So, there's no doubt that there is some at8

least consideration for the fact that there will be9

additional mining activities in the area, and that the10

central processing plant will be utilized for those.11

The question that I have is, if one looks12

at the design of the central processing plant in this13

license renewal application, is it sized to handle14

only this particular project?  Or is it currently15

sized to handle additional projects in the area?16

It's a question to Powertech.17

MR. HILL:  Yes, I'm not sure I can answer18

that at this time.19

Andy, do you know?20

MR. KRIHA:  I'm reviewing that section21

right now, but I can't answer off the top of my head.22

JUDGE TRIKOUROS:  So, the question, while23

you're looking at that, the question for me is,24

really, are they planning to enlarge the scope of the25
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CPP later, when applications are filed for other1

projects, or are they doing it now in anticipation?2

MR. PARSONS:  Judge Trikouros, if I might,3

I don't have that cite in front of me, that4

information, either.5

But I will say that, under the NEPA case6

law, NEPA does require -- for instance, this has come7

up in other mining contexts where you have a mine8

project that will ship to a mill or a mill that will9

accept from other mine projects; that NEPA requires10

the environmental analysis to include the impacts from11

those interdependent components.  So, you can't permit12

a mill and not address where the mining is going to13

come from, for instance.  And you cannot permit a mine14

and not look at where the ore is going to go to be15

milled.16

And so, when you have this17

interdependence, whether practically or financially18

even, then you have a requirement under NEPA to review19

the impacts associated with those various projects. 20

And so, that's one component of the Organizational21

Petitioners' contention.22

JUDGE TRIKOUROS:  All right.  And one23

would see that, certainly, in an increase in waste24

streams and, you know, other factors, engineering25
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factors, that would be required if, in fact, other1

applications were going to be considered in the2

central processing plant, at least from my point of3

view.4

MR. PARSONS:  From ours as well.5

JUDGE TRIKOUROS:  Now, I couldn't find6

anything that clearly indicated that, other to say7

that the central processing plant will be used for8

other applications as well.9

JUDGE MERCER:  Do you have a question,10

Judge?11

JUDGE ARNOLD:  Yes.  Let me ask Powertech12

here.  Is use of the central processing plant at13

least, for other sites, at least as speculative as the14

existence of other sites?15

MR. HILL:  I think we're not aware of any16

other sites that would be using it at this time.17

JUDGE MERCER:  But, then, why would the18

application materials indicate that it would be used19

for those other sites?20

MR. HILL:  I think we're still trying to21

look through, I think we're still trying to look22

through the document real quick.23

(Pause.)24

MR. KRIHA:  Yes.  So, I don't think the25
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application does say that it will definitely be used1

for other sites.  It does say, toward the bottom of2

3.2.1, it does say that it will possibly be used for3

other Powertech satellite projects in the area and may4

be used for tolling arrangements with other ISL5

operations under a different operator.  We're not6

aware at this time of any definite plans to use it for7

those two purposes.8

JUDGE TRIKOUROS:  And you don't know if9

the design of the CPP is built to accommodate that10

possible future use?11

MR. KRIHA:  It appears from the12

information available that it is going to be capable13

of handling at least something more than the currently14

licensed activity, but we don't have a definite answer15

on that.16

JUDGE TRIKOUROS:  All right.  All right.17

MR. PARSONS:  Your Honor, if I might, the18

Tribe's Exhibit -- and again, I apologize for the19

exhibit versus attachment discrepancy there -- Exhibit20

16 to the petition, PDF pages 11 and 12, crossing over21

that page threshold, it does say, for instance, for22

the Gas Hills Uranium Project, you have a statement23

from Powertech -- the parent company is Argha at the24

time -- that the resin -- that is, the processed ore25
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-- will be transported to Azarga at Dewey-Burdock,1

will be transported to Azarga's Dewey-Burdock uranium2

project in South Dakota for processing.3

So, I think what the Tribe has laid out is4

some pretty specific and, you know, concrete5

statements from the company that these projects will6

occur and they will use the Dewey-Burdock project.7

So, I appreciate that some of the language8

in the application may be couched in "mays" and9

"coulds," for instance.  I think that's sufficient on10

its own to make it reasonably foreseeable.11

But the purpose of the exhibits attached12

to the petition was to put that finer point that the13

company, the Applicant --14

(Audio interference.) 15

MR. PARSONS:  -- transported to16

Dewey-Burdock for processing.  So, that's why we think17

this contention deserves further review by this Board.18

JUDGE ARNOLD:  Do those satellite19

operations currently exist?20

MR. PARSONS:  Not to my knowledge.21

JUDGE ARNOLD:  Is there an application for22

those satellite operations?23

MR. PARSONS:  I'm not sure.  I think24

there's some more factual development that perhaps25
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needs to occur.  I think that's --1

JUDGE ARNOLD:  Let me ask Powertech. 2

Satellite operations, are they in the planning stage3

and the permitting stage?4

MR. HILL:  None that we're aware of.  But5

we could check.6

MR. PARSONS:  Again, as a matter of the7

law, I don't think that that's a determinative and8

necessarily -- it's relevant.  I would not dispute9

that it's relevant, but I don't think it's10

determinative.11

JUDGE MERCER:  Let me interject here. 12

Attachment 16 to the Tribe's petition or the13

Organizational Petitioners' petition that Mr. Parsons14

was just identifying, the N143-101 Technical Report,15

"Preliminary Economic Assessment, Gas Hills Uranium16

Project, Fremont and Natrona Counties, Wyoming, USA."17

This question is for Powertech's counsel. 18

What was the purpose of this document?19

MR. HILL:  I'm not sure.  We, as counsel,20

were not involved in preparation of it.  We can visit21

with our client and come back with an answer.22

JUDGE MERCER:  Okay.  Maybe if you could23

make a note to do that during a break, that would be24

helpful.25
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JUDGE TRIKOUROS:  Well, it's identified in1

your petition, in the OSC petition, as a Preliminary2

Economic Assessment.3

MR. HILL:  Uh-hum.4

JUDGE TRIKOUROS:  And it also includes5

Exhibit 17, not just 16, it looks like.6

MR. HILL:  Uh-hum.7

JUDGE TRIKOUROS:  And that also is8

another, a 2021 Preliminary Economic Assessment.9

So, perhaps you can reply to that question10

for both 16 and 17.11

MR. HILL:  Agreed.12

JUDGE TRIKOUROS:  Exhibits 16 and 17.13

MR. HILL:  Yes, sir.14

JUDGE TRIKOUROS:  That would be helpful,15

yes.16

JUDGE MERCER:  All right.  Other than some17

possible followup after we get that additional18

information from Attorney Hill, do either of my19

colleagues have anything further on Organizational20

Petitioners' Contention 2?21

JUDGE TRIKOUROS:  I just had a quick22

question regarding NEPA and cumulative analysis of --23

does cumulative analysis fall under the same umbrella24

as cultural and historical resources with respect to25
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the staff having the responsibility to perform that1

analysis, and that contentions would not be ripe until2

after the issuance of the EIS?3

MS. GEORGIEV:  We would say --4

MR. PARSONS:  Is that a question for me,5

Judge?6

MS. GEORGIEV:  Oh.7

JUDGE TRIKOUROS:  Oh, I'm sorry, that is8

a question for the staff.9

MS. GEORGIEV:  We would say no.  We would10

say that, at this point, the Applicant does have11

certain obligations under NEPA.  For example, with12

their application, they submitted an environmental13

report.  We do believe this is sort of separate from14

NHPA consultation issue.15

JUDGE TRIKOUROS:  All right.  Well, I'll16

ask for a comment from the Oglala Sioux Tribe and,17

also, from Powertech, then, on that.18

MR. PARSONS:  I can see if our --19

JUDGE TRIKOUROS:  Powertech may behave20

differently.21

MR. PARSONS:  Thank you, Your Honor.22

10 CFR 2.309(f)(2), for instance, talks23

about the need to raise NEPA contentions at the24

application -- at this stage.  And then, as the NEPA25
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process goes along, there's a process to, as they call1

it, migrate those contentions over to the NEPA2

documents.3

But our position is that these are4

currently ripe.  We can, obviously, talk about the5

NHPA.  I think that's a little different situation,6

but I still believe those are ripe.7

But with the NEPA contentions, I think8

it's very clear from the regulations that they are9

ripe at this time.10

JUDGE TRIKOUROS:  Does Powertech have a11

comment on that at all?12

MR. HILL:  Yes, we don't disagree with13

what the regulations say.14

JUDGE TRIKOUROS:  Which is that it is15

currently ripe?  Or that it is not ripe until the EIS16

is issued?17

MR. HILL:  Yes, I think in our brief we18

had argued that it was not ripe, from what I recall.19

JUDGE TRIKOUROS:  I believe you did.  I20

just wanted to verify that that the understanding.21

MR. HILL:  Yes.22

JUDGE MERCER:  Anything further on23

Contention 2?24

JUDGE TRIKOUROS:  No.25
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JUDGE MERCER:  Judge Arnold?1

JUDGE ARNOLD:  No.2

JUDGE MERCER:  Okay.  We will proceed to3

Organizational Petitioners' Contention 3, "The Fall4

River County Ordinance Demonstrates That the Project5

Is Unlawful under Local Laws."6

There are numerous instances I've been7

able to find in Commission issuances where the8

Commission has indicated that the NRC is not supposed9

to take into consideration whether additional10

permitting might be required or whether matters that11

are primarily the responsibility of other federal,12

state, or local regulatory agencies are to be brought13

here.14

Just a question for Mr. Parsons.  What15

authority do you cite or do you believe exists that16

would allow this Board to take into consideration17

whether, in fact, this project would be considered a18

nuisance under local ordinances, keeping in mind the19

Commission decisions in, say, PPL Susquehanna, LLC,20

from 2007; Hydro Resources, Inc., from 1998, and21

others?22

MR. PARSONS:  Thank you, Judge Mercer.23

I understand that there is some contrary24

legal authority.  I would submit, as we did in our25
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reply, that the Administrative Procedure Act, which1

controls agency actions in this regard, does require,2

under its arbitrary and capricious standard, an agency3

to look at aspects of a project -- and I think the4

language we cite is at page 12 in our reply.5

It's arbitrary and capricious to the6

extent it, quote, "failed to consider an important7

aspect of the problem," end quote, and, quote,8

"offered an explanation for its decision" -- or, sorry9

-- quote, "offered an explanation for its decision10

that runs counter to the evidence before the agency." 11

End quote.12

So, I think our argument is that the13

overarching Administrative Procedure Act requirements14

mandate that the agency --15

(Audio interference.)16

MR. PARSONS:  -- contention, because it17

demonstrates that, as proposed, going into Fall River18

County, this project is not lawful.  And that would19

be, you know, an important aspect of the problem,20

obviously.21

JUDGE MERCER:  Well, let me ask it, let me22

address it slightly differently.23

There is a Commission issuance -- and I24

apologize if I mispronounce it -- Pa'ina Hawaii, LLC. 25
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That's P-A, apostrophe, I-N-A, Hawaii, LLC, CLI-08-31

67 NRC 151, from 2008.  In that situation dealing with2

irradiators, the Commission specifically noted that,3

in light of a statement of considerations that says,4

"The NRC believes that, in general, irradiators can be5

located anywhere that local governments would permit6

an industrial facility to be built," I could see7

possibly, Mr. Parsons, what you're saying here; that8

we would take into consideration local government9

authorization for this facility.10

I've not been able to find any similar11

statement as it relates to in situ leach facilities. 12

Are you aware of anything that would give the Board13

here some hook on which to say, "Hey, there's14

something out there that says you have to look and see15

if the local government would allow it, and this16

ordinance would not permit it; therefore, it can't go17

forward."?18

MR. PARSONS:  Thank you, Judge Mercer.19

Apart from the overarching Administrative20

Procedure Act requirements, I do not have a specific21

cite where that issue has been addressed with an in22

situ mine.23

JUDGE MERCER:  Do you have any questions? 24

Do you have any questions on this?25
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JUDGE TRIKOUROS:  No.1

JUDGE ARNOLD:  No.2

JUDGE MERCER:  I don't want to cut off the3

staff or counsel for Powertech, if you have anything4

that came up, in light of the questions I had for Mr.5

Parsons or his answer.  But if you don't, we'll move6

on to the next contention.7

(No response.)8

Seeing none, we will move on to9

Organizational Petitioners' Contention 4, "Data10

Required for NRC's Endangered Species Act and National11

Environmental Policy Act Analysis is Stale or Absent."12

The first question I have for Mr. Parsons: 13

this contention in its title references the Endangered14

Species Act.  I saw nothing else anywhere in the15

petition where the Endangered Species Act was noted,16

called out, relied upon, cited, et cetera, other than,17

essentially, saying that data analysis required under18

it.19

Is the Endangered Species Act relevant to20

the issue that we have before us?  And if so, where in21

the petition that you filed is it called out that it's22

relevant?23

MR. PARSONS:  I would say it's relevant24

with respect to that Endangered Species Act must be25
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complied with in order to permit this project.  Any1

federal action must comply with the Endangered Species2

Act.  And we do cite that authority on 27 and 28, for3

instance, in our petition.4

And our argument is that the data that5

purports to support the Endangered Species Act6

compliance is, you know, pushing 20 years old.  It was7

collected in 2007 to 2009 --8

(Audio interference.) 9

MR. PARSONS:  -- in the vein of one of10

omission that --11

JUDGE MERCER:  Mr. Parsons, I'm going to12

interrupt you there.  You cut out again.  And you've13

been cutting out a couple of times, but we've been14

able to catch the flow of it, but we lost it there.15

MR. PARSONS:  I apologize.16

JUDGE MERCER:  Let me ask this:  I hear17

what you're saying; that, in general, you're saying18

that the Endangered Species Act applies to federal19

projects like this, and there's an analysis that's20

required under the Endangered Species Act, and the21

data that is underlying this amendment is from 200922

through 2011, somewhere in that timeframe, and it23

needs to be updated.24

Other than using it as a general statute25
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that has to be met, is there anywhere in the petition1

that you call out a specific endangered species that2

you believe is threatened or that's at issue here?  Or3

is it more just a, "Hey, this statute requires an4

analysis and your data is stale."?5

MR. PARSONS:  Well, I think the petition6

does cite to specific references in the report that7

talk about endangered species compliance.  And so, you8

know, I think, by extension, those are cited.9

For instance, there's a bald eagle habitat10

and, historically, bald eagle was present on the site. 11

And the Endangered Species Act, you know, it's hard,12

without conducting the study, it's impossible to know13

what's out there.  That's sort of the problem. 14

Without that information, we don't know what habitat15

or what species might have inhabited that area in the16

last 15 years.17

JUDGE MERCER:  Well, let me ask you this: 18

one of the elements of contention admissibility is19

showing that there's a genuine dispute with the20

application materials.  Is there requirement that21

you're aware of that data has to be updated or that22

the data, if analyses were to be done now, or a survey23

or testing were to be done now, that it would be24

different from what it was back in the 2009, 2010,25
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2011 timeframe?1

MR. PARSONS:  I think the citations we2

made to the Endangered Species Act indicate that you3

have to have credible -- and this is an Administrative4

Procedure Act requirement as well -- you have to have5

credible data.6

JUDGE MERCER:  And it's the position of7

your clients that data 10 years old or older is not8

credible?9

MR. PARSONS:  Correct.  We talk about the10

ESA being a, quote, "action-forcing statute" on page11

27 of our petition.  And I think what I'm talking12

about is the affirmative duty to acquire relevant13

information.14

JUDGE MERCER:  Understood.  I'm just15

trying to find -- usually, when there is -- it seems16

like this is a sufficiency contention.  And usually,17

when there's a sufficiency contention, there's a18

requirement for the applicant to say the data is19

incorrect or the data would be different if, in fact,20

someone did something that they're supposed to do and21

did not do.  And I didn't see that anywhere here.22

I know you've made some arguments about23

some recent U.S. Supreme Court cases and things of24

that nature, but we also have to deal with Commission25
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decisions that indicate, as I just explained, when1

you're dealing with a sufficiency type of a situation2

or even an omission contention, you have to say that,3

if the stuff was not omitted, that the outcome would4

be different.  And I'm not seeing that type of factual5

basis or factual assertion in the petition6

documentation.7

MR. PARSONS:  I think in this case we're8

relying on the Endangered Species Act, like I was9

talking about, being an action-forcing statute.  The10

point of the ESA and what it requires is that it puts11

a duty on the agency and the Applicant in this case to12

affirmatively determine that, acquire that up-to-date13

data and conduct that analysis.14

JUDGE MERCER:  And then, the same thing15

regarding the NEPA data.  What would require that that16

data be updated?17

MR. PARSONS:  The same principle, Your18

Honor, action-forcing.19

JUDGE MERCER:  All right.20

Would the staff or Powertech -- or, Mr.21

Sword, I don't want to cut you out; you are here with22

us and able to argue as well -- but the staff or23

Powertech, would you care to respond to Mr. Parsons'24

assertions?25
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MR. ROACH:  Yes, Your Honor.1

You know, I think what Mr. Parsons was2

discussing implicates the standard in 5160(a), that3

the ER is required to provide information about4

significant environmental change.  And it's5

Intervenors' responsibility to challenge whether that6

has not occurred.7

But simply asserting that information of8

a certain age is stale is conclusory doesn't state a9

genuine dispute with the application.10

JUDGE MERCER:  Mr. Hill, would Powertech11

care to respond?12

(Pause.)13

MR. HILL:  Sorry, my mouse was lost.14

I don't think we have anything else to add15

on that point.16

JUDGE MERCER:  And, Mr. Sword, I hope we17

haven't made you feel unwelcome to join in, if you've18

got something to add.  But if you've got something on19

this issue that you would like to add, please let us20

know.21

MR. SWORD:  Okay.  No, and I appreciate22

that.23

When we were talking about, well, it was24

Contention No. 3 of Ms. Henderson's, I think it goes25
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along with that.  It is that her position is that the1

information from 2014 would be stale.  So, we would2

support the Organizational Petitioners' position.3

JUDGE MERCER:  Understood.4

Judge Arnold, it sounded like you had a5

question or --6

JUDGE ARNOLD:  No.7

JUDGE MERCER:  Okay.  Judge Trikouros, do8

you have a question on Contention 4?9

JUDGE TRIKOUROS:  No.  Thank you.10

JUDGE MERCER:  Okay.  At this point in11

time, I believe we have addressed all of the12

contentions that we believe need to be addressed,13

except for Organizational Petitioners' Contention 114

regarding the National Historic Preservation Act, as15

well as NEPA and Commission regulations related to16

NEPA.17

What we would like to do is take a break18

now.  We'll take a lunch now.  It is 12:16.  Let's say19

we can come back at 1:20 Eastern Standard Time.20

I think, Mr. Parsons, for you, that would21

be 11:20, if my math is correct.  And believe me, I'm22

dealing with new math and kids in school.  So, if it's23

not, please let me know.24

But we'll take an hour lunch and everyone25
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come back.  If those of you who are participating1

could come back a couple of minutes early, just to2

make sure that we reestablish the connections, so that3

we're ready to begin right at 1:20 Eastern Standard4

Time.5

And, Mr. Hill, if you would be able to6

work with your folks over the lunch break to identify7

the information regarding those two attachments or8

exhibits that were -- I think it was 16 and 17 --9

MR. HILL:  Technical Reports.10

JUDGE MERCER:  -- the Technical Reports11

that we discussed, and let us know that, that would be12

great.13

Any questions before we recess for lunch?14

(No response.)15

Seeing none, we will recess until 1:2016

Eastern Standard Time.17

For those of you who may be listening on18

the listen-only telephone line, we will be silent for19

about an hour.  You're free to either stay on the line20

or hang up and dial back in.21

But, with that, we are in recess.22

(Whereupon, at 12:17 p.m., the foregoing23

matter went off the record and went back on the record24

at 1:22 p.m.)25
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JUDGE MERCER:  All right.  We are back on1

the record.  This is the Powertech USA, Inc.,2

Dewey-Burdock In Situ Uranium Recovery Facility,3

Docket No. 40-9075-LR.  We are continuing our4

discussion regarding the admissibility of contentions5

proffered by the Organizational Petitioner and we are6

focusing now on Contention 1, which is entitled7

Failure to Meet Applicable Legal requirements8

Regarding Protection of Historical and Cultural9

Resources and Failure to Involve or Consult the Oglala10

Sioux Tribe and the Interested Public as Required by11

Federal Law.12

I guess the first question is going to be13

directed to Mr. Parsons.  As I read Contention 1,14

there is two parts to the contention.  There is a15

National Historic Preservation Act aspect; i.e.,16

consultation, failure to consult.  And then there is17

an aspect related to failure to provide information18

under the NRC regulations that implement NEPA and19

relatedly a NEPA claim against the staff.20

Is that indeed what the Organizational21

Petitioners were intending, that it be essentially a22

two-part contention?23

MR. PARSON:  Thank you, Judge Mercer. 24

That is an accurate representation.25
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JUDGE MERCER:  And I'm sorry, just for the1

record did you say that is an accurate or inaccurate?2

MR. PARSONS:  I apologize.  That is3

accurate.4

JUDGE MERCER:  Okay.  Thank you.  So the5

first question to you, Mr. Parsons, relates to the6

National Historic Preservation Act aspect of that7

contention.  We have reviewed numerous cases from the8

Commission where the Commission has stated that the9

consultation requirement under the National Historic10

Preservation Act is one that is an obligation of the11

Commission, government-to-government consultation, not12

something of the Applicant, and any challenge to the13

failure to consult is one that comes only after the14

staff has issued the Environmental Impact Statement,15

and therefore that aspect of the contention would be16

not ripe at this point in the proceeding.17

Do you have anything that you want us to18

consider that would counter that case law, including19

Commission decisions from Crow Butte and the earlier20

Powertech decisions?21

MR. PARSONS:  I appreciate that question,22

Judge Mercer.  I would say that from our perspective23

the violations of the National Historic Preservation24

Act have already occurred.  That is to say that the25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1716 14th STREET, N.W., SUITE 200
(202) 234-4433 WASHINGTON, D.C.  20009-4309 www.nealrgross.com



93

NHPA requires consultation at the earliest time.  And1

so, our legal position is that as soon as NRC staff2

starts reviewing the application and making a3

determination that it's complete for processing the4

NHPA duties have already been triggered, that5

consultation should have already begun and occurred6

and that NRC staff is in violation of that statute.7

So for that reason we included it in this8

contentions filing because we believe that -- again9

that that violation is -- has occurred and is ongoing.10

JUDGE MERCER:  Okay.  I appreciate that,11

but I -- our -- as you know, we answer to the12

Commission when it acts in its quasi-adjudicatory body13

and issues Commission decisions, CLI Commission legal14

issuances.  And I mean, we have a number of them where15

the Commission has outright -- in a very similar16

situation involving consultation and involving claims17

where the petitioner has said it is -- that18

consultation is to happen as early as possible in the19

process and it did not happen while the staff was20

reviewing the application.  Several licensing boards21

have admitted that contention and that has gone up on22

appeal to the Commission and the Commission has23

consistently said that that is not an admissible24

contention at this point, not that it is not an25
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admissible contention at some point, but that1

licensing boards are not permitted to admit that type2

of a contention because it is not ripe until the staff3

has issued its Environmental Impact Statement.4

So while we recognize the argument that5

you are making, we also have to recognize the6

Commission's authority and the Commission's decision7

on that front.  And I guess I'm just asking you,8

recognizing that we understand the argument but also9

hopefully that you recognize the position in which we10

find ourselves where we have binding case law from the11

Commission that says that that would not be ripe, do12

you have any case law to the contrary or legal13

authority to the contrary that would say at this point14

we would be able to admit that contention and that it15

is ripe at this point in time?16

MR. PARSONS:  Thank you, Judge Mercer.  I17

do not have any contrary NRC case law.  We do of18

course, as we cite -- replete in our petition is19

federal court case law talking about the requirements20

of the NHPA, and again that early as possible time21

requirement you referenced.  So the short answer is22

no.23

I would note however that there was some24

discussion in the pleadings in the responses to the25
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petition indicating that this was somehow purely a1

Oglala Sioux Tribe contention.  And I would note for2

the Board -- and this may be something we'll have to3

take up later in a -- as an additional or new4

contention or amended contention down the road, but 365

CFR Section 800.4 clearly requires not just6

consultation with the Tribe, but also with individuals7

and organizations likely to have knowledge of or8

concerns with historic properties in the area.  9

And so we submit that both NDN Collective10

and Black Hills Clean Water Alliance are such parties11

that do -- under the applicable law are required to be12

consulted with.  Maybe not on the government-to --13

obviously not on the government-to-government basis14

that Tribes enjoy, but certainly are included in the15

ambit of the consultation under the NHPA.  16

So I just wanted to note that for the record.17

JUDGE MERCER:  Okay.  I appreciate that. 18

And I appreciate the explanation.  I think at this19

point, unless either of my colleagues have anything20

further on the National Historic Preservation Act21

aspect of Contention 1, we will move on to the22

regulatory and NEPA aspect of Contention 1.23

Judge Trikouros, do you --24

JUDGE TRIKOUROS:  I'm fine.  Yes.25
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JUDGE MERCER:  Judge Arnold?1

JUDGE ARNOLD:  No.2

JUDGE MERCER:  Okay.  All right.  Now some3

of these questions are going to be directed to -- or4

the majority of my questions on this issue are going5

to be directed to Powertech and the staff.  And as we6

noted in our one order regarding oral argument we had7

provided reference to a case by the Commission that we8

requested that the parties be familiar with and be9

prepared to discuss.  And some of these questions10

relate to that case.11

I just want to start out -- counsel to12

Powertech and counsel to the staff, do you both agree13

that a license renewal application environmental14

report regarding an in situ leach mining facility must15

address cultural and historical resources?  16

MR. ROACH:  Yes.17

MR. KRIHA:  Yes.18

JUDGE MERCER:  Okay.  Now, do you both19

agree that an applicant has a requirement to comply20

with 10 CFR 51 regulations, which are the Commission's21

regulations for meeting its NEPA compliance22

requirements?23

MR. ROACH:  Yes, and in this case 51.60(a)24

providing information about significant environmental25
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changes.1

MR. KRIHA:  Yes.2

JUDGE MERCER:  Okay.  Now another kind of3

umbrella question perhaps.  Again, counsel to4

Powertech and counsel to the staff, do you agree that5

simply meeting an obligation under the National6

Historic Preservation Act does not mean that the NEPA7

obligations also have been met?8

MR. ROACH:  Yes, I agree with that.9

MR. KRIHA:  Yes, we agree.10

JUDGE MERCER:  Okay.  And I'm going to11

address this specifically to the staff I think because12

as I read the staff's response or answer, it seemed as13

though it focused mainly on ripeness for Contention 1. 14

Counsel for Powertech, I'll ask you the same question,15

but counsel for the staff, do you agree that just16

because a contention asserting a National Historic17

Preservation Act failing is not ripe does not mean18

that a contention asserting a NEPA or 10 CFR 5119

failing also is not ripe?20

MR. ROACH:  I think that is potentially21

true.  And I think these are the -- this is the sort22

of discussion that is sort of being had between the23

two lines of cases that you are referring to: the24

Marsland case and the Crow Butte Crawford case.  The25
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Marsland case upheld the Board's admission of a1

contention providing a detailed challenge to the ER,2

whereas the Crow Butte Crawford case, CLI-20-8, is a3

more current articulation of the Commission's basis4

for evaluating whether to admit a consultation-driven5

NHPA and NEPA contention.  6

So the key point from CLI-20-8 is looking7

at whether the claimed deficiencies under both NEPA8

and the NHPA stem from a failure to consult.  And if9

so, the Commission's conclusion was that that10

contention should be raised once the staff's NEPA11

process makes the relevant consultation information12

available.13

JUDGE MERCER:  But here I don't read the14

contention as simply being a failure to consult, but15

a failure to adequately identify as well.  And that16

would be an obligation under the regulations17

implementing NEPA.  Is the staff's position that that18

failure to identify also is not ripe?19

MR. ROACH:  In this case, yes, because the20

alleged omission is based on the staff's failure to21

consult.22

JUDGE MERCER:  Well, where in the petition23

does it allege that the failure is -- comes from the24

staff's failure to consult, because I didn't read -- 25
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And perhaps, Mr. Parsons, we should ask1

you, is that the factual basis or is the NEPA and the2

regulatory more a failure of the applicant to3

identify?4

MR. PARSONS:  Thank you, Judge Mercer.  I5

would submit that it is -- again it is a dual --6

effectively a dual contention, a failure of the7

information presented in the combined report to8

identify and assess the impacts to cultural resources.9

JUDGE MERCER:  And perhaps, Mr. Roach --10

I'm looking at the petition on page 14, the second11

full paragraph where it says the combined technical12

report/environmental report discusses cultural13

resources at Section 2.4.1, 5.2.7, and 7.2.4, but14

fails to account for the fact that the lack of15

involvement by the Oglala Sioux Tribe renders the16

description of cultural resources incompetent, which17

to me seems as though it's taking an issue with the18

identification of the cultural resources in the19

environmental report as opposed to addressing the20

consultation requirement under the National Historic21

Preservation Act.  22

MR. ROACH:  It is pointing out a challenge23

to the Environment Report, but it's talking about it24

in the context of the involvement of the Oglala Sioux. 25
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So it is ultimately traceable back to taking issue1

with the consultation.  This is kind of precisely the2

issue that was address in CLI-20-8, which is talking3

about deficiencies under both NEPA and NHPA when4

they're really attributable to an issue with5

consultation.6

JUDGE MERCER:  Well, this also was almost7

if not identically worded to the Crow Butte contention8

that was admitted in part and not admitted in part9

that was upheld by the Commission.  So we're dealing10

with exact language there, which I don't know that11

we're dealing with the exact language in the12

Commission decision that you're referencing.  13

But also in the initial Powertech14

proceeding -- again very, very similar worded15

contention that was admitted in part and was not16

admitted in part.  And I mean, the Commission very17

plainly says our regulations do not contemplate a18

petitioner waiting for the staff to perform its19

responsibilities under the NHPA before a petitioner20

raises environmental contentions.  21

So I guess -- and it may just be that22

there is a disagreement between at least the staff and23

me -- I can't speak for the other judges -- on the24

interpretation here, but it seems to me that there is25
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significant case law that would say that this would1

not be something that would have to wait.2

MR. ROACH:  The Marsland contention was3

admitted on the basis of fairly specific references to4

types of historic and cultural resources that the5

expert witness posited should be present on the site. 6

And that level of detail isn't here.  It's more7

targeted to this process hasn't occurred and the8

development of the information in the ER can't occur9

competently until consultation occurs.10

JUDGE MERCER:  Well, on that particular11

issue I read the underlying decision in the Crow Butte12

case, the Marsland expansion area, and the information13

that was provided by the Tribal Historic Preservation14

Officer there that was cited talking about the15

presence of current or extinct water resources on the16

MEA create a strong likelihood that contrary to the17

results reported in the CBR cultural resources survey18

reports.  Cultural resource sites not only exist, but19

those sites need to be identified.  And the impact on20

those sites need to be evaluated properly, talking21

about how the fact that these water resources are22

there and the fact the it was -- the Oglala Sioux23

Tribe's aboriginal area was indicative of there being24

Oglala Sioux cultural resources that were there and25
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not identified.  That same type of information exists1

in the declaration of Reno Red Cloud that was attached2

as Exhibit -- or Attachment 6 to the Petitioner's3

application.  4

So I guess I'm not sure where you see that5

this is factual information that doesn't exist here. 6

I grant that there was a reference in the Board's7

decision about an additional survey, but as you know,8

when that went up on appeal the Commission said it's9

not clear that the Board relied upon that and the10

Board didn't have to rely on that in order to have an11

admissible contention.  12

And so as I read it, the facts in Marsland13

expansion are duplicated here and the Board accepted14

an identically-worded contention there on the NEPA and15

regulatory aspect.  And I guess I'm just trying to16

figure out why that wouldn't then port over and apply17

similarly here.18

I'm sorry, Mr. Roach.  You're muted.19

MR. ROACH:  Apologies.  I think20

significantly the 20-8 case is really the most recent21

and definitive word from the Commission on this22

subject and they included in their analysis issues of23

both NEPA and NHPA deficiencies and how the ripeness24

question is -- really gets at -- in the context of25
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cultural and historic resources whether the1

consultation has occurred because that's what develops2

the information that can be challenged.3

JUDGE MERCER:  Even though there are a4

number of Commission decisions that say -- I'm sorry, 5

I'm trying to find my case law here -- that -- don't6

you hate it when you've got -- you know you've got a7

case that says what you want to reference and you8

can't find it -- that just because the information may9

be developed by the staff during the consultation10

process does not mean that the contention is not ripe11

yet?12

MR. ROACH:  I think our argument is really13

about a spectrum of whether the underlying challenge14

to the ER is connected to the adequacy of the15

consultation.  And if the driver of the argument is16

the adequacy of the consultation, then the17

Commission's conclusion is that prudentially it makes18

the most sense for the petitioners to use the new and19

amended contention process once the relevant cultural20

and historic information is adduced through the21

consultation process.  22

JUDGE MERCER:  Mr. Parsons, do you want to23

respond to any of that?24

MR. PARSONS:  Sure.  Thank you.  I would25
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submit that the way that the contention is drafted --1

and this is -- you identified sort of the start -- a2

good starting place on page 14 of the petition -- it3

does reference involvement with the Oglala Sioux4

Tribe.  But then it goes on to discuss how the5

combined report asserts the impacts to cultural6

resources would be none and takes issue with that,7

calling it an unreasonable and unsupported assumption8

due to the lack of a competent cultural resources9

survey and a failure of the application to10

meaningfully or accurately discuss impacts to cultural11

resources.  And then the next paragraph further12

describes a lack of assessment of cultural resources13

sites from a NEPA perspective.  14

And then on page 15 it starts in15

separately on the NHPA issues, saying among the16

additional requirements are those under the National17

Historic Preservation Act and related executive18

orders.  And so I think there is a demarcation in the19

-- as the contention is pled in the petition20

separating between the NEPA and the NHPA.  I certainly21

would say that -- and I think it's an understanding22

that the consultation with the Tribe is always going23

to improve -- well, as long as it's done in a24

meaningful way as required, is always going to improve25
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the agency's understanding and presumably the1

treatment in the EIS of the cultural resources.2

So the fact that there's intermingling I3

think is always the case and it would be contrary, as4

Your Honor cited, to the sort of several cases, NRC5

cases out there that discuss how a NEPA contention is6

ripe when the environmental report is submitted.  So7

that's the Tribe's position.8

JUDGE MERCER:  And just to clarify, when9

I was -- I found the case I was looking for.  It was10

the Crow Butte Marsland CLI from 2014 where the11

Commission says the fact that the staff will develop12

additional information relevant to cultural resources13

as part of its NHPA review does not preclude a14

challenge to the completeness of the cultural15

resources information in the application.16

Now I know, Mr. Roach, you've indicated17

that you believe the subsequent CLI is more definitive18

on this, but did the subsequent CLI address19

specifically this concept where the Commission20

specifically said just because this information is21

going to come out later doesn't mean that it's not a22

valid environmental contention that can be raised now?23

You're muted again, Mr. Roach.24

MR. ROACH:  Apologies.  I think implicitly25
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the decision did address that point because it refers1

to ripeness in terms of both NEPA and NHPA contentions2

when the thrust of the contention is really about3

consultation.  And it's the staff's position that this4

is a consultation-focused contention with challenges5

both to NHPA compliance and NEPA compliance, but under6

the CLI-20-8 it is not ripe until the consultation7

information informs the cultural resources discussion.8

JUDGE MERCER:  Okay.  9

JUDGE ARNOLD:  I'd like to ask one quick10

question about the case law that is being cited.  Now11

they are all for an initial licensing of a leaching12

facility in which there is not already an established13

environmental record that includes a past ER,14

litigation, an EIS, or EA, or whatever.  But now we're15

concerned with relicensing of a leaching facility and16

there is an established environmental record.17

Does that bear on the applicability of the18

case law that's being cited?19

MR. ROACH:  I think the context of20

relicensing is relevant to the extent that the ER21

requirement in 51.60(a) involves a focus on22

significant environmental changes and that has not23

been addressed by Petitioners.  24

JUDGE MERCER:  Let me ask a follow-up25
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there.  I think I heard you attempting to be very1

precise there, Mr. Roach.  Do you believe that the2

fact that it was an initial licensing versus a license3

amendment relates not necessarily to the ripeness4

issue, but to this other issue of 51. -- sorry, I just5

lost it -- the significant environmental change issue?6

MR. ROACH:  I'm sorry, I don't entirely7

follow the question.8

JUDGE MERCER:  Well, I guess I just want9

to make sure -- Judge Arnold asked the question as we10

were talking about the ripeness issue and I want to11

make sure -- is the staff taking the position that the12

fact that this is a license renewal application --13

does it believe that that changes the effect of those14

cases on the ripeness issue or is it more on the scope15

of what is open to challenge?16

MR. ROACH:  The latter, Your Honor.  I17

don't view that the ripeness question is affected.18

JUDGE MERCER:  Okay.  Let's see.  Counsel19

for Powertech, I want to give you an opportunity to20

weigh in on the timeliness issue as well.  Or the21

ripeness issue, I should say.22

MR. KRIHA:  We have nothing additional to23

say on ripeness beyond supporting staff's position.24

JUDGE MERCER:  Okay.  Now I want to turn25
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to the 51.60 issue, Mr. Roach, that you were1

addressing and that Judge Arnold raised in his2

question.  And this goes back to a question I asked3

before the lunch break.  If we look at 51.60, it says4

that an environmental report shall contain certain5

information specified in 51.45, but that if the6

application is for a renewal of a license, the7

supplement to the environmental report, quote, may,8

close quote, be limited to incorporating by reference9

updating or supplementing the information previously10

submitted to reflect any significant environmental11

change.12

Here, as I read the environmental report,13

it does not take the may option and simply incorporate14

by reference, update, or supplement.  It provides15

extensive information again, or in the first instance16

to the staff.  Why is that not open to challenge17

because the applicant has put into the environmental18

report extensive information that it was not required19

to under the regulations but decided was relevant for20

the license renewal application?  Why should that21

information not be subject to challenge in this22

proceeding?23

Mr. Kriha?  Mr. Roach?  I throw it to both24

of you.25
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MR. KRIHA:  Well, I think our position is1

that the process -- the information doesn't expand2

upon the information that's already been provided and3

evaluated.  And so it essentially is just an4

incorporation by reference of past information and5

that this information has already been upheld by6

various agency bodies.  And so, the attack on this7

information fails simply on the basis of stare8

decisis, that's it's already been decided.  9

MR. HILL:  And if you look at the cover10

letter conveying it, it specifically included an11

attachment saying what the supplemental information12

was that was being included, and included a13

cross-reference table that showed what was being14

changed and included notes as to why it was being15

changed.  And some parts were not being changed like16

the hydrology, meteorology, background, radiological17

characteristics.  A lot of it was not being changed18

from the original license application.  It was19

updating that.20

JUDGE MERCER:  But one of the sections21

that was changed was the cultural and historical22

resources section, correct?23

MR. HILL:  But only to update it with the24

agreement, the programmatic agreement.25
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JUDGE MERCER:  Correct.  And the1

programmatic agreement though relates only to NHPA,2

correct, National Historic Preservation Act?3

MR. HILL:  Correct.4

JUDGE MERCER:  Okay.  So why -- again I'm5

looking at -- it seems as though Powertech and the6

staff seem to be arguing that Powertech is able to7

dictate the scope by what they choose to put in the8

report.  And they want to cherry-pick.  But here they9

decided to put into their environmental report all of10

this information again.  11

Powertech opted to put in the fact that12

there was this programmatic agreement that was13

reached, but didn't also include the fact that there14

was, as mentioned in the petition -- that there was15

this agreement that the Oglala Sioux reached with the16

NRC in connection with a neighboring project whereby17

the Oglala Sioux would consent to survey protocols. 18

Why did Powertech not believe that that should have19

been included, but the programmatic agreement should20

have been included?21

MR. HILL:  Because the programmatic22

agreement that it updated with specifically rated --23

related to the Dewey-Burdock project.24

JUDGE MERCER:  Right, but my understanding25
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is the prior proceedings there was an issue with1

identifying the Oglala Sioux cultural and historical2

resources because there was an inability to reach an3

agreement -- and I'm not casting aspersions on any4

side, but an inability to reach an agreement as to how5

that would go.  And Powertech seems to be relying upon6

the fact that previously there was no identification7

and so we're not going to identify them now, but8

Powertech now knows that there was an agreement that9

the Oglala Sioux reached that would allow for that10

identification, but chose not to include in its11

environmental report.  12

MR. HILL:  But that was a separate13

project.  And this license was already fully14

litigated, and the programmatic agreement was part of15

that for the Dewey-Burdock project.16

JUDGE ARNOLD:  Let me ask something about17

that programmatic agreement and the survey protocol.18

MR. HILL:  Yes.19

JUDGE ARNOLD:  Did the survey protocol20

call for any participation by NRC in the survey21

process, reviewing or anything?  Or would you -- 22

MR. HILL:  Yes, Mr. --23

JUDGE ARNOLD:  -- you may not know because24

it's not your project.25
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MR. HILL:  Yes, Mr. Roach may have a1

different answer or be able to add to it.  My2

understanding is that if they come across anything,3

they have to go back to NRC.4

JUDGE ARNOLD:  Let me ask Mr. Roach then. 5

Is there any role for the NRC staff in the survey6

protocol?7

MR. ROACH:  You're asking about the Crow8

Butte survey --9

JUDGE ARNOLD:  Yes.10

MR. ROACH:  -- protocol?  So it was an11

agreement that was reached between the NRC staff and12

the Oglala Sioux about how a survey of the Crow Butte13

site could occur.  So I mean the process involved the14

NRC staff, but the implementation I suppose was15

contemplated as being the responsibility of the Tribe.16

JUDGE ARNOLD:  I'm just wondering if it's17

possible according to the protocol for Powertech to18

have applied that protocol to look for cultural and19

historic resources cooperating with the Oglala Sioux20

and not involving NRC participation.21

MR. ROACH:  I mean the NRC staff would not22

have a role in prohibiting the conduct of a cultural23

resources survey of the Dewey-Burdock site.  So if the24

Oglala Sioux and Powertech wanted to do that, the NRC25
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wouldn't say no.1

JUDGE ARNOLD:  I'm just wondering if it's2

possible the way the protocol is written for it to be3

implemented at Powertech without NRC participation. 4

And what I'm hearing is you don't really know the5

details of it to know whether or not staff was somehow6

involved in the actual survey.  Is that correct?7

MR. ROACH:  Yes, I don't know the details. 8

My knowledge is at a high level.9

JUDGE MERCER:  Well, let's ask Mr.10

Parsons.  I mean, the protocol that is referenced in11

the petition, is that something that the Oglala Sioux12

and Powertech could have done independent of the NRC,13

or was the NRC a necessary participant in order for14

that survey to take place?  15

MR. PARSONS:  The survey was essentially16

paid for by the applicant in that case and carried out17

by the Oglala Sioux Tribe.  And so, for all intents18

and purposes it was an Oglala Sioux Tribe and company19

endeavor.  The NRC staff definitely had a role.  I20

mean, it was in the midst of a litigation and so there21

was agreement and coordination amongst all the22

parties, certainly.  23

But the point we're making in this24

contention is that there is an established protocol25
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whereas previously there was not for these kinds of1

sites and this kind of cultural resources survey.2

I would also note just so it doesn't get3

lost in the conversation that the Tribe in this4

petition also raised the new -- relatively new5

executive order on indigenous traditional ecological6

knowledge, which was also not a component of the7

previous licensing exercise.  And so there are -- that8

is an additional -- I just didn't want it to get9

ignored.10

JUDGE MERCER:  Understood.  But a11

question, Mr. Hill, to you and maybe Mr. Roach.  Why12

is this agreement not significantly new information13

that should have been included even if we assume that14

we're under the quote/unquote may whereby the15

environmental report is limited as opposed to not16

being limited and under my interpretation of what was17

submitted?  Why is that significantly new information18

that should have been addressed?  We've got a19

completely changed landscape so to speak here.20

MR. KRIHA:  So this is Andy Kriha.  I'll21

take an answer for Powertech.  What we would say is22

that in the prior Powertech decision the Board said,23

quote, notwithstanding the lack of a site survey24

identifying the Oglala Sioux Tribe-recognized cultural25
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resources, the programmatic agreement will provide1

protection for on-site cultural resources as they may2

be encountered.  3

And so our position is that this -- there4

might be this new protocol out there that is different5

than the existing one, but we have already6

demonstrated that the existing one is sufficient and7

the SLB has agreed that it is sufficient.  And so on8

the basis of stare decisis we don't see why we would9

be forced to adopt an entirely new approach.  10

JUDGE MERCER:  Well, I want to challenge11

you a little bit on that because the programmatic12

agreement relates only to how National Historic13

Preservation Act property will be dealt with and14

discussed and avoided.  I mean, the Powertech15

Licensing Board decision of 2015 on -- specifically16

notes that -- the very fact that a programmatic17

agreement is used to implement NHPA Section 10618

process in situations where the effect to historic19

properties cannot be fully determined prior to the20

approval of an undertaking.21

And the Commission has been very clear in22

its decisions that National Historic Preservation23

Act-protected sites are different from cultural and24

historical resources that have to be addressed under25
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NEPA and regulations because in order to qualify under1

NHPA Section 106 it has to be eligible for listing on2

the National Register of Historic Places whereas3

cultural and historical resources under NEPA and the4

NRC's regulations do not.  I mean, the Commission has5

been very clear in my reading of the cases that we're6

talking about two different universes here.  7

So the fact that the programmatic8

agreement is there, I don't read that as providing9

protection for all cultural and historical resources,10

but only for those cultural and historical resources11

that fall within the ambit of the NHPA.  12

MR. KRIHA:  We don't have a response to13

that at this time.14

JUDGE MERCER:  If I can ask one more15

question.  So I guess I'm going back to if the16

programmatic agreement relates to NHPA and this17

information wasn't provided the last time because18

there was an inability to reach a agreement with the19

Oglala Sioux Tribe -- there's now a known ability to20

reach an agreement with the Oglala Sioux Tribe that21

would allow for the identification of this historical22

and cultural resources under NEPA and under the23

regulatory requirements.  Why was that information24

omitted from the license renewal application?  25
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It seems like that is significantly new1

information to me that should have been included2

because it would provide for a very different, or3

potentially very different, I should say, result of an4

identification of cultural and historical resources. 5

Because you know have the participation of a6

completely new-to-the-process Indian Tribe that was7

not there to be able to participate previously.  And8

I guess that's addressed to Mr. Kriha and then9

possibly to Mr. Roach.10

MR. ROACH:  Jason, do you want to actually11

jump in for us?12

MR. HILL:  Sure.  This is Jason Hill.  I13

think one of the things to keep in mind is that a14

Level -- as mentioned in the report, a Level 315

cultural resources evaluation report has already been16

prepared.  It's Appendix 2.4(a) and it includes a17

survey of archeological sites within the entire permit18

boundary.  And I think that the race judicata is --19

for this license has already been taken up on the NHPA20

and cultural resources issues and been resolved and21

fully litigated.22

JUDGE MERCER:  But race judicata doesn't23

come in to -- you can correct me if I'm wrong, but my24

recollection of race judicata was you've got to have25
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a factually similar situation.  And we've got a very 1

f a c t u a l l y  d i f f e r e n t  s i t u a t i o n2

 that we're facing now, aren't we?3

4

MR. HILL:  In what way?5

JUDGE MERCER:  In the fact that we now6

have the participation of the Oglala Sioux Tribe.  And7

I mean, there's extensive case law in the Commission8

issuances that say one of the reasons for involving9

the Tribe is the fact that it's the Tribe's historical10

property.  It's their -- and they're the ones who are11

intimately involved with and knowing what is a12

cultural and historical resource for them.  13

And so the fact that we didn't have the14

Oglala Sioux Tribe involved in that prior survey, but15

we now have demonstrated a procedure that -- whereby16

they would participate in a survey now, that seems to17

me to indicate that we've got a completely different18

ball game here as it relates to what might be19

identified as a cultural or historical resource.20

MR. HILL:  But as to race judicata, I mean21

the Tribe did participate in the appeals and the22

license last time.  That party has not changed at all. 23

And so that decision -- they could have agreed last24

time.  They chose not to.  And that was what happened.25
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And so that's kind of -- that issue has been resolved1

for this license.2

JUDGE MERCER:  Well, I think that the3

legal issue is to the race judicata effect and I'm not4

quite sure.  I'll have to take a look further, or the5

Board will have to take a look further at cases on --6

JUDGE ARNOLD:  Is there currently an7

agreement between Powertech and Oglala Sioux Tribe on8

how to do a cultural and historic survey?  Is there9

currently such an agreement?10

MR. HILL:  No.11

JUDGE ARNOLD:  So what is the relevance of12

fact that Powertech and the Oglala Sioux Tribe have an13

agreement?  I'm not seeing that the fact that there's14

an agreement over there means that there's an15

agreement here.16

Let me ask, yes, Mr. Parsons.17

MR. PARSONS:  Thank you, Judge Arnold. 18

The main dispute in the last -- I mean to boil it down19

-- and feel free to correct me, other parties,20

certainly, but the main -- the thrust of the21

disagreement last time was the inability to come to an22

agreement on how to conduct a survey that involved the23

Oglala Sioux Tribe.  24

Mr. Hill is absolutely correct, there was25
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a Level 3 archeological survey done in 2007 or so. 1

You will find in the record on the original license2

proceeding that notwithstanding that Level 33

archeological study the Board and the Commission4

determined that there was not -- and the D.C. Circuit5

for that matter, determined that there was not6

compliance with NEPA with respect to cultural7

resources.  So that -- I think that's sort of a8

dead-end in terms of saying that the Level 3 cultural9

resources -- or Level archeological resources survey10

was adequate.  But the main problem was the inability11

of the -- for whatever reason the inability of12

Powertech and the Oglala Sioux Tribe and NRC staff to13

figure out a protocol that would work for a cultural14

resources survey.  15

What happened was subsequently that survey16

protocol was developed with respect to the Crow Butte17

site.  And so whereas previously there was no evidence18

that there was an ability for that protocol to be19

developed, it was indeed developed.  And we now have20

that evidence.  And that's what the Tribe submitted21

with this contention to demonstrate that the argument22

that was previously held that somehow that information23

is unavailable because there was no way to do a24

cultural resources survey that involved the Tribe no25
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longer applies.  And so that is the relevance to this1

proceeding, if that makes sense.2

JUDGE ARNOLD:  Do you have Powertech's3

agreement with that survey methodology?4

MR. PARSONS:  As Mr. Hill indicated, there5

is no agreement.  But the problem was is previously6

the Board and the Commission and the D.C. Circuit held7

that because there was no protocol available for8

involving the Oglala Sioux Tribe in a cultural9

resources survey, that information was unavailable. 10

We now have a cultural resources protocol that allows11

for that information to be available.  So it is indeed12

a distinct factual circumstance, and it is a -- and a13

relevant one.  14

JUDGE ARNOLD:  Mr. Hill, would you like to15

comment?16

MR. HILL:  I mean, they tried to bring17

that in in the EAAD hearing for the USC permits, too,18

and it wasn't relevant there.  19

MR. PARSONS:  Well, that's an entirely20

different proceeding and that was dealing with the21

exact same NHPA licensing, NHPA compliance.  So that22

was again distinct on the law and a distinct agency,23

whole different -- they argue they're not even subject24

to NEPA in that proceeding.  And so, I mean, that is25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1716 14th STREET, N.W., SUITE 200
(202) 234-4433 WASHINGTON, D.C.  20009-4309 www.nealrgross.com



122

apples and oranges.1

JUDGE ARNOLD:  Okay.  Mr. Roach, you have2

anything to add?3

MR. ROACH:  Yes, I do.  I have some4

background information I'd like to contribute.5

So in the initial licensing proceeding for6

Dewey-Burdock a number of draft protocols were sort of7

considered by the parties and ultimately the Tribe8

rejected the final protocol that was up for9

consideration.  That protocol incidentally was the10

basis --11

MR. PARSONS:  We would object to that12

characterization.  I just have to put on the record it13

was NRC that pulled out of the negotiations; it was14

not the Tribe.  That is an absolute misstatement of15

the prior proceeding.  16

I'm sorry, Mr. Roach.  I can't let that17

stand.  Please go ahead.18

MR. ROACH:  The Dewey-Burdock protocol was19

ultimately the basis for the Crow Butte protocol that20

was agreed upon by the staff and the Tribe.  And the21

staff did participate on the survey that took place at22

Crow Butte.  So I think there's an assumption that23

because the Crow Butte protocol was agreed to that we24

could reach a survey agreement with the Oglala Sioux,25
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but really there was no -- already no agreement on the1

very same protocol that was agreed to in the context2

of Crow Butte.3

MR. PARSONS:  I dispute that4

characterization.5

JUDGE MERCER:  Let me ask a question not,6

involving the characterization, but Judge Arnold asked7

a question as to whether there was an agreement8

between Powertech and the Oglala Sioux Tribe.  My9

question is related to that.10

Did Powertech reach out to the Oglala11

Sioux Tribe in its preparation of the license renewal12

application to see if in fact it could reach an13

agreement on the survey protocol so that information14

that previously was reasonable unavailable would be15

available this time?16

MR. HILL:  I don't have an answer for that17

right now.  I'd have to check with my client.18

JUDGE MERCER:  Mr. Parsons?19

MR. PARSONS:  The answer is no.20

JUDGE MERCER:  So I guess I come full21

circle back to my question of why is -- why was the22

fact that the Oglala Sioux Tribe has indicated a23

willingness to enter into an agreement on a survey24

protocol -- why is that not new information that25
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should have been included in the license renewal1

application?  I mean, it just seems like that is a2

significant sea change in where things stood3

previously and could potentially result in a4

significantly different identification of cultural5

resources.6

MR. ROACH:  I would say, Your Honor, that7

this would be a part of the consultation process that8

the NRC staff intends to conduct to comply with the9

NHPA.10

JUDGE MERCER:  Agree 100 percent regarding11

the NHPA.  I'm focusing solely on the NEPA and the12

regulations, granting you, Mr. Roach, a continuing13

objection so to speak on the ripeness issue and that. 14

But as I read the cases it seems as though there is an15

identification requirement that would be the16

responsibility of the Applicant.  And that's what I'm17

thinking.  18

Because as Mr. Parsons indicated and, Mr.19

Roach, I think you indicated in response to a20

question, and I think even Mr. Hill indicated the21

survey that was referenced in the other matter was22

conducted solely by the Oglala Sioux Tribe in23

conjunction with the Applicant.  So that wouldn't be24

part of the government-to-government consultation that25
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is contemplated under NHPA.  We're talking about1

something that seems to be related to NEPA from my2

perspective.3

MR. ROACH:  I'm sorry, were you referring4

to the survey at Crow Butte just now?5

JUDGE MERCER:  Yes.  6

MR. ROACH:  The staff did participate in7

that survey, just want to clarify.8

JUDGE MERCER:  Okay.  I guess a question9

I'm going to pose to Mr. Hill is why is it not -- why10

is the existence of this amenability of the Oglala11

Sioux Tribe to enter into an agreement that would12

allow the Tribe and Powertech to work cooperatively to13

identify historical and cultural resources not14

something that is included in the license renewal15

application because it seems like it is a change from16

where things were, a significant change from where17

things were the previous time?18

MR. HILL:  It hasn't -- I don't think19

there has been a change between the parties on this20

issue.  I think what the Tribe did with someone else21

is unrelated to where we are with this license, which22

has already been fully litigated.  And we have the --23

the Tribe had the opportunity earlier in the last24

round to do this.  25
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And so I think where we are with the1

renewal is we have the programmatic agreement.  If I2

understand what Mr. Roach said a minute ago was that3

that programmatic agreement formed the basis for this4

other one later on that the Tribe ultimately agreed5

to, but what we've got right now is a programmatic6

agreement.  We've got -- and it's been fully litigated7

on these cultural resource issues all the way up to8

the D.C. Circuit.9

JUDGE MERCER:  It sounds like, Mr. Hill,10

you’re saying Powertech’s position is the Oglala Sioux11

Tribe had one chance and one chance only to work with12

Powertech to identify these cultural resources.  It13

said no, and Powertech has no obligation to go back to14

the Oglala Sioux Tribe, no matter how many times it15

renews its license, to identify these resources.16

MR. HILL:  Well, I mean, I think that the17

company should be able to rely on the fact that this18

has already been thoroughly litigated.  19

JUDGE MERCER:  But we have a changed -- we20

have changed circumstances here.21

MR. HILL:  In that the tribe was willing22

to work with somebody else, is that the changed23

circumstance?24

JUDGE MERCER:  Well --25
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MR. HILL:  I’m not trying to be flippant,1

I’m just trying to understand.2

JUDGE MERCER:  Powertech hasn’t reached3

out.  Powertech, it sounds like Powertech has taken4

the position we tried to reach agreement once,5

couldn’t get it, and now we’re not going to do6

anything to reach out to them.  That’s what it sounds7

like to me.8

MR. HILL:  I don’t think that -- I mean,9

the NHPA obligation is not on Powertech, it’s on the10

agency.11

JUDGE MERCER:  It’s not NHPA, we’re about12

NEPA, we’re talking about 10 CFR 51 requirements that13

are on Powertech.14

MR. HILL:  And I think for the15

application, the information that’s been included in16

the renewal application is sufficient for the NRC. 17

And if there’s subsequent discussions that take place18

in the renewal application, then you know, we would19

probably entertain those.20

JUDGE MERCER:  My colleague Judge21

Trikouros has been sitting here very patiently, so I’m22

going to -- I’ve got a couple more questions, but I’m23

going to turn it over to him.24

JUDGE TRIKOUROS:  I just have a quick25
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question.  The programmatic agreement is expired,1

correct?2

MR. HILL:  I believe we had a footnote in3

our brief that is has expired, but it’s still binding4

on Powertech until it’s replaced or renewed.5

JUDGE TRIKOUROS:  And what would be the6

process of getting it renewed?7

MR. HILL:  Let me --.  I think through8

this process here, through the application for9

renewal.10

JUDGE TRIKOUROS:  Could you repeat that? 11

I’m sorry.12

MR. HILL:  I’m trying to find the footnote13

that we had in the brief.  Do you have it, Andy?14

JUDGE TRIKOUROS:  It’s footnote 11 on --15

in your answer at page 20, I believe.16

MR. HILL:  Yes.  I think what we said was17

Power -- the programmatic agreement expired in March,18

but the company remains bound by its terms until it’s19

renewed or a suitable alternative is adopted.  And so20

the renewable -- the renewal process includes21

additional engagement with stakeholders to ensure any22

necessary updates are made.23

JUDGE TRIKOUROS:  And how would that24

process, you know, who has responsibility for that25
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process, so initiating it and?  Is that Powertech?1

MR. HILL:  I don’t believe so, but I’m not2

sure.3

JUDGE TRIKOUROS:  But is a renewed4

agreement a critical factor?5

MR. HILL:  How do you mean by critical6

factor?7

JUDGE TRIKOUROS:  I mean does before the8

license is issued, does the programmatic agreement9

have to be in place, a renewed agreement has to be in10

place?11

MR. HILL:  Yeah, I think it would, there12

would need to be a renewed agreement or a sustainable13

or a suitable alternative.14

JUDGE TRIKOUROS:  All right.  Does the15

staff have anything to add to that?16

MR. ROACH:  The staff agrees with that17

point.  The staff is working on moving forward with18

considering a new programmatic agreement and19

soliciting feedback from parties about whether there20

are any appropriate alternatives that should be21

considered.22

JUDGE TRIKOUROS:  Okay.  That’s it for me.23

JUDGE ARNOLD:  I have a question for24

staff.  I’m still confused about the relationship25
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between the National Historic Preservation Act and1

NEPA.  Now, the staff has to evaluate NEPA and the2

staff has to do a NHPA evaluation.  3

In those evaluations, are they totally4

distinct and separate, or is there some overlap of the5

NHPA and the culture and the -- the cultural and6

historic resources evaluation?7

MR. ROACH:  There typically is overlap. 8

The staff generally complies with the requirements of9

NHPA through its NEPA process.  And so in the10

environmental document, there is typically11

documentation of the compliance process with NHPA.12

JUDGE ARNOLD:  But and in a -- in the13

survey protocol for cultural and historic things, if14

you stumbled across something that was eligible for15

inclusion in the, well, the Register, would that then16

end up in the NHPA evaluation?  I mean, does the17

information flow both ways?18

MR. ROACH:  So well, there is -- so there19

is a license condition that ties down the programmatic20

agreement so that if there is an inadvertent discovery21

of a historic property, then -- and that’s an NHPA22

standard, then there would be remedial efforts. 23

Immediately stop work, assess the situation, consult24

with relevant parties.25
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And the NEPA obligation, you know, doesn’t1

carry forward, you know, post-licensing the way that2

the requirements in the programmatic agreement do. 3

I’m not sure, have I answered your4

question?5

JUDGE ARNOLD:  I think so.  I mean, I6

think I’m hearing that the two programs have some7

dependence on each other in that they can’t be8

entirely separated, correct?9

MR. ROACH:  It is possible to conduct like10

separate compliance processes, but just generally11

speaking for efficiency purposes, it’s encouraged to12

streamline and do them jointly through the NEPA13

process.14

JUDGE ARNOLD:  Thank you.  15

JUDGE MERCER:  And you would agree, Mr.16

Roach, though, that while the NRC may coordinate its17

NEPA and NHPA reviews, the reviews remain separate and18

the regulations associated with each act must be19

independently satisfied.  Coordination does mean that20

NEPA regulations govern NHPA analysis or vice versa.21

MR. ROACH:  Yes, sir.22

JUDGE MERCER:  Okay.  I have a question,23

Mr. Roach.  You were referencing CLI20-8 a couple24

times.  What specific pinpoint site were you25
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referencing regarding the timeliness issue of the NEPA1

such that it might not be right at this -- at this2

point?3

MR. ROACH:  Just one moment, let me --4

JUDGE MERCER:  Sure, take a moment.  I5

know you probably don’t have it right there are you6

fingertips, so take a moment and get that.7

I want to go back and ask another question8

regarding new and significant information.  And I’ll9

ask it first of Powertech.  The license renewal10

application notes on page 2-33 that the 2007 Augustana11

survey found 161 previously unrecorded archaeological12

sites and couldn’t find 28 of the previously recorded13

sites.  And it noted on page 2-34 that the landscape14

in this area is erosional in nature.15

With landscape being erosional in nature,16

which means that while existing sites may be17

obliterated or reduced, it also means that new sites18

could be uncovered.  19

And the fact that there was 161 sites20

identified in 2007 not previously identified and 2821

that could not be found, doesn’t that mean by22

necessity that there’s been a significant23

environmental change in the 17 years since the24

Augustana survey, such that a new survey should have25
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been conducted?1

MR. HILL:  I’m not familiar enough with2

that prior survey to note when the previous one was3

done.  I’d have to look at it in order to understand4

it.5

JUDGE MERCER:  Do you have the appendix6

2.4-A that would indicate when that prior survey was7

done?8

MR. HILL:  I’m trying to find that.  I9

don’t have it.10

JUDGE MERCER:  I mean, the application11

talks about the previous research in the nearby area12

from ‘99, ‘83, ‘81, ‘99, 2000, ‘96.  So we’re talking13

about, you know, roughly the same timeframe perhaps or14

less. 15

I’ll throw the question open to Mr.16

Parsons or Mr. Roach, if you would like to weigh in as17

well. Mr. Sword, same with you.  Again, I don’t mean18

to be cutting you out of the conversation here.19

MR. PARSONS:  My understanding is the20

Augustana survey was conducted in 2007.21

JUDGE MERCER:  Correct, yes.  And it was22

able to locate 161 sites not previously located and23

couldn’t find 28 of the previously recorded sites. 24

And so it seems to me we’re talking about an erosional25
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landscape.  There’s been significant environmental1

change in the last 17 years.  It seems like by, at2

least by implication that that would be the case.3

MR. PARSONS: The Tribe would concur.4

MR. ROACH:  I would just say that I think5

that that would need to be pled and detailed in terms6

of a plausible reason to believe that those7

significant changes had occurred.8

JUDGE MERCER:  Mr. Roach, while Mr. Hill9

is looking, were you able to find that pinpoint site?10

MR. ROACH:  Yes, sir.  It is, well11

CLI20-8, 92 NRC 255 and cite 261.12

JUDGE MERCER:  And so you’re in the13

section dealing with the history of contention B?14

MR. ROACH:  Let me pull up the case15

itself.  I was referring to a different document.16

JUDGE MERCER:  As I read that, that’s17

talking about the NHPA aspect of -- there is some18

reference to NEPA.  The abbreviations NEPA appear19

twice on that page.  But that discussion was all about20

the admission of, and the underlying -- or the21

underlying CLI in the case that’s being discussed22

talked solely about the NHPA process.  23

It didn’t address the NEPA aspect at all. 24

Because I remember -- I think that’s CLI99 that it’s25
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referring to.1

MR. ROACH:  The Commission said given that2

the contention centered on deficiencies under the NHPA3

and NEPA said to stem from a failure to consult the4

Tribe.  That’s specifically what I’m referring to.5

JUDGE MERCER:  Correct, but if you go back6

and look at CLI99 that’s referenced there in the7

footnote, you’ll see that the Commission did not8

address in any way the NEPA aspect of that.  It9

focused solely upon the NHPA obligations.  10

There’s nothing in that case talking about11

the timeliness of a NEPA claim.  It’s all talking12

about the timeliness of an issue related to NHPA.13

MR. ROACH: I don’t have the original case14

in front of me at the moment.15

JUDGE MERCER:  Okay.16

Mr. Hill, any luck?17

MR. HILL:  I have not been able to find18

old attachment to 2-4-a, or 2.4-a.19

MR. ROACH:  Judge Mercer, sorry to20

interrupt.  At the beginning of the section, I guess21

that would be on page 260, history of contention B, it22

starts out, In contention B, which encompassed23

arguments under both the NHPA and NEPA, and then it24

goes on to reference the statement that I mentioned.25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1716 14th STREET, N.W., SUITE 200
(202) 234-4433 WASHINGTON, D.C.  20009-4309 www.nealrgross.com



136

You know, I can’t specifically point to1

the CLI99 right now, but it seems to me that the2

contention is looking at both NHPA and NEPA cases that3

are focused on consultation.  4

And I think from a prudential standpoint5

it makes a lot of sense when the basis for a6

contention is inextricably tied to consultation.  That7

the new and amended contention process would be used8

when the information is available.9

JUDGE MERCER:  And you’re aware there’s10

case law, though, that talks about the fact that11

applicants are allowed to consult with Indian tribes12

prior to the, what I’ll call large consultation that’s13

required under the NHPA.14

MR. ROACH:  I don’t think they’re15

obligated to do so.16

JUDGE MERCER:  I agree, there’s no17

obligation.  But they’re -- they are -- there’s18

nothing that prevents them from small “c” consulting.19

MR. ROACH:  No, that makes sense that20

there wouldn’t be a prohibition.21

JUDGE MERCER:  And in fact, some of the22

staff’s own documentation seems to require or23

contemplate that consultation would occur, including24

the ISO review plan, NUREG-1569, as well the ISO GEIS. 25
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They talk -- there are provisions in there where there1

is reference to the applicant consulting with the2

Indian tribe prior to submitting the documentation.3

Would you disagree?4

MR. ROACH: If that’s what it says, you5

know, those are guidance documents.  And you know,6

those documents tried to account for the various7

iterations in these processes.  So it would not8

surprise me that there is an allowance for the9

possibility that such an interaction might occur.10

JUDGE MERCER:  Okay.  And they are11

guidance documents, yet the Commission has recognized12

that when you’re dealing with certain guidance13

documents like GEISs, they are entitled to special14

weight, right?  They’re not binding, but they’re15

entitled to special weight.16

MR. ROACH:  Yes, that’s true.17

JUDGE MERCER:  Okay.18

Judge Arnold, anything further on19

contention 1?20

JUDGE ARNOLD:  Sure, certainly.  Let me21

ask the staff.  I tried to look in 10 CFR 51 for22

references to cultural and historic resources, and I23

found that in the regulations, the environmental24

report for renewal of a utilization facility license25
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specifically requires applicant to address cultural1

and historic resources.2

But nowhere does it say a materials3

license has to address cultural and historic4

resources.  So where does the requirement come from?5

MR. ROACH:  I appreciate the question.  I6

will consult with -- with the staff here and get you7

an answer.8

JUDGE ARNOLD:  I’m confused because for a9

utilization facility, it’s very specific. 10

Environmental conditions plus historic and cultural11

resources.  But for a materials license, it just says12

environmental conditions.  13

JUDGE MERCER:  Just to be clear, perhaps14

10 CFR 51.1, which references the Commission’s15

voluntary taking account of CEQ regulations.  And as16

I read 10 CFR 51.53, the reference in -- all the way17

down the chain to K, capital K, it does identify18

historic and architectural properties, but it talks19

about them in the context the NHPA.20

And so it seems to me that it’s adding an21

NHPA aspect to the operating license renewal stage,22

not discussing cultural and historical resources under23

the NEPA.  So yes, I would agree that there’s a24

specific call-out there for historic or architectural25
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properties, but it’s in the context of the National1

Historic Preservation Act as opposed to NEPA.  2

I don’t know if that may help, Mr. Roach,3

if your consultation with the staff, but that’s my4

reading of the regulation.5

MR. ROACH:  Thank you, your Honor.  I am6

looking in to the issue.7

MR. HILL:  And I’m sorry, you had cited to8

51.1 as implementing the CDQ regulations?9

JUDGE MERCER:  No, 51.10(a).10

Judge Arnold, any further questions?11

JUDGE ARNOLD:  No.12

MR. HILL:  I do think it’s important to13

note that the DC Circuit recently ruled that CDQ lacks14

rulemaking authority in the last couple weeks.15

JUDGE MERCER:  I understand that.  I16

believe, correct me if I’m wrong, I haven’t stayed up17

on it, there was an appeal that was taken of that. 18

But I’m also dealing with a specific regulation that19

calls out that the Commission is voluntarily taking20

account of those regulations. 21

So yeah, interesting times in which we22

find ourselves lately.23

MR. HILL: It’s confusing.24

JUDGE MERCER:  All right, with that,25
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before we close out today’s argument session, the1

Board would like to address an issue that’s arisen2

early on in the proceeding.  3

To the extent that there are any4

contentions that are admitted after the argument and5

analysis today and the proceeding continues, the Board6

expects all parties to abide by the deadlines and7

orders that it issues.8

Already in this proceeding we had to issue9

a second order to get all participating counsel,10

except counsel for the staff, to file notices of11

appearance, which filings also are required by the12

Commission’s regulations.  We also had to follow up13

with one counsel after a deadline regarding14

information that was required to be submitted to the15

Board’s law clerk.16

The Commission has directed the Board to17

ensure their proceedings run timely and efficiently18

and has given boards the appropriate authority to19

address recalcitrance in counsel or parties in20

complying with Board orders and efforts to ensure21

timeliness and efficiency.22

The Board has advised the participants of23

that in its initial order and does so again verbally24

today. 25
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Again, before we close out, we would like1

to request additional briefing from the parties, and2

we will give you two weeks to provide this additional3

briefing to us.  There are three items that we would4

like you to address, and so we will give you no more5

than 15 pages to address all three -- all three6

issues.7

The first issue we’d like you to address8

is the issue of what is reasonably foreseeable under9

NEPA such that the cumulative effects must be10

addressed -- we had a lively discussion on that11

earlier in the argument today -- with special12

attention to cases that might reflect similar factual13

situations where we find ourselves.14

A second issue is to review the15

environmental report and provide us with any16

information that you find available there that17

indicates whether the facility that’s at issue here18

has been designed to accommodate more production than19

just production from the project area.  That’s --20

MR. HILL:  May I address that?  21

JUDGE MERCER:  Sure.22

MR. HILL:  I did have a discussion with my23

client during the recess, and the production facility24

is designed to handle the capacity just for this25
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project, not additional capacity.  I believe it’s one1

million tons per year, and that’s what they expect to2

be produced from the Dewey-Burdock project.3

JUDGE MERCER:  Okay, thank you for that,4

Mr. Hill.5

Judge Trikouros has a recollection that6

there was something in the license renewal application7

addressing a possibility that there was additional8

capacity.  Is that a fair assumption, Judge Trikouros?9

JUDGE TRIKOUROS:  Well, no.  What I had10

said was that in the license renewal application,11

there was a statement made that the CPP would be used12

to process waste and waste streams from other13

facilities in addition to the current one.  14

But it didn’t say anything regarding15

whether modifications would need to be made or if it16

could, you know, accommodate it as is.  And I think we17

have the answer now that if that’s the case,18

modifications would have to be made to the facility.19

MR. HILL:  Correct, that’s my20

understanding in speaking with the client.21

JUDGE MERCER:  Okay, thanks.  That will22

reduce us down to two items for the supplemental23

briefing.  So therefore we’ll bring that down to ten24

pages but still give you two weeks.25
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The second item is the issue, and this1

goes to an issue that was -- that Judge Arnold and I2

were discussing, the issue of whether including3

material in a license renewal application beyond --4

essentially what is amenable to challenge in a license5

renewal application that takes the path that the LRA6

does here of including more than just -- let me get7

the language.8

JUDGE ARNOLD:  Minimal required.9

JUDGE MERCER:  Yes, more than I think it’s10

5160.  More than -- incorporating by reference,11

updating, or supplementing the information to reflect12

significant environmental change.  Whether, when a13

license renewal application includes material beyond14

that, whether the petitioners are entitled to15

challenge that material, or whether they are still16

limited just to the significant new environmental17

information.18

So those are the two issues we’d like19

briefing.  We’d like that within two weeks from today.20

And again, ten pages for that briefing.21

MR. PARSONS:  Judge Mercer, if I may. 22

Just in thinking about this for a couple minutes, with23

respect to the one million pounds, I understand that24

the capacity is one million -- as represented, one25
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million pounds a year.  It’s not clear to me that that1

would preclude processing from other sites if you --2

if you follow.3

I know that the Dewey-Burdock sort of4

scheme is to, scheme of development is to go in5

phases.  And so it occurs to me that those two things6

are not mutually exclusive.7

So it may be that the Tribe would want to8

at least mention that in its -- or explore that a9

little bit in its filing.  I don’t know if that made10

sense, but.11

JUDGE MERCER:  It does, and then I think12

if you want to include that in the NEPA reasonably13

foreseeable aspect of the supplemental briefing, feel14

free to do so.15

MR. PARSONS:  Thank you.16

JUDGE MERCER:  And then before we get to17

closings, Mr. Hill, there was one other question you18

were going to be discussing with your client during19

lunch, and that was what the import or the purpose was20

of those two exhibits or attachments.  I believe they21

were 16 and 17, the preliminary economic assessments.22

MR. HILL:  Correct, your Honor.  And so I23

spoke with my client.  Those are to comply with24

Canadian law NI43101.  It’s a Canadian regulation for,25
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designed for investors.  My understanding is they1

amended their regs to include this for valuation for2

mineral resources to have an expert kind of make sure3

that there are actual mineral resources there.4

I think there was a rather famous5

situation with a gold mine where they -- where6

somebody said they had a bunch of gold, and there just7

wasn’t anything there minerally.  And they defrauded8

a bunch of investors.9

And so they started requiring if you’re10

going to list an asset, that you basically go through11

this, you know, demonstrating that the mineral12

resource is there.  It’s not how it would be executed13

as a plan.  There are no license applications. 14

There’s no draft of a license application.15

It’s simply a potential way that this16

asset could be developed.  They have no intention of17

having the, you know, at this point even developing18

this project, from my understanding, but certainly19

won’t be handling it at the CPP for Dewey-Burdock.20

And so that’s my understanding of it.  I’m21

not an expert on Canadian law, I’m not licensed in22

Canada.  But my understanding is that it’s -- that23

they’re required to do this kind of economic scenario. 24

It’s purely hypothetical to say -- to25
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standardize across all Canadian mining companies kind1

of if there’s an asset on the books, kind of, you2

know, that all the same information is being provided3

to potential investors about that potential asset. 4

And that a qualified person is actually looking at5

that.6

JUDGE MERCER:  Okay. Thank you for that.7

MR. HILL:  Yeah, and I think if you look8

at the -- if you look at the introduction to it, it9

actually cites that.  You know, the purpose being for10

that NI43101 regulation, to comply with it.  And my11

understanding is they’re updating it again now.  So12

it’s --13

JUDGE MERCER:  And just for the14

edification of all other counsel and those listening,15

we’re not accepting the facts or the factual16

representation of Mr. Hill.  We simply were looking17

for the purpose of the documentation so that we can18

evaluate it in connection with the NEPA reasonably19

foreseeable issue.  20

So please don’t think that by us sitting21

here and listening to him, we’re delving into the22

facts or the merits.  But that’s simply for us to get23

an understanding as to the reason for the document so24

that when we’re looking at the NEPA reasonably25
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foreseeable issue, we can place it in the proper1

context.2

Mr. Parsons, is there something else you3

-- after that?4

MR. PARSONS:  Yeah, thank you very much. 5

Just the comment there that the representation that6

the projects alluded to are hypothetical or7

theoretical.  8

It should -- over the break I was -- found9

some, a certification dated November 14, 2024, from10

the CEO of the applicant confirming that during the11

month -- the months ending September 30, 2024, in12

Wyoming the company conducted resource development,13

drilling on its Dewey-Terrace project area.  As well14

as conducted pre-submittal permit data collection by15

core drilling at its Gas Hill Uranium project in16

Fremont and Natrona Counties, Wyoming.17

And so I think part of the issue here is18

whether the -- there’s additional information coming19

out all the time, including in the last month, last20

couple weeks, confirming that there is actual21

permitted drilling occurring at these sites.  22

And the -- obviously the disadvantage the23

Tribe has is there’s no mandatory disclosures as of24

yet with respect to a contention.  But it does appear25
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that there are permitting -- there are permitted1

drilling occurring at these very sites that the Tribe2

had referenced in its contention pleading.3

I just wanted to note that for the record. 4

And I’m happy to address that in the upcoming5

briefing, but I didn’t want to have the company or the6

staff be surprised that that information may come up. 7

These are the -- ending September 30, 2024, management8

director managing -- let’s see, MDA and financial9

disclosure documents filed with the SEC.10

JUDGE MERCER:  All right, I appreciate11

that.  If the -- if your clients want to include that12

in the briefing and it’s related to the two topics13

that we’ve identified and you want to use some of your14

ten pages to do so, that’s fine.  We are restricted in15

what we are allowed to consider.16

And just as I said about Mr. Hill’s17

representations, we’re not necessarily accepting what18

you’ve said for the factual value for it.  But to the19

extent that it’s something that you believe we’re able20

to consider at this point and want to include it, that21

is entirely up to you in how you allocate those ten22

pages.  So I appreciate that.23

Before we close out the oral argument24

today, we’re going to offer each counsel up to five25
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minutes for any final argument or closing summary of1

your position.  2

Don’t feel as though you need to use all3

or any of your five minutes if you don’t have anything4

to add, but feel free to do so.  We are here. This is5

your opportunity to tell us things that you think that6

we need to know in order to make our decision. 7

We’ll extend the offer first to Counsel8

for the individual petitioner, Mr. Sword, and then to9

Counsel for the Organizational Petitioners, Mr.10

Parsons, who also will be given three minutes each11

after the Applicant and staff to respond to anything12

specifically identified by them in their closings. 13

And we will require that you strictly14

address just things that were brought up by the15

Applicant or the staff, not just an additional three16

minutes for closing on your part.17

So we also have, when the view zooms out18

so that you can see the entire bench, there will be a19

monitor under my nametag.  It will indicate when you20

have three minutes left, two minutes left, one minute21

left, and then when you are out of time.  When you see22

the out of time, if you’re still talking, please wrap23

it up so that we can move expeditiously.24

So with that, I’ll turn it over to Mr.25
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Sword.  You’ve got five minutes if you would like to1

use it.  The floor is yours.2

MR. SWORD:  Well, I appreciate this3

opportunity.  I’d first like to say that I do not4

anticipate filing an additional brief on the issues.5

But I do want to finish up by expressing6

to you Mr. Henderson’s sincere thankfulness for the7

opportunity to be a part of these proceedings.  And in8

addition, I don’t think they probably get enough9

credit, but your staff and clerk have been wonderful10

to work with, and I definitely really appreciate that.11

And so nothing further to add except for12

the thank-yous.13

JUDGE MERCER:  All right, thank you Mr.14

Sword.  And I know I am unanimous on behalf of the15

Board of saying that Mr. Welkie and Ms. Rock and --16

it’s been a long day -- Ms. Dean and all the rest are17

extremely valuable resources we have available to us18

and phenomenal people.  So we appreciate the ability19

to work with them as well.20

Mr. Parsons, you have five minutes, the21

floor is yours.22

MR. PARSONS:  Thank you.  I certainly23

endorse that thanks to the Board and the staff.  And24

I would also like to convey my appreciation for the25
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call-in line to allow members of the Tribe and the1

public to listen in and be involved.  2

We certainly do hope that in the future if3

there are -- if this proceeding continues, there will4

be an opportunity for the Board to come out to South5

Dakota and conduct some of its proceedings there.  I6

think that’s a very effective way of involving the7

public.8

With respect to standing, the Tribe9

submits that the injury facts, traceability,10

redressability factors have been met.  With respect to11

the organizational standing, it appeared that the12

focus of -- on the briefing was an argument that the13

issues raised, the harms alleged by the affiants were14

not germane to the organizational purposes.15

I think that’s dispelled if you look at16

the affidavits, the declarations that were filed and17

the purposes of the organizations.  I will note that18

recently the Fifth Circuit has addressed this in Texas19

v. NRC 78 F.4th 827 at 83637, where the court20

specifically stated that the germaneness requirement21

is undemanding and requires mere pertinence between22

the litigation issue and the organization’s purpose.23

And so I think there’s case law out there24

certainly that demonstrates that.  That is not a high25
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standard, and that’s -- that the Black Hills Clean1

Water Alliance and NDN Collective have achieved that2

threshold of demonstrating organizational standing as3

well as representational standing, excuse me.4

With respect to the contentions, I5

appreciated the conversation today.  I’m not sure6

there’s a whole lot more, particularly with additional7

briefing to come, that needs to be said.  You know,8

the Tribe laments the fact that here we are again with9

what the Tribe considers ongoing National Historic10

Preservation Act violations.  11

NRC staff really should frankly do a12

better job and consult with the Tribe at the earliest13

possible time as the statute requires.  The Tribe does14

not take that lightly.  It doesn’t appreciate being15

left out, particularly where it’s been demonstrated as16

in this instance that this is a site with truly17

significant cultural resources.  18

This is a special place and it deserves19

all of the attention of NRC staff with respect to20

incorporating the Tribe’s, and for that matter the21

interested public’s, information and views.22

With respect to cumulative effects, the23

Tribe has laid out detailed examples of specific plans24

that the company has.  And again, I just found some25
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more today that have been issued in the last couple1

weeks demonstrating that this is a plan for a larger2

scale mine at the site and with satellites, satellite3

mines to contribute as well.  4

And certainly I believe the Tribe has5

reached the threshold of demonstrating that this is an6

admissible contention and needs to be explored further7

in an evidentiary hearing.8

With respect to the local ordnance, the9

Tribe certainly understands and appreciate the case10

law that may be adverse to its argument but maintains11

that the Administrative Procedure Act and NRC12

regulations require that all relevant matters be13

considered.  And that deserves attention from this14

board in a evidentiary hearing as well.15

Lastly, with respect to the fourth16

contention, the National Environmental Policy Act and17

the Endangered Species Act do place an affirmative18

duty for the agencies to have the best available data. 19

And data that’s 15 years old, similar to the cultural20

sites that may degrade and be re-exposed, endangered21

species in a similar way move and recolonize and such.22

And so having updated data is necessary23

for a competent analysis.  And again, I think the24

Tribe has stated that contention in an admissible form25
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and it ought to move forward.1

With that, I thank the Board.2

JUDGE MERCER:  Thank you so much, Mr.3

Parsons.4

We will turn now to Mr. Hill or Mr. Kriha,5

whoever will be doing the closing.  You’ve got five6

minutes, use as much as you’d like.  The floor is7

yours.8

MR. KRIHA:  Thank you, and before9

beginning let me of course echo the thanks to the10

Board and its staff as well.11

For the most part, we don’t have much more12

to add on the majority of the points that were raised13

today.  We stand on the arguments that we made here14

and in our briefing.15

We just did briefly here upon closing want16

to touch on one issue related to standing that was17

raised for the very first time in the Organizational18

Petitioners’ reply, and then touched again just19

briefing in Mr. Parsons’ closing.20

And that is that in their reply petition,21

Organizational Petitioners, for the very first time,22

completely tried to shift the standard on standing and23

shift away from judicial principles of standing to a24

significantly lighter standard.25
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Our first argument in response to that is1

that it’s -- the reply stage is too late to raise2

that.  And so that entire argument should not be3

considered, and there’s support for that in Commission4

decisions, including Entergy Nuclear Operations5

CLI-22-08.6

But to the extent that the Board does7

decide to consider these new arguments, we note that8

the Organizational Petitioners’ citation to Board of9

Commissioners with respect to the may-affect standard10

is in apposite to the present case.  Because the11

may-affect standard for the Endangered Species Act,12

which is what was considered in that case, was set by13

interagency rulemaking, where the low threshold14

referenced in the case was specifically stated by15

those agencies in the preamble to that rule.16

The district courts that have considered17

that rule have simply interpreted it in light of that 18

clear agency interpretation.  In the present case19

involving statutory language in the Atomic Energy Act,20

it is incumbent upon courts to determine what the term21

“may be affected” means.  22

And indeed, with the DC Circuit in BPI v.23

Atomic Energy Commission, that’s  502 F.2d 424 at 427,24

interpreted this to mean the petitioner has a right to25
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intervene where it “can show that it possesses a1

substantial interest in the outcome of the2

proceedings.”  And also says that this court has not3

deemed Section 189A to be the last word on the subject4

of intervention.5

And finally, we note the Petitioners’6

reliance in the reply on Texas v. NRC is also an7

apposite.  In that case, the court, which created a8

circuit split that will be resolved by the Supreme9

Court later this term, was specifically examining the10

term “party aggrieved” within the Hobbs Act and not11

interpreting the words “may be affected” within the12

context of the Atomic Energy Act.13

It was not an appeal from the denial14

intervention, and in fact the same petitioners in that15

case did appeal the NRC’s denial of the right to16

intervene to the DC Circuit, and that petition was17

denied by the DC Circuit.18

So just on that point, to reiterate, we do19

not believe that that should be considered.  It was an20

entirely new argument raised on reply.  But that is21

our response to the extent you consider it.  And of22

course we extend all of the other arguments that we’ve23

previously made.  Thank you.24

JUDGE MERCER:  All right, thank you, Mr.25
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Kriha.1

Mr. Roach, whether it will be you or Ms.2

Georgiev, you now have five minutes.  Use as much as3

you deem necessary, and the floor is yours.4

MR. ROACH:  Thank you, your Honor.  Many5

thanks for today’s efforts, certainly.6

 I’m going to touch on a few of the7

contentions we discussed today.  Returning to the8

question about Ms. Henderson’s first contention and9

withdrawals from the Madison aquifer, SEIS Section10

4.5.2.1 addresses impacts to groundwater, including11

the Madison aquifer.  12

And depending on how the project proceeds,13

it will depend whether a class 5 deep injection well14

disposal options is used or a land application method15

is used.  That section discusses the volume and16

availability of various water resources, including the17

Madison aquifer’s availability to support land18

application, the land application option.19

The staff referenced the South Dakota DENR20

conclusion on SEIS, page 4-54 and 4-55, that there is21

one reasonable probability that unappropriated water22

is available in the Madison aquifer to supply the23

proposed appropriation.24

Two, approval of the application will not25
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result in average annual withdrawals from the Madison1

aquifer that exceed average annual recharge to the2

aquifer.  And three, there is a reasonable probability3

the withdrawal proposed in the application can be made4

without impacting existing rights, including domestic5

users.6

JUDGE MERCER:  I’m sorry, Mr. Roach, I’m7

going to interrupt you.  You’ll get the time back. 8

What was that cite that you were just -- I got the9

4.5.2.1, but what was the one you were just10

referencing?11

MR. ROACH:  That is on page 4-55.12

JUDGE MERCER:  And that’s of the ER?13

MR. ROACH:  That’s of the 2014 SEIS.14

JUDGE MERCER:  Ah, okay.  All right,15

sorry, go right ahead.  Sorry, the 4.5.2.1, is that16

also of the 2014 SEIS?17

MR. ROACH:  Yes, sir.18

JUDGE MERCER:  Okay.  Sorry, you have the19

floor, sorry.20

MR. ROACH:  The staff concluded overall21

following an evaluation of the application in the ER22

that there would be small impacts.  Ms. Henderson’s23

contention does not acknowledge or specifically24

dispute any of the information or analysis in the25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1716 14th STREET, N.W., SUITE 200
(202) 234-4433 WASHINGTON, D.C.  20009-4309 www.nealrgross.com



159

SEIS.  1

It is also important to remember what has2

already occurred, that the NRC issued a license to3

Powertech and examined and resolved questions4

regarding water quantity and quality in an evidentiary5

hearing.  Nowhere does Ms. Henderson assert that there6

is new and significant environmental information.7

With respect to Organizational8

Petitioners’ contention one, the Commission’s most9

recent ruling on the timing of contentions, claiming10

NEPA and NHPA deficiencies based on inadequate11

consultation is squarely on point to concluding that12

this contention is unripe at this time.13

The Commission deemed that new and amended14

contention process in 2.309(c) is the appropriate15

mechanism for these challenges.  This approach16

provides administrative economy for all parties and is17

appropriate in light of the fact that the relevant18

information has yet to be developed by the NRC staff’s19

consultation process.20

Organizational Petitioners’ interests are21

not prejudiced as no ground disturbances occurred on22

the site or will occur soon.23

Regarding contention two, cumulative24

impacts, the SEIS acknowledged that other regional25
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projects may be developed in the future.  Those1

projects have no application behind them at this2

point, and they were addressed at the level for which3

there is information available.4

It would not serve the purposes of NEPA to5

require speculative development of information for6

projects at a preliminary economic viability stage of7

development.  But in any event, Organizational8

Petitioners do not acknowledge these discussions in9

the SEIS.10

Thank you.11

JUDGE MERCER:  All right, thank you.12

JUDGE ARNOLD:  If you will excuse me, I13

have a plane to catch and it’s a long, torturous pass14

to Dulles Airport, so I will listen or read your15

rebuttals in the transcript.16

JUDGE MERCER:  And with that, we do offer17

Mr. Sword, you have three minutes to reply to anything18

addressed by counsel for Powertech or the staff.19

MR. SWORD:  I have nothing further, thank20

you.21

JUDGE MERCER:  All right, and Mr. Parsons,22

same to you, you have three minutes.23

MR. PARSONS:  Thank you.  Very briefly, I24

would just assert that with respect to Powertech’s25
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argument that we made new argument in the reply, we1

were simply responding to the arguments asserted on2

the response and citing new authority, and nothing3

about that is untoward.4

With respect to staff’s characterization5

of contention one, it is -- it does have an NHPA6

component, but it has a very distinct NEPA component. 7

And there’s no reason for that NEPA component to not8

move forward at this time.9

We believe it will be prejudiced, it will10

have -- in terms of information coming forward and11

mandatory disclosures and having this issue before the12

Board for resolution is important to the Tribe. 13

And then on contention two, I think that14

the evidence that the Tribe has put forward15

demonstrates that these projects are not speculative. 16

Indeed, we found just in the last two weeks, as I17

mentioned, evidence that they are already drilling in18

those very same sites.  And so those projects are very19

real and moving forward and deserve attention in an20

evidentiary hearing.21

Thank you.22

JUDGE MERCER:  All right, thank you, Mr.23

Parsons.24

I would like to extend a sincere thank you25
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to all counsel, Mr. Parsons, Mr. Sword, Mr. Roach, Mr.1

Kriha, Mr. Hill, and Ms. Georgiev.  Thank you all for2

answering our questions and providing us with your3

thoughts and arguments today.  4

We do truly appreciate your preparation. 5

We know that it’s hard work, but we appreciate that6

and we appreciate your professionalism here today.7

We will definitely consider your arguments8

in making our decision on the hearing request, which9

we intend to issue timely after we receive the10

supplemental briefs -- we receive the supplemental11

briefs.  At that point, we will deem the record to be12

closed.13

On behalf of the Board, I would like to14

thank our law clerks, Ms. Dean -- I remembered her15

last name this time -- Ms. Dean and Ms. Rock for their16

assistance in this matter, including in preparing for17

the oral argument.  We also would like to extend a18

sincere significant boatloads of thanks to Messrs.19

Welkie and Deucher, IT specialists, for allowing us20

all to assemble this way, especially in light of the21

use of a new video conferencing platform due to22

technical difficulties with the other one.23

We also would love to extend thanks to Ms.24

Ellis, our Program Analyst, for her administrative25
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support in this proceeding.1

Finally, we’d also like to thank our court2

reporter, Ms. Bowser, or I’m sorry, Ms. Bower, for3

your time and effort today.  And we thank all the4

members of the public who chose to listen in to the5

argument today.6

Counsel, we will ask that you all remain7

on video with your video on and your audio on to8

answer any clarifying questions from Ms. Bower, our9

court reporter, so that she can obtain what she needs10

to make a complete and accurate record of the11

proceedings today.12

We, though, will stand adjourned, and Mr.13

Welkie will mute us and drop our video.  But please14

make sure, Counsel, you stay on to answer any15

questions Ms. Bower may have.16

With that, we are adjourned.17

(Whereupon, the above-entitled matter went18

off the record at 3:20 p.m.)19
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