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PURPOSE:

To inform the Commission of the staff’s activities with regard to docketed
commitments made by licensees and acceptable methods for changing these
commitments.

To inform the Commission that the staff intends to notify the Nuclear Energy
Institute (NEI) by letter that its guidance document "Guideline for Managing
NRC Commitments® is an acceptable guide for licensees to follow for managing
and changing their commitments to the NRC.

SUMMARY:

In this paper, the staff describes its activities to implement a
recommendation that was made by the Regulatory Review Group (RRG), a group of
senior NRC staff, in SECY-94-003, "Plan for Implementing Regulatory Review
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Group Recommendations.® In SECY-94-003, the staff informed the Commission
that to implement the RRG recommendation it would either endorse the industry
guideline or develop and promulgate staff guidance on what constitutes a
commitment and acceptable methods for changing coomitments. 1In this paper,
the staff discusses its interaction with NEI regarding the development of the
NEI guidance document, which defines the term "commitment"™ and creates a
process for changing commitments, and the staff’s evaluation of the adequacy
of the guidance document through implementation of the guidance in a pilot
program. On the basis of its review, the staff intends to notify NEI by
letter that its guidance document "Guideline for Managing NRC Commitments" is
an acceptable guide for licensees to follow for managing and changing
commitments to the NRC. In accordance with the RRG recommendations, the need
for NRC rulemaking to define a conmitment change process will be evaluated
after experience has been gained using the NEI guidance.

BACKGROUND:

In the original Statements of Consideration for 10 CFR Part 54, "Requirements
for Renewal of Operating Licenses for Nuclear Power Plants,” Federal] Register
Vol. 56, No. 240, Pg. 64943, dated December 13, 1991, the Commission explained
in some detail the basis for its belief that the current regulatory process
provides an acceptable level of safety. Among other things, the Commission
described a process whereby licensee-initiated changes to any particular
plant’s licensing basis are subject to the Commission’s formal regulatory
controls. This process ensures that a documented basis for licensee-initiated
changes in the licensing basis exists and that Commission review and approval
is obtained before implementation if the changes to the licensing basis raise
an unreviewed safety question or involve changes to the technical
specifications.

In SECY-92-314, "Current Licensing Basis for Operating Plants," dated
September 10, 1992, the staff responded to the Commission’s request to provide
information and recommendations concerning compilation of the current
licensing basis for operating reactors and current industry practices for
updating the final safety analysis report (FSAR). In conducting the
activities necessary to respond to the Commission, the staff noted that some
licensee commitments are not contained in the plant’s FSAR and therefore are
not controlled by a defined regulatory process such as 10 CFR 50.59. As a
result of the findings described in SECY-92-314, the staff proposed a series
of actions to further examine the issues. The staff summarized these actions
in SECY-94-066, "Evaluation of Issues Discussed in SECY-92-314, ‘Current
Licensing Basis for Operating Plants,’" which is discussed below.

On January 4, 1993, the EDO established the RRG to identify those areas in
which increased flexibility in the regulatory process could be made available
to Ticensees without adversely affecting the level of safety at operating
plants. [In SECY-94-003, "Plan for Implementing Regulatory Review Group
Recommendations,™ the staff informed the Commission of its plan to implement
recommendations made by the RRG. One of the areas identified in SECY-94-003
that would substantially reduce unnecessary regulatory burden was the
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development of guidance for use by licensees to control docketed commitments
that are not contained in the FSAR. Two options were presented to the
Commission in SECY-94-003 to complete this RRG item: (1) to develop and
promulgate staff guidance on what constitutes a “"commitment® and the types of
controls to be placed on changing commitments or (2) to endorse a guideline
developed by the industry. As described below, NEI volunteered to develop a
guideline for managing commitments.

In SECY-94-066, the staff submitted to the Commission the results of its
further evaluation of the issues identified in SECY-92-314. With respect to
the issue of 1icensee commitments, the staff found that 1icensees had
developed their own programs and processes that effectively managed
commitments made to the NRC and controlled changes to these commitments. In
its evaluation, the staff found that many licensees and NRC staff members did
not have a clear understanding of when commitments can be changed without NRC
interaction. This circumstance led most licensees to act conservatively,
interacting with NRC staff and reporting changes to commitments regardless of
safety significance. This type of action resulted in an inefficient
expenditure of both 1icensee and NRC resources. Therefore, in SECY-94-066,
the staff referred to the recommendation of the RRG in SECY-94-003 to develop
guidance, either by the staff or by the nuclear industry, on what constitutes
a coomitment and the types of controls to be placed on commitments.

DISCUSS]ION:
ulatory Si i ‘ ments

Regulatory commitments are specific actions that have been voluntarily agreed
to or that have been offered by a licensee in docketed correspondence to the
Commission on a voluntary basis. Unlike regulatory requirements contained in
regulations, licenses, and orders, regulatory commitments are not legally
binding. However, the regulatory process relies on commitments in many
instances to resolve safety-significant issues and the NRC expects licensees
to honor in good faith those commitments that have a safety or regulatory
purpose. Many regulatory commitments are not contained in the FSAR but in
other docketed correspondence such as licensee event reports (LERs), responses
to notices of violation (NOVs), and responses to generic letters. Those
commitments not contained in the FSAR are not controlled by a defined
regulatory process such as 10 CFR 50.59. Therefore, licensees have the
ability to change docketeg commitments not contained in the FSAR without
informing the Commission.” The NRC staff has the ability to issue an

' Licensees are required pursuant to 10 CFR 50.9, to notify the
Commission of information identified by the licensees having, for the
regulated activity, a significant implication for public health and safety.
This regulation could be read as requiring Ticensees to provide after the fact
notification to the NRC of changes to commitments that the licensee evaluates
as significant to safety. The NEI guideline appears to comport with this
requirement in that the guidance recommends NRC notification whenever a
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enforcement order if it learns of the change and determines that the
licensee’s failure to implement a commitment has the potential to adversely
affect reactor safety. The staff also uses the administrative enforcement
tool of notices of deviation if a conmitment is not followed. However,
consistent with the Atomic Energy Act, a commitment is not an appropriate
means to resolve an issue that has a high safety or regulatory significance
such that adequate protection of the public health and safety is in question.
Such significant matters are to be included either as conditions of the
Ticense or as a part of the plant’s technical specifications so that they
cannot be changed without the prior approval of the staff.

ssar ry Burde 0 the Develo

Structured Commitment Change Process

Although licensees have the ability to change regulatory commitments not
contained in the FSAR without informing the Commission, based on an audit of
seven licensees’ programs conducted by the staff and documented in SECY-94-

_ 066, the staff found no indication that this activity had occurred.

Typically, 1licensees are reluctant to modify or delete a regulatory commitment
without first consulting the regional or headquarters’ staff. Further,
licensees occasionally choose to retain regulatory commitments that have been
shown to be inefficient or ineffective rather than expend the resources
necessary to revisit the issue with the NRC staff.? As recognized by the RRG
in SECY-94-003 and again by the staff in SECY-94-066, the Tack of a defined
commitment change process has resulted in an unnecessary regulatory burden on
the licensees. Staff resources have also been affected because licensees tend
to discuss all changes to regulatory commitments with the staff, even those
changes of negligible regulatory significance.

The guidance developed by NEI on managing commitments provides a structured
process, acceptable to the staff, that licensees can use on a voluntary basis.
This guidance describes a process that can be used by licensees to modify or
delete commitments and defines the circumstances in which interaction with the
staff is appropriate. The use of this guidance will reduce unnecessary
interactions between the licensee and the staff and provide licensees a level
of confidence and the flexibility to modify or delete commitments that have
been shown to be inefficient or ineffective without unnecessary staff
involvement.

Although the use of the NEI guideline by licensees is not mandatory,
indications are that many licensees intend to incorporate the NEI guideline in
their procedures when NRC formally indicates its acceptance of the process.
Therefore, the NEI guideline should be effective in achieving the RRG goal of

licensee identifies a change that is significant to safety.

2 The staff’s acceptance of the NEI guideline should clarify that
licensees have the ability and authority to modify those commitments not
contained in the FSAR without first consulting with the staff.
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reducing unnecessary regulatory burden on licensees. However, it should be
emphasized that there is no requirement for licensees to adopt this approach.
If adopted, the failure of any licensee to properly implement the approach is
not subject to enforcement action. However, an administrative action, such as
a notice of deviation, may be warranted. Although licensees implementing the
NEI guideline will have less frequent contact with the NRC regarding
modification or deletion of commitments, the staff has not diminished its
reliance on commitments or their importance in the regulatory process.
Consequently, the staff expects that licenseés will continue to appropriately
control commitments. :

0 clear Ene Insti Guidan cument

During the staff’s interaction with industry to set the priorities for
implementing the RRG recommendations, the Nuclear Management and Resources
Council (NUMARC), now known as NEI, volunteered to develop an industry
guidance document on managing licensee commitments to the NRC. From March
through August 1994, the staff held a series of five public meetings with NEI
to obtain information and hear industry views regarding the development of the
industry guidance document that would define the term "commitment" and create
a process for changing commitments. As part of the opening dialogue, both NRC
and NEI representatives agreed that unnecessary regulatory burden could be
reduced by providing guidance to the industry and the NRC staff on the issue
of commitment management. NEI estimated that licensees currently track and
maintain records of between 5,000 to 10,000 commitments to the NRC for each
plant. Both the NRC and NEI agreed that a significant number of these
commitments were made in excess of regulatory requirements and could be
relaxed without affecting plant safety.

During the course of the public meetings, NEI developed the attached draft
guidance document (Attachment 1). This guidance document provides the
following definitions to help licensees understand the regulatory significance
of and distinction between an obligation and a regulatory commitment:

Obligatjon means any condition or action that is a legally binding
requirement imposed on licensees through applicable rules, regulations,
orders, and licenses (including technical specifications and license
conditions).

Regqulatory Commitment means an explicit statement to take a specific

action agreed to or volunteered by a licensee that has been submitted on
the docket to the Commission in writing.

The NEI guidance document explains that licensees frequently communicate their
intent to take certain actions (regulatory commitments) to restore compliance
with obligations, to define a certain method for meeting obligations, to
correct or preclude the recurrence of adverse conditions, or to make
improvements to the plant or plant processes.
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The NEI guideline provides a process flowchart for licensees to follow when
considering a change to a commitment. The NEI decision criteria includes five
steps that categorize commitments according to progressively decreasing
regulatory and safety significance. The first step captures commitments that
are already subject to codified processes, such as 10 CFR 50.59 or 10 CFR
50.54 (a), (p), and (q). The second step asks the licensee to evaluate the
safety significance of the change to the commitment to verify that the change
would not negatively impact the ability of a structure, system or component
(SSC) to perform its intended safety function. An assessment of the
commitment is made using the criteria in 10 CFR 50.92, if the evaluation
determines that the commitment change could impact the ability of an SSC to
perform its safety function. Changes to commitments that upon evaluation
would result in a significant hazard condition, as defined in 10 CFR 50.92,
would not be implemented without prior discussion with NRC and review and
approval, as appropriate. The third step applies to commitments that were
made to achieve and maintain compliance with NRC requirements. If the changed
commitment does not preserve compliance, the licensee would have the option of
not proceeding with the change, or formally requesting regulatory relief
(e.g., license amendment, exemption). The fourth step involves commitments
(exclusive of those made in confirmatory action letters) in which the NRC
either reviewed and approved the action volunteered or agreed to by the
licensee or relied upon the conmitment in 1ieu of taking other action, such as
issuing an order. Commitments included in this step are specific statements
in NRC safety evaluation reports; commitments made in response to bulletins,
generic letters, and 10 CFR 50.54(f) letters; and commitments identified as
long-term corrective actions in response to an NOV. If the original
commitments have not yet been implemented, the Ticensee can proceed with the
change. However, the NRC would be notified as soon as practicable after the
change is approved by licensee management, but before any conmitted completion
date. The NEI process does not apply to commitments made in confirmatory '
action letters as these commitments generally have a high regulatory
significance. Confirmatory action letters, pursuant to Section 182 of the
Atomic Energy Act, normally specify that licensees must notify the NRC if they
do not meet a commitment contained in a confirmatory action letter (see SECY
92-347, October 14, 1992). The last step in the NEI guidance involves
commitments made to minimize recurrence of adverse conditions, such as those
described in some LERs.

Each step of the process gives licensees guidance on changing the applicable
commitment and on recommended interaction with the NRC. Depending on the
safety or regulatory significance, commitments that satisfy one of the five
NEI decision steps either need prior NRC approval for the change or may be
changed without prior interaction with the staff. Commitments that satisfy
none of the five decision criteria are considered by the staff to have
negligible regulatory or safety significance. In addition, for commitments
that satisfy one of the five NEI decision criteria not involving a codified
regulatory process, the NEI guidance specifies periodic staff notification,

-either annually or along with the FSAR updates as required by 10 CFR 50.71(e).
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The NEI guideline further specifies that commitments dispositioned through the
NEI process that satisfy none of the NEI decision criteria do not need to be
included in the Ticensee’s periodic report because their regulatory and safety
significance is negligible. However, the guideline specifies that these
commitments and the justification for their modification or deletion be
retained as a plant record for the life of the facility.

ondu ot Pr

In August 1994, NEI completed its initial draft of the guidance document and,
at the request of the staff, agreed to initiate a pilot program to test the
implementation of the guidance at licensee facilities. On August 25, 1994,
the NRC staff held a public meeting with NEI members and representatives of
the six Ticensees who volunteered to participate in the pilot program and
described NRC’s expectations for the pilot program. Specifically, the staff
indicated that it planned to visit each plant participating in the program to
review implementation of the guidance document and to determine those areas
that required additional clarification or improvement, those areas that
required interpretation by the licensee, or those areas not adequately
discussed in the guidance. The staff also stressed the importance of the
Ticensees’ use of the draft NEI guidance document on commitments from a
variety of sources to test the validity of the entire process flowchart. The
staff requested that licensees participating in the pilot program include
commitments made in response to NRC generic letters, bulletins, enforcement
actions, LERs, and other sources.

From February through April 1995, the staff reviewed the pilot program at four
of the six pilot plants, one in each region. The staff did not conduct audits
at all six pilot plants because the audits conducted at the four sites
produced similar results and identified relatively few areas in which the
guidance document needed to be improved. The onsite, 3-day reviews were
conducted by audit teams consisting of representatives from the appropriate
region and members of the Office of Nuclear Reactor Regulation. In addition,
members of the Office of Enforcement participated in two of the audits. The
audit teams reviewed the licensees’ administrative controls implementing the
NEI guidance document and reviewed between 50 and 100 commitments processed by
each licensee using the NEI guidance.

The audit teams substantially agreed with the licensees’ assessment of
commitments based on the NEI guidance. However, the audit teams and the
participating licensees identified several areas in the NEI guidance document
that could be clarified or otherwise improved. The staff discussed these
areas for improvement with the licensees during the audit team exit meetings
at each site and subsequently discussed these areas with NEI. Al1 the
licensees involved were positive about the value of the NEI guidance document
and indicated that it offered a logical, coherent method for evaluating
commitments for possible modification or elimination. The licensees also
indicated that evaluating and changing commitments were resource-intensive
activities. The licensees believed that the vast majority of commitments made
to the NRC in the past were improvements in the way they conducted business
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and they had no intention of changing these commitments. Three of the four
licensees indicated that they did not plan to review all their commitments to
the NRC against the NEI guidance. Rather, these licensees indicated that they
intended to incorporate the NEI guidance in their procedures and use the NEI
guidance for changing commitments that pose an unnecessary regulatory burden,
commitments that are no longer applicable because of facility modifications,
or commitments that are not effective. One licensee indicated that it would
review all its active commitments to the NRC against the NEI guidance.

On June 7, 1995, the NRC staff met publicly with representatives from NEI to
discuss the staff’s oversight evaluation of the industry’s pilot program to
implement the NEI draft guidance document. The staff provided comments to NEI
on the guidance document, specifically on the processing of commitments by
licensees in response to NRC NOVs and commitments made in response to NRC
demands for information under 10 CFR 2.204. NEI agreed to incorporate the
staff’s comments into its guidance document.

erat i ct to the e X

In the original Statements of Consideration for 10 CFR Part 54, "Requirements
for Renewal of Operating Licenses for Nuclear Power Plants," Federal Register
Vol. 56, No. 240, Pg. 64943, dated December 13, 1991, the Commission stated
that a formal license renewal review against current safety requirements would
not add significantly to safety because regulatory controls ensure that a
documented basis for licensee-initiated changes in the licensing basis exists
and that review and approval by the Commission is obtained before
implementation if changes to the licensing basis raise an unreviewed safety
question or involve changes to the technical specifications. However, in the
discussion of the existing regulatory controls with respect to licensee-
initiated changes to the l1icensing basis, the Statements of Consideration
emphasized the formal regulatory controls applying to licensee-initiated
changes to commitments contained in the FSAR. The Statements of Consideration
did not address the existing informal process, described earlier, that has
been relied on by the staff to control licensee-initiated changes to that part
of the licensing basis residing on the docket but not contained in the FSAR.

One of the provisions of the NEI guideline is that the 1licensee may change
commitments that do not satisfy any of the five decision criteria without
reporting the change in its periodic report to the NRC staff. The staff
considered this provision in the context of license renewal because it relates
to one of the principal bases for the staff’s conclusion that a formal license
renewal review against the full range of current safety requirements would not
add significantly to safety. A basis for this conclusion, discussed in the
Statements of Consideration, is that regulatory controls ensure that a
documented basis exists for licensee-initiated changes to the plant’s
licensing basis. It is the staff’s view that although commitments that do not
satisfy any of the five NEI decision criteria are part of the licensing basis
for the facility, they are of negligible regulatory significance.

Nonetheless, a situation is created whereby a docket may continue to contain
commitments that have been changed or are no longer being implemented by the
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licensee. As previously stated, this status is permissible under the current
regulatory process, which provides no formal control for commitments not
contained in the FSAR. Currently, these commitments can be changed by
Ticensees without informing the NRC or documenting the basis for the change,
although in practice, experience has shown that licensees typically contact
the staff before changing commitments.

The NEI guideline will enhance and provide structure to the current regulatory
process, to the extent that it_is voluntarily implemented by licensees, by
specifying that licensees keep a permanent record of changes to commitments
and the justification for these changes. The disposition of these commitments
will be available for the staff’s review during the Tife of the facility and
will be reviewed periodically, on a sampling basis, during the inspection
process. Therefore, consistent with the Statements of Consideration, a
documented basis for these Ticensee-initiated changes to the licensing basis
will exist, but not on the docket. In the staff’s view, this practice is not
new. The Statements of Consideration for the license renewal rule overstated
the formality of control over licensee-initiated changes to commitments. In
fact, as previously stated, docketed commitments not contained in the FSAR can
be changed by licensees without informing NRC or documenting the basis for the
change. The NEI guideline greatly improves this situation. Therefore, the
NEI guideline is consistent with the essential premise of the license renewal
rule and provides greater assurance that a documented basis for changes to
commitments will exist for those licensees who adopt and implement the NEI
guideline. Requiring licensees to report changes to these commitments that
have negligible regulatory significance would add regulatory burden without
providing a commensurate increase in safety.

Considerations with Respect to Staff Activities Related to 10 CFR 50.59

The staff has committed to the Commission that within 120 days an action plan
will be finalized regarding the implementation of 10 CFR 50.59. One of the
long-term tasks in this plan will be to consider the need for additional
regulatory guidance or clarification regarding the scope of applicability of
10 CFR 50.59 and the threshold for determining whether a proposed change,
test, or experiment will result in an unreviewed safety question (USQ). The
staff has also committed to the Commission that before any 10 CFR 50.59
guidance is finalized it will be issued to the public for comment. The staff
anticipates that the action plan will be completed over the next 18 to 36
months and may result in changes in the staff’s implementation of 10 CFR
50.59. The NEI commitment management guideline incorporates, builds upon and
is consistent with the existing 10 CFR 50.59 process. Therefore, any changes
to the 10 CFR 50.59 process that result from the staff’s completion of the
action plan may effect 1icensee’s future use of the NEI guideline. However,
in the opinion of the staff, the use of the NEI guideline will strengthen the
existing regulatory process by providing a structured process in an area that
previously lacked formality and consistency. The use of the NEI guideline may
need to be reevaluated depending on the outcome of the 10 CFR 50.59 action
plan.
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St vit i n it

The staff intends to notify NEI by letter (Attachment 2) that NEI’s guidance
document (Attachment 1) is an acceptable guide for Ticensees to follow for
managing and changing their commitments to the NRC. The staff plans to
conduct training sessions on managing commitments at resident inspector
counterpart meetings in each region and for project managers, inspectors, and
other appropriate technical personnel based at Headquarters. This training
will include a discussion of the regulatory significance of commitments and
obligations and the use of commitments and obligations in the regulatory
process. After the staff and licensees have gained experience using the NEI
guideline, the staff will assess the need to hold workshops on the guidance.

The staff concluded (in SECY-94-066) on the basis of audits of seven
Ticensees, that licensees had implemented processes and procedures that were
effective in controlling commitments made to the NRC. The staff will monitor
the licensees’ implementation of the NEI guideline or their alternative
commitment control processes through periodic inspections to verify on an
ongoing basis that commitments are being appropriately controlled. However,
if the inspection process shows that a significant number of licensees do not
implement the NEI guidance in full, or have not adopted some equivalent level
of control and documentation of changes to their commitments, the staff will
reassess the need to promulgate staff guidance or initiate rulemaking, as
stated in SECY-94-003. This reassessment will be initiated after the
commitment control process has been inspected at all facilities. It is
anticipated that the first round of inspection of all facilities will be
completed in approximately 2 years. The staff is modifying its current
inspection procedures to include examination, on a sampling basis, of
commitments modified or deleted by licensees. The staff will also modify the
enforcement manual to clarify the use of notices of deviation in consideration
of the NEI guidelines.

COORDINATION:

The Office of the General Counsel has reviewed this paper and has no legal
objection to its content.

e . T
ecutive Director
for Operations

Attachments: 1. NEI document "Guideline for
Managing NRC Commitments
2. Letter to NEI re "Guideline
for Managing NRC Commitments™
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NUCLEAR ENERGY INSTITUTE

GUIDELINE FOR MANAGING NRC COMMITMENTS

CURRENT SITUATION

Licensees are required to comply with NRC rules, regulations and orders and their
licenses, including their technical specifications and any general or specific license
conditions. Those requirements are frequently referred to as "obligations" to differentiate
them from matters within the licensee's control. The method of compliance with any of
these requirements is frequently a subject of NRC guidance provided by a NUREG or a
Regulatory Guide. However, the licensee generally has the authority to determine what
method of compliance is appropriate for its plant(s) to meet these obligations (se¢ §
50.109(a)(7)).

As part of their daily interface with the NRC staff, licensees typically agree to take
actions covering a wide range of topics, some of high safety significance, but some of
lesser or no safety significance, that either exceed regulatory requirements or state a
specific method for meeting an obligation. The statements of action are referred to as
"regulatory commitments.” Licensees, on occasion, have been "overly responsive" to
questions or comments posed by the regulator -- this situation has resulted in an increase
of the number of commitments with little or no safety benefit. Implementation of
regulatory commitments with little or no safety benefit has been burdensome and costly,
and diverts resources from issues of greater safety significance. Further, at a given point
in time, a licensee typically has many open or continuing commitments on its docket.
The collective administrative burden on licensees, industry organizations and the NRC
staff of tracking, completing, and documenting the closure of such commitments is
significant, and, in the case of items of low safety significance, of little real value.
Success in managing commitments is often measured by strict compliance or the size of

_.. . _ __the backlog rather than by the level of performance achieved. Rather than spend
resources to quantify the safety significance of each of these commitments, most
licensees default to tracking and completing all of them.

The nuclear industry and the NRC have the same fundamental objective - to
identify and accomplish those actions that provide the level of nuclear plant performance
necessary to ensure adequate protection of public health and safety. The lack of any

1
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distinction between commitments of high and low (or even no) safety significance, and
the lack of a readily acceptable and practical method for eliminating or changing
resulting commitments when warranted, impedes the achievement of this objective.
Licensees have historically treated commitments seriously and only make changes after
due consideration of any safety impacts. At times, licensees have hesitated to change
commitments, even though justified from a safety standpoint, due to concerns that the
NRC may negatively view the commitment changes, or because the process for changing
commitments is perceived as burdensome. A uniform practice regarding commitments
and commitment change mechanisms within the industry would assist individual utilities
in focusing resources on significant issues and in changing past commitments that no
longer serve their intended purpose.

RECOMMENDED ACTIONS
Managing C .

. Any significant commitment of utility resources, whether to satisfy a
concern of an NRC inspector, to respond to a NRC generic communication,
or to determine the appropriate manner to implement a regulatory
requirement, should be the result of a reasoned management decision-
making process. To ensure proper management control of utility resources,
an internal process to control commitments should be established. For
example:

- Commitments and their relative priority should be based upon an
evaluation of the safety benefit that will be attained; the pertinent
legal requirement, if any; the technical bases for the contemplated
action or activity; and the resources available, in the context of other
requirements and commitments. The cost (both initial costs and
those that would be incurred over the life of the unit) and value
added of an action being considered in response to an NRC request

_ .. __.___ ___should be carefully evaluated, including consideration of any

pertinent regulatory requirement(s).

- Commitments sliould be made only by previcusly designated
persons. Consistent with the utility's management approach, the
number of individuals designated could be very few, or the
responsibility could be delegated fairly broadly within each
individual's area of responsibility.
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The designated individuals(s) should be identified both internally
and externally as the only licensee personnel with the authority to
commit utility resources. Similarly, the utility should encourage the
NRC to designate one or more points of contact to represent the
NRC in resolving questions related to the prioritization of issues and
utility resource commitments.

The NRC should be advised that oral statements to take certain
action represent an intent to make a commitment, but do not
constitute a commitment until submitted in writing, on the docket by
a designated utility representative. (This would not apply to
"discretionary enforcement" situations.)

Oral statements to take specific actions that require significant levels
of resources should be generally avoided and only be made at
meetings, in telephone conversations, in enforcement conferences, or
in discussions with the NRC after obtaining the approval of the
designated senior management person responsible. In general, oral
statements to take certain actions involving significant resource
expenditures should not be made in response to observations made
during either routine or special inspections until (1) after receipt of
the written inspection report that identifies the particular matter and
describes the NRC's concern regarding that matter and (2) after the
utility has completed an evaluation to ensure that the root cause of
the NRC's concern will be corrected by the proposed action.
However, nothing in these guidelines should be construed to suggest
that a licensee should not immediately take action to correct an
emerging safety issue, or a safety issue arising from noncompliance
with a rule or regulation or a licensees programs or procedures, that
might be identified during an inspection, or otherwise.

Confirmatory Action Letters, NRC Inspection Reports and NRC
Safety Evaluation Reports should be carefully reviewed to ensure
that any implicit or explicit re-statements of regulatory commitments
are accurate and that the NRC has not misconstrued other verbal or
written communications as commitments. Inaccurate statements
should be promptly corrected by written notification to the NRC.

Licensee correspondence that includes commitments should clearly
distinguish regulatory commitments from voluntary enhancements
and other descriptive information. For example, responses to

3
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Notices of Violation and Licensee Event Reports identify actions to
minimize recurrence of the adverse condition. Historically, not all
such actions were necessary to minimize recurrence -- some
represented enhancements to ongoing practices not directly related to
the cause of the event. Future correspondence should not identify
these actions as commitments.

Chaneing Commi

. Changes to commitments should also be the result of a reasoned
management decision-making process. To ensure continued management
control of resources applied to commitments, the following commitment
change practices are recommended:

- Each licensee should periodically consider evaluating its outstanding
~ commitments and the manner in which its commitments have been

implemented, to the extent that the conduct of the evaluation itself is
cost-effective (e.g., focuses on those commitments that have a major
impact on the utility's costs). The licensee should determine whether
the current commitment represents the most cost-effective way of
satisfying the safety issue that prompted the commitment and should
change those commitments as appropriate.

- Each licensee should establish a practical commitment change
process that distinguishes the relative safety significance and
regulatory interest of commitments communicated to the NRC staff.
Attachment A to this guideline provides an example commitment
change process.

- Each licensee should consider including a "sunset clause" in

commitments, where appropriate, to establish a period of time to
evaluate the effectiveness of the commitment.
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ATTACHMENT A

COMMITMENT CHANGE PROCESS

The purpose of this guidance document is to describe a baseline set of commitment
change concepts that licensees can use to supplement plant-specific programs used to
change both past and fiture commitments. The guideline is intended to be used to either
change commitments on a case-by-case basis or through more comprehensive efforts to
re-baseline the total population of docketed commitments. The guidance applies to
commitments communicated to the NRC under the current regulatory structure. It is
important to understand that the guidance does not imply that licensee managers act only
in response to regulatory requirements or initiatives; indeed, licensees take many actions
designed to maintain or improve safety without interacting with the NRC staff.

DEFINITIONS

The following definitions and their bases are intended to facilitate a common
understanding of the distinction between the safety importance and regulatory
significance of different types of licensee actions communicated to the NRC.

Obligation means any condition or action that is a legally binding requirement
imposed on licensees through applicable rules, regulations, orders, and licenses
(including technical specifications and license conditions).

The NRC has been given statutory authority under Atomic Energy Act Section
161.b to "establish by rule, regulation, or order, such standards and instructions...as
the Commission deems necessary or desirable to promote the common defense and
security or to protect health or to minimize danger to life or property." A
condition of each operating license is full compliance with these regulatory
directives, consistent with the provisions of Sections 103 and 104 of the Atomic
Energy Act.

Regulatory Commitment means an explicit statement to take a specific action
agreed to or volunteered by a licensee that has been submitted in writing on the

docket to the Commission.

Licensees frequently communicate their intent to take certain actions to restore
compliance with Obligations, to define a certain method for meeting Obligations,
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to correct or preclude the recurrence of adverse conditions or to make
improvements to the plant or plant processes. A Regulatory Commitment is an
intentional undertaking by a licensee to complete a specific action. In the past, not
all licensee correspondence has clearly distinguished the difference between
Regulatory Commitments and factual statements, descriptive information, and
-voluntary enhancements not intended to constitute commitments. Potential
confusion resulting from this lack of clarity will require dialogue between a
licensee and the NRC on a case-by-case basis. Implementation of the Guidelines
for Managing NRC Commitments should remedy this situation in the future.
Because Regulatory Commitments are not legally binding requirements, licensee
management has the latitude to decide the scope and details of the intended actions
without significant interaction or guidance from NRC management.

CHANGE PROCESS

The following outlines a recommended change process intended to provide
licensee management with the necessary flexibility to effectively manage the safe and
efficient operation of their nuclear plants, while ensuring that changes that are significant
to safety and/or of high regulatory interest are communicated to the NRC. The
recommended change process does not apply to confirmatory action letter commitments
as described in the NRC’s Enforcement Policy, NUREG-1600.

Obligati

No changes from current requirements are needed. The available statutory-based

mechanisms include petitions for rulemaking under 10 CFR 2.802, exemption

requests under 10 CFR 50.12, license amendment requests under 10 CFR 50.90,

changes to certain plans under 10 CFR 50.54 and requests to modify or rescind
__orders issued under 10 CFR 2.202.

Regulatory Commitments

The attached flowcharts, Figures A-1 and A-2, outline a regulatory commitment
management change process that (1) delineates commitments that have safety
significance and/or regulatory interest; (2) establishes guidance for notifying the
NRC of changes to commitments that have safety significance and/or regulatory
interest; and, (3) establishes a rationale for eliminating past regulatory
commitments that have negligible safety significance and/or regulatory interest.
Figure A-3 is a summary sheet that provides an adequate level of documentation
for the decisions made in revising a commitment using this change process.
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The flowchart has five major decision steps described below:

STEP 1: IS_'IIHEREA_C_QDIEIED_CHAN.GE_BRQCES.S.EQRJHE
COMMITMENT?

Commitments that are embodied in the Updated Final Safety Analysis Report as
descriptions of the facility or procedures are changed by applying the provisions of
10 CFR 50.59 to determine if an unreviewed safety question (USQ) exists. Ifa
complete 10 CFR 50.59 review determines that an USQ does not exist, licensees
may make the change and provide a description of the change to the NRC annually
or coincident with filing FSAR updates. Otherwise, prior NRC review and

approval of the change is required.

Many licensees apply NSAC-125 in implementing 10 CFR 50.59. NSAC-125
provides screening criteria to identify items that clearly do not constitute an USQ
to eliminate the need for performing a complete 10 CFR 50.59 analysis.
Regulatory commitments thus screened from complete application of the 10 CFR
50.59 criteria need not be further evaluated for their safety significance under Step
2 and should proceed to Step 3.

[NOTE: This guideline is not to be used to evaluate individual changes to
regulatory commitments embodied in the FSAR or to justify reductions in scope of
aFSAR.]

Commitments that are contained in certain programs and plans required by 10 CFR
50.54 are changed by applying the provisions of the applicable section of 10 CFR
50.54 (50.54(a) for Quality Assurance Plan, 50.54(p) for Safeguards Contingency
Plan or 50.54(q) for Emergency Plan). Changes that do not "reduce commitments”
in the Quality Assurance Plan or that do not "reduce the effectiveness” of the
Safeguards Contingency Plan or Emergency Plan may be made without prior NRC
review and approval with notification of the change as specified in the applicable
50.54 section. Otherwise, prior NRC review and approval of the change is
required

[NOTE: Efforts are in progress or scheduled w1thm the mdustry and NRC to
provide guidance on the types of changes that do not "reduce the effectiveness" of
the Safeguards Contingency Plan or Emergency Plan. Similar efforts are planned
to provide guidance to distinguish QA Plan commitment changes that would
require NRC approval from minor changes in QA Plan features that are below the
level of regulatory interest.]
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STEP 2: IS THE CHANGE SIGNIFICANT TO SAFETY?

Commitment changes that are not captured by the codified processes identified in
Step 1 above still need to be evaluated in terms of their safety significance unless
application of the NSAC-125 screening criteria under Step 1 determined that the
change does not impact the ability of a SSC to perform its safety function. Figure
A-2 outlines a determinstically-based approach for conducting safety assessments.
The process is briefly described below:

The first step is to evaluate if the change could negatively impact the ability of a
SSC to perform its intended safety function. NSAC-125, Section 4, contains
useful criteria for performing this evaluation. Other relevant information in
performing this evaluation is an understanding of the safety basis for the original
commitment. A review of pertinent documentation (e.g., NRC Bulletin or Generic
Letter, LER, NOV, etc.) that prompted the original commitment is a source for
basis information. A further factor to be considered in performing the evaluation
is whether the change could negatively impact the ability of licensee personnel to
~ ensure the SSC is capable of performing its intended safety function as a result of
changes to procedures, programs and other human performance elements. If the
evaluation determines that the change could not negatively impact the ability of a
SSC to perform its intended safety function, the change is not safety significant.

If the evaluation determines that the change could impact the ability of a SSC to
perform its intended safety function, then an assessment applying the criteria of 10
CFR 50.92 (c), (1) through (3), should be performed to determine if the change
involves a significant hazards consideration. Probabilistic Safety Assessment
(PSA) insights can be used to supplement deterministic-based assessments. If the
assessment determines that a significant hazards consideration exists, the change is
significant to safety. Otherwise, the change is not safety significant.

Changes to commitments that are evaluated as being significant to safety would
either not-be implemented or would require discussion with the NRC and review
and approval, as appropriate, or written notification. Changes evaluated as not
significant to safety would proceed to Step 3 to assess if a compliance issue exists.
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STEP 3: WAS THE ORIGINAL COMMITMENT NECESSARY TO ACHIEVE
COMPLIANCE WITH AN OBLIGATION?

Non-compliances with obligations are identified to licensees through notices of
violation (NOVs) and non-cited violations. Responses to NOVs and some LERs
include the immediate corrective actions taken to restore compliance with the
obligation. Additionally, licensees may have made specific commitments related
to the method of complying with obligations. Changes to these commitments
need to be evaluated to determine if the change would still preserve compliance
with the obligation. '

If the change to the commitment would not preserve compliance, licensees would
have the option of (1) not proceeding with the change, or (2) applying for the
appropriate form of regulatory relief (e.g., exemption, license amendment, or order
revision).

If the change to the commitment preserves compliance but the original
commitment has yet to be implemented, the licensee can proceed with the change,
but the NRC should be notified of the change as soon as practicable after the
change is approved by licensee management, but before any committed
completion date. Notification should be accomplished by supplementing the
docketed correspondence containing the original commitment.

If the change to the commitment preserves compliance and the original
commitment has been implemented, or is of a recurring nature, the licensee can
make the change and provide annual or refueling outage interval notification to the
NRC.

Some commitments are made in response to a subject of regulatory interest where
the NRC either reviewed and approved the action volunteered or agreed to by the
licensee or relied upon the commitment in lieu of taking other action, such as
issuing orders. Items in this category include: (1) specific statements in NRC
Safety Evaluation Reports crediting specific licensee commitments as being the
basis for an NRC staff safety conclusion (general references to an entire licensee
report, such as a Fire Hazards Analysis, are not considered to be specific
commitments in this context); (2) commitments made in response to NRC
Bulletins and Generic Letters; (3) commitments made in response to requests for
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information under 10 CFR 50.54(f) or 10 CFR 2.204; and, (4) commitments
identified as long term corrective actions in response to a NRC Notice of
Violation. Regulatory commitments may involve both new actions as well as
existing actions credited by licensees in responding to NRC requests. For
example, responses to an item in an NRC Bulletin crediting an existing program,
practice or plant feature as meeting the intent of the requested action is a
regulatory commitment. Changes to regulatory commitments not captured in
categories (1) through (4) would proceed to Step 5.

If the original commitment has yet to be implemented, the licensee can proceed
with the change, but the NRC should be notified of the change as soon as
practicable after the change is approved by licensee management, but before any
committed completion date. Notification should be accomplished by
supplementing the docketed correspondence containing the original commitment.

If the original commitment was made in response to a Notice of Violation, the
licensee can proceed with the change, but the NRC should be notified of the
change as soon as practicable after the change is approved by licensee
management if the commitment has been in place less than two years. Notification
should be accomplished by supplementing the NOV response.

For other commitments in this category, if the commitfnent has been implemented,
or is of a recurring nature, the licensee can make the change and provide annual or
refueling outage interval notification to the NRC.

Commitments to take long-term corrective actions in Licensee Event Reports
(LERSs) are made to minimize recurrence of adverse conditions. A good measure
of the effectiveness of these commitments is the success in avoiding recurrent
-adverse conditions. The NRC, under its enforcement policy, uses a two-year time
period from the date of the last inspection or the period within the last two
inspections, whichever is longer, as an indication that the adverse condition related
to a particular area has been corrected.

Licensees may find it useful to periodically review the necessity of commitments
related to minimizing recurrence of adverse conditions. Licensees need the
flexibility to change or eliminate commitments they determine are no longer
necessary based on:
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o The committed corrective actlon may not have been successful in
minimizing recurrence of the condition; or,

« There may be a more effective way to minimize recurrence of the condition
other than the method selected; or,

¢ The commitment may no longer be necessary due to changing conditions at
the plant; or,

o In hindsight and based on experience, the commitment may never have
been necessary to minimize the potential for future non-compliance.

o The commitment may have subsequently been captured as part of an on-
going program or other administrative control that is subject to a revision
review process (e.g., procedure changes governed by administrative
technical specifications).

" Ifthe changed commitment is necessary to minimize recurrence of an adverse
condition, the NRC should be notified of the change on an annual or refueling
outage interval basis.

If the commitment is no longer considered necessary, the licensee may change the
commitment without notifying the NRC.

CAUTION: Due to the sensitivity of some issues, licensees may choose to notify the
NRC prior to making changes to Regulatory Commitments even though the above
change process would not require such action.

REPORTING AND DOCUMENTATION
‘Reporting

The above process identifies various commitments that can be changed with
notification to the NRC made in a report submitted annually or along with the FSAR
updates as required by 10 CFR 50.71(e). The intent of this report is to provide a brief
summary of commitments changed since the last report in lieu of filing individual
notifications as commitments are revised. A brief statement of the basis for the change
should be included. However, items with similar bases for change can be grouped by
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bases. For example, all LER commitment changes related to procedures for which a
revised commitment was identified that minimized recurrence of the original adverse
condition could be provided as a listing in the report under a general basis description.

Documentation

Figure A-3, "Revised Commitment Evaluation Summary," provides
documentation of the decisions made in applying the above change process. The form
would serve as proof that an evaluation was performed and should be retained by the
licensee either (1) until submittal of the annual report or report filed coincident with the
FSAR updates per 10 CFR 50.71(¢) for commitment changes that require NRC
notification, or (2) for the life of the facility for commitment changes that do not require
NRC notification. Where the form calls for a description of the rationale for a decision, it
is expected that, in the majority of instances, a justification of one or two sentences would
be sufficient. In some cases a more detailed explanation or reference to a backup
assessment may be appropriate. It is not the intent to generate lengthy descriptions
supported by detailed analyses, but rather to capture the essence of the basis for changing
the commitment.
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PROPOSED CHANGE TO

FIGURE A-1

NOTIFY NRC
PER REGULATION

OBTAIN PRIOR
NRC APPROVAL

f

DISCUSS CHANGE WiTH
NRC - OBTAIN APPROVAL
AS NECESSARY

DO NOT MAKE
CHANGE-OR APPLY
FOR RELIEF

TIMELY NOTIHCATION
OF INTENDED
CHANGE TO NRC

LICENSEE CHANGES
COMMITMENT - NO NRC
NOTIFICATION REQUIRED

<

* FOR LONG-TERM CORRECTIVE ACTION COMMITMENTS MADE N REBPONSE TO A NOTICE OF VIOLATION, SEE PAGE 10
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FIGURE A-2
SAFETY SIGNIFICANCE ASSESSMENT (DECISION STEP 2)

FROM DECISION STEP 1

CHANGE IMPACT
ABILITY OF 88C TO
PERFORM SAFETY
FUNCTION

PERFORM ASSESSMENT
USING CRITERIA OF
10 CFR 50.82 (C), (1) THRU (3)

CHANGE RESULT
CHANGE IS
IN SIGNIFICANT HAZARDS
CONSIDERATION SIGNIFICANT TO SAFETY
CONTINUE WITH DECISION STEP 2
DOCUMERT RATIONALE

COMMITMENT CHANGE IS
NOT SAFETY SIGNIFICANT > PROCEED TO DECISION STEP 3
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FIGURE A-3
COMMITMENT EVALUATION SUMMARY

Original Commitment Description:

Source Document: Tracking Number
Revised Commitment Description:

Summarize Justification for Change:

1. Is a codified commitment revision process applicable and completed (i.e., 10 CFR 50.59,
or 10 CFR 50.54)?
____ No. Continue with STEP 2.
___ Yes. EXIT PROCESS*. Use codified process.

2. Could the change negatively impact the ability of an SSC to perform its safety function or
negatively impact the ability of licensee personnel to ensure the SSC is capable of
performing its intended safety function?

____ No. Continue with STEP 3. Briefly describe rationale: **

__ Yes. Perform a safety evaluation using 10 CFR 50.92 criteria and attach a copy. Does
a significant hazards consideration exist?
____ Yes. EXIT PROCESS®*. Do not proceed with revision, OR discuss change with
NRC and obtain any necessary approvals.
_____ No. Continue with STEP 3.

3. Was original commitment necessary for compliance with an Obligation (i.e., rule,
regulation, order or license condition)?
___ No. Continue with STEP 4.
. Y&s Does the revised commitment preserve compliance?
_____ No. EXIT PROCESS*. Do not make change, OR apply for appropriate
regulatory relief. ‘
___ Yes. Briefly describe ratlonale

¥k
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3.  (Continued)
Ve Has the original commitment been implemented?
_____ No. EXIT PROCESS*. Provide timely notification of revised commitment to NRC.
_ Yes. EXIT PROCESS"*. Notify NRC of revised commitment in next annual/RFO

interval summary report.

4. Was the original commitment (1) explicitly credited as the basis for a safety decision in an
NRC SER, (2) made in response to an NRC Bulletin or Generic Letter, (3) made in
response to a request for information under 10 CFR 50.54(f) or 10 CFR 2.204, or, (4)
identified as a long term corrective action in response to a NRC Notice of Violation?

____. No. Continue with STEP 5. _
_____ Yes. Has the commitment been implemented? (see page 11 of the guidance if the
commitment was made in response to a Notice of Violation.)
_____No. EXIT PROCESS®. Provide timely notification of revised commitment to
NRC.
_____ Yes. EXIT PROCESS*. Notify NRC of revised commitment in next
annual/RFO interval summary report.

5. Was original commitment made to minimize recurrence of an adverse condition (i.e., a
long-term corrective action stated in a LER)?
_____ No. Change commitment. No NRC notification required.
Yes. Is the revised commitment necessary to minimize recurrence of the adverse
condition?
_____ No. Briefly describe rationale**:

Change commitment. No NRC notification required.
Yes. Notify NRC of revised commitment in next annual/RFO interval summary

report.

*EXIT PROCESS means the balance of this summary is not to be completed.

** Attach additional sheets providing rationale, if necessary.
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Mr. Joe F. Colvin

Executive Vice President,
Nuclear Energy Institute
1776 1 Street, Suite 400
Washington, D.C. 20006-3708

Dear Mr. Colvin:

SUBJECT: NEI’S "GUIDELINE FOR MANAGING NRC COMMITMENTS," Revision 2,
September 20, 1995

The staff of the U.S. Nuclear Regulatory Commission (NRC) has completed its
review of the subject NEI guidance document and its evaluation of the industry
pilot program implementing the NEI guidance document. As you are aware, the
issue of defining the term "commitment™ and providing licensees with a change
process for commitments was identified by the NRC's Regulatory Review Group

as an area in which the regulatory process could be made more flexible without
adversely affecting public health or safety. On the basis of its review, the
staff has determined that NEI’s "Guideline for Managing NRC Commitments" is an
acceptable method for licensees to follow for managing and changing their NRC
commitments. We believe that the NEI guideline provides a logical method for
evaluating commitments for possible modification or elimination and can reduce
unnecessary regulatory burden by providing the industry the necessary
flexibility to manage commitments with only 1imited NRC involvement.

The NEI guideline references NSAC-125 as a method that licensees may use in
implementing 10 CFR 50.59. Licensees should bear in mind that NSAC-125 has
not been endorsed by the NRC, and therefore any use of those guidelines is
advisory only and that nothing in NSAC-125 can be construed as a modification
of 10 CFR 50.59. Further, the NEI guideline specifies that changes to those
commitments not satisfying any of the five decision criteria need not be
included in the periodic report to the Commission. Although these commitments
have negligible regulatory significance, they are nonetheless a part of the
plant’s licensing basis. In view of license renewal considerations with
regard to maintaining adequate control of a plant’s licensing basis, I
emphasize the need for the licensee to maintain the documentation for changes
to these commitments for the life of the plant, as stated in the NEI
guideline.

To aid in the implementation of NEI’s "Guideline for Managing NRC
Commitments,” the staff plans to hold training sessions for NRC inspectors,

‘project managers, and other appropriate personnel. The staff will monitor the

licensees’ implementation of the NEI guideline or their alternative commitment
control processes through periodic inspections. On the basis of the results
of these inspections, the staff will reassess the need to promulgate staff
guidance or initiate rulemaking. After experience has been gained using the
NEI guideline, the staff will assess the need to hold workshops on the
guidance.
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We are especially pleased with NEI’s leadership role in developing and
promulgating the "Guideline for Managing NRC Commitments.” The cooperative
and professional manner in which NEI personnel and the NRC staff interacted
resulted in a product that provides important guidance to licensees that will
save both Ticensee and staff resources. If you need further information,
please contact Gene Imbro of my staff at 301-415-2969.

Sincerely,

Roy P. Zimmerman
Associate Director for Projects
Office of Nuclear Reactor Regulation





