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WASTES IN GEOLOGIC REPOSITORIES - LICENSING PROCEDURES" \

Consent Calendar Item

To request Commission approval to publish in final form that part
of 10 CFR Part 60, "Disposal of High-Level Radioactive Wastes in
Geologic Repasitories," dealing with Licensing Procedures.

In November 1978, the Commission published for comment a proposed
General Statement of Policy which set forth proposed procedures
for licensing geologic repositories for the disposal of high-

level radioactive wastes (HLW). In December 1979, the Commission
published for comment a proposed rule 10 CFR Part 60, "Disposal

of High-Level Radioactive Wastes in Geologic Repositories; Pro-
posed Licensing Procedures." The proposed rule addressed only’

the licensing procedures. The technical criteria of 10 CFR

Part 60 are currently under development by the staff.

The provisions of the proposed rule generally comported with the
proposed General Statement of Policy. As with the Policy Statement,
the procedures of the proposed rule were divided into four steps:
pre~licensing review, a licensing review prior to construction, a
second licensing review prior to receipt of wastes, and a final
review prior to decommissioning. However, the proposed rule did
depart from the specific procedures of the proposed Policy State-
ment with respect to the nature and extent of exploratory activ-
ities which can be carried out at a site prior to authorization
of construction. Moreover, the proposed rule provided for such
activities at a number of sites prior to final selection of a
site for a repository. The public comment period on the proposed
rule expired on March 3, 1980.

A total of thirty-four groups and individuals commented on the
proposed rule, addressing a variety of issues. Most of the
commenters viewed the proposed rule as a significant improvement
over the proposed General Statement of Policy, and, generally,

the comments were supportive of the principles and procedures out-
1ined in the proposed rule. The principal comments related to
site characterization, in situ testing at depth, cost estimates-
for site characterization, whether the rule should require that
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Recommendation:

the site selected by DOE be the "best", whether an environmental
impact statement (EIS) should be required for site characteriza-
tion, whether the Commission should prepare an EIS for this rule-
making action, the opportunities for State, local and public
participation, public hearings, the preliminary nature of some of
the information, and termination of a 1icense following decommis-
sioning. It should be noted that most comment letters addressed
these major policy issues, rather than the actual text of the
proposed rule. Arguments were presented on all sides of the
major issues, but none were compelling enough to cause the staff
to alter its recommendations in any substantive way. Hence, this
paper is presented to the Commission as a consent calendar item.
However, since this rule and the comments received deal with major-
policy questions, the Commission may wish to take special note of
the public comments received on the proposed rule and the changes
which the staff recommends be made in the rule. The rule, as |
revised, is presented in Enclosure "A" with comparative text to
show the changes from the proposed rule. A synopsis of the
comments and a discussion of the changes which the staff recommends
be made in the rule are prov1ded in the preamble of the draft
Federal Register Notice in Enclosure "A".

That the Commission:

1. Approve publication in final form of that part of 10 CFR
Part 60 "Disposal of High-Level Radioactive Wastes in Geologic.
Repositories," dealing with licensing procedures, and accom-
panying Supplementary Information as found in the draft
Federal Register Notice in Enclosure "A", without the com-
parative text. :

2. Note

a. That a synopsis of the major issues addressed in the
comment letters and the discussion of the changes which
the staff recommends be made in the rule is presented
in the preamble of the draft Federal Register Notice in
Enclosure "A".

b. That detailed staff responses to public comments on the
proposed rule are contained in Enclosure "B".

c. That no environmental impact statement will be prepared
in connection with this action. The environmental impact
appraisal which accompanied the Commission paper on ‘the
proposed rule has been updated in accordance with the
Commission request of December 12, 1979. This updated
appraisal is provided as Enclosure "C".
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Since preparing the updated environmental impact appraisal,
the staff has come to believe that an underground test
facility consisting of two shafts and up to 1,000 feet
of tunnels may be more practical for site character1za-
tion ‘than the original concept of a single shaft with a
test room at its base. The staff is evaluating the
increment of increased environmental impact with this
new concept and will forward that evaluation to the

' Commission shortly. The Commission should note that

regardless of the extent of any underground test facil-
ity, the impacts will be necessarily much less than
those from repository construction and that there is
precedent from reactor licensing to allow environmental
impacts to accrue where necessary to collect data for
determining site suitability. Whether this precedent

is applicable to this case may depend upon the magnitude
of the impacts of underground testing at depth.

That the Subcommittee on Energy and the Environment of
the House Interior and Insular Affairs Committee, the
Subcommittee on Nuclear Regulation of the Senate
Committee on the Environment and Public Works, the Sub-
committee on Energy, Nuclear Proliferation and Federal
Services of the Senate Committee on Governmental Affairs,
and the Subcommittee on Energy and Power of the House
Interstate and Foreign Commerce Committee will be
informed.

That a public announcement such as the draft provided
as Enclosure "D" will be issued upon filing of the
notice of fipal rulemaking with the Office of the
Federal Register.

That the detailed staff analysis of the State Planning
Council's comments on the proposed rule will be forwarded
to the Commission as an addendum, and that a copy of

this apalysis will be sent to the State Planning Counc11
upon Commission approval.

That additional ministerial changes in style and format
may be made in the proposed Federal Register notice to
conform to the recent]y revised Feaerai Register "Docu-
ment Drafting Handbook" (June 1980).
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Coordination: The Offices of Nuclear Material Safety and Safeguards, and Inspec-

tion and Enforcement concur in the recommendations of this paper.
The Executive Legal Director has no legal objection. The draft
public announcement was prepared by the Office of Public Affairs.

Robert B. Minogue, Director "I"/&
Office of Standards Development

Enclosures:

"A" - Notice of Rulemaking

"B" - Staff Analysis of Public Comments
Received on the Proposed Rule

"C" - Updated Environment Impact Appraisal

“D" - Draft Public Announcement

Commissioners’' comments or consent should be provided directly to the Office of the
Secretary by c.o.b. Friday, October 31, 1980. '

Commission Staff Office comments, if any, should be submitted to the Commissioners

NLT October 24, 1980, with an information copy to the Office of the Secretary. If
the paper is of such a nature that it requires additional time for analytical review
and comment, the Commissioners and the Secretariat should be apprised of when comments

may be expected.
aﬁcf rm3T0q

This paper is tentatively scheduled for sonséderation dt an open/closed meeting
during the week of November 3, 1980. Please refer to the appropriate Weekly
Commission Schedule, when published, for a specific date and time.

DISTRIBUTION

Commissioners
Commission Staff Offices

" Exec Dir for Operations -

ACRS
Secretariat
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NUCLEAR REGULATORY COMMISSION

[10 CFR PARTS 2, 19, 20, 21, 30, 40, 51, 60, AND 70]

DISPOSAL OF HIGH-LEVEL RADIOACTIVE WASTES IN
GEOLOGIC REPOSITORIES

Licensing Procedures

AGENCY: Nuclear Regulatory Commission.
ACTION: Final Rule.

SUMMARY: The Nﬁc]ear Regulatory Commission is publishing a final rule on
the disposal of high-level radiocactive wastes at geologic repositories

(10 CFR Part 60, and conforming amendments). The rule sets forth require-
ments applicable to the Department of Energy in submitting an application
for a license for such activities and specifies the procedures which the
Commission will fo]]ow in considering such an application. The rule also
sets forth provisions for consultation and participation in the license

review by State, local and Indian tribal governménts.

DATES: Effective date: (to be 30 days after publication in the FEDERAL
REGISTER)

FOR FURTHER INFORMATION CONTACT: '

I.C. Roberts, Assistant Director for Siting Standards, Office of Standards
Development, U.S. Nuclear Regulatory Commission, Washington, D.C. 20555,
telephone (301) 443-5985.

SUPPLEMENTARY INFORMATION:

Background
In December 1979, the Nuclear Regulatory Commission published for

comment a proposed rule setting forth procedures for licensing geologic

1 Enclosure “A" -
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high-1evel radioactive waste (HLW) repositories to be constructed and
operated by the Department of Energj (DOE). (44 FR 70408) The proposed
rule superseded the proposed General Statement of Po]iéy published for
comment in November 1978. (43 FR 53869) Public comment on the proposed .
rule §10 CFR Part 60) was received from thirty-four groups and individuals.
The rule that is the Subject of this notice does not differ significantly
from the proposed 10 CFR Part 60, although several clarifications have been
‘made in the rule as a result of comments received. This rule contains
only the procedural requirements for licensing. The technical criteria .
against which the license application will be reviewed are still under
development. The current staff thinking on the technical criteria was
reflected in an Advance Notice of Proposed Rulemaking and draft technical

criteria published for public comment in May 1980. (45 FR 31393)

Authority and R;tiona]e

Sections 202(3) and (4) of the Energy Reorganization Act of 1974,
as amended, provide the NRC with licensing and'regulatory authority
regarding DOE facilities used primarily for the receipt and storagel! of
_ch; high-level radiocactive wastes resu1t1qg from activities licensed
under the Atomic Energy Act and certain other long-term, high-level
waste storage facilities of the DOE. Pursuant to that authority, the
Commission is promuigating regulations appropriate for licensing geologic
disposal of‘HLH by the DOE. The requirement in the rule that DOE submit

a site characterization report in advance of performing exploration (which

TThe Commission interprets "storage" as used in the Energy Reorganization
Act to fnclude disposal.

2 Enclosure "A"
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may include in situ testing at depth) also, 1mp1emants Section 14(a) of -
the NRC Authorization Act of 1979 (Pub. L. 95-601).2 DOE is responsible
for developing the methods and technology for the permanent disposal of
high-level radioactive waste in a Federal repository, and for submitting
a license applicat1on for a potential repository. The licensing proce-
dures in this rule will be supplemented by technical criteria which will
be developed by the Commission in the 1ight of such generally applicable
environmental standards as may have been established by the Environmental

Protection Agency under Reorganization Plan No. 3 of 1970.

Comments
A total of thirty-four groups and individuals commented on the pro-

posed rule, addressing a variety of issues. Most of the commenters viewed

the proposed rule as a significant improvement over the proposed General
Statement of Policy, and, generally, the comments were supportive of the —
-principles and procedures outlined in the proposed rule. The principal
comments received relate to multiple site characterization, in si;u
testing at depth, cost estimates for site characterization, whether the
rule should require that the site selected by DOE be the "best", whether

an environmenta]iimpact statement (EIS) should be required for site

ZSection 14(a) reads as follows: Any person, agency, or other entity
proposing to develop a storage or disposal facility, including a test
disposal facility, for high-level radioactive wastes, non-high-level
radioactive wastes including transuranium contaminated wastes, or
irradiated nuclear reactor fuel, shall notify the Commission as early as
possible after the commencement of planning for a particular proposed
facility. The Commission shall in turn notify the Governor and the State
legislature of the State of proposed situ whenever the Commission has
knowledge of such proposal.

3 Enclosure "A"
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characterization, whether the Commission should prepare an EIS for this
rulemaking action, opportunities for State, local and public participation,
formal public hearings, the preliminary nature of some information to be
included 1n an application for construction authorization, and the termina-
tion of a Ticense following decommnissioning. Summaries of the comments
received on these issues are presented below. Copies of the comments

and an analysis of them by the NRC staff are available in the Commis-
sion's Public Document Room. Some of the commenters raised issues that
will be covered 'in the technical criteria; those will be dealt with in
connection with the ongoing rulemaking for those criteria.

a. Site Characterization. Comments on site characterization

straddied the Commission position set forth in the proposed rule. Some
commenters agreed with the requirement for multiple site characterization
as presented in the proposed rule. Some commenters expressed the opinion
that multiple site characterization was not required for the Commission
to fulfill its NEPA obligation to consider alternative proposals. The
Commission has carefully reviewed arguments presented by the commenters
who stated that multiple site characterization is not necessary. The
Commission continues to believe that.required multiple site characteriza-
tion provides the only effective means by which it can make a compara-
tive evaluation as a basis for arriving at a reasoned decision under NEPA.
Other comsenters believe that the requirements for multiple si;e charac-
terization were not stringent enough, and suggested that the rule specify
the number of geologic media and sites to be characterized by the DOE.

The Commission.continuaes to believe that characterization of several sites
will prevent a premature commitment by DOE to a particular site, and will
assure that DOE's preferred site will be chosen from a slate of candidate

4 Enclosure "A"
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sites that are amonglthg best that can reasonably be found. The Commis-
sion considers three{s{tes in two geologic media to be the minimum number
needed to satisfy NEPA. However, the Commission does not believe that
it would be appropriate for the rule to specify the number of geologic
media and sites that DOE must characterize during multiple site charac-
terization. What is important is that there be sufficient information
for NRC to be able to evaluate real alternatives, in a timely manner, in
accordance with NEPA. (Information on plans for considering alternative
sites is to be included in the Site Characterization Report. This provi-
sion was questioned by some commenters. This information is needed so
that any deficiency may be the subject of a "specific recommendation” by
the Director of the NRC's Office of Nuclear Material Safety and Safeguards,
(Director) as provided in §60.11(e), with respect to additional information
that might needed by the Commission in reviewing a license application in
accordance with ﬁEPA. The NRC also continues to believe that waste form
research is an appropriate topic for treatment in the site characterization
report, as the discussion may lead to specific recommendations by the Director,
and, as well, contribute to early examfnation and broader understanding
of possible waste form host rock interactions.) Further, wording of
§60.11(a) has been changed from "waste form" to "waste form and packaging"
. to better convey that the NRC was sesaking information relating to the
interaction of the waste as emplaced (hence including packaging) with
the host rock.

In response to one commenter's suggestion that the site characteriza-
tion report be made to NRC on a site by site basis, §60.11(a) has been
revised to require DOE to submit a separate site characterization report

for each site to be characterized.

5 Enclosure "A"
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. There were also suggestions that the distinction between site charac-
terization and screening activities be drawn more sharply. However, because
the activities needed prior to characterization may depend on a variety
of factors peculiar to the site and geologic medium, the NRC has concluded
that greater precision might be unduly restrictive.

The DOE requested clarification of the term "site". A definition

of the term site will be set forth in the technical criteria.

,b; " In Situ Testing at Depth. Several commenters supported the
Comﬁission view on in situ testing at depth. Some commenters, noting
thé importance of in situ testing at depth, suggested that the rule
require the\DOE to include in situ testing at depth in its site charac-
terization program. Several other commenters objected to the Commission
suggesfion that in situ testing at depth may be necessary. The possibil-
ity of in situ testing at depth after a preferred repository site has
been selected was also suggested. The Commission continues to believe
that‘inAsitﬁ.testing at.depth3 is prqbab]y an essential technique for
DOE to obtain sufficient data to determine whether and to what extent
the surrounding geologic medium is suitable for hosting a geologic
repository. Moreover, in order for NRC to be able to canclude that the
alternatives to DOE's preferred site are in fact reasonable alternatives
. fqr the intended purpose, in situ testing at depth is probably essential
-to characterizing alternative sités as well. The NRC will then be able

to determine, after considering all relevant environmental factors as

3The Commission interprets the phrase "in situ testing at depth" to mean
the conduct of those geophysical, geochemical, .hydrologic, and/or rock
mechanics tests performed from a test area at the base of a shaft
excavated to the proposed depth of a potential repository in order to
determine the suitability of a particular-site for a geologic repository.

N
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contemplated by NEPA,_wbether a constructign~guthor1zation at DOE's pro-
posed site should be issued. ‘ |
However, the Commission does not categorically require in situ
testing at depth in the rule, since it is conceivable that in some
instances at a particular site the data needed to establish that the site
is ;uitab]e to host a repository may be obtained without in situ testing-
at depth. DOE, lfke any applicant for an NRC license, has the burden of
establishing that NRC‘requirements have been met, and the regulations
Erequire DOE to undertake any testing needed to determine the suitability
of the site for a geologic repository. Thus, if DOE chose not to explore
at depth it would not be relieved in any way of the burden of obtaining )
and supplying to the Commission information needed to establish the ’
suitability of the site. T

c. Cost Estimates for Site Characterization. Cost estimates for

-ﬁiie cﬁaracterization'c%ied in tﬁe suppiementary information accompanying
the proposed rule were regarded by some commenters as being too Tow.

Much of the data for the cost estimate of $20 million per site was
derived from the Teknekron Inc. report, "A Cost Optimization Study for
Geologic Isolation of Radiocactive Wastes," May 1979, prepared under
contract with Battelle Pacific Northwest Laboratories.  The NRC staff

has reexamined its previous estimate and still believes that:figure of
$20 million was a realistic estimate for the “at depth” portion of the
site characterization program considered at that time. Independent support
of this figure has been obtained from the cost summary of $16 million for
a program analogous to site characterization conducted by the Bureau of

Mines at its Environmental Research Facility in Colorado during 1978-1979.

7 Enclosure "A"
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.The DOE has developed a preliminary design for an underground test
facility in New Mexico at which many site characterization activities
could be conducted. The estimated cost of the facility was $27 million
(1980 dollars). This figure has been confirmed by the American Mine
.Services under contract to NRC. The scope of the DOE preliminary design
surpasses the extent of activities suggested for the "at depth" portion
* of site characterization in the proposed rule. ' For example, the DOE Site
Preliminary Verification Project Plan includes extensive underground mining
. development. The staff has come to believe, however, that a facility con-
sisting of two shafts and up to 1,000 feet of tunnels {s a more practical
arrangement for conducting tests and experiments at depth for site charac-
terization. - Therefore, the staff believes the $27 million figure represents
the upper limit for the "at depth" portion of site characterization in soft
rock. Co§t estimates for site characterigation including fn situ testing at
depth in hard rock may range up to 30% more than cost figures for soft rpck.

d. The "Best" Site. ‘Some commenters suggested that the -final rule

should require that the site selected by the DOE be the "best". Yet other
commenters thought that the Commission was setting an unattainable goal
“of perfection for the}selection»of the site for a geologic repository. It
remains the Commission's view that the process of multiple site characteriza-
tion provides a workable mechanism by which the DOE.will be able to develop
- a-slate of .candidate sites that are among the best that can reasonably be
found and from which DOE will sé]ect its preferred. site.

It generally has been NRC practice to consider only whether a Ticense
application meets prescribed criteria. The Commission perceives no reason

to adopt a different philosophy here. .

8 Enclosure “A"
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e. Environmental Impact Statement.. Some commenters believed that

the NRC should require that the DOE submit an environmental impact state-
ment (EIS) at the site characterization stage. Other commenters believed
that'DOE need only submit an Environmental Report or an Environmental Assess-
ment for site characterization.. In its comment letter on the proposed rule,
the DOE stated that a decisfon to bank or withdraw a site or to conduct a
site characterization by more extensive methods such as sinking a shaft

will require the preparation of an EIS. In any event, since NRC is under-
:taking no “major Federal action" in connection with site characterization,
it has no statutory basis for prescribing what steps DOE must take in order
to be in compliance with NEPA.

The rule requires submission of an environmental report along with
‘the safety analysis report. If DOE has prepared an environmental impact
statement, that document can be used so long as it contains the inforpa-
tion called for in the regulation. However, NRC cannot be bound to accept
Jjudgments arrived at by DOE in its environmental impact statement.
One commenter suggested that the NRC should prepare an EIS for the

rulemaking action. The Commission determined that this was not necessary

as part of its review and approval of publication of the proposed rule.
'-Instead-an environmental impact appraisal was prepared for those require-
ments which might have environmental impacts. These impacts were not found
to be significant. - This environmental impact appraisal has recently been
updated and n6 new impact was found to be significant. A copy of the updated
appraisal is available for inspection and copying at the Commission's Public
Document Room.

f. State, Local, and Public Participation. ' The proposed. rule included

detailed provisions to ensure extensive opportunities for participation by

9 " Enclosure "A"
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State, and local governments and the general public in the review of the
.DOE's programs fo; site selection and site characterization.. -The consulta-
tion role of -the Stﬁtes in reviewing applicable NRC reguiations-and Ticens-
ing procedures, as well as participation in the 1icensing process, was
treated explicitly in the proposed rule. -However, a more formal role of
consultation.and concurrence for States was requested by some commenters. .

.Suggestions were also made that the Commission require the DOE to solicit

o input from State, Indian tribal and local governments as well as from the

general public prior to and during site characterization.

The Commission's views on this subject were set out at length in a
report submitted to the Congress on “"Means for Improving State Participa-
tion.in the Siting Licensing and Development of Federal Nuclear Facilities"
NUREG-0539, March 1979, cited in the supplementary information accompanying
the proposed rule. The concerns of the commenters on broad po]icy issues
. such as consultation and concurrence would require actions by parties other
_-than the Commission.  Within the context of NRC's existing authority, appro-

priate opportunities for meaningful State and public.participation have been
. developed. No serious deficiencies in these opportunities have been pointed
out to the NRC. It should be noted, however, that»proﬁosals for intervenor
funding have not been incorporated as suggested by some commenters. This
question.may be addressed separately in the context of rulemaking applicable
- to:-various adjudicatory proceedings, should the Commi;sion be given statutory
authority, which it now lacks, to provide‘such funding.

In response to commenters' suggestions, the rule has been clarified

with respect to notice to, and participation by Indian tribes.

g. Public Hearings. The issue of whether public hearings should

be mandatory during the pre-licensing and/or licensing stages of geologic

10 Enclosure “A"
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disposal of HLW was addressed by a number of .commenters. Two commenters
suggested that hearings be required prior to site characterization. One
commenter suggested that public hearings should be held in the vicinity
of a proposed site prior to the approval of a Site Characterization
Report, while another commenter -suggested that hearings be held prior to
in situ testing at'depth. It was also proposed by another commenter that
public hearings be held on DOE's research and development work -on waste
forms. Finally, two other commenters believed that formal hearings should
be mandatory prior to granting construction authorization to DOE. The
NRC has considered the possibility of hearings prior to site characteriza-
tion, and continues to maintain its position as set forth in the Notice
of Proposed Rulemaking at 44 FR 70409 that with respect to a geologic
repository, reconnaissance level data alone will not support a-presumption
that a site is suitable with respect to safety for a repository. Hence,
any decisibn on alternative site issues at this early point is likely to
require reexamination at the construction authorization proceedings and,
therefore, would be of questionable value. - o
However, the NRC has considered the advisability of public hearings at
the construction authorization -stage, has determined that such: hearings are-
required in the public interest and has included provisions for mandatory
public hearings prior to granting construction authorization (10 CFR 2.104).
In addition, hearings will be held upon the request of any interested
peréon prior to finally granting a license to receive and possess high-

level- radioactive waste at a geologic repository operations area and

before granting license amendments to decommission or terminate a license.

h. Preliminary Nature of the Information to be Included in an

" Application for Construction Authorization. A number of commenters
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expressed the opinfon that the wording of §60.21 did not explicitly

reflect the preliminary nature of some of the information that would be
available at the construction authorization stage. Some commenters

believed that some categories of information, such as emergency plans

and .plans for retrieval did not seem necessary, -at least in full detail,

at the construction authorization stage. In view of the fact that §60.21

must be read in conjunction with §60.24(a), which specifies that the applica-
tion “shall be as complete as possible in light of information that is reason-
ably available at the time of docketing," no change to the proposed rule is
required. Further, §60.24(b) specifically lists several categories of informa-
tion which, where appropriate, may be left for consideration only at the stage
of Ticense .issuance.

i. Termination of a License. Two commenters opposed the provisions

(§60.52) for the termination of a license for a repository after decommis-
sfoning. The NRC believes that there will be considerable debate regarding
license termination during the period between adoption-of rules-and 1mp1e-'
mentation of their provisions. Although the NRC could have omitted the

topic altogether, it be]ieve§ that some recognition of the issue is desirable
's0 that the rule covers the entire process. It should be noted-that there

- is'no assurance under the language that the license would .be terminated

since a decision to do so could-only be mada if “authorized by law.”
Cﬁan es

The final rule contains the fo]]owing changes from the proposed rule

as pub]ished in December 1979. N

a. Definition of the term "Disposal”. Commenters noted that the
proposed definition of the term "disposal" embodied the contradictory

concepts of "permanent emplacement" and possible retrieval for purposes

12 Enclosure "A"
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other than resource value. The definition:has been modified to raflect
usage ofvthq term "disposal” in the rule to characterize the condition
in which isolation is required. (§60.2(e))

b. Incidental Uses of Radicactive Materials. The DOE noted that

the proposed rule could have the effect of prohibiting the use.of source,
special nuclear, and byproduct materials at the site during-site charac-
terization and facility construction. The DOE referred to the.desirability
of being able to use such materials, for example as radiography sources
- and radiation monitor test sources. There may also be a need to employ
.a small amount of radioactive material for in situ testing in thg course
of site characterization activities.

The Commission didxnﬁt intend to restrict DOE's use of radioactive
materials for the stated purposes, and has clarified the point by adding
a new section, §60.7, which expressly recognizes that DOE (which is exempt
from NRC licensing except as\express]y required to be licensed) need not
be licensed for such pré]iminary activities. This is not an exemption
under the exemption provisions of the Atomic Energy Act, but rather an
interpretation of the Commission's jurisdiction under Section 202 of the
Energy Reorganization Act of 1974. In other words, the "facility" that
the NRC is licensing is one at which high-level radiocactive wastes are -
actually stored. To the extent that the procedures call for earlier NRC
involvement, that involvemant would be undertaken with a view to long-term
health and safety considerations; but during site characterization and
prior to emplacement of waste, there would be no "facility" for storage

of high-level waste and no basis.

.
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Once operations at a facility have béen licensed, the Commission
believes it should regulate the use of all licensable materials onsite,
so as to avoid fragmentation of responsibility and accountability with
respect to radiological safety (particularly as it may affect occupational
exposures).
- -~ The change’ does not respond to the DOE's additional concern that
the proposed rule would prohibit construction and operation of a surface
facility for the storage of spent reactor fuel at a repository site prior
to issuance of a Part 60 license. Should this situation actually arise
in practice, the Commission would consider granting an exemﬁtion‘so as
to permit licensing to be carried out under other parts of NRC regulations.

¢. Site Characterization Report. One cohmenter on the proposed

rule suggested that the description of the DOE's planned site characteriza-
tion program include a preliminary design of the repository. Knowledge

of the proposed design would help indicate how the testing program related
- to the repository layout. The Commission has made it explicit that the

- site characterization repért include a conceptual design of the geologic
repository operations area. This is needed so as to permit analysis of
‘certain aspects-of the site characterization program. (§6d.11(a).)

The provisions of §60.11(g) have been changed to require DOE to
permit NRC staff to visit and inspect the site and observe excavations,
borings, and in situ tests as they are doné. The NRC believes that such
a requirement is essential for NRC to determine that site characterization
activities have no adverse impacts upon site safety.

The proposed rule contained provisions which would permit the DOE
to include multiple sites in a single site characterization report. In

response to public comment, and for the sake of clarity, the final rule
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requires a separate site characterization report for each site to be

. characterized.

The Commission reiterates that the site characterization report
will be reviewed by.the NRC staff with oppo}tunity for public comment
on both the report and a staff analysis of the report.. Also, -the
Commission continues to anticipate that it will hold-local public hearings
in the immediate area of the site to be characterized. . These meetings
will be held both to disseminate information and to obtain public input
-which will be factored into the final version of the staff .analysis.

The period for comment on the NRC's draft site characterization
analysis has been extended from a minimum of 60 days to a minimum of 90
days in response to public comment. (§60.11(e))

The provision concerning semiannual progress reports has -been
expanded so as to provide additional guidance to the DOE on the contents
of those reports. (§60.11(g).)

d. Construction Authorization Findings. The .necessary findings by

the Commission on environmental matters (§60.31(c)) have been.revised to
conform to the language in other portions of the Commission's regulations.
Contrary to the.views expressed by a commenter, the Commission regards this
provisien as being fully consistent with the requirements of NEPA.

-The Commission has declined to modify the common defense and security
finding as suggested by one commenter. The Commission's review of the
history of the Energy Reorganizﬁtion Act of 1974 indicates that NRC's
review was deemed to be important to protect the health and safety of
the public; the Commission thinks it is appropriate to rely upon DOE to -
taka action to protect the common dafense and security fnasmuch as it
shares with NRC such responsibilities under the Atomic Energy Act.
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e. Conditions of Construction Authorization. The final rule speci-

fies (§60.32(b) that the construction authorization "will. incorporate"
conditions requiring the submission of certain periodic or special reports.
This wording differs from that of the proposed rule which stated that

the Commission "may, at its discretion incorporate" these conditions.

The NRC-agrees with a commenter that such reports will be needed and that
there-is no reason to reserve discretion, as the proposed rule would have
done. The particulars of the conditions would, of course, depend upon

the nature of the project that is to be constructed.

f. License Specifications. The Commission has accepted a sugges-

tion to delete a requirement for including, as license conditions,
restrictions as to the location and characteristics of the storage medium.
As noted by a commenter, these features may .be inherent in the storage
medium itself.

g. Inspections. The final rule contains a provision (§66;75(c))
requiring DOE to provide on site office space for the exclusive use of
NRC inspectors and personnel.

h. - Participation of Indian Tribes. Several changes have been made

in the rule to provide for full participation by Indian tribes in the
1icensing precedures. These changes generally provide that tribes shall

have the same opportunities as governmental units. A new Section 60.64
provides that Indian Tribes shall have the same opportunities as States

to submit proposals for their participation in the NRC review. These
proposals shall be approved (and may be funded) if appropriate findings

can be made concerning the contribution to be made of the 1icening review.

A new.Section 60.65 makes it clear, however, that the Director shall endeavor

to avoid duplication of effort when acting on multiple proposals, to the
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| extent that this can ?e}accomp1ished without substantial prejudice to
the parties involved. h -

- Pursuant to the Atomic Energy Act of 1954, as amended,  the Energy
Reorganization Act of 1974, as amended, Public Law 95-601 (November 6,
1978), the National Environmental Policy Act of 1969, as amended, and
saections 552 and 553 of title 5 of the United States Code, notice is
hereby given that the following amendments to Title 10, Chapter I, Code
of Federal Regulations are published as a document subject to codification.

. PART 2
RULES OF PRACTICE

1. 10 CFR 2.101 is amended to add a new subsection (f) to read as
follows:1 .
§2.101 Filing of application.

x x x _ x *

(f)(1) Each application for a license to receive and possess high-
level radioactive waste at a geologic repository opergtions area pursuant
to Part 60 of this chapter and any environmental report required in connec-
tion therewith pursuant to Part 51 of this chapter shall be processed in
accordance with the provisions of this paragraph.

(2) To allow a determination as to whether the application or envi-
ronmental report is complete and acceptable for docketing, it will be
initially treated as a tendered document, and a copy will be available
for public inspection in the Commission's Public Document Room. Twenty

copies shall be filed to enable this determination to be made.

TAs compared to text of proposed rule additions are underscored and dele-
tions are bracketed and Tined through.
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(3) If the Director of -Nuclear Material Safety andbSafeguards deter-
mines "that-the tendered document is complete and acceptable for docketing,
.a docket number will be assigned and the applicant will be notified of
the determination. If it is determined that all or any part of the
tendered document is incomplete and therefore not acceptable for processing,
-the -applicant will be informed of this determination and the respects in
which the document is deficient.

- (4) With respect to any tendered document that i1s acceptable for
docketing, the applicant will be requested to (i) submit to the Director
~of Nuclear Material Safety and Safeguards such additional copies as the
regulations in Parts 60 and 51 require, (if) serve a copy on the chief
‘executive of the municipality in which the geologic repository operations
area is to be located or, if the geologic repository operations area is
ndf to be located within a municipality, on the chief executive of the
county (or to the Tribal organization, if it is to be located within an

Indian reservation), and (iii) make direct distribution of additicnal

copies to Federal, State, Indian Tribe, and local officials in accordance

with the requirements of this chapter and written instructions from the

Director of Nuclear Material Safety and Safeguards. A1l such copies
| shall be completely assembled documents, identified by docket number.
Subsequently distributed amendments, however, may 1hc1ude_revfsed’pages
to previous submittals and, in such cases, the recipients will be
responsible for inserting the revised pages.

(5) The tendered document will be formally docketed upon receipt

by the Director of Nuclear Material Safety and Safeguards of the required
additional copies. The date of docketing shall be the date when the

required copies are received by the Director of Nuclear Material Safety
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and Safeguards. Within ten (10) days after docketing, the applicant shall
submit to the Director of Nuclear Material Safety and Safeguards a written
statement that distribution of the additional copies to Federal, State,

Indian Tribe, and local officials has been completed in accordance with

requirements of this chapter and written instructions furnished to the
applicant by the Director of Nuclear Material Safety and Safeguards.

. Distribution of the additional copies shall be deemed to be complete as

of the time the copies are deposited in the mail or with a carrier prepaid
for delivery to the designated addressees.

(6) Amendments to the application and environmental report shall
be filed and distributed and a written statement shall be furnished to
the Director of Nuclear Material Safety and Safeguards in the same- manner
as for the initial application and environmental report.

(7) The Director of Nuclear Material Safety and Safeguards will
cause to be published in the FEDERAL REGISTER a notice of docketing which
identifies the State and location at which the proposed geq]ogic repository
operations area would be located and will give notice of docketing to

the governor of that State.

2. 10 CFR 2.103(a) is revised to read as follows:

§2.103 Action on applications for byproduct, source, special nuclear
material, and operator licenses.

(a) If the Director of Nuclear Reactor Regulation or the Director
of Nuclear Material Safety and Safeguards, as appropriate, finds that an
application for a byproduct, source, special nuclear material, or operator
license complies with the requirements of the Act, the Energy Reorganiza-

tion Act, and this chapter, he will issue a license. If the license is
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for a facility or for receipt of waste radioactive material from other
persons for the purpose of commercial disposal by the waste disposal |
licensee, or if it is to receive and possess high-]evel'radipactive waste
at a geologic repository operatiohs area pursuant to Part 60 of this
chapter, the Director of Nuclear Reactor Regulation or the Director of
Nuclear Material Safety and Safeguqrds, as appropf1ate, will inform the

State, Indian Tribe, and local officials specified in § 2.104(e) of the
issuance of the Ticense. ‘

3. 10 CFR 2.104(a) is amended to read as follows:

§2.104 Notice of Hearing.

x x x x x

‘(@) In the case of an application on which a hearing is required by
the Act or this chapter, or in which the Commission finds that a hearing
is required in the public interest, the Secretary will issue a notice
of hearing to be published in the FEDERAL REGISTER as required by law
at least fifteen (15) days, and in the -case of an application concerning
a construction permit for a facility of the type described in §50.21(b) or
§50.22 of this chapter or a teéting facility, at least thirty (30)days,

prior to the date set for hearing in the notice.Z In addition in the case

ZIf the notice of hearing concerning an application for a construction
permit for a facility of the type described in §50.21(b) or §50.22 of
this chapter or a testing facility does not specify the time and place
of initfal hearing, a subsequent notice will be published in the
FEDERAL REGISTER which will provide at least thirty (30) days notice
of the time and place of that hearing. After this notice is given
the presiding officer may reschedule the commencement of the initial
hearing for a later date or reconvene a recessed hearing without
agafn providing thirty (30) days notice.
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of an application for a construcffon permit for a facility of the type
described in §50.22 of this chapter, or éltésting faciTity, the notice
(other than a notice pursuant to paragraph (d) of this section) shall be
issued as soon as practicable after the application has been docketed.
Provided, That if the Commission, pursuant to §2.101(a)(2), decides to
determine the acceptability of the application on the basis of its
technical adequacy as well as completeness, the notice shall be issued
as soon as practicabje after the application has been tendered. The
notice will state:

(1) The time, place, and nature of the hearing and/or prehearing
conference, if any;

(2) The authority under which the hearing is to be held;

(3) The matters of fact and law to be considered; and

(4) The time within which an§wers to the notice shall be
filed.

In addition, any notice of hearing published with regard to an

application for a 1icense to receive and possess high-level waste. at

a geologic repository operations area pursuant to Part 60 of this

" chapter shall provide that the hearing will be held prior to issuance

of authorization to construct such geologic repository operations area.
[3-]4. 10 CFR 2.104(e) is amended to read as follows:
§2.104 Notice of hearing.

x ) x x x *

(e) The Secretary will give timely notice of the hearing to a1’
parties and to other persons, if any, entitled by law to notice. The
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Secretary will transmit a notice of hearing on an application for a facil-
ity 1icense or for a license for receipt of waste radioactive material

from other persons for the purpose of commercial disposal by the waste
disposal 1icensee or for a license to receive and possess high-level
radioactive waste at a geologic repository operations area pursuant to
Part 60 of this chaptaer to the Governor or other appropriate official of
the State and to the chief executive of the municipality in which the
facility 1s to be located or the activity is to be conducted or, if the
facility is not to be located or the activity conducted within a municipal-

ity, to the chief executive of the county (or to the Tribal brganization,

if i1t is to be so located or conducted within an Indian reservation).

_[47324 ;O.CFR 2.105(a) is amended by adding a new subparagraph (3),
renumberipg existing subparagraphs (3) and (4) as (4) and (5), amending
the subparagraph renumbered as (4) and adding an undesignated final
paragraph to read as follows:

§2.105 Notice of proposed action.

(a) If a hearing is noﬁ required by the Act or this chapter, and
if the Commission has not found that a hearing is in the public interest,
it will, prior to acting thereon, cause to be published in the FEDERAL
REGISTER a notice of proposed action with respect to an application for:

t
» x x x *

(3) A license to receive and possess high-level radioactive waste
at a geologic repository operations area pursuant to Part 60 of this

chapter;
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(4) An amendment of a license specified in paragraph (a)(1), (2),
or (3) of this section and which involves a significant hazards considera-
tion; or

(5) Any other license or amendment as to which the Commission deter-
mines that an opportunity for a public hearing should be afforded.

In the case of an application for an operating license for a facil-
ity of a type described in §50.21(b) or §50.22 of this chapter or a
testing facility, a notice of opportunity for hearinﬁ shall Be issued
as soon as practicable after the application has been docketed.

In the case of an application for a license to receive and possess

high-level radioactive waste at a geologic repository operations area,

notice of opportunity for hearing, as required by this paragraphf'sha11

be published prior to Commission action authorizing construction and also

prior to receipt of wastes at the repository. This change is in addition

to the changes proposed in the prior notice.

[5:]6. 10 CFR 2.105(e) is amended by replacing the words "will issue
the license" with the words "may take the proposed action" following the
phrase "...or Director of Nuclear Material Safety and Safeguards, as
appropriate," and by adding the words "or other action" following the
phrase "...published in the FEDERAL REGISTER a notice of {ssuance of the
license.” _

[6-]7. 10 CFR 2.106 is amended by adding a subsection (c) to read as

follows:

§2.106 Notice of issuance.

x X % X x
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(c) The Director of Nuclear Material Safety and Safeguards will
also cause to be published in the FEDERAL REGISTER notice of, and will
“inform the State and local officials specified in §2.104(e) of, any
action with respect to an app]ication for a license to receive and
possess high-level radicactive wasts at a geologic repository operations

area pursuant to Part 60 of this chapter, or for the amendment of such

license, for which a notice of proposed action has been previously

published.

PART 19 - NOTICES, INSTRUCTIONS AND REPORTS TO WORKERS; INSPECTIONS

§19.2 Scope.

[#-]8. 10 CFR 19.2 is amended by adding "60," following "35, 40,".
§19.3 Definitions. ‘

[8:]9. 10 CFR 19.3(d) is amended by adding "60," following "35, 40,".
PART 20 - STANDARDS FOR PROTECTION AGAINST RADIATION

§20.2 Scope.

[9:]10. 10 CFR 20.2 is amended by adding "60," following “35, 40,".
§20.3 Definitions.

[iet]l;; 10 CFR 20.3(a)(9) is amended by adding "60," following
“30, 40,". A

§20.301 General Requirement.
[33-]12. 10 CFR 20.301(a) is amended by adding "60," following
"30, 40,".
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‘[127113; 16 CFR 20,408(3) is amendedlby deleting the word "or"
following the phrase "of this chapter;" in subparagraph (a)(3){ inserting
the word "or" following the phrase "of the following quantities:" in
- subparagraph (a)(4), and adding a new subparagraph (a)(5) to read as
follows: |

§20.408 Reports of personnel monitoring on termination of employment
or work. C

(5) Possesses high-level radiocactive waste at a geologic repository
operations area pursuant to Part 60 of this chapter.

PART 21 - REPORTING OF DEFECTS AND NONCGMPLIANCE

§21.2 Scope
[33-]14. 10 CFR 21.2 is amended by inserting "60," after "35, 40,"
and also by inserting "60," after "40,.50,". <

§21.3 Definitions
[24:]15. In 10 CFR Part 21, Sections'21.3(a), 21.3(a)(a-1)(1),
21.3(a)(a~1)(2), and 21.3(k) are amended by adding “60," after "40, 50,".

§21.21 Notification of failure to comply or existence of a defect.
[35-]16. 10 CFR 21.21(b)(1)(i) and 21;21(b)(1)(11) are amended by
adding "“60," after 40, 50,".
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PART 30 - RULES OF GENERAL APPLICABILITY TO LICENSING
OF BYPRODUCT MATERIAL

[26-]17. 10 CFR 30.11 is amended by adding a new subsection (c).

§30.11 Specffic exemptions.

x x x x x

(c) The DOE is exempt from the requirements of this part to the
extent that its activities are subject to the requifements of Part 60 of
this'chapter. ‘

PART 40 - DOMESTIC LICENSING OF SOURCE MATERIAL

[37-]18. 10 CFR 40.14 is amended by adding a new subsection (c).
§40.14 Specific exemptions.

x x * x *

(c) The DOE is exempt from the requirements of this part to the
 extent that its activities are subject to the requirements of Part 60 of

this chapter.

PART 51 - LICENSING AND REGULATORY POLICY AND PROCEDURES
FOR ENVIRONMENTAL PROTECTION

[38-]19. 10 CFR 51.5(a) is amended by adding new paragraphs (10)

and (11), and renumbering present paragraph (10) as paragraph (12) to read

as follows.
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§51.5 Actions requiring preparation of envirdnmental impact statements,
negative declarations, environmental impact appraisals; actions
excluded.

(ai An environmental impact statement will be prepared and circulated
prior to taking any of the following types of actions:

X 7 x x x ' / %

(10) Issuance of a construction authorization for a geologic repository
operations area pursuant to Part 60 of this chapter.

[€11)--Fssuance-of-a-1{cense-to-receive-and-possess-high-tevei-radio-
active-waste-at-a-geotogic-repository-operations-area-pursuant-to-Part-66
of-this-chapters]

[€123](11) Any other action which the Commission determines is a
major Commission action significantly affecting the quality of the human
environment.

[39-]20. 10 CFR 51.5(b) is amended by: replacing the period at the
end of subparagraph (4)(ifi) with a semicdfon; adding a neg-subparagraph
(4)(%v); substituting (iv) for (fii) fn paragraph (5); inserting “60,"
following "40, 50," in ﬁaragraph (6); and adding [a] new paragraphs (9)
and (10). With these changes, 10 CFR 51.5(b) reads as.foilows:

x x % x %

§51.5(b)(4) Issuapce of an amendment which would authorize a signifi-
cant change 16 the typas or significant increase in the amounts of effluents
or a significant increase in the potential for accidental releases of a

Ticense for:

x x x * x
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(iv) The receipt and possession of high-level radioactive waste at

a geologic repository operations area pursuant to Part 60 of this chapter.

% x * % *

(5) Renewal of licenses to conduct activities listed in paragraph
(b)(4)(i)(iv) of this section;

x - . x x x *

(9) Termination of a license for the possession of high-level radio-
active waste at a geologic repository operations area at the request of
the licensee.

(10) TIssuance of a license to receive and possess high-level radio-

active waste at a geologic repository operations area pursuant to Part 60

hof this chapter.

[26-]21. 10 CFR 51.5(d)(3) is amended by adding "60," following
"40, 50,".

[23-]22. 10 CFR 51.40 is amended by revising subsection (a) to start
Except as provided in paragraphs (b); (c), and (d) of this section,..."
aﬁd by adding a neﬁ subsection (d) to read as follows:

§51.40 Environmental reports.
*x % x X *
) (d) The DOE, as an applicant for a license to receive and possess
radioactive waste at a geologic repository operations area pursuant to
bart 60 of this chapter, shall submit at the time of its application or
in advance, and at the time of amendments, in the manner provided in
§60.22 of this chapter, environmental reports which discuss the matters
describad 1n §51.20. The discussion of alternatives shall include site

characterization data for a number of sites {n appropriate geologic media
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so as to aid the Commission in making a comparative evaluation as a basis

) =
for arriving at a reasoned decision under NEPA.[ 1 The Commission con~

siders the characterization of three sites representing two geologic

media to be the minimum necessary to satisfy the requirements of NEPA.

However, in 1ight of the significance of the decision selecting a site

for a repository, the Commission fully expects the DOE to submit a wider

range of alternatives than the minimum suggested here.

[22-]23. 10 CFR 51.41 is amended to read as fol]ow;:
_ §51.41 Administrative procedures.
Except as the context may otherwise require, procedures and measures
similar to those described in §§51.22-51.26 will be followed in proceed-
iings for the issuance of materials licensas and other actions coQ;red by
§51.5(a) but not covered by §51.20 or 51.21. The procedures followed
with respect to materials licenses will reflect the fact that, unlike
the licensing of production and utilization facilities, the licensing of
materials does not require separate authorizations for c&nstruction and
operati&n. In the case of an application for a Ticense to receivg‘and
possass high-level radioactive waste at a geologic repository operations
area pursuant to Part 60 of this chapter, however, the enviroﬁ@enta1
impact statement required by §51.5(a) shall be prepared and circulated
prior to the issuance of a construction authorization; the environmental

impact statement shaill be supplemented prior to issuance of a license to

[®To-satisfy-the-requirements-of-NEPA;-the-Eommission-anticipates-such
characterization-at-a-minimum-of-three-sites-reprasenting-a-minimum-of
two-geotogic-mediar--Howevers-in-1ight-of-the-significance-of-the-dect-
ston-seiecting-a-site-for-a-repository;-the-Commisston-fuliy-expects-the
Bepartment~to-submit-a-wider-range-of-atternatives-than-the-minimum
suggested-heras]
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take account of any substantial changes in the activities proposed to be
carried out or significant new information regarding the environmental
impacts of the proposed activities.

24. A new Part 60 is added to read as follows:

PART 60 - DISPOSAL OF HIGH LEVEL RADIOACTIVE WASTES IN
GEOLOGIC REPOSITORIES

SUBPART A - GENERAL PROVISIONS

Section

60.1 . Purpose and scope.

60.2 Definitions.

60.3 License required:

60.4 Communications.

60.5 Interpretations.

60.6 Exemptions.

60.7 License not required for certain preliminary activities.

SUBPART B -~ LICENSES :
PREAPPLICATION REVIEW

60.11 Site characterization report.
LICENSE APPLICATIONS

60.21 Content of application.
60. 22 Filing and distribution of application.
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60.23
60.24

60.31
60.32
60.33

60.41
60.42
60.43

'60.44
60. 45
60.46

60.51
60.52

Elimination of repetition.

- [7590-01]

Updating of application and environmental report.

CONSTRUCTION AUTHORIZATION

Construction authorization.

Conditions of construction authorization.

Amendment of construction authorization.

LICENSE ISSUANCE AND AMENDMENT

Standards for issuance of a license.

Conditions of license.

License specifications.

Changes, tests, and experiments.

Amendment of 1icénse.

Particular activities requiring license amendment. ~

DECOMMISSIONING

License amendment to decommission.

Termination of license.
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SUBPART C - PARTICIPATION BY STATE GOVERNMENTS AND
INDIAN TRIBES

60.61 Site review.

60.62 Filing of proposals for State participation.
60.63  Approval of proposals. ‘
60.64 Participation by Indian tribes.

60.65 Coordination.

SUBPART D - RECORDS, REPORTS, TESTS, AND INSPECTIONS

60.71 Records and reports.
60.72 Tests.
60.73 Inspections.

Authority: Secs. 51, 53, 62, 63, 65, 81, 161b., f., i.
182, 183, Pub. L. 83-703, as amended "68 Stat 929, 930 932 933 935
948, 953, 954, as amended (42 U.5.C. 2071, 2073, 2092 2093 2095, 2111
2201, 2232, 2233); Secs. 202, 206, Pub. L. 93-438, 88 Stat. 1244, 1246
(42 U.S.C. 5842, 5846); Sec. 14, P.L. 95-601 (42 U.S.C. 2021a);
Sec. 102(2)(c), Pub. L. 91-190, 83 Stat. 853 (42 U.S.C. 4332).

For the purposes of Sec. 223, 68 Stat. 958, as amended, 42 U.S.C.

2273, §860.71 to 60.73 are issued under Sec. 1l6lo., 68 Stat. 950, as
amended (42 U.S.C. 2201(0)).
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i 10 CFR PART 60
DISPOSAL OF HIGH-LEVEL RADIOACTIVE WASTES IN
GEOLOGIC REPOSITORIES

Subpart A - General Provisions

§60.1 Purpose and scope.
This part prescribes rules governing the licensing of the DOE to
receive and possass source, speciai nuclear, and byproduct material at a

geologic repository operations area. This part does not apply to any

activity licensed under another part of this chapter.

§60.2 Definitions.

As used in this part:

(a) "Candidate area” means a geclogic and hydrologic system within
which a geologic repository may be located.

(b) "Commencement of conétruction“_means clearing of land, surface
or subsurface excavation, or other substantial action that would adversely
affect the environment of a site, but does not include changes desjirable
for the temporary use of the land for public recreational uses, sife char-
acterization activities, other precohstruqtion monitoring and investiga-
tion necessary to establish background information related to the suita-
bility of a site or to tha protection of environmental values, or procure-
ment or manufacture of components of the geologic repository operations
area.

[€d)](c) [Bepartment]"DOE" means the U.S. Department of Energy or

its duly Authorized representatives.
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[€c3](d) "Decommissioning", or permanent closure , means final back-

filling of subsurface facilitijes, sealing of shafts, and decontamination and

dismantlement of surface facilities.
(e) "Disposal" means [permanent-emplacement-within-a-storage-space

with-no-intent-to-retrieve-for-resourca-valdve] that the Commission has

- determined that the emplaced wastes are, and will continue to be isolated

from the biosphere and there is no need to retrieve them for the protection

of the public health and safety.

(f) “Director" means the Director of the U.S. Nuclear Regulatory

Commission's Office of Nuclear Material Safety and Safeguards.

(g) "Geologic repository" means a system which is intended to be
used for, or may be used for, the disposal of rédioactive wastes in exca-
vated geologic formations. A geologic repository includes (1) the geologic
repository operations area and (2) all surface and subsurface areas where
natural events or activities of man may change the extent to which 32919:5\\
active wastes are effectively isolated from the biosphere.

(h) "Geologic repository operations area" means a HLW facility that
is part of a geologic repository, inciuding both surface and subsurface
~ areas, where waste handling activities are conducted.
| (1) "Higﬁ-]eve] radioactive waste" or "HLW" means (1) irradiated
reacfor fuel, (2) 1iquid wastes resulting from the operation of the first
cycle solvent extraction system, or equivalent, and the concentrated wastes
from subsequent extractjon cycles, or equivalent, in a facility for repro-
Eessing irradiated reactor fuel, and (3) solids into which such liquid

wastes have been converted.
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(3) “HWW faci]jty" means a facility subject to the 1icensing and
related regulatory authority of the Commission pursuant to.Sections 202(3)
and 202(4) of the Energy Reorganization Act of 1974 (88 Stat 1244).*

(k) "Indian Tribe" means an Indian tribe as defined in the Indian

Salf-Determination and Education Assistance Act (Public Law 93-638).

[€k31(1) "Important to safety," with reference to structures, sys-
tems, and components, means those structures, systems, and compoqgn}s that
provide reasonable assurance that radicactive waste can be received,
handled, and stored without undue risk to the health and safety of the
pubtic.

[€33]1(m) "Public Document Room" means the place at 1717 H Street NW.,

Washingtoﬁ, D.C., at which records of the Commfssioﬁ will ordinarily be
made availaﬁle for public inspection and any other place, the location

of which has been published in the FEDERAL REGISTER, at which public
records of the Commission pertaining to a particular geclogic repository
are made available for public inspection. 5

'[fmilggl "Radioactive waste” means HLW and any other radioactive
materials other than HLW that are received for emplacement in a géb]ogic
repository. 3

(o) "“Site characterizaticn” means the progfam of exp]orétion

and research, both in the laboratory and in the field, undertaken to establish

the geologic conditions and the ranges of those parameters of a particular

S ——
These are DOE “facilities used primarily for the receipt and storage of
high-lavel radioactive wastes resuitinq from activities lTicensed under
such act [the Atomic Energy Act]" and "Retrievable Surface Storage Facil-
ities and other facilities authorized for the express purpose of subsequent
long-term storage of high-level radioactive wastas generated by [DOE], which
are not used for, or are.part of, research and development activities."
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site relevant to the procedures under this part. Site characterization
includes borings, surface excavations, excavation of exploratory shafts,
limited subsurface lateral excavations and borings, and in situ testing
needed to determine the suitability of the site for a geologic repository,
but does not inc]ude‘preliminany borings and geophysical testing needed
to decide whether site characterfization should be undertaken.
[€p)-UTraceabiiity!!-means-the-abi1{ty;-through-the-use-of-con-
tatner-identification-and-preparation-and-maintenance-of-appropriate
records;-to-delineate-a-step-by-step-history-of-any-radicactive-waste:]
(p) "Tribal organization" means a Tribal organization as defined

in the Indian Self-Determination and Education Assistance Act (Public
Law 93-638).

§60.3 License required.

(a)- The [Bepartment] DOE shall not receive or possess source,
special nuclear, or byproduct material at a geologic repository operations
area except as authorized by a Ticense {ssued by the Commission pursuant
to this part. '

(b) The [Bepartment] DOE shall not commence construction of a
..geologic repository operations area unless it has filed an apb]ication
with the Commission and has obtained construction authorization as pro-
'vided in this part. Failure to comply with this requirement shall be

grounds for denial of a license.

§60.4 Communications.
Except where otherwise specified, all communications and reports

concerning the regulations in this part and applications f11ed-under them
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should be addressed to the Director of Nuclear Material Safety and Safe-
guards, U.S. Nuclear Regulatory Commission, Washington, D.C. 20555.

Communications, reports, and applications may be delivered in person at
the Commission's offices at 1717 H Street NW., Washington, D.C., or 7915

Eastern Avenue, Silver Spring, Maryland.

§60.5 Interpretations.

Except as specifically authorized by the Commission, in writing, no
interpretation of the meaning of.the regulations in this part by any officer
or employee of the Commission other thaﬁ a written interpretation by the

General Counsel will be considered binding upon the Commission.

§60.6 Exemptions.

The Commission may, upon application by the [Bepartment] DOE, any
interested person, or upon its own initiative, grant such exemptibns
from the requirements of the regulations in this part as it determines
are authorized by 1éw, will not endanger life or property ar the common

defense and security, and are otherwise in the pubiic interest.

§60.7 License not required for certain preliminary activities.

The requirement for a license set forth in §60.3(a) of this part is

not applicable to the extent that the DOE receives and possesses source,

special nuclear, and byproduct material at a geologic repository:

(a) For purposes of site characterization; or

(b) For use, during site characterization or construction, as com-

ponents of radiographic, radiation monitoring; or similar equipment or

instrumentation.
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Subpart B - Licenses

Preapplication Review

§60.11 Site characterization report.

(a) As early as possible after- commencement of planning for a par-
ticular geologic repository operations area, and prior to site character-
ization, the [Bephrtment] DOE shall submit to the Director a site
characterization report. The report shall include [€43](1) a description
of the site[€s)] to be characterized; [¢i1)-a-description-of-the-site
characterization-program {ncluding-axtent-of-pianned-excavations;-pians
for-in-situ-testing;-investigation-activities-which-may-affect-the-
abé**ty—of-the-sfte-to-iso%ate-wastes:-and-prdvfsions-to-controi-any
gdverse;-safety-retated-impacts-from-stte-characterization-inciuding
appropriate-quatity-assarance-programss-€4$4)] (2) the criteria used
to arrive at the candidate area[s]; [¢iv)] (3) the method by which the
site[{s)] was selected for site characterization; [fv)](4) identifica-
~ tion and location of alternative media and sites at which the DOE intends
to conduct site characterization and for which the DOE anticipates sub-

. -mitting subsequent site characterization reports; [€v$31(5) a description
of the decision process by which the site[€s)] was selected for charac-
terization, including the means used to obtain public, Indian tribal and

~ State views during selection; [and-fvii)-any-{ssues-retated] (6) a descrip-

tion of the site characterization program including (i) the extent of any

p]gnned excavation, any plans for in situ testing, (ii{) a conceptual

design of a repository appropriate to the named site in sufficient detail

to allow assessment of the site characterization program with respect to

investigation activities which address the ability of the site to host a
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repository and 1solate radioact1ve waste, or wh1ch may affect such abflity,

and (ii1) provisions to contro] any adverse, safety-related effects from

site characterization including appropriate quality assurance programs; (7)

a description of the qgality assurance program to be applied to data collec-

tion; and (8) any 1ssues re]ated to the site selection, alternat1ve candidate

areas or sites, or design of the geologic repository operations area
which the [Bepartment] DOE wishes the NRC staff to review. [Fhe-DBepart-
ment-may-inciude-muitipie-sites-in-a-single-site-characterization-report:]
Also included shall be a description of the research and development
activities being conducted by the [Bepartment] DOE which deal with the waste
form{s] and packaging which may be considered appropriate for the site[s]
to be characterized, including research planned or underway to evaluate
thg performance of such waste forms.

(b) The Director shall cause to be published in the FEDERAL REGISTER
a no%ice that the information submitted under paragraph (a) of this sec-
tion has been received and that a staff review of that information has
begun. The notice shall identify the si;e[{si] selected for site charac-
terization and alternate areas considered by the DOE and shall advise that
consultation may be requested by State and ]oca] governments. and Tribal

organizations in accordance with Subpart C of this part.[§-66:61]

(c) The Director shall make available a copy of the above information
at the Public Document Room. The Director also shall transmit copies and
the published notice of receipt thereof to the Governor and legislature of
the State and to the chief executive of the municipality in wﬁich a site
to be characterized is Tocated (or if it is not located within-a<mun1c1-

pality, then to the chief executive of the county, or to the Tribal organ-

jzation if it is to be located within an Indian reservation) and to the
Governors of any contiguous States.
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(d) The Director shall prepare a draft site characterization analysis
which shall discuss the items cited in paragraph (a) of this section. The
Director shall publish a notice of availability of the draft site charac-

terization analysis and a request for comment in the Federal Register.

Copies 'shall be made available at the Public Document Room. The Director

shall also_transmit copies to the Governor and legislature of the State

and the chief executive of the municipality in which a site to be charac-
-terized is located (or if it is not located within a municipality, then

to the chief executive of the county, or to the Tribal organfzation if it

is to be located within an Indian reservation) and to the Governors of

any contiguous States.

(e) A reasonable period, not less than [66-days] 90 days, shall be
allowed for comment on the draft site characterization analysis. The
Director shall then prepare a final site character{zation analysis which
shall take into account comments received anq any additional information
acquired during the comment period. Included in the final site charac-

- terization analysis shall be either an opinion by the Director that he has
no objection to the [Bepartmentis] DOE's site characterization program, if
such an opinion is appropriate, or specific objections of‘the Director

to the [Bepartment‘s] DOE's proceeding with characterization of the named

-site[€s)]. In addition, the Director may make specific recommendations to
the [Department] DOE on the matters pertinent to this section.

(f) Neither issuance of a final site characterization analysis nor
the opinion by the Director shall constitute a commitment to issue any
authorization or license or in any way affect the authority of the Comais-
sion, the Atomic Safety and Licensing Appeal Board, Atomic Safety and
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Licensing Board;, othgr presiding officerg, or the Director, in any pro-
ceeding under Subpa:t—G of Part 2 of this‘chapter. If the [Bepartment]
DOE prepares an environmental impact statement with respect to site
characterization activifies proposed for a particular site, it should
consider NRC's site characterization analyses before publishing its final
environmental impact statement with respect to site characterization
activities proposed for that particular site.

(9) During'site characterization, tﬁe [Bepartment] DOE should inform
the Director by semiannual report of the progress of the sité characteriza-
tion and waste form research and development. [inciuding-schedutes-as-appro-

priates] The semiannual reports shqu]d include the results of site charac-

terization studies, the identification of new issues, plans for additional

studies to resolve new issues, elimination of planned studies no longer

necessary, identification of decision points reached and modification to

schedules Qﬁére'épprdériate. Also reported>shou1d be the DOE's progress

in developing the design of a geclogic repository operations area appro-

priate for the site being characterized, noting when key design parameters

or featuraes which depend upon the results of site characterization will be

established. During this time, NRC staff [should-] shall be permitted to

visit and inspect the site[€¢s)] and observe excavations, borings, and in
situ tests as they are done. [Inasmuch-as-these-site-characterization
activities-couid-have-adverse-impact-upon-site-safety;-faiiure-by-the
Department-to-invoive-the-Eommission-in-the-manner-described-here-and-to-
accomnodate~the-recommendations~of-the-Birector-coutd-resuit-in-dentai-of

the-sabsequent-iicense-appiications]
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(h) The Director may respond from time to time in writing to the
[Bepartment] DOE, expressing his current views on questions raised in the
semiannual reports referred to above. Comments received from States in
accordance with §60.61 shall be considered by the Director in formulating
his views. All correspondence betwéen the [Bepartment] DOE and the NRC
including the reports cited in paragraph (g) shall be placed in the
Public Document Room. |

(i) The activities described in paragraphs (a) through (h) above
constitute informal ¢onference between a prospective applicant and the
staff, as described in §2.101(a)(1l) of this chapter, and are not paft of
a proceeding under the Atomic Energy Act of 1954, as amended.

License Applications

§ 60.21 Content of appHcatibn.°

(a) An application shall consist of general information and a safety
analysis report. An environmental report shall be prepared in accordance
with Part 51 of this chapter and shall accompany the appiication. Any
Restricted Data or National Security Information shall be separated from
unc]assffied information.

— (b)> Tﬁg general information shall include:

(1} A general description of the proposed geologic repository
Jdentifying the [proposed-site] location of the geologic repository opera-
tions area, the general character of the proposed activities, and the
basis for the exercise of licensing authority by the Commission.

(2) Proposed schedules for construction, receipt of waste, and

emplacement of wastes at the proposed geclogic repository operations area.
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(3) A certificg;jpn that the [Bepartmeqt] DOE will provfde at the
geologic repository operations area such safeguards as. it requires at
comparable surface facilities (of the DOE) to promote the common defense
‘and security.

(c) The safety analysis report shall include:

(1) A description and analysis of the site at wpich the proposed
geologic repository operations area is to be located with appropriate
attention to those features that might affect facility design and
performance. The assessment shall contain an analysis of the geology,
geophysics, hydrology, geochemistry, and meteorology pf the site and the
major dgsign structures, systems, and components, both surface and sup-
surface, that bear significantly on the suitability of the geologic
repository for disposal of radioactive waste. It will be assumed that
operations at the geologic repository operations area will be carried
out at the maximum capacity and rate of receipt of radioactive waste
stated in the application.

(2) A description and discussion of the design, both surface and
subsurface, of the geologic repository operations area including: (f) the
principal design criteria and their relationship to any general performance
objectives promulgated by the Commission, (ii) the design bases and
the relation of the design bases to the principal design criteria, (iii)
information relative to materials of construction (including geologic
media, general arrangement, and approximate dimensions), and (iv) codes
and standards that the [Bepartment] DOE proposes to apply to the design and
construction of the geologic repository operations area.

(3) A description and analysis of the design and performance require-

ments fTor structures, systems, and components of the geologic repository
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which are important to safety. The analysis and evaluation shall consider
(i) the margins of safety under normal conditions and under coﬁditions
that may result from anticipated operational occurrences, including those
of natural origin; (ii) the adequacy of structures, systems, and components
prdvided for the prevention of accidents and mitigation of the consequences
of accidents, in¢luding those caused by natural phenomena; and (iii) the
effectiveness of engineered and natural barriers, including barriers that
may not be themselves a part of the geologic reposit;ry operations area,
against the release of radioactive material to the envfronment.

(4) A description of the quality assurance program to be applied
to the design, fabrication, inspection, construction, testing, and opera-
tion of the structures, systems, and components of the geologic repository
operations area important to safefy.f

(5) A description of the kind, amount, and specifications of the
radioactive material proposed t6 be;recekved and possessed at the ge&]ogic F
repository operations area.

(6) An identification and justification for the selection of those
variables, conditions, or other items which are determined to be probable
subjects of license specifications. Special attention shall be given to

those {tems that may significantly influence the final design.

® ,
The criteria in Appendix B of Part 50 of this chapter will be used b
the Commision in Eeterm?n?ngﬁfﬁe adequacy of the qga]ity assurance

!
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/
(7) A description of the.program for control and monitoring of
radjoactive effluents ;nd occupational radiation exposures to maintain
such effluents and exposures in accordance with the requirements of
Part 20 of this chapter.
(8) A description of the controls that the applicant will apply to
restrict access and to regulate land use at the geologic repository opera-
tions area and adjacent areas.
(9) Plans for coping with radiological emergencies at any time prior
to completion of decommissioning the geologic repository operations area.
(10) A description of the nuclear material control and accounting
program. |

(11) A description of design considerations that are intended to
facilitate decommissioning of the facility.

(12) A description of plans for retrieval and a]tgrnate storage of
the radioactive wastes should the geologic repository prove to be
unsuitable for disposal of radioactive wastes.

(13) An identification of the natural resources at the site, the

exploitation of which could affect the ability of the site to isolate

radioactive wastes.

[€33)]1(14) An identification of those structures, systems, and com-
ponents of the geologic repository, both surface and subsurface, which
require research and development to confirm the adequacy of design. For
systems, structures, and components important to safety, the DOE shall
provide a detailed description of the programs designed to resolve safety
questions, including a schedule indicating when these questions will be

resolved.
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[€34)](15) The following information concerning activities at the
geologic repository operations area:

--(1) The organizational structure of the [Bepartment] DOE, offsite
and onsite, including a description of any delegations of authority and
assignments 'of responsibilities, whether in the form of regulations,
administrative directives, contract provisions, or otherwise.

(i1) [Managertal-and-administrative-centrots] The quality assurance

program to be used to ensure safety.

(111) Identification of key positions which are assigned responsibility
~ for safety at and operation of the geologic repository operations area.

(iv) Personnel qualifications and training requirements.

“(v) Plans for startup activities and startup testing.

(vi) Plans for conduct of normal activities, including maintenance,
surveillance, and periodic testing of structures, systems, and components
of the geologic repository operations area.

(vii) Plans for decommissioning.

(viii) Plans for any uses of the geologic repository operations area
for purposes other than disposal of radioactive wastes, with an analysis
of the effects, if any, that such uses may have upon the operation of
‘the strictures, systems, and components {important to safety.

§ 60.22 Filing and distribution of application.

(a) An application for a license to receive and possesé source,
special nuclear, or byproduct material in a geologic repository at a site
which has been characterized, and an accompanying environmental report,
and any amendments thereto, shall be filed in triplicate with the Director
and shall be signed by the Secretary of Energy or his authorized
representative.
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(b) Each portioq of such application and environmental report and
any amendments shall be accompanied by 30 additional copies. -Another
120 cppies_shal] be retained by the [Bepartment] DOE for distribution in
accordance with written instructions from the Director or his designee._

' (c) The [Bepartment] DOE shall, upon notification of the appoiﬁtment
of an Atomic Safety and Licensing Board, update the application and environ-
mental report, eliminating all superseded information and serve them as
directed by the board. In addition, at that time the [Bepprtment] DOE
shall serve one such copy on the Atomic Safety and Licensing Appeal Panel.
Any subsequent amendments to the application or environmental report shall
. be served in the same manner.

(d) At the tiﬁe of filing of an application and environmental report,
and any amendments thereto, one copy shall be made available in an appro-
priate location near the site of the propos;d geologic repository (which
shall be a public document room, if one has been éstab]ished5>for jnspec-
tion by the public and updated as amendments to the application or environ- -
mental report are made. [This] An updated copy shall be prpduced;af any
public hearing on the application for use by any parties to the proceeding.

(e) The [Bepartment] DOE shall certify that the updated copies of
the application and environmental report, as referred to in paragraphs
(c) and (d), contain the current contents of such documents submitted in

accordance with the requirements of this part.

§ 60.23 Elimination of repetition.

In its application, environmental report, or site characterization
report, the [Bepartment] DOE may 1ncorporéte by reference information
contained in previous applications, statements, or reports filed with
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the Commission: PROVIDED, that such references are clear and specific and
that copies of the information so incorporated are available in [each]

the public document room located near the site of the proposed geologic
repository.

§ 60.24 Updating of application and enviroﬁmentaI report.

(a) The application and environmental report shall be as complete
as possible in the 1ight of information that is reasonably available at
tﬁe time of [submission] docketfng.

(b) The [Bepartment] DOE sha]i update its application in a timelx
manner so as to permit the Commission to review, prior to issuance of a
Ticense:

(1) Additional geologic, geophysical, geochemical,hydrologic,

meteorologic and other data obtained during construction.

(2) Conformance of construction of structures, systems, and compo-

nents with the design. |
V (3) Results of research programs carried out to confirm the adequacy
of designs.

(4) Other information bearing on the Commission's issuance of a
1icense that was not available at the time a construction authorization
was issued.

(c) The [Bepartment] DOE shall update its environmental report in
5 timely manner so as to permit the Commission to review, prior to issuance
of a 1icense, the environmental impacts of any substantial changes in the
activities proposed to be carried out or any significant new information

regarding the environmental impacts of activities previously proposed.
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a\Cohstfuct1on Authorization

§ 60.31 Construction authorization. _

Upon review and consideration of an application and envi?onmental
report submitfed under this part, the Commission may authorize construc-
tion if it determines: |

(a) Safety: That there is reasonable assurance that the types and
amounts of [wastes]radioactive materials described in the gpplication

can be received, possessed, and disposed of in a repository of the design
proposed without unreasonable risk to the health and safety of the public.
In arriving at this determination, the Commission shall consider whether:

(1) The [Bepartment] DOE has described the proposed geologic
repdsitory including but not Timited to (i) the geologic, geophysical,
geochemical and hydrologic characteristics of the site; (ii) the kinds
and quantities of radioactive waste to be received, possassed, stored,
and disposed of in the geologic repository; (iii) the prinfipal archi-
te;tura] and engineering criteria for the desigﬁ of the geolegic
repository operations area; (iv) construction procedures which ﬁay affect
the capability of the geologic repository to serve its intended function;
and (v) features or components incorporated in the design for the protection
of the health and safety of the public.

(2) The site and design comply with the criteria contained in Sub-
parts E and F‘of this part.

(3) The [Bepartmentis-] DOE's quality assurance program complies with
the requirements of Subpart G of this part.

(4) The [Bepartmentts-] DOE's personnel training program complies
with the criteria contained in Subpart H of this part.
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(5) The [Bepartmentis] DOE's emergency plan complies with the
criteria contained in Subpart I of this part. '

(6) The [Bepartmentts] DOE's proposed operating procedures to protect
health and to minimize danger to 1ife or property are adequate. '

(b) Common defense and security: That there {s reasonable assurance
that the activities proposed in the application will not be inimical to
the common defense and security.

(c) Environmental: That, aftar weighing the environmental, economic,

technical and other benefits against environmental costs and considering

[reasonabie] available alternatives, the action called for is issuance

of the construction authorization[s], with any appropriate conditions to

protect environmental values.

§ 60.32 Conditions of construction authorization.

(a) A construction authorization shall include such conditions as
the Commission finds to be necessary to protect the health and safety of
the public, the common defense and security, or environmental values.

(b) The Commission [mays-at-its~discretions] will incorporate in
the construction authorization provisions requiring the [Bepartment] DOE

to furnish perio@fc or spacial reports regarding: (1) progress of con-
struction, (2) any site data obtained during construction which are not
within the predicted 1imits upon which the facility design was based,
(35 anj deficiencies in design and construction which, if uncorrected,
could advefse1y affect safety at any future time, and (4) results of
research and development programs being conducted to resolve safety
questions.

(c) A gonstruction authorization shall be subject to the limita-

tion that a 1icense to receive and possess source, special nuclear, or
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byproduct material at the geologic repos}tory operations area shall not
be issued by the Commission until (1) the [DBepartment] DOE has updated its
application as specified in §60.24, and (2) the Commission has made the
findings stated in §60.41.

§60.33 Amendment of construction authorization.

(a) An app]ication for amendment of a construction authorization
shall be filed with the Commission fully describing any changes desired
and following as far as applicable the format prescribed [for-construction
authorization-appiicattons], in §60.21.

(b) In determining whether an amendment of a construction authoriza-
tion will be approved, the Commission will be guided by the considerations
which govern the issuance of the initial construction authorization, to

. the extent applicable.
License Issuance and Amendment

- §60.41 Standards for issuance of a ljcense.

‘A license to receive and possess source, special nuclear, or byproduct
material at a geologic repository operations area may be issued by the
Commission upon finding that:

(a) Construction of the geologic repository operat%ons area has
been substantially completed in conformity with the application as amended,
the provisions of the Atomic Energy Act, and the rules and regulations
of the Commission. Construction may be deemed to be substantially com-
plete for the purposes of this paragraph if the construction of (1)

surface and interconnecting structures, systems, and components, and (2)
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any underground storage space required for initial operation are substan-
tially complete. '

(b) The activities to be conducted at the geologic repository opera-
tions area will be in conformity with the application as amended, the
provisions of the Atomic Energy Act and the Energy Reorganization Act,
and the rules and regulations of the Commission.

(c) The issuance of tha license will not be inimical to the common
defense and security and will not constitute an unreasonable risk to the
health and safety of the public. -

(d) A1l applicable requirements of Part 51 have been satisfied.

§60.42 Conditions of license.

(a) A license-issued pursuant to this part shall include such condi-
tions, including license specifications, as the Commission finds to be
necessary to protect the health and safety of the public, the common
defense and security, and environmental values.

(b) Whether stated therein or not, the following shall be deemed
conditions in every license issued:

(1) The license shall be subject to revocation, suspension, modifica-
“tion, or amendment for cause as provided by the Atomic Energy Act and
the Commission's regulations.

(2). The [Bepartment] DOE shall at any time while the license is in
effect, upon written request of the Commission, submit written statements
to enable the Commission to determine whether or not the license should
be modified, suspended or revoked.

(3) The license shall be subject to the provisions of the Atomic
Energy Act now or hereafter in effect and to all rules, regulations, and

orders of the Commission. The terms and conditions of the license shall
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be subject to amendment, revision, or modification, by reason of amendments
to or by reason of ruies, regulations, and orders issued in accordance
with the terms of the Atomic Energy Act.

(c) Each license shall be deemed to contain the provisions set forth
in Section 183 b-d, inclusive, of the A;om1c Energy Act, whether or not

these provisions are expressly set forth in the license.

§60.43 License specifications.

(a) A license issued under this part shall include 1icense condi-
tions derived from the analyses and evaluations included in the applica~
tion, including amendments made before a license is issued, together with
such additional conditions as the Commission finds appropriate.

(b) License conditions shall include items in the following...
categories:

(1) Restrictions as to the physical and chemical form and radio-
{sotopic content of radioactive waste.

(2) Restrictions as to size, shape, and materials and methods of
construction of ranoactive waste packaging.

f€3)--Restrictions-as-to-the-iocation;-sizes-configuration;-construc
tion-and-physicai-characteristics-{e-gr;-physicat;-chemicai-and-thermai
properties)-of-the-storage-medium:]

[€43]1(3) Restrictions as to the amount of waste permitted per unit
volume of storage space considering the physical characteristics of both
the waste and the storage medium.

[€521(4) Requirements relating to test, calibration, or inspection
. to assure that the foregoing restrictions are observed. ‘
[€69](5) Controls to be applied to restrict access and to avoid

disturbance to the geologic repository operations area and adjacent areas.
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[€73](6) Administrative contro]s,’which are the provisions relating
to organization and management, procedures, recordkeeping, review and
. audit, and reporting necessary to assure that ac@iv1ties at the facility
are conducted in a safe manner and in conformity with the other license

specifications.

§60.44 ‘Changes, tests, and experiments.

(a)(1) Following authorization to receive and posséss source, special
nuclear, or byproduct material at a geo]&gic repository operations area,
the DOE may (i) make changes in the geologic repository operations area
as described in the application, (ii) make changes in the proceduras as
described in the application, and-(iif) conduct tests or experiments not
described in the application, without prior Commission approval, provided
the change, test, or experiment invoives neither a change in the license
conditions incorporated in the license nor an unreviewed safety question.

(2) A proposed change, test, or experiment shall be deemed to
involve an unreviewed safety quastion if (i) the 1ikelihood of occurrence
or the consequénces of an accident or malfunction of equipment important
to safety previously evaluated in the application is increased, (ii) the
possibility of an accident or malfunction of a different type than any
previously eva]uafed in the application is created, or (iii) the hargin
of safety as defined in the basis for any license condition {s reduced.

(b) The [Bepartment] DOE shall maintain records of changes in the
geologic repository operations area and of changes in procedures made
pursuant to this section, to the extent that such changes constitute
changes in the geologic repository operations area or procedures as
described in the application. Records of tests and experiments carried

out pursuant to paragraph (a) of this section shall also be maintained.
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These records shall include a written safety evaluation which provides
the basis for the determination that the change, test, or experiment does
not involve an unreviewed safety question. The [Bepartment] DOE shall
prepare annually or at such shorter intervals as may be specified in the
license, a report containing a brief description of such changes, tests,
and experiments, including a summary of the safety eya]uation of each.
The [Bepartment] DOE shall furnish the report to the appropriate NRC
Regional Office shown in Appendix D of Part 20 of this chapter wi;h a
copy to the Director of Inspection and Enforcement, U.S. Nué]ear Regula-
~ tory Commission, Washington, D.C. 20555. Any report submitfed pursuant
to this paragraph shall be made a part of the public record of the

Ticensing proceedings. S

§60.45 Amendment of liceﬁse.

(a) An application for amendment of a license may be filed with
the Commission fully describing the changes desired and following as far
as applicable the format prescribed for license applications.

(b) In determining whether an amendment of a license will be:
approved, the Commission will be guided by the considerations that govérn
the issuance of the iniyial license, to the extent applicable.

§60.46 Particular activities requiring Ticense amendment.

(a) Unless expressly authorized in the license, an amendment of the
license shall be required with respect to any of the following activities:
(1) Any action which would make emplaced high-level radioactive
waste irretrievable or which would substantially increase the difficulty

of retrieving such emp]éced waste.
(2) Dismantling of structures.
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(3) Removal or reduction of controls applied to restrict access to
or to avoid disturbance of the geologic repository operations area or
adjacent areas.

(4) Destruction or disposal of records required to be maintained
under the provisions of this part.

(5) Any substantial change to the design or operating procedures
from that specified in the license.

(6) Decommission}ng.

(b) An application for such an amendment shall be filed, and shall

be reviewed, 1n accordance with the provisions of §60.45.
Decommissioning

§60.51 License amendment to decommission.

(a) The [Bepartment] DOE shall submit an application to amend the
license prior to decommissioning. The application shall consist of an
update of the license application and environmental report submitted
under §§60.21 and 60.22 including:

. (1) A description of the program for posf-decommissioning monitoring
of the geologic repository. _

(2), A detailed description of the measures -to be employed--such as
land use controls, construction of monuments, and preservation of records--
to regulate or prevent activities that could impair the Tong-term isolation
of emplaced waste within the geologic repository and to assure that relevant

information will be preserved for the use of future generations.
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(3) Geologic, geophysical, geochemical, hydrologic, and other site

data that are obtained during the operational period pertinent to the
long-term isolation of emplaced radioactive wastes.

(4) The results of fest, experiments, and any other analyses relating
to backfill of excavated areas, shaft sealing, waste interaction with
emplacement medié, and any other tests, experiments, or analysis pertinent
to the long-term isolation of emplaced wastes within the geologic repcsitory.

(5) Any substantial revision of plans for decpmmissioning.

(6) Other information bearing upon decommi;sioning that was not
available at the time a license was issued.

(b) The [Bepartment] DOE shall update its environmental report in
a timely manner so as to permit the Commission to review, prior to issuance
of an amendment, substantial changes in the decommissioning activities
proposed to be carried out or significant new information regarding the

environmental impacts of such decommissioning.

§60.52 Termination of license. -

(a): Following decommissioning, the [Bepartment] DOE may appf& for
an amendment to terminate ‘the license.

. (b) Such application shall be filed, and will be reﬁiewed, in accord-

ance with the provisions of §60.45 and this section.

(c) A license shall be terminated only when the Commission finds
with respect to the geologic repository: ‘

(1) That the final disposition of radioactive wastes has been made
in conformance with the [Bepartment's] DOE's plan, as amended and approved

as part of the license.
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(2) That the final state of.the geologic repository operations area
site conforms to the [Bepartmentis] DOE's decommissioning plans, as amended
and approved as part of the license.

(3) That the termination of the license is authorized by law,
including Sections 57, 62, and 81 of the Atomic. Energy Act,‘as amended.

Subpart C - Participation by State Governments and

Indian Tribes

§60.61 Site review.

(a) Upon publication in the FEDERAL REGISTER of a notice that the
[Bepartment] DOE has selected a site for site characterization, in accordance
with §60.11(b), and upon the request of a State, the Director shall make
available NRC staff to consult with represéntatives of State, Indian tribal

and local governments to keep them informed of the DirectPr‘s view on
the progress of site characterization and to notify them of any subsequent
~ meetings or further consultations with the [Bepartment] DOE.

(b) Requests for consultation shall be made in writing to the
Director. .

(c) The Director also shall respond to written questions or comments

- from the-State, Indian tribal and local governments as appropriate, on the

information submitted by the [Bepartment] DOE in accordance with §60.11 of
this part. Copies of such questions or comments and their responses shall -
be ma&elavai1ab]e in the Public Document Room and shall be transmitted to
the [Bepartment] DOE.
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§60.62 Filing of proposals for State participation.

(a) Consultation under §60.61 may include, among other things, a
review of appiicable NRC regulations, licensing procedures, potential
schedules, and the type and scope of State activities in the license
review permitted by law. In addition, staff shall be made available to
cooperate with the State in developing proposals for participation by
the State.

(b) States potentially affected by siting of a geclogic repository
operations area at a site that has been selected for characterization
may submit to the Director a proposal for State participation in the
review of the site characterization report and/or 1i¢ense application.

A State's proposal to participate may be submitted at any time prior to
docketing of an application or up to 120 days thgreafter.

(c) Proposals for participation in the review shall be signed by
the Governor of the State submitting the proposal and shall at a minimum
contain the following information:

(1) A general description of how the State wishes to participate in
the review, specifically identifying those issues which it wishes to review.

(2) A description of material and information which the State plans
to submit to the NRC staff for consideration in the review. A tentative
schedule referencing steps in the review and calendar dates for planned
submittals should be included.

(3) A description including funding estimates of any work that the
State proposes to perform for the Commission, under contract, in support
of the review.

(4) A description of State plans to facilitate local government

and citizen participation.
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(5) A preliminary estimate of the types and extent of impacts which
the State expects should a geologic repository be located at the site in

~question.

(d) If the State desires educational or information sarvices (seminars,
public meetings) or other actions on the part of NRC, such as establishing
additional public document rooms or employment or exchange of Stats person-
nel under the Intergovernmental Personnel Act, these shall be included

with the proposal.

§60.63 Approval of proposals.

(a) The Director shall arrange for a meeting between the representa-
tives of the State and the NRC staff to discuss any proposal submitted
under §60.62(b), with a view to identifying any modifications that may
contribute to the effective participation by the State.

(b) Subject to the availability of funds, the Director shall approve
.all or any part of a proposal, as it may be modified through the meeting
described above, if he determines that:

(1) The proposed activities are suitable in light of thg type and
magnitude of impacts which the State may bear, and

(2) The proposed activities (i) will enhance communications between
'NRC and the State, (ii) will contribute productively to the license
review, and (ii1) are authorized by law.

(c) The decision of the Director shall be transmitted in writing
to the Governor of the originating State. A copy of the decision shall
be made available at the Public Document Room. If all or any part of a
proposal is rejected, the decision shall state the reason for the rejection.

(d) A copy of all proposals received shall be made available at

the Public Document Room.
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§60.64 Participation by Indian tribes.

(a) __Any Indian tribe which is potentially affected by siting of

a_geologic repositor§ dgerations area at a-site that has been selected

for characterization may:

(1) Request consultation, as provided with Eespect to'States
under §60.61.

(2) Submit proposals for participation, as provfded with respect

to States under §60.62, except that such proposals shall be signed by

the chief executive (or other specifically authorized representative)

of the Tribal organizatien.

(b) The Director shall respond to such requests or proposal in the

manner provided in this subpart, except that decisions under §60.63 shall

be transmitted in writing to the chief executive (or other specifically

authorized representative) of the Tribal organizatian.

(c) Any request or proposal under this section shall be accompanied

by such documentation as may be needed to determine the eligibility of

the Indian tribe or the specific authority of its representatives.

§60.65 Coordination.

The Director may take into account the desirability of avoiding

duplication of effort in taking action on multiple proposals submitted

pursuant to the provisions of this Subpart to the extent this can be

accomplished without substantial prejudice to the parties‘concerned.
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Sﬁbpart D - Records, Reports, Tests, and Inspections

§60.71 Records and reports.

(a) The [Pepartment] DOE shall maintain such records and make such
reports in connection with the licensed activity as may be required by
the conditions of the license or by rules, regulations, and orders of
the Commission as authorized by the Atop1c Energy Act and the Energy
Rgorganization Acf.

(b) Records of the receipt, handling, and d13p051t19n of radioactive
waste at a geologic repository operations area shall contain sufficient

information to assure [traceabii4ty-] a complete history of the movement of

the waste from the shipper through all phases of storage and. disposal.
(c) The [Beparfment] DOE shall promptly notify the Commission of
each deficiency found in the site characteristics, and design and con-
struction of the geologic repository which, were it to remain uncorrected,
could (1) be a substantial safety hazard, (2) represent a significant
deviation from the design criteria and design baées stated in the
application, or (3) repreQent a significant deviation from the conditions
stated in the terms of a construction authorization or the license,
including license specifications. The notification shall be in the form
of a written report, copies of which shall be sent to the Director and
to the apﬁropriate Nuclear Regulatory Connissioﬁ Inspection and Enforce-
ment Regional Office l1isted in Appendix [A-to-Part-73] D of Part 20 of

this chapter.

§60.72 Tests.
The [Bepartment] DOE shall perform, or permit the Commission to

perform, such tests as the Commission deems appropriate or are necessary
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for the administration of the regulations in this part. These may include
tests of (a) radioactive waste, (b) the geologic repository including its
structures, systems, and components, (c) rﬁd{ation detection and monitoring
instruments, and (d) other equipment and devices used in connection with the

receipt, handling, or storage of radioactive waste.

§60.73 Inspections.

(a) The [Bepartment] DOE shall allow the Commission to inspect the
premises of the geologic repository operationsﬂarea and adjacent areas
to which the [Bepartment] DOE has rights of access.

(b) The [Bepartment] DOE shall make évai]ab]e to the Commission
for inspection, upon reasonable notice, records kept by the [Bepartment]
DOE perta1n1ng to activities under this part.

(c)(1) The DOE shall upon request by the Director, Office of Inspection

and Enforcement, provide rent-free office space for the exclusive use of the

Commission inspection personnel. Heat, air conditioning, 1ight, electrical
outlets and janitorial services shall be furnished by DOE. The office shall

be convenient to and have full access to the facility and shall provide the

inspector both visual and acoustic privacy.

(2) The space provided shall be adequate to accommodate a full-time

inspector, a part-time secretary and transient NRC personnel and will be

generally commensurate with other office facilities at the site. A space of

250 square feet either within the site's office complex or in an office

trailer or other on site space is suggested as a guide. For sites containing:

multiple facilities, additional space may be requested to accommodate addi-

tional fulle-time inspector(s). The office space that is provided shall be

subject to the approval of the Director, Office of Inspection and Enforcement.

¥
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A1l furniture, supplies and communication equipment will be furnished by the

Commission.

(3) DOE shall afford any NRC resident inspector assigned to that

site, or other NRC inspectors identified by the Regional Director as

likely to inspect the facility, immediate unfettered access, equivalent

to access provided reqular plant employees, following proper identifica-

tion and compliance with applicable access control measures for security,

radiological protection and personal safety.

'PART 70 - DOMESTIC LICENSING OF SPECIAL NUCLEAR MATERIAL

[23-]25. 10 CFR 70.14 is amended by adding a subsection (c).
§70.14 Specific exemptions.

x ’ x x x x

(c) The [Bepartment] DOE is exempt from the requirements of the
regulations in this part to the extent that its activities are subject to
the requirements of Part 60 of the chapter.

(Amendments to all parts issued pursuant to citations of authority
pre?e?tly)codified or, in the case of 10 CFR Part 60, as proposed to be
codified. |

Dated at Washington, D.C. this day of , 1980.

For the U.S. Nuclear Regulatory Commission.

Samuel J. Chilk
Secretary of the Commission
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INTRODUCTION

A proposed rule, 10 CFR Part 60 "Disposal of High-Level Radiocactive Wastes in
Geologic Repositories; Proposed Licensing Procedures," and conforming amendments

to 10 CFR Parts 2, 19, 20, 21, 30, 40, 51, and 70 were published for comment in

the Federal Register on December 6, 1979 (44 FR 70408). In response to this
request for comments, the NRC received 34 letters presentiqg the views of
individuals- (4), Indian Tribes (2), Congressional and- State officials (7), law
firms (2), utilities (2}, government agencies (5), and other interested
organizations (12).

A1l comments were considered with respect to revising and improving the text

of the final rule. This document presents the staff's analyses of these
comments. Chapter 1 contains a discussion of the comments received on the major
issues of the proposed rule, while Chapter 2 contains discussions of specific
revisions of the taxt proposed by the individual commenters.

In some instances, similar comments were grouped together and discussed singly
to minimize repetition. The comments and staff responses are arranged according
to subject matter in Chapter 1 and according to applicable sections of the
proposed rule in Chapter 2. The source of each comment is 1dent1f1ed by author

and PDR number.

Appendix A provides "Comparative Texts of the Proposed and Final Rule;" Appen-

dix B contains copies of the individual letters raceived.
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CHAPTER 1

MAJOR ISSUES OF 10 CFR 60 AND CONFORMING AMENDMENTS
ADDRESSED IN COMMENTS

I. GENERAL COMMENTS ON THE PROPOSED PROCEDURAL RULE

The comments received on 10 CFR Parts 2, 19, 20, 21, 30, 40, 51, 60, and 70
were primarily focused on 10 CER Part 60~-"Disposal of High-Level Radioactive
Wastes in Geologic Repositories." Most commenters viewed the proposed 10 CFR
Part 60 as a significant 1mproveﬁent over the 1978 General Statement of Policy
and supported the Commission decision to withdraw the General Statement of
Policy. The majority of the commenters endorsed the principles and procedures
outlined in the proposed rule. The need and timeliness of a proposed rule
specifically tailored to geologic disposal of high-level radioactive waste
(HLW) was generally recognized by the commenters. Several commenters applauded
the NRC approach to licensing the geologic disposal of HLW as conservative,
logical, and systematic. Other commenters supported the step-by-step licensing
process outlined in 10 CFR Part 60. The elimination of the “provisional con-
struction authorization" from the proposed rule was commended by several

commenters.
In addition to general support of the proposed rule, reservations were expressed
by some commenters. The major reservations with the proposed rule usually fell

into one of -the following three categories: (1) the NRC was regarded as being
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passive on certain key issues inherent to 10 CFR Part 60; (2) several aspects
of the regulations were considered too vague and not stringent enough; and

(3) the NRC was viewed as overstepping its authority at the expense of the
authority of other government agencies involved in the problem of HLW disposal
in a geo]égic repository. Some commenters wished to see the technical criteria
that will be used in 1icensing--the proposed rule addressed only the procedural
requirements. Technical criteria have been addressed in an Advance Notice of
Proposed Rulemaking (ANPR) published in the May 13, 1980 issue of the Federal
Register (45 FR 31393). Included with the ANPR were draft technical criteria.
The NRC staff is continuing to develop the technical criteria. The following
17 comments provide a sampling of the general remarks that addressed 10 CFR
Part 60.

’ . _

Comment No. 1: Environmental Policy Institute (3)

The Environmental Policy Institute endorses, in principle, the 1icensing proce-
dures outlined in the proposed rule. These new procedures address many of the
problems we found with the November 1978 General Statement of Policy regarding
early site activities. Specifically, the Institute endorses the concept, and
substance, of the "site characterization" requirement contained in Section 60.11
of the proposed rule. We also agree with the proposed series of l1icensing steps:
a construction authorization (Sec. 60.31), a repository license (Sec. 60.41),

a decommissioning amendment (Sec. 60.51), and a license termination review

(Sec. 60.52).

The proposed rule is deficient, however, in several key respects and continues
to reflect the overly passive approach of the Commission in dealing with the
Department of Energy program which we criticized in the 1978 General Statement
of Policy. -

Staff Response to Comment No. 1:

The "deficiencies” perceived by the commenter are discussed in connection with

the specific comments.
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Comment No. 2: U.S. Geological Survey (18)

In general, the USGS endorses the procedures set forth in the proposed rule.
They have been formulated to take account of the fact that disposal of radio-
active waste in mined repositories requires new technology that must be
developed in a stepwise, conservative manner. Each major step in the licens-
ing provides opportunities for reevaluation of previous analyses and judgments;
State and local officials and the general public will be invalved in these
reevaluations.

Staff Response to Comment No. 2:

No staff response required.

Comment No. 3: Energy Resource Conservation and Development Commission (10)

The proposed licensing procedures for disposal of high-level radioactive waste
in geologic repositories (Federal Register, December 6, 1979) are a significant
improvement over the proposed general statement of po]icy which the U.S. Nuclear
Regulatory Commission (NRC) issued in November 1978. The current proposal
demonstrates this improvement in two ways. First, the Supplementary Information
indicates NRC's recognition that an understanding of the fundamental scientific
questions associated with long-term geologic isolation from the biosphere of
nuclear wastes is the key to a successful licensing program. Second, it pro-
vides a framework within which the necessary information may be gathered as a
basis for determining whether a specific repository design at a specific site
will prov1de "reasonable assurance" that radioactive wastes can be disposed of
without "unreasonable risk to the health and safety of the public.”

Comment No. 4: Environmental Protection Agency (26)

The U.S. Environmental Protection Agency (EPA) has reviewed the proposed rule
10 CFR Parts 2, 19, 20, 21, 30, 40, 51, 60, and 70, "Disposal of High-Level
Radioactive Wastes in Geologic Repositories; Proposed Licensing Procedure,"
which appears in Vol. 44, Federal Register, pages 70408-70421. While the pro-
posed rule appears to offer a logical, systematic approach to 1icensing a high
level radioactive waste (HLW) repository, we have a concern with respect to
site acceptability criteria. We urge that the criteria be defined so as to
avoid ambiguity and to assure proper attention and informed decisions at each
critical step of the exploration and investigation.

Staff Response to Comment Nos. 3 and 4:

The NRC published an Advance Notice of Proposed Rulemaking (ANPR) in the May 13,
1980 issue of the Federal Register. Included with the ANPR were draft technical

criteria which the NRC staff is continuing to develop.
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Comment No. 5: Energy Resource Conservation and Development Commission (10)

We do not believe, however, that the current proposal contains all the procedural
steps which our understanding of this scope implies are necessary to make licens-
ing decisions.

Staff Response to Comment No. 5:

The additional procedural steps recommended by the commenter are discussed in

connection with specific comments.

Comment No. 6: Sierra Club (9)

The Sierra Club endorses many of the principles in the Proposed Rule, many of

which have been supported by the Final Report of the Interagency Review Group

on Nuclear Waste Management and in President Carter's February 12, 1980 Policy
Statement on Nuclear Waste Management. However, we do differ with a number of
the provisions of the Proposed Rulae.

Comment No. 7: Sierra Club (9)

The NRC has not demonstrated any intention to regulate the geologic disposal
program with the resolve to be expected of the regulating agency.

Staff Response to Comment Nos. 6 and 7:

The "differences" identified by the commenter are discussed in connection with

the specific comments.
|

Comment No. 8: Lowenstein, Newman, Reis, Axelrad and Toll (2)

Now that the Commission has proposed its more detailed Ticensing procedures,
there continues to be a great deal in the Commission's approach with which we
agree. Moreover, we heartily endorsa the change in the Commission's approach
which would eliminata the formal step of "provisfonal construction authoriza=
tion" and permit site characterization work (1nc1ud1ng work "at depth") to be
performed in advance of the filing of an application.

However, some of the concerns we have previcusly expressed persist, and some
new questions have arisen in light of the detailed requirements that first
appear in the proposed rule.

*As set forth later in these comments, we do not agree that such site characteri-
zation work should be mandated at all alternative sites. (Pages 4-5, infra.)
In addition, we believe that the scope of the permitted shaft work should be
expanded to include such work as DOE deems necessary or desirable. (Pages
5-6, infra.)
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Staff Response to Comment No. 8:

The concerns and questions referred to by the commenter, including multiple
site characterization and scope of shaft work, are discussed in connection with

the specific comments.

Comment No. 9: Shaw, Pittman, Potts and Trowbridge (14)

The proposed regulations supersede the proposed General Statement of _Policy on
Licensing Procedures for Geologic Repositories for High-Level Radioactive Wastes
(43 Fed. Reg. 53869, November 17, 1978). Comments filed on January 16, 1979

by the Radioactive Waste Management Group on the proposad General Statement of
Policy commended the Commission for its diligent attempt to devise procedures
which would meet the goals of maximizing public confidence while at the same
time proceeding in an expeditious fashion with the waste management program.

We did however recommend a number of changes in the proposed General Statement.
We are pleased to note that some of these changes are reflected in the proposed
regulations. Other problem areas however remain and new ones have been created.

Staff Response to Comment No. 9:

The problem areas referred to by the commenter are discussed in connéc;ion with

the specific comments.

Comment No. 10: Walley (Mississippi Department of Natural Resources) (15)

The present approach to the HLW Disposal process evidenced by the proposed 1i-
censing procedures outlined in FR. Vol 44, No. 236 is an action in the proper,
direction. The Mississippi Office of Energy supports the concept of the NRC's
involvement in expanded site characterizations rather than provisional construc-
tion authorizations and in the review of the Department of Energy's plans for
site characterization and site selection procedures, methods and criteria prior
to the use of such procedures, methods, and criteria.

Staff Response to Comment No. 10: No respdnse required.

Comment No. 11: Natural Resources Defense Council Inc. (12)

The Commission's proposed rule is a significant improvement over the earlier
proposed general statement of policy. (43 Fed. Req. 53869; November 17, 1978.)
We applaud the overall approach incorporated in Eﬁg'proposed rule, and we con-
gratulate the Commission on a job basically well done. NRDC strongly supports,
in particular, the proposed step-by-step procass for reviewing the Department's
development of geologic repositories. This cautious approach, together with
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appropriate tachnical conservatism that we urge be incorporated in the upcoming
technical criteria, is desirable because there is no experience in constructing
geologic repositories anywhere in the world, and because there are known signifi-
cant scientific uncertainties and gaps in know]edge about how to design, con-
struct, and operate geologic repositories safely. Careful review at each
initial stage in the selection of sites, construction and operation of reposi-
tories, and in the closure of repositories is necessary to protect public health
and the environment adequateély.

ZSee, for instance, Interagency Review Group on Nuclear Waste Management,
Subgroup Report on Alternative Technology Strategies for the Isolation
of Nuclear Waste, TiD- §§T§ ZDrafti, Appendix A, page v1 (October 1978).

Staff Response to Comment No. 11:

No staff response required to Comment No. 11.

Comment No. 12: Natural Resources Defense Council Inc. (12)

There are, however, fatal omissions in the proposed rule. In order for the
stated objectives of the NRC to be fulfilled, and for the NRC to meet the Atomic
Energy Act's (AEA) requirements to protect public health and safety, these serious
deficiencies must be corrected in the final rule. In particular, (1) the final
regulations should specify a minimum number of sites that must be characterized
by the Department before an application to construct a repository can be docketed
by the NRC; (2) all of the minimum number of sites should qualify under an early
screening test to assure that they satisfy, to the extent possible prior to
exploration and in situ testing at depth, NRC's technical criteria for sites;¢

(3) the regulations should explicitly identify the problems of conflict with
natural resources, and other situations potentially leading to inadvertent human
intrusion into a'repository, as major issues to be discussed fully in site
characterization reports and license applications; (4) the rule should explicitly
state that in the event there is NRC dissatisfaction with a site characterization
report, an application to construct a repository will not be docketed; and (5)
DOE should be required to explore and investigate these multiple sites at depth.

1The determination, based on information prior to exploration and in situ testing
at depth, that sites are “qualified" should be made only after there has been a
public hearing on the fssue.

Staff ﬁesponse to Comment No. 12:

The NRC consider site characterization at three sites representing a minimum
of two geologic media to be the minimum needed to satisfy NEPA. The sites
selected by DOE should all represent realistic alternative sites; therefore,

the staff sees no need for introducing qualifications to the program of site
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characterization. Obviously unsuitable potential sites should be detected

during the site exploration program and would not be characterized.

The staff believes that in situ testing at depth is an essential technique
which the Tevel of information needed to make a meaningful evaluation of the
aiternative sites can be obtained. However, the rule does not categor1pa11y
require in situ testing at depth as a part of site characterization because
it may be possible for DOE to develop the needed information on a site by

other methods.

See also the response to Comment No. 34, which indicates that it is NEPA and

not the Atomic Energy Act, that mandates the consideration of alternatives tgl

the DOE preferred site.

The current staff opinion on the problems of conflicts with natural resources
and possible inadvertent human intrusion into a repository may be found in the

technical criteria included in an Advance Notice of Proposed Rulemaking pub-i-

lished in the May 13, 1980 issue of the Federal Register.

The NRC will not approve or disapprove a Site Characterization Report. The
NRC will only approve or deny a license application. An applicant is entitled
to have a license application reviewed on its merits. NRC staff dissatisfaction

would not be a legally sufficient basis for refusal to docket.

8 Enclosure "B"



Comment No. 13: Natural Resources Defense Council Inc. (12)

Additionally, the discussion of the environmental impacts associated with site
characterization preceding the proposed rule should be substantially improved,
and the final regulations should improve the provisions for state participation
in the NRC review process, particularly by "interested" states. Finally, we
are concerned that the NRC has omitted discussion and formulation of policy on
(1) the implementation of the National Environmental Policy Act (NEPA), as it
applies to NRC's activities in licensing geologic repositories, and (2) pro-
vision of financial and other assistance to public interest groups that, with
the availability of adequate resources, could meaningfully contribute to the
NRC's review of DOE plans. We urge the NRC to direct attention to these two
important matters at the earliest possible time, because adequate policies on
them are essential to a sound licensing approach.

Staff Response td Commenf No. 13:

The “omissions" fdentified by the commenter are discussed in connection with

the specific comments.

Comment No. 14: Atomic Industrial Forum (25)

Our major concern with the proposed rule is the implication that NRC must await
DOE's completion of extensive site characterization programs for several sites

- in several media before it can establish licensing criteria. We are aware of

the obligation imposed on DOE by the President's policy statement of February

12 to "focus on research and development, and on locating and characterizing a
number of potential repository sites in a variety of different geologic environ-
ments with diverse rock types." That policy statement further states: "When

four to five sites have been evaluated and found potentially suitable, one or

more will be selected for further development as a licensed full-scale repssitory."

Staff Response to éomment No. 14:

The Atomic Industrial Forum is incorrect in its interpretation that the proposed
rule implies "that NRC must await DOE's completion of extensive site characteri-
zétion programs for several sites in several media before it can establish

l1icensing criteria."

The proposed rule requires multiple site characterization in the pre-application
stages in order to provide a basis for evaluating alternatives in accordance

with NEPA. The staff believes that multiple site characterization provides
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the only realistic means to assure that the preferred sites that can be compared
with credible, as opposed to speculative alternatives. Technical criteria are
under development by the staff and an Advance Notice of Proposed Rulemaking

on "Technical Criteria for Regulating Geologic Disposal of High-Level Radioactive

Waste" was published in the May 13, 1980 issue of the Federal Register (45 FR
31393). : - Lo

Comment No. 15: U.S. Department of Energy (11)

As noted in the background information in the Federal Register Notice the
proposed rule departs from the previous proposed General Statement of Policy

in that additional review of the Department's plans for site characterization

is required in advance of any formal licensing proceedings by the Commission.

The Department believes it appropriate to describe what procedures it intends

to follow in order to implement the Presidential policy statement of February 12,
1980 in performing site characterization activities and to examine in what way
the proposed NRC rule would permit the implementation of this program.

As directed by the President, the Department intends to conduct site investi-
gation and characterization studies in widely diverse geologic environments

and potential host rocks and to qualify four to five such sites in widely diverse
environments prior to selecting a specific preferred site to be the basis of a
formal license application to the Commission. The Department is presently.
conducting site investigations in several distinct geologic regions of the
country and intends shortly to seek State participation in expanding 1nvest1ga-
tions to more diverse media in several additional regions.

Investigation of various geologic regions will sequentially lead to 1dentificat10n
of several potential repository locations in each region. At the time that
characterization of these several potential locations is sufficient to allow
preferential attention to two or three locations within a region, the Department
intends to prepare a Site Characterization Plan which will include 1) a descrip-
tion of the two or three sites in the region to be characterized, 2) a descrip-
tion of the proposed site characterization program and 3) the criteria and method
used to arrive at preferred sites for characterization. An Environmental Assess=
ment will also be prepared to support the designation of preferred sites for
detailed characterization.

The Department intends to prepare this site characterization plan in-coopera-
tion with State and local officials who will have been invited to participate
in a consultation and concurrence process in cooperation with the Department
from the beginning of the site evaluation process in each region, to conduct
public hearings near to locations under consideration and to provide copies of
appropriate documents in public document rooms in communities near to proposed
sites. The Department proposes to submit this Site Characterization Plan and
Environmental Assessment to the Director of the Office of Nuclear Material
Safety and Safeguards for review by the Commission staff.
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Staff Response to Commenﬁ No. 15:

The issues fdentified by the commenter are discussed in connection with the

specific comments.

Comment No. 16: The Analytic Science Corporation (28)

Our greatest concern with the proposed rules is the potential for lack of con-
sistency between information presented and decisions made in the early stages
(i.e., site selection) of the proposed 1icensing process. The key issus can

be expressed as follows: 1in the site selection stages of the licensing process,
will the scope and detail of data, and the amount and type of data analysis
presented, be consistent with what the NRC really requires to make their
decisions? Put another way, do the proposed rules, especially with respect to
-the content and use of the Site Characterization (Identification) Report, ade-
quately reflect the NRC's intent and expectations?

The issue addressed is shown diagrammatically in the attached figure, which
indicates that the NRC might pursue three alternative strategies in its process
of certifying the safety of a proposed repository at the early stages of review:
a high, intermediate, or low degree of confidence that the repository will
indeed prove to be acceptable (curves 1, 2, and 3, respectively). The thrust
of the discussion of Site Characterization Review (44 F.R. 70409) is clearly

to favor a conservative approach, i.e., to have an early-on high degree of
confidence such as s illustrated by curve 1.

We endorse this conservative approach. We do not, however, find clear evidence
" that the relationships. among this approach, expenditures, data acquisition,
data analysis, and review criteria are understood. In our estimation, the
investments of funds and effort needed to prepare the Site Characterization
(Identification) Report are very large. In this context, the incremental site
characterization costs may indeed be small (44 F.R. 70410), but so are the
incremental gains in knowledge. What, then, are the objectives and benefits
Tor characterization excavations and in-situ testing? More is said later about
this issue. .

Staff Response to Comment No. 16:

The staff disagrees with the suggestion that site characterization will result
in small incremental gains in knowledge. This topic was discussed (44 FR 70410)
in the statement of considerations accompanying the proposed rule.

Commaent 17: State of Wisconsin, Department of Administration (31)

The Committee is in full agreement with the stated rationale for this NRC
rulemaking proceeding, namely that "the considerable differences between a
geclogic repository and other Ticensed facilities, particularly in view of the

11 Enclosure "B"



significance of a repository ‘with respect to the#héalth and safety of future
generations, make it desirable to develop rules tailored specifica]]y to
geologic disposal of HLW." (44 FR 70408) .

The Committee supports the Commission's decision to withdraw the proposed General
Statement of Policy published in November 1978, and endorses the three areas

in which the proposed rule departs from that earlier Statement. Specifically,

we support the Commission's requirement for review of site characterization

plans and site selection criteria in advance of actual site characterization

" activities [10 CFR 60.11(a)]; the stipulation that site characterization plans
must consider a minimum of three sites representing a minimum of two geologic
media [10 CFR 51.40(d)]; and the expansion of the definition of site characteriza-
tion to include exploration and in site testing of the proposed host media

[10 CFR 60.2(n)]. .

Staff Response to Comment No. 17:

No response required.

II. COMMENTS ON INTERAGENCY INTERACTIONS IN THE PROGRAM OF HIGH LEVEL WASTE '
DISPOSAL IN GEOLOGIC REPOSITORIES

Nine specific comments, plus numerous others addressing whether or not the
Department of Energy shéu]d be required to conduct multiple site:characteriza-
tion and iﬂ situ testing by the NRC, indicate the need to state c]eak]& éh;
authority of the Department of Energy (DOE), the Nuclear Regu]étor& Commission
(NRC), the Environmental Protection Agency (EPA), and thé Bureau of Land Manage-
ment (BLM) of the Department of the Interior. |

The Federal govefnment has the primary responsibility for the perﬁanenf
disposal of high-level radioactive wastes--not the'nuc]eafyindustries. At
present, thfee Federal agencies--the DOE, NRC, and EPA--arﬁ invo]vea'fn
developing permanent disposal programs for high-~level radioactive yaste. It
is anticipated that the Bureau of Land Maﬁagement (BLM) of the Department of
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the Interior may become involved when actual sites are selected as potential

repository sites.

The DOE is responsible for developing the methods and technology for the permanent
disposal of high-level radiocactive waste in a Federal repository. The DOE must
investigate alternative potential repository sites and finally select a preferred
repository site. The DOE must then submit to the NRC an application for licens-
ing the repository.

The NRC, under Sections 202 (3) and k4) of the Energy Reorganization Act of
1974, as amended, is developing regulations and guidance that define the 1icens-
ing requirements for the facilities used for the receipt and storage of high-
lTevel radiocactive wastes. The NRC must also assure that the EPA standard is

satisfied and must protect the public health and safety.

. The EPA is responsible for developing generally applicable environmental
standards for radiation in the environment. EPA is currently developing 40 CFR
Part 191, Environmental Radiation Protection Standard for Management and Dis-

posal of Spent Nuclear Fuel, High-Level and Transuranic Radicactive Wastes.

The BLM, an agency within the Department of the Interior, is responsible for
managing public land and land upon which mineral rights have been reserved by
the Federal government. The BLM may become involved in the siting process if

DOE proposes the withdrawal of public land for potential use as é repository.
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Comment No. 18 : Peter J. Walley, Mississippi Department of Natural

Resources (15)

It is most important at the state and local level that agency representatives
and citizens in general have a clear understanding of the roles to be played
by DOE, NRC, EPA, and other federal agencies that might be involved. The
process now defined tends to cloud and distort the view as to these roles.

Some overview of these relationships should be made an ongoing part of any"
State and local public hearing and/or meetings.

Staff Response to Comment No. 18:

The staff agrees with Mr. wa11éy's comment. However, it does not appear to

require any change in the proposed rule.

Comment No. 19: U.S. Department of Energy (11)

The proposed rule is somewhat hazy about the relative roles of DOE and NRC in
the site selection process. A reader could infer that DOE is presenting a
number of alternatives from which NRC will select the preferred site, as is
done in some State siting programs. The Preamble should make it clear that
DOE has programmatic responsibility to select the site. NRC's role is to
license or decline to license a repository at the site.

Staff Response to Comment No. 19:

DOE's responsibility to select sites for characterization is clearly stated in
§60.11. DOE clearly has authority to propose particular sites for licensing
under §60.21. NRC nevertheless has an obligation to evaluate DOE's selections.

insofar as may be necessary for the Commission to make findings under NEPA.

Comment No. 20: Westinghouse Electric Company (5)

Also, need for the proposed extensive involvement of NRC during the site charac-
terization process is far from clear. Since NRC will issue no license or author-
ization at this point in the process, or be in any way bound as a result of

such review, it is difficult to see how this accomplishes any useful objective.

Staff Response to Comment No. 20:

Westinghouse Electric Company is correct in noting that the NRC will issue no

license or authorization during site characterization. The provision for early
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review of the DOE site characterization plans wi11.prov1de the Director of NMSS
an opportunity to point out those aspects of the location which, in the judg-
ment of the staff, require special attention and to indicate pafticu]ar items

of information that will need to be provided to the Commission with the Ticense
application so that 1icensing decisions with respect to the site being considered
can be made. éee ihe full discussion of this topic at 44 FR 70409.

Comment No. 21: James McCray (8)

The NRC should not be involved in the screening of sites for site characteri-
zation. '

Staff Response-to Comment No. 21:

The NRC will not be involved in screening sites for site characterization. §60.11
makes it clear that this selection will be made by DOE. The NRC.wif] review

the Site Characterization Report for the site that DOE has selected for site
charactarizat%on. The DOE will decide which sites to include in its site charac-
terization program. NRC is interested in DOE's site screening and selection
process because it must assure, before authorizing constfuction, that alter-

native§ have been considered in accordance with NEPA.

‘Comment No. 22: Lowenstein, Newman, Reis, Axelrad and Toll (2)

For reasons that were set forth at some length in the UWMG's January 16, 1979,
comments we urged that programmatic decisions reached by DOE in accordance with
NEPA should not be subject to unnecassary duplicative review in a subsequent
1icensing proceeding.* For example, we recommended that the Commission's policy
should assure that its licensing proceedings not reexamine DOE's programmatic
decisions on the objectives, structure, and timing of the overall DOE program
for the management of solidified high level wastes or spent fuel.

*0ur comments set forth the detailed Tegal basis for avoidance of duplicative
reconsideration of programmatic decisions citing, inter alia, Scientists
Institute for Public Information vs. AEC, 481 F.2d 1079 (D.C. Cir. 1973);

Energy Research and Development Administration, et al., (Clinch River Breeder
Reactor Pilant), CLI-76-13, 4 NRC 67, 73 (1976), and the then recently adopted
CEQ regulations (40 CFR §§1502.4, 1502.20). To avoid repetition of that dis-
cussion, we simply incorporate it by reference.

15 Enclosure "B"



'
[ J

The Commission appears to dafer acting on the UWMG's recommendation by stating
that the proposed rule does not explicitly address the NEPA responsibilities
of the Commission regarding matters within the scope of DOE's generic environ-
mental impact statement on the management of commercia11y generated wastes
(the “GEIS"). 44 F.R. 70408. The Commission indicates that the possibility
of adopting DOE's GEIS may be considered at an appropriate time. Id.

Wa do not quarrel with the notion that the Commission can defer some aspects

of consideration of the impact of the GEIS on the Commission's program until

the final GEIS 1s issued.** But, in our view, the Commission's proposed rule
fails to reflect appropriate consideration of the deference that should be

given to DOE's programmatic decisions -- regardless of the precise decisions
reached by DOE on the basis of the GEIS. Specifically, we believe that the
Commission should not dictate either in the proposed rule or in the accompany-
ing statement of considerations the number of alternative sites or media that
DOE should explore. As the Commission is well aware, in his Message to Congress
of February 12, 1980, the President, pending final decisions.under NEPA, adopted
an interim planning strategy under which DOE will investigate a number of poten-
tial repository sites in a variety of different geologic environments with
diverse rock types. When four to five sites have been evaluated, one or more
will be selected for further development as a l1icensed full-scale repository.
Following completion of the GEIS, the President will reexamine this interim
strategy and decide whether any changes need to be made. DOE will alsc prepare
by 1981 and update biannually a National Plan for Nuclear Waste Management.

Both the interim strategy and any changes thereto will, of course, be subject

to Congressional review processes.

*X(0E has indicated that the final GEIS may be issued this fall.
Staff Response to Comment No. 22:

As indicated in the comment, the question of Commission review of matterélyithin
the scope of the DOE GEIS has been deferred and will be treated separate]y;
Héwever, on the question of number of alternative sites‘or media that DOE should
explore, the staff believes that NEPA requires'tﬁat the Commissibn rg?iew»a
sufficient number.of alternatives to satisfy the requirements of the "rU]e of
reason."” NRC cannot abdicate its responsibility in this regard by giving auto-

matic deference to the decisions of DOE.

Comment Not 23: Shaw, Pittman, Potts and Trowbridge (;é)

44 Fed. Reg. at 70408. We continue to urge that the Commission make use of
the "tiering," “lead agency," or "joint lead agency" concepts codified in the
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Council on Environmental Quality regulations to assure that NRC will not un-
necessarily duplicate DOE's efforts.

Multiple levels of review are already built into generic decisionmaking on waste
management (i.e., DOE, Interagency Review Group, the President, Congress, the
State Planning Council, and individual states). Yet another layer of review
(NRC's reexamination of generic decisions in the course of NEPA process) will
add 1ittle except the opportunity for delay. Questions involving the timing

of repository development, regional siting, the scope and future of the com-
mercial nuclear program, and the 1ike ought to be excluded from NRC NEPA analyses
based upon their consideration in DOE NEPA reviews. Similarly, disposal tech-
nologies other than mined geologic repositories ought not to be considered by
the Commission since those alternatives are not Tikely to be available in the
foreseeable future. 44 Fed. Reg. at 70411. The scope of NRC's NEPA responsi-
bilities should be clearly delineated in advance. This will avoid needless

- arguments at later stages of the process.

$taff Regponse to Comment No. 23:

See response to Comment No. 22.

Comment No. 24: Exxon Nuclear Co. Inc. (16)

In general, Part 60 appears to conform to the precepts embodied in Part 50,
which governs the licensing of production and utilization facilities. However,
unlike Part 50, Part 60 introduces what many will view as an inappropriate bur-
den of policy issues in addition to the concepts normally found in the CFR
involving strictly procedural matters and technical criteria. In particular,
we believe that {t is unnecessary for the Commission to address the policy-
related 1ssue as to the number of fully characterized high-lavel radioactive
waste sites in these proposed new regulations.

It would seem to us that the NEPA process (to which DOE must adhere) would allow
a site selection process involving a candidate site which adequately meets rea-
sonable technical site criteria previously promulgated by the regulations and
was the only site which had been subjected to an extensive and detailed site
characterization process. Such an approach is entirely consistent with a total
systems evaluation which takes into account the beneficial role of stabilized
waste forms, engineered barriers, and other engineered considerations in meeting
disposal criteria.

To the extent that the Department of Energy, to prudently manage a program for
which it is the designated lead agency, may elect to investigate one or more
backup sites and address these alternate sites and plans for investigating them
in its site characterization report should be viewed as the DOE's prerogative.
Should this approach be adopted by the DOE, it would then be possible to "bank"
these alternate sites for future use. But, if a site, in whatever media and

in an acceptable location, can be shown with high confidence to meet the NRC's
criteria, then submitting an application for a construction permit should not
have to wait until other sites are fully characterized.
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The proposed requirement for evaluating multiple sites may well become a require-
ment through other actions, such as administration policy, Congressional action,
or in DOE's development of its National Plan for Nuclear Waste Management.

NRC's regulations need not duplicate these requirements, they merely need to

be responsive to whatever national course of action is chosen.

Staff Response to Comment No. 24:

See the response to Comment No. 22.

Comment No. 25: U.S. Department of Energy (11)

In our opinion, the pre-licensing process proposed in the draft rule introduces
unnecessary and redundant elements into an otherwise sound program for geologic
fnvestigations and determinations of site suitability. For example, the pro-
posal by NRC to conduct public meetings to review the Department's site charac-
terization plans seem to be unnecessary since the Department will be conducting
similar meetings. The Department requests that these areas of the proposed
Commission rule which are inconsistent with the Department's responsibilities
for site investigations, consultation and concurrence with the States and
determination of suitable sites be amended to allow for implementation of the
Department's program of site qualification prior to formal application for
1icensing.

Staff Response to Comment No. 25:

-

NRC believes that it should establish its own channels for dialogue with the
public, as an aid in developing Director opinfons and in keepfng~the public
informed regarding its activities. It may be possib]é to Eoordinate NRC‘pub1ic
meetings with those scheduled by DOE.

III. ON THE CONCEPT ISSUE OF MULTIPLE SITE CHARACTERIZATION:

A number of commenters addressed the provisions for multiple sité‘charactefization
as set forth in the proposed rule. Multiple site characterization‘%s being.
required in order to aid the Commission in accordance with<paragraph 51.40(d)

in making a comparative evaluation as a basis for arriving at a reaéoned deci-
sion under NEPA. Multiple site characterization will prevent a pfematqre commit-

ment by either DOE to a particular site and will ensure-that the preferred
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site selected by DOE will be chosen from a slate of candidate sites that are

among the best that can reasonably be found.

The coﬁmenters expressad opinions that straddled the Commission view on multiple
site characterization. Comments related to multiple site charactgrization have
been divided into several sections in order to better tailor NRC responses to
the diversity of opinions expressed on various aspects of multiple site charac-
terizatfon. These comments often addressed both sides of a particular aspect

of multiple site characterization and have been segregated accordingly.

FOUR COMMENTS ADDRESSED THE NECESSITY OF MULTIPLE SITE CHARACTERIZATION

Comment No. 26: Charles Fairhurst (3)

It will be necessary to essentially complete characterization of at Teast 3

sites before submitting a request for licensing of one of the sites as a reposi-
tory. It could well arise that all the sites were found to be suitable for
Ticensing as repositories, perhaps with varying levels of engineered barriers.

In such an event it seems logical to 1icense all suitable sites. This may be
possible under the proposed regulations, but is is not clear whether, for example,
2 or more sites must be rejected for each one accepted. This would be an unneces-
sary restriction.

Staff Response to Comment No. 26:

The proposed rule does not preclude the DOE from later selecting a second repository
site from the remaining candidate sites in the future. However, alternatives

would have to be considered in accordance with NEPA.

Comment No. 27: Natural Resources Defense Council Inc. (12)

An important aspect of the proposed approach is that there be investigation of
saveral sites prior to selection of one for development, because this procedure
will reduce the chance of undue institutional momentum accruing to a site that
may be inferfor. We believe that it was this concern that was behind the Presi-
dent's raecent decision to cancel the Waste Isolation Pilot Plant, for instance.
Indeed, without a provision for comparative review prior to commitment to one
site, the desirability of a requirement for exploration and in situ testing at
depth would be significantly diminished. The proposed regulations help ensure
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that the commitment of a particular investigative and design team to an indivi-
dual site will not be controlling, because there will be a comparative review
of several alternatives that have been studied to the same extent.

Staff Response to Comment No. 27:

See discussion of Comment No. 28.

Comment No. 28: Natural Resources Defense Council Inc. (12)

The need for characterizing several sites in a variety of rock media is justi-
fied by more than the need to consider alternatives under the provisions of
NEPA, although that 1s sufficient justification. Specifically, we believe that
there are two more compelling reasons for characterization of several sites:

(1) consideration of several sites in a variety of rock types provides critical
information about the relative safety of different environments; and (2) charac-
terization of several sites avoids Departmental momentum in favor of only one
site and undue institutional commitment to only one proposal. These are issues
at the heart of the NRC's responsibility to protect public health and safety.
under the requirements of the Atomic Energy Act.

Staff Response to Comment No. 28:

We do not believe the Atomic Energy Act contemplates that NRC engage in a safety
review encompassing approaches departing fundamentally from an applicant's pro-
posa1 Our task under that Act is, 1nstead to determine whether activities
carried out as proposed would result in unreasonab]e risk to the health and
safety of the public. However, if we did not anticipate that several sites

were to be characterized,\the avoidance of project momentum might call for '

NRC's formal involvement to commence at an earlier stage.

Comment No. 29: Enerqy Resources Conservation and Development Commission (10)

Site characterization is the foundation of the 1icensing process; it provides
the data on which the licensing decision will be based. Similarly, a key fea-
ture of site characterization is the investigation of alternative sites and
media.

NRC appears to agree with this review. Footnote seven on page 70411 of the
Supplemental Information states that NRC expects the U.S. Department of Energy
(DOE) to submit a "wider range of alternatives” than what is considered a mini-
mum: three sites representing a minimum of two geologic media. The "signifi-
cance of the decision selecting a site for a repository" is cited as justifica-
tion for expecting DOE to exceed the minimum requirements.
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We have two concerns about this approach. First, our interpretation of the
significance of repository selection is such that two media should be investi-
gated at a minimum of two sites per medium. Second, NRC's intent with respect
to considering alternatives is not reflected in the regulations. There is no
requirement for DOE to submit more than ocne site characterization report or to
characterize more than one site. Furthermore, the Environmental Impact State-
ment (EIS) filed with the 1icense application may have to be site specific to
fulfill the requirements of sections 51.5 and 60.21. We suggest that the regula-
tions specify more explicitly the requirements for site characterization and
the contents of the site characterization report. - Alternatively, an EIS could
be required for the site characterization process. In addition, the proposed
regulations do not provide for adequate consideration of either NRC's or the
public's comments on site characterization reports. The regulations should
specify that DOE must respond to issues raised in the site characterization
report.

Staff Response to Comment No. 29:

The Commission considers site characterization at three sitas representing a
minimum of two geologic media to be the minimum to satisfy NEPA (paragraph
51.40 (d)). '

With respect to multiple site characterization and the site characterization
report, paragraph 60.11(a) states that the report shall include "(5) identifica-
tion and location of alternative media and sites on which DOE intends to conduct
site characterization for which DOE anticipates submitting subsequent site charac-

terization reports."

The definition of “site characterization" appropriately describes the scope of
the activity; greater detail {s unwarranted in view of the need to take into
account the many differences from one site to another. The staff does not
consider it necessary to require DOE to respond specifically to NRC or public
comments, although the staff expects DOE to do so. Obviously, any failure to
deal with significant issues in DOE's submissions will result in delays or the

creation of issues that must be resolved in formal proceedings.
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THE_FOLLOWING COMMENT DISPUTES THE NECESSITY OF MULTIPLE SITE CHARACTERIZATION

Comment No. 30: Atomic Industrial Forum (25)

We endorse the President's program and believe it has the potential for resolving °

public acceptance and political issues. 0On the other hand, NRC's responsibility
in determining licenseability should be based solely on whether a particular
site meets certain predetermined technical criteria. It should not be necessary
for NRC to evaluate the characterization of multiple sites in multiple media

to develop performance criteria. Further, such criteria should be available

at an earljer date than is indicated in the President's policy statement in

case the Congress, which it has within its powers to do, determines that the
program should be accelerated.

A. Our general comment applies specifically to the tone of the Supp]ementary
Information as follows:

1.

Page 70409 Vol. 44 No. 236

.We anticipate that it will be necessary for the Departﬁent fﬁ
exp]ore at depth more than one site at different 1ocat10ns and in
different geologic media..
Page 70410 Vol. 44 No. 236
' ..proéedure here is consistent with the recommendation of the Inter-
agency Review Group on Nuclear Waste Management which calls for simul-
taneous investigation of several potential sites...."
Page 70410 Vol. 44 No. 236

'...1n Tight of the requirement discussed above that'mqltipie sites

must be characterized...."

It appears that the writer has used the careful selection of random points
to develop the basis for an NRC requirement.

Staff Response to Comment No. 30:

See discussion of Comment No. 32.

SIX COMMENTERS FAVORED THE REQUIREMENT OF SITE CHARACTERIZATION OF MULTIPLE SITES
Comment No. 31: Sierra Club (9) S ‘

The Proposed Rule should expressly require the Department of Energy to charac-
terize fully several sites in a variety of different geologic media as a pre-
requisite to applying for a license under Section 60.21. The Federal Register
discussion preceding the Proposed Rule stresses repeatedly the value of charac-
terizing several potentially acceptable sites in a variety of geologic media.
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Moreover, it is assumed that DOE will conduct such a program. (See "Departure
from the General Statement of Policy" at 70409, "Site Characterization Review"
at 70409, "Provision for Characterizing Several Sites" at 70409-10, and “Proce-
dures" at 70411.) This requirement was also stressed in President Carter's
February 12, 1980 Policy Statement. Yet neither Section 60.21 nor any other
section requires multiple site characterizations prior to DOE's appliication

for a license.

Staff Response to Comment No. 31:

Sée discussion of Comment No. 32.

Comman£~No. 32: Natural Resources Defense Council Inc. (12)

NRDC concurs that NEPA requires DOE to evaluate fully several alternative sites
in a variety of geologic environments. The proposed regulations, however,
inexplicably do not themselves require the Department to consider several sites
in a variety of different types of rock as a matter important for protection

of public health and safety. (See, 44 Fed. Reg. 70415; footnote.) We believe
strongly that pursuant to its obligation uner the Atomic Energy Act to protect
public health and safety, the NRC should require a specific, minimum number of
sites that the Department must characterize. In particular, we urge the NRC

to incorporate the recent Presidential directive, based on the recommendation
of a majority of the Interagency Review Group on Nuclear Waste Management, to
the Department to locate at least four sites in a variety of different geologic
environments before selecting the first site for a repository.® We interpret
the phrase "a variety of geologic environments" in the Presidential "Fact Sheet"
to mean that at least three different types of rocks have to be characterized.

B0ffice of the White House Press Secretary, "Fact Sheaet, The President's
Program on Radioactive Waste Management," p. 4 (dated February 12, 1980).

Staff Response to Comment No. 32:

The'stafutory'basis for multiple site characterization is the‘National Environ-
mental Pb]icy Act. Under NEPA, an agency's consideration of alternatives is
governed by a "rule of reason.! Whether the number of alternatiQe sites charac-
terized is sufficient, and whether the analysis of such sites (at depth or other-
wise) has been adequate, thus rests upon a concept of reagonableness. As the
 Commission has stated, it considers site characterization at three sites,
representing a minimum of two geologic media to be the minimum needed to satisfy
NEPA, but it does not believe that NEPA permits the NEC to say that characteriza-

tion at three sites would always be either necessary or sufficient. Nor can we
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specify, as an abstract proposition, the detail ?f‘the’investigation that will

be necessary for us to discharge our duty under NEPA to consider alternatives.

Comment No. 33: Environmental Policy Institute (3)

First, much is made in the Notice of the Commission's intent to require DOE to
characterize saveral sitas before construction will be authorized. Nowhere in
the rule, however, is there any requirement for multiple characterizations.
Such a requirement is most notably absent from Sec. 60.21 “Content of Applica-
tion" which should explicitly require characterization of multiple sites and
the degree to which these characterizations must be described and comparable
with one another. 'Since this section establishes the fundamental requirements
for Ticensing, and since the NRC intends to maintain an "informal" prelicensing
relationship with DOE concerning site selection activities, it is essential
that a specific multiple site requirement be included 1n the first "formal"
stage outlined in Sec. 60.21.

Staff Response to Comment No. 33:

~

The requirement of multiple site characterization is presented in paragf;ﬁh

51.40(d).

A Ticense application will be submitted by DOE for the preferred site selected
from among the characterized sitas. Alternatives must be ﬁonsideréd 1n»conﬁec-
tion with each construction authorization in accéordance with 10 CFR.Part ﬁfi as
amended. See, also, the responses to comments 28 and 32. Since the requife-
ments for information on other sites derives from NEPA, such information would
be contained in the applicant's environmental report and not iq the safety

analysis report.

Comment No. 34: Southwest Research and Information Center (23)

Before NRC can make determinations about site characterization, it must require
in its rules that DOE provide detailed information about all sites examined-
presumably at least 10-12 locations before 4 or more are selected or further
work. Such numerical goals for sites considered should be specified in the

rule as the mininum requirement. The site characterization report(s) from DOE
must include a detailed review of all sites examined and evaluated. Only through
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such a complete review can NRC know how well the technical criteria are actually
followed.

Staff Respbnse to Comﬁent No. 34:

See resﬁonsé to Comment No. 32.

Comment No. 35: U.S. Geological Survey (18)

A major issue in the regulatory philosophy under development is the proposed
requirement to characterize a number of sites in appropriate media by in situ
tests at depth before selection of the repository site and issuancea of a 1icense
to construct. The USGS supports these requirements.

Staff Rg;ponse to Comment No. 35:

See response to Comment No. 32.

Comment No. 36: The Analytic Science Corporation (28)

We fully concur with the idea of pursuing alternatives in parallel. Indeed,
the need to do so was reported five years ago.* We do not, however, believe
it is appropriate to specify in advance the number of sites and media to be

explored. While the proposed rule does not explicitly make such specifica-
tions, supporting information (44 F.R. 70409, and various media reports) in-
dicates at least a trend toward explicit, although "unofficial” requirements.

¥JTtimate Disposal - A Plan for Achievement," by J. W. Bartlett, in Waste
Management '75, Proceedings of the Symposium on Waste Management at Tucson,
Arizona, March 24-26, 1975.

Staff Response to Comment No. 36:

See response to Comment No. 32.

THE FOLLOWING THREE COMMENTERS DID NOT BELIEVE THAT MULTIPLE SITE CHARACTERI-
ZATION TS REQUIRED BY NEPA ’ '

Comment No. 37: Shaw, Pittman, Potts and Trowbridge (14)

Both in the proposed ragulations (see, e.g. proposed §51.40(d)) and in the
Supplementary Information accompanying the proposal (see, e.g. 44 Fed. Reg. at
70411), the Commission states that "to satisfy the requirements of NEPA," it
anticipates that there will be site characterization for "a minimum of three
sites representing a minimum of two geologic media.” The Commission also pro-
poses that this multiple site characterization must be substantially complieted
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before NRC wﬁ]] act on an application for construction authorization. We find
no such requirement in NEPA and respectfully submit that NRC should not prejudge
the nature or magnitude of the alternatives analysis which may be appropriate.

The current program of the Department of Energy is looking towards examination
of a variety of sites in a variety of media. The President's February 12, 1980
policy statement on radioactive waste management codifies this approach.

; Immediate attention will focus on research and development, and on
locating and characterizing a number of potential repository sites
in a variety of different geologic environments with diverse rock

. types. When four or five sites have been evaluated and found poten-
tially suitable, one or more will be selected for further deve]opment
as a licensed fu]] scale repository.

However, the Commission's proposal appears to go beyond the Presidant's program
and will 1ikely cause significant delays in the program with 1ittle offsetting
benefits. We would make a number of points in this regard

First it is our opinion that NEPA does not require multiple site characteriza—
tion of the type contemplated by the Commission. It must be borne in mind that
"site characterization" in the context of the proposed regulations is an elabo-
rate, time consuming process including

borings, surface excavations, excavation of exploratory shafts, limited
subsurface lateral excavations and borings, and in situ testing. . . .

In other contexts, NRC has recognized that different levels of information may
be available for alternatives and that the level of information which would be
developed from a "site characterization" type process is not required for an
alternatives analysis which meets NEPA requirements. This differing Tevel of
information was indeed the basis for the "obviously superior® standard developed
in the Seabrook line of cases. See New England Coalition on Nuclear Power v.
USNRC, 582 F.2d 87 (Ist Cir. 1978) (recognizing the fact that "the proposed

site wi]l inevitably have been subjected to far closer scrutiny than any
alternative site..."). Thus NEPA does not mandate that all alternatives _

studied be studied in the same detail.

Staff Response to Comment No. 37:

See response to comments 14 and 32.

Comment No. 38: Exxon Nuclear Co. (16)

It would seem to us that the NEPA process (to which DOE must adhere) would allow
a site selection process involving a candidate site which adequately meets rea-
sonable tachnical site criteria previously promulgated by the regulations and
was the only site which had been subjected to an extensive and detailed site
characterization process. Such an approach is entirely consistent with a total
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systems evaluation which takes into account the beneficial role of stabilized
waste forms, engineered barriers, and other engineered considerations in meeting
disposal criteria. .

Staff Response to Comment No. 38:

See response to comments 14 and 32.

ONE_COMMENTER ADDRESSED THE RELEVANCY OF RESEARCH AND DEVELOPMENT OF WASTE
FORMS AND INFORMATION ON ALTERNATIVE SITES AT THE SITE CHARACTERIZAIION STAGE

Comment No. 39: Shawlfﬁittman, Potts and Trowbridge (14)

It 1s not clear why information on alternative sites is relevant at the site
characterization stage. Research and development on waste forms, another item
required to be included in the site characterization report, would also seem
to be of relatively minor relevance at the site characterization stage.

Staff Response to Comment No. 39:

Research and development of waste forms is included at the site characteriza-
tion stage because 1t is necessary to ensure that the waste form will be com=
.patible with the host rock environment when a final site selection is made.
Evaluations of the behavior of waste forms within various geologic and hydrologic
systems would be of value both to the DOE and the NRC when DOE is deciding upon
the final site selection.

Information on alternative sites is relevant because it will fac111tape NRC's
advising DOE whether its program 1s likely to result in the development of data

neaded for the timely discharge of its NEPA responsibilities.

ONE COMMENTER SUGGESTED CLARIFICATION ON ALTERNATIVE SITES TO BE CONSIDERED

Comment No. 40: Lowenstein, Newman, Reis, Axelrad and Toll (2)

Second, the regulation should make clear that only alternative sites proposed
by DOE would be compared. For reasons discussed above, the scope and timing
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of DOE's investigation of alternative sites and media are basic programmatic
decisions which should not be reexamined in the licensing process. Such deci-
sions could be utterly frustrated and the licensing process subjected to extra-
ordinary delays, if determined opponents were permitted to engage in endless
debate concerning the unlimited number of sites throughout the country which
might ultimately also be proven suitable for a repository.

Staff Response to Comment No. 40:

NRC has an obligation to consider alternatives tokthe site described in DOE's
Ticense app]ication. Obviously, it is desirable that DOE 1t§e1f carqy»outfits
séfeening and characterization act1vif1es in a way thap will Qenerate‘the’neces-
sary data for reasonable alternatives. But the NRC must leave open the possibil-

ity of requiring evaluation of sites not proposed by DOE.

Under 10 CFR Part 60, the NRC considers it extremely unlikely.that the "extra-
ordinary delays" would be encountered. The reason for this is that both NRC
and members of the public (in accordance with §60.11) will have an early

opportunity to focus upon the structure of the DOE site characterization efforts.

This will help to assure that the merits of reasonable alternatives' can be
determined, in the time-frame of the licensing proceedings, without the need

for further protracted debate and 1itigation. Cf. Natural Resources Defense

Council, Inc. v. Morton, 458 F.2d 82?,‘838 (D.C. Cir. 1972). Given the

opportunity that "determined opponents" would have to participate in the process
at the site characterization stage, and responsibility of persons to structure
their participation so that is meaningful, the NRC thinks the prospects for

"endless debate" have been substantially lessened. See Vermont Yankee Nuclear

Power Corp. v. NRDC, 435 U.S. 519 (1978).
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IV. THE FOLLOWING COM?%?;%%: ADVOCATED IN-SITU TESTING AT DEPTH AS A REQUIREMENT

Comment No. 41: Natural Resources Defanse Council Inc. (12)

The "supplementary information" to the proposed regulations concludes that,
. . . the data needed to establish the ultimate suitability of the site is likely
to be obtained only through exploration and in situ testing at depth, i.e., in
the proposed rock unit. . . . [W]ithout exploration and In situ testing in
the proposed host rock unit, neither the defects nor the key parameters can be
detarmined with confidence." (44 Fed. Reg. 70410). NRDC concurs with this
judgement, which is amply justified by recent technical analyses.® We are
surprised, therefore, that the proposed regulations do not, as they should,
-require DOE to conduct the necessary exploration and in situ testing at depth.

BSee, for instance, Interagency Review Group on Nuclear Waste Management,

Subgroup Report on Alternative Technology Strategies for the Isolation of
Nuciear Waste, TID-28818 (Draft), Kppend*x A (October T§7§S J. D. Bredenhceft,
et al., U.S. Geological Survey, Geologic Disposal of Hi h-Leve1 Radioactive
W-stes --_Earth-Science Perspectives, Circular 779 (19/8); U.S. Environmental
Protection Agency, Report of an Ad-Hoc Panel of Earth Scientists, The State

of Geological Knowledge Regarding Potential Transport of Hi h-LeveT Radio-
active Wastes from Deep Continental Repositories, EPA/520/4-78-004 (June 1978);
and Committee on Radioactive Waste Management, National Academy of Sciences -
National Research Council, Implementation of Long-Term Environmental Radiation

Standards: The Issue of Verification A Report Prepared by the Panel on the
Imp]ementatlon‘RequfFemants d?‘gnvironmental Radiation Standards (1979).

Staff Response to Comment No. 41:

See rasponse to Comment No. 32.

‘Comment No. 42: Natural Resources Defense Council, Inc. (12) = —-

A]so geoIogic exploration and in situ testing at depth of several potential
sites in different geologic media are an essential component of regulations
designed to protect the public health and safety of thousands of human genera-
tions to come. Important information about the possible future behavior of
wastes emplaced in a deep geologic environment can be obtained only by study
in that environment. Laboratory tests and investigations from tha surface are
useful and important, but they are also inherently limited. A high degree of
assurance that wastes will remain isolated from the biosphere can be obtained
o?ly by exten51ve study deep undorground at the actual site proposed for
disposal.?

3%ee, Committee on Radicactive Wasta Management, National Academy of Sciences -
National Research Council, Implementation of Long~Term Environmental Radiation
Standards: The Issue of Ver;$1ca€?on, A Report greparéafby the Panel on the
Implementation Requirements of Environmental Radiation Standards (1979).
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Staff Response to Comment No. 42:

See response to Comment No.'32. The importance of extensive in situ testing
at depth was specifically emphasized in the statement of considerations
44 FR at 70410.

Comment No. 43: U.S. Geological Survey (18)

Although the U.S. Department of Energy had been planning to conduct in situ
tests early in the construction of any repository, the USGS feels it is useful
to require collection of such data at a number of sites prior to full adjudi-
catory hearings of the licensing process. Those hearings can then proceed on
the basis of critical, site-specific data on the candidate host rocks and their
environs rather than on inferences derived from a limited number of drill holes
supplemented by remote geophysical techniques. Characterization of geologic
media is a particularly difficult problem in geotechnical engineering because

of the ever-present possibility of lateral changes in the properties of host
rocks and the possible presence of 1nhomogene1t1es to small to detect by remote
or borehole techniques. Direct observation and in situ tests of host media

will be the only way to characterize sites with confidence. Tests that should
be conducted at or near the repository horizon include: thermomechanical and
coupled thermomechanical-thermohydrologic response of the host rock and adjacent
formations; hydrologic properties of the host rock and adjacent formations;
tests for emplacing, monitoring, and retrieving waste packages; tests of possible
interactions between the waste canisters and the rock fluid; and field tests

of geochemical reactions which retard radionuciide migration both in the near—
and far-fields.

At this point, a statement of caution is necessary. The Commission will have

to have clearly defined objectives for these tests so that they are not required
to continue for unduly long periods and do not damage the potential isolation
characteristics of the host rock. For the first repository, a conservative
strategy would be to substantially 1imit the thermal load and maximum tempera-
tures in the repository. Thermal tests of repository design could therefore

be conducted at relatively low temperatures. Some limited higher temperature
tests might be useful to set limits on model parameters.

In order to make a meaningful comparison of a number of potential repository
sites in a variety of different geological environments, as required by the
President's comprehensive waste management plan of February 12, 1980, in situ
tests at repository depths will be necessary at four to five sites. Although
costly and time-consuming, such characterization at four to five sites will be
necessary for a valid consideration of altarnatives under the National Environ-
mental Policy Act. The costs of such characterization will certainly not repre-
sant wasted funds. If characterization shows that an initially promising site
is in fact not suitable, much of value will be learned. If characterization
shows a site to be suitab]e it can be reserved for later use as a repository
if it is not selected for the first.
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Staff Response to Comment Mo. 43:

See rasponse to Comment No. 32.

Comment No. 44: Neville G. W. Cook (19)

The initial technical identification of potential sites must be made on the
basis of surface geological and geophysical exploration with, perhaps, limited
test drilling. However, it seems to be accepted by experts and laymen alike

"~ that the amount and quality of data that can be so obtained is not suffictent
to make anything approaching an adequate appraisal of the site. Accordingly,

at this level of information it is not practicable to select potentially accept-
able sitas on technical grounds.

It is generally agreed that site specific technical information of the kind
necessary to decide whether or not a site is suitable for the development of a
waste.repository can be obtained only from exploration and testing at the depth
below surface of the proposed repository. In terms of the President's recent
Report on His Proposals for a Comprehensive Radioactive Wasté Management Program,
the Department is directed to evaluate and find four or five sites in a variety
of different geologic environments with diverse rock types to be suitable before
one or more will be selected for further development as a Ticensed full-scale
repository. This is tantamount to a directive from the President for the DOE
and NRC to proceed in accordance with the proposed rule.

Having accepted that the data needed to establish the suitability of a site

can be obtained only through exploration and testing at depth, it follows such

. exploration and testing will have to be done at a number of sites in different
geologic medfa. Otherwise, there is no technical basis for choosing any particu-
lar site or medium as offering greater probabilities for the development of a
successful repository than any other site or medium. In the absence of relevant
hard data meaningful comparisons between different sites cannot be made.

Even_underground exploration and testing cannot provide sufficient data to prove
that a site will ultimately be adequate and safe for a waste repository. Once

" a site has been accepted on the basis of such exploratory data, new information
will be .forthcoming as excavation and engineering measurements proceed. It is
most important that mechanisms for the collection of these data and their evalua-
tion be mandated, so to minimize the chances of some adverse feature being over-
Tooked and 1et pass without correction, or, if sufficiently serious, allowing
development of the repository to proceed when, in fact, it should be abandoned.

The proposed rule correctly identifies two of the most important factors in
ensuring adequate isolation, namely, the waste form and the (geochemical and
hydrological) characteristics of the site. Quantitative information on these
factors is essential to any evaluation of the suitability of a site to isolate
radioactive wastes from the biosphere.

In‘add1tion to the fundamentally important characteristics of the waste form

and the site, it is equally important that field techniques for excavation,
emplacement of the waste, backfil11ing and sealing of the access ways and shafts

31 Enclosure "B"



ATk e A
[N . ‘: - ' i"

be shown to be capable of practical implementation, and that their performance
be shown to be adequate, before any decision concerning the acceptability of a
repository can be made. Furthermore, the performance of engineered barriers
to prevent the release of fission products and, perhaps, the long term release
of radfoactive materials should be assessed in the same context.

Staff Response to Comment No. 44:

The comments of both Mr. Cook and the USGS support the NRC view that in situ
testing at depth should be performed if sufficient data are to be obtained to
determine whe;her the 'surrounding geology will retard waste migration and to

make meaningful comparisons among alternatives.

THE FOLLOWING COMMENTERS DID NOT BELIEVE IN SITU TESTING AT DEPTH SHOULD BE
REQUIRED:

Comment No. 45: The Analytic Science Corporation (28)

e
41“\4)‘
Tl

Analysis of present-state data is required at an early stage of the site selec-
tion process, i.e., in large measure before testing at depth. Early-on perform-
ance of such analysis will minimize the role and benefits of at-depth testing
with respect to geologic holdup.

Rather than focusing on "meaningful comparisons", which implies a hierachy of
“"better thans“, the objective should be to deve]op an inventory of acceptab1e
sites at which acceptable repository systems can be implemented.

For sites which have not been rejected because of insuperable defects, how the
exploration and testing at depth will "...determine whether seriocus but not
readily observed defects are present..." and improve confidence in the deter-
mination of defects and key parameters is not clear. If the geology has a
high degree of homogeneity, the effort will do 1ittle except confirm the fact.
If the geology is inhomogeneous (such condition having been deemed not to be
an "insuperable defect"), the effort will make determinations only on a micro
scale. Surprises might exist beyond the region of exploration but within the
volume to be occupied by the total repository.

Parameter measurements will be representative and meaningful only if the geology
is reasonably homogeneous. If homogeneity is demonstrated by independent means
(which can be expected also to determine if "serious defects" are present),

the need for exploration and testing will be constrained.

We interpret the phrase "...serious but not readily observed..." to be concerned
with determinations not made under previous scope and/or methods of measurement.
In practice, we would expect the scope and methods of prior measurement to have

been highly comprehensive in order to arrive at the conclusion that the proposed
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site is a good one. The necessary exploration techniques do exist*; they need
only to be used. The results of their use would then dictate what procedures
and ‘methods to use at depth. These at-depth efforts could have limited impact
on confidence in measured results.

We would 1ike to emphasize that we are not arguing against the concept of explora-
tion and testing at depth. We do argue, however, that what is done and how it

is done should be determined on a case-by-case basis. Indeed, the basic strategy
of considering alternative sites and media demands a high degree of flexibility

on this issue.

*Phi1ip R. Romig, "Applications of Geophysical Methods in Nuclear Waste Disposal
Siting," draft report of the results of Keystone conferences.

Staff Response to Comment No. 45:

The definition of "site characterization" in terms of establishing geologic
conditions and ranges of parameters "relevant to the procedures under [Part 601"
deliberately allows case-by-case.determination. The staff agrees that a high
degree of flexibility is appropriate.

Comment No. 46: Lowenstein, Newman, Reis, Axelrad and Toll (2)
\

We should emphasize that we concur fully in the thrust of the Commission's pro-
posed rules that would permit site characterization work (including excavation
of exploratory shafts and limited subsurface laterial excavations. and borings)
prior to the filing of an application and the obtaining of construction author-
ity. We agrae that the obtaining of information "at depth" with respect to

the site for which a license is sought may be important prior to a formal
1icensing decision, and we do not believe there is any countervailing signifi-
cant consideration that should impede DOE's ability to obtain such information
before a formal Ticensing proceeding 1s held. However, we seriously doubt that
such information is necessary for purposes of a comparison of alternative sites,*
and we believe that the Commission should not require that it be obtained.

*Tn reactor 1icensing, the Commission has explicitly recognized that it is not
necessary for purposas of site comparison that the appiicant develop as much
information concerning alternative sites as it has developed for the proposed
site. Public Service Company of New Hampshire. (Seabrook Station, Units 1 and
2), CLI=77-8, 5 NRC 503, 529 (1977). %%e Commission pointed out tha requiring
such 1ntensive analysis of alternative sitas would involve unconscionable costs
which should not be imposed in the absence of a mechanism that "would permit
banking of any sites which might be previously approved." Id. Since such

"hanking" mechanisam is equally unavailable for repository sites, the foregoing
argument is similarly applicable to repository l1icensing.
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It is possible that the Commission ‘saeks to require DOE to perform work “at
depth” at alternative sites”in order to avoid the “appearance of a premature
commitment by DOE if it sinks a shaft at only a single site. 44 F.R. 70410.

We believe such concern is unwarranted. DOE is entrusted with important respon-
sibilities and 1s subject to a multiplicity of reviews, including those by
Congress. There is no reason to expect that it will not carry on its site
selection activities properly. It should not be subjected to arbitrary delays
and expenditures for work that may not be required to character1ze a particular
site.

In this connection, we alsoc believe that the regulation should provide that,

as part of authorized site characterization work, the permitted "exploratory
shaft" can include shaft work to the extent deemed necessary or desirable by
DOE. If, for example, at a particular site, DOE determines that a large -
exp]oratory shaft or expanded work associated with the shaft (work comparabie
in magnitude to a main shaft) would obviate the time and expense later required
to expand or seal the shaft, the regulation should enable DOE to take what it
considers to be the most effective action.:

Staff Response to Comment No. 46:

The NRC believes that site characterization will provide the information needed
for the preferred site to be selected from among the realistic alternative sites.
Supporting rationale for this belief may be found in. the comments of the U.S.
Geological Survey and Neville G. W. Cook, among others. The proposed rule does
not require in situ testing at depth because it is within the programmatic
responsibility of the Department of Energy to deve1op the site character1zat1on
program. However, the NRC continues to strong]y suggest that the 1eve1 of
detailed information needed to establish the ultimate suitability of a s1te

will most 1ikely be obtained on]y through exp]oration and in s1tu testing at
depth.

In response to the final paragraph of the comment, there'istno II'authori'zatilon"
of site characterization by the NRC. The bepartment of Enerﬁy i{s solely respon-
sible for developing and conducting site characterization at the particular
sites that it has selected. The NRC does not believe_that a shaft "comparab1e
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in magnitude to a main shaft" of a repository is appropriate at the site charac-
terization stage because no commitment to establishing a repository at any site
should already be made by the Department of Energy at the site characterization
stage. The NRC believes that a much smaller and less costly exploratory shaft

can effectively be used for in situ testing at depth. This belief is subported

by existing Bureau'of Mines research facilities at Horse Draw, Colorado.

Comment No. 47: Lowenstein, Newman, Reis, Axelrad and Toll (gj

In addition to our disagreement with the possibility that the Commission may
seek to dictate the number of sites and media to be investigated by DOE, we
also disagree with the Commission's indication that exploration "at depth" will
be necessary at the alternative sites. 44 F.R. 70409.

Until the technical requirements of Part 60 are developed, it is highly pre-
mature to judge that exploration "at depth" will be needed to satisfy such
requirements. .

Even when the requirements are known, however, the Commission's regulations
should not prejudge or dictate how DOE should obtain the necessary information.
The regulations should describe the type of information required, and allow
DOE to determine how it can most effectively comply. .

Staff Response to Comment No. 47:

See rasponse to Comment Nos. 32 and 46. The NRC does not "dictate" how the
Department of Energy should obtain the information necassary in its selection
on a final site. -

Nowhere in the lb C?ﬁ Part 60 procedural rule is there mentiop of specific methods
.or tests which would be required. The NRC reiterates its recognition of the
programmatic responsibility of the DOE to develop and conduct the site character-
~{zation program at each site that it selects for site characterization. It is
important, however, that DOE carry out this program in a manner that will enable
NRC to discharge its responsibilities under NEPA.
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Comment No. 48: Southwest Research and Information Center (23)

Such in-situ testing should be done only if there is a high probability that
such work will be the first stage in actual mine construction--i.e., that the
actual shafts for the repository would be the same (or just enlarged versions
of the development shaft(s)).

Staff Response to Comment No. 48:

The NRC strongly suggests that in situ testing at depth w111.pr6vi&e an essential
technique by which the DOE can obtain the type of information necessary to
determine whether the surrounding geology will retard high-level radioactive waste
migration and to make meaningful comparisons among alternatives. The NRC believes
a Ftrong distinction should be made betweén an exploratory shaft sunk in ;qnjunc-
tion with site characterization in situ testing and exploration and £he larger,
more costly shaft(s) that will be sunk during repositorx construction giggg

the DOE has'committed'itself to a final site selection. See also responses to
Comment Nos. 32 and 45.

Comment No. 49: Westinghouse Electric Co. (5)

The requirement for at-depth evaluation of alternative sites and geologic media
in addition to the preferred site is more than that which 1s required. -Surface
investigation and borehole driiling will allow a comparison of potential sites
and geologic media which can be identified as alternatives. In order to provide
a balance between data required and expenditures, only the preferred site, as
determined- from the surface evaluations should be investigated in situ. The

in situ evaluation will identify whether this preferred site is adequate as a
geologic repository. Assuming the site is found to be adequate, there should
be no need_to further investigate alternative sites since from a surface
evaluation, none is clearly superior. The concept that a proposed site must

be adequate with no clearly superior alternatives, rather than optimal, has
been determined in several Atomic Safety and Licensing Appeal Board Hearings.

If the preferred site should be evaluated as not adequate based upon the site
characterization at-depth, the program must then be modified to make the reposi-
tory adequate by changing the scope of the mission or an altarnative repository
must be evaluated in depth. This evaluation can be substantiated by the NRC

at the time of construction permit application and would eliminate the need

for expending resources to evaluate alternate repositorifes at depth which would
not be required for the mission.
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Stgff Response to Comment No. 49:

See respoﬁses to Comment Nos. 32, 45 and 47. The NRC does not require in situ

"~ testing at depth as part of site characterization, but continues to anticipate

the necessity of testing at depth. As several of the commenters indicate, in

_ situ testing at depth may be the only way to confidently characterize potential
‘sfﬁes.‘-Data pertaining to the subsurface hydrologic regime and the mechanical

_ behavior-of a potential host rock under the increased stress experienced at depth

are generally acéepted as 1mportan; parameters to the eva]ﬁation of the sui;ab11ity

of host medfa to'effectively retard radionuclide migration (e.g:, USGS and

Neville G.W. Cook comments). Yet this type of information is difficult to obtain

from surface explorations, and several published studies (e.g., STRIPA research,

Swedenj indicate that laboratory and in situ test results may differ from one

another by several orders of magnitude.

Ultimately, however, it is the responsibility of the DOE to decide upon the

type of program it considers suitable to fully characterize potential sites.

The DOE must then select a preferred site from among the characterized sites

and submit an application for licensing. Under the procedural rule, the NRC
will only be reviewing DOE's program to see whather the information will be
developed which is necessary to establish a suitable data base to support a
Commissfon 1icensing decision consistent with NEPA. The bonnission p1an§ to
p?oQidé, in the technical criteria, further guidance on the t&pes of information

that will be needed.
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ONE_COMMENTER BELIEVES THE NRC SHOULD SPECIFY TESTS AND EXPERIMENTS FOR SITE
EXPLORATION AND SITE CHARACIERIZATION

Comment No. 50: .Energy Research Conservation and Devéldpment Commission (10)

The process for implementing the technical criteria is also vague. The draft
regulations indicate that the hydrology, geochemistry, geology, etc., of the
proposed sites must be explored. They also indicate that these features need

.to be explored through a series of tests, including in situ testing at depth.

The data obtained from these tests would then be compared against the yet-to-be-
developed technical criteria. We envison these criteria to be such things as,

for example, tolerance limits for thermal response of the host rock, leach rate
1imits for the in situ waste form, and jon migration rates under conditions of
respository failure. Since the technical criteria are nonexistent, however,

the regulations lack an important step; that is, a matching of technical cri-
terfa with the specific test or tests which will prove that these criteria can

be satisfied by the proposed repository site. Although such a matching is
impossible to complete without technical criteria, it can be approached by specify-
ing certain experiments which absolutely must be performed. These experiments

can be specified using the current scope of understanding of the technical aspects
of repository design, and without obligating NRC to issue a 1icense once the
experiments are done. The California Energy Commission has done extensive work

in this area and has discussed these experiments in public documents. - For example,
in addition to the requirements for alternative site and media investigations
mentioned above, we recommend that thermal experiments be run at well above

design base heat loads to determine if unexpected effects occur and to our

ability to predict thermal response. In situ tests should also include radio-
nuclide or stable element migration over reasonable ranges of water tempera-

ture, pressure Eh, and pH to examine actual geochemical, diffusion and waste-

rock interactions under natural conditions.

Thus, NRC could currently specify within the procedural element of the proposed
regulations, a number of specific experiments which would aid in the successful
licensing of a repository. Doing so would demonstrate the good faith of NRC

to address the scientific issues, including the most basic issue: Are the tech~
nical criteria adequate to assure isolation? Furthermore, specifying such experi-
ments is a necessary step if NRC views the licensing process as a means for
developing technical criteria.

Staff Response to Comment No. 50:

The DOE has the programmatic responsibflity for the site charéctérization program
and must decide what methods and tests will be used to obtain the information
necessary for site characterization. The staff does not believe it is appropriate
to dictate "a number of specific experiments” as the commenter proposes because

both information needs and means of obtaining information may vary with proposed

38 Enclosure "B"



host rock, as will the range of acceptable values for specifically measured

parameters. See responses to Comment Nos. 32 and 45.

The present thinking of the NRC staff on technical issues was published in an
ANPR for public comment in the May 13, 1980 issue of the Federal Register.

Included were draft Technical Criteria.

FOUR COMMENTERS DISPUTED THE COST ESTIMATES FOR SITE CHARACTERIZATION

Comment No. 51: U.S. Department of Energy (11)

- We belfeve that the NRC staff serfously underestimated the cost of exploration

at depth. The staff estimated that "based upon typical mining practices" the
cost of site characterization would be "around $10 million" but due to the
extensive quality assurance that would be required at a repository and the poten-
tial for more extensive testing, the staff recommended "a figure of $20 million
to be a safe upper bound." Some of the areas where the staff has not evaluated
fully the costs are:

1. - The staff estimated only one shaft, four feet in diameter, 3000 feet deep.
We belfeve that because of the depth and narrowness of the shaft and the
nature of the testing, prudence would dictate that a second shaft and
connecting drift be constructed for emergency escape.

+ 2. The staff estimated that a room 20 feet by 20 feet by 8 feet would be
constructed at the bottom of the shaft. We believe that such a room would
be far too small to drill horizontal borings necessary to conduct meaningful
in situ testing.

3.- The staff cost estimate only included costs for thermal testing.

4. The staff cost estimate does not appear to include the costs of a Quality
Assurance Program conforming to the requirements of 10CFRS50, Appendix B.

Our estimate of the costs to perform meaningful exploration at depth is between
$60 and $100 million for each site.

Comment No. 52: Shaw, Pittman, Potts and Trowbridge (14)

Third, the Commission underestimates the cost of the site characterization. A
figure of $20 million for a generic hypothetical site is presented. 44 Fed.
Reg. at 70410. No basis for this cost is given. Even at this cost, the Commis-
sion is calling for expenditures in the neighborhood of $100 million (since

NRC expects DOE .to present "a wider range of alternatives" than the three site
minimum, 44 Fed Reg. at 70411. Also, it is our opinion that the $20 million
figure is too low. We note that DOE has proposed to spend $21 million in Fiscal
Year 1981 alone on "further sitae characterization and protection of the site"

39 . Enclosure "B*"



near Carlsbad, New Mexico, even though the Car]ébad site has been under study
for many years.

Comment No. 53: Southwest Research and Information Center (23)

"Site Development"” work will actually cost many times more than the $20 million
estimate mentioned (44 Fed. Reg. 70410). This assertion>is based on the WIPP
experience where almost $100 million has already been spent and no shafts have
been constructed, as well as on the basis of uranium mining costs which indicate
that one shaft alone would likely cost at least $20 million.?

1See for example, Betty L. Perkins, An Overview of the New Mexico Uranium
Industry, Santa Fe, N.M., Energy & Minerals Department, 1979, p- 85.

Comment No. 54: Westinghouse Electric Co. (5)

The stated costs of 20 million dollars per site investigation (1nc1udfng in
situ experiments) appears to be much too low, depending on the geologic media.

Staff Response to Comment Nos. 52-54:

The cost of site exploration and characterization techniques, particu]afiy drilling )
operations when included, will be highly dependent upon the rock type being explored.
Much of the supportive information for the $20 million figure was originally

derived from a Teknekron, Inc. report entitled, "A Cost Optimization Study for
Geologic Isolation of Radioactive Waste," May 1979, prepared under contract to
Battelle Pacific Northwest Laboratories for the Department of Energy (B-52864-A-L).
Additional information pertaining to explcration and testing techniques ;as

supplied by consultations with Lawrence Livermore personnel under contract to

NMSS, early report of the Swedish American Cooperative Program on Radioactive

Waste Storage in Mined Caverns in Crystalline Rock, and the publication "Log
Interpretation, Vols. I and II," 1979, Schlumberger Ltd, New York.

In order to provide perspective on possible cost ranges, -two rock types--granite

and tuff--were selected for the cost study. In both cases, the total cost figure

for site characterization was less than $20 mi]]ion;
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In response to public comment on the $20 million figure, the cost estimated

was reevaluated. In reevaluating the original cost figure, the cost estimates

of two similar projects were obtained for comparison. The first study was a

cost summ;ny for the Bureau of Mines Environmental Research Facility at Horse
Draw, Colorado, established during 1977-1978. At this BOM facility in oil shales,
a 10-ft diameter shaft was bored to a depth of 2,371 ft, and an 8-ft I.D. steel
casing was installed at a depth of 2,352 ft. The total cost summary of $16
million included site selection and exploration, ar1111ng and casing the shaft,
eq@1pp1ng‘the shaft, and establishing stations for mining bulk samples for pro-
cessing tests. The scale of the exploration, drilling, and mining operations at

Horse Draw, Colorado, 1s comparable to that envisioned for site characterization.

In April 1980, the American Mine Services, Inc. under contract to NMSS prepared
an independent cost estimate of WIPP to evaluate a DOE report “Site Preliminary
Design Verification Project Plant (SDVP)" on the isolation cost of an underground
test facility at Carisbad, New Mexico. The total AMS cost figure of $27 million
was based on the existing SPDV plan for WIPP. This plan included two shafts,

nearly 12,000 ft of mine development, public utilities and heavy mining equipment.

" - The WIPP Project has been conducted on a larger and more detailed scale than
woufd 5§ required for site characterization. This disparity in the scale of
operations may account for the disparity in cost estimates between WIPP and
the scope of site characterization discussed in 10 CFR Part 60. However, it
shoﬁ]d be noted that even with the disparity in the scope of the operations,
the $27 million figure is within range of the $20 mi1l1ion estimate for site

characterization.
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TWO_COMMENTERS EXPRESSED THE: OPINION THAT THE COST OF SITE CHARACTERIZATION
PROGRAMS WAS WELL INVESIED FUNDING

Comment No. 55: Charlaes Fairhurst (1)

Considering the cost of repository excavation and exploration it should be noted
that all U.S. commercial nuclear waste generated to the year 2000 could be accom-
modated in 2 national repositories. It should be noted that repositories found
unacceptable or unnecessary for nuclear waste, although not ideally suited for
alternative usa, could possibly be put to good effect in other applications,
e.g., strategic oil storage, pumped hydro-electric power, etc. In this way

the cost of multiple site characterization may be reduced.

Staff Response to Comment No. 55:

The future use of an unsuitable site will be determined in accordance with
applicable statutes. It is assumed that if site characterizat{on is ceasé&
prior to completion, a certain amount of funds a11ocaﬁed to thé~site charaé-
terization of a particular site may remain. The Department of‘Energy may Héve
the options of abandoning the site completely, continuing R&D at the site for
scientific purposes, or transfofming the site into another type of faci]ity

such as those suggested by the commenter, among others.

V.  NINE COMMENTERS ADDRESSED THE CONCEPT OF "BEST AVAILABLE"

Cogment No. 56: Natural Research Defense Council (10)

There are significant gaps in our scientific knowledge about the geologic dis-
posal of radioactive wastes. These uncertainties have potentially serious
implications for the level of safety provided by geolegic repositories. Pre-
dicting possible future releases of wastas from geologic repositories, further—
more, s an activity of unknown, but probably low, reliability and accuracy.

To compensate, at least partially, for these problems in assessing safety, the
NRC should assure that during the selection of a disposal environment the "best"
of a set of qualified sites is selected.

To help assure that the selection of a site involves comparison of valid alterna-
tives, the NRC should conduct a careful review of DOE's selection of sites for
characterization. Before a final determination on whether DOE's sites are
"qualified," the NRC should hold a public hearing to obtain the views of members
of the public, interested organizations, independent scientists, Indian Nations,
and local and state governments.
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Staff Response to Comment No. 56:

The procedures provide for a careful review of DOE's selection of sites for
characterization. As indicated in the Sﬁatement of Considerations (44 FR 70409),‘
there would be opportunity for meetings with members of the public. These might -
be structured as legislative-type hearings, but the time and effort demanded

by formal proceedings would not be justified. Alternatives will be considered

to the extent contemplated by NEPA. See response to comments 28 and 32.

Comment No. 57: Environmental Policy Institute (3)

The Commission is not, as the Notice points out, licensing nuclear reactors
under this proposed rule.” It is licensing a completely undeveloped technology
in which every repository is a generically new facility. To this end, the NRC
1icensing process should be based upon a defense-in-depth approach requiring
DOE to find and develop the best site, the best wasta form, the best repository
design. The proposed rule does not establish these minimum requirements.

Staff Response to Comment No. 57:

The comment addresses topics that will be treated in the technical criteria.

Comment No. 58: Environmental Policy Institute (3)

Second, "Construction Authorization” (Sec. 60.31) is not dependent upon any
finding that the best site, to say nothing of the best site among those charac-

- terized, be selected. While there is a recognition that the construction authori-
zation, as envisioned by the Commission, is a complex process and extends beyond
the issue of-site suitability, DOE has embarked upon a "systems-approach" to
repository development wherein the site decision cannot be removed from the

other components of a repository development. Similarly, choice of a site repre-
sents a fundamental decision in many respects on a repository technology. To
omit a "best available site” determination from Sec. 60.31 "Construction Authori-
zatfon" is a serious flaw especially in light of DOE's penchant for developing
sites of convenience on its own reservations.

Staff Response to Comment No. 58:

The repository will need to conform to the technical criteria established by NRC.
The NRC does not rule out the possibility that several sites may meet this test,

in which case each could be found acceptable for licensing. Nevertheless, a
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comparison will be necessary in order for NRC to evaluate alternatives in accord-

ance with NEPA.

Comment No. 59: Sierra Club (9)

Similarly, the suggested "Common defense and security” finding (Section 60.31(b))
is so vague as to be of no consequence.

This Section should include a "best available site" standard, in addition to
stricter versions of the "Safety," "Common defense and security," and "Environ-
mental" standards currently in the Section.

Staff Response to Comment No. 59:

See response to Comment No. 58. With respect to common defense and security, the
staff believes that reliance upon DOE, which itself is subject to the Atomic
Energy‘Act, is appropriate. In providing for NRC to exercise 1icensingi§uthor1ty,
Congress wanted to make sure that issues of health and safety Qere_reviéwed
independently, with opportunity for public participation. Extending NRC's sub-
stantive review to common defense and security issues would not prqmote the

achievement of this objective.

Comment No. 60: Westinghouse Electric Co. (5)

The preamble's references to "best" (pages 70410 and 70412) make inevitable a
never-ending quest for a licensable repository site. It is unlikely.that a "best"
site can ever be determined. More likely, many sites will be found, each capable
of meeting realistic licensing criteria provided a systems approach is utilized.

The National Academy of Sciences recently concluded that it is not necessary to
look upon HLW disposal as a problem to which a perfect solution must be found
before any action can be taken. Thay emphasized .that storage of waste at geologic
sites would engender much smaller risk to the public than that of routine emissions
from the rest of the fuel cycle.* NRC's rulemaking on 1OCFR 60 should take this
into account. A licensing philosophy based on a "best" site, a "best" waste form,
or a “best” waste package should be avoided. Instead, an overall systems approach
should be adopted to license a geologic repository. Realistic-licensing criteria
should be developed during the design, construction, and operation of repository
system demonstrations which should become a required element in near—term national
programs.

®
Handler, P. et al., "Energy in Transaction, 1985-2010," Committee on Nuclear
and Alternative Energy Systems (CONAES), National Academy of Sciences, D.C.,
December 1979.
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Staff Response to Comment No. 60:

See response to Comment 58. The proposad rule does not require the selection
of a "best" site, waste form, or package. The technical criteria that will

apply are to be published separately.

Comment No. 61: Shaw, Pittman, Potts and Trowbridge (14)

" Second, the Commission appears to requira a higher level of site information
on alternates than does the President's statement. The President's statement
-called for a finding of the potential suitability of four to five sites. This
type of determination would not necessarily involve the high degree of data
contemplated by the site characterization process with its requirements for
exploration at depth of every site.

Staff Response to Comment No. 61:

See response to Comment Nos. 32 and 45.

Comment No. 62: Shaw, Pittman, Potts and Trowbridge (14)

Fourth, we are concerned that NRC s establishing perfection as the standard
for siting decisions, rather than as a goal. Thus, NRC indicates its intent
that DOE present the Commission with "a slate of candidate sites that are among
the bast that reasonably can be found." 44 Fed. Reg. 70410. The appropriate
standard should be the'selection of a site, chosen from among reasonable alter-
natives, which meets NRC's technical criteria. In determining the reasonable-
ness of the alternatives, the NRC is entitled to.-- and should -- consider the
delay factor which could result from awaiting the discovery of the "best" sites.

See Porter County Chapter of Izaak Walton League v. AEC, 533 F.2d 1011, 1017
(7th cir.), cert cert.'—de_En. 429 U.S. 945 (1976). :

Staff Response to Comment No. 62:

See response to Comment No. 58.

Commant No. 63: Rockwell International (20)

We would Tike to express our concern that the proposed rulemaking appears to
require that the "best" available site be selacted. This is accomplished by
requiring full site characterization of a number of sitas and geologic media
(minimum of three, but an implication of many more than three) before selecting
any site. We believe that technical criteria should be established to 1imit
any release to the biosphere to less than is now legally acceptable under

10 CFR 20. Then, 1f a site and its proposad waste form can be shown to meet
the technical requirements, it should be deemed acceptable as a repository.
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To continue to search for the "best" will be fruitless 1n this ever improving
technological world we live in.

One of our major concarns is that by using a "best" requiremenﬁ, any 6bs£ruc-
tionist organization can effectively block progress in constructing a safe
repository.

Comment No. 64: Rockwell International (20)

The proposed rule also requiress that the Department address and compare alterna-
tive waste forms. We concur that DOE should continue to develop better and better
waste forms; however, our concern here 1s also that the "best" will be required
and that the "best" form will always be something not quite developed. We believe
‘that, as with site selection, specific technical criteria should be established

to 11m1t the release from the waste form. Once a waste form is demonstrated to
meet these technical requirements, it should be certified for burial in a
-repository. .

Staff Response to Comment Nos. 63 and 64:

See responses to Comment Nos. 58 and 60.

Comment No. 65: Westinghouse Electric Co. (5)

It is our understanding that forthcoming technical criteria, 10CFR60 Subpart E,
will place no relfance on the geology for radionuciide containment during the
first 1,000 years. If this 1s the case, the proposed licensing procedures con-
cerning site selection are too conservative (e.g., see Attachment Item 1).
However, we believe that due reliance should be placed on geologic barrers,

and that performance criteria should apply to the overall repository system.
Therefore, NRC should not finalize the proposed rule until the fprthcoming
technical criteria are published and acted upon. . 3

Staff Response to Comment No. 65:

The staff does not understand wﬁy the commenter considers the licensing procedures
to be too conservative. Even if the technical criteria contain a provision such
as the one that is stated, the long-term consequences of releases to the environ-

ment would warrant the use of the site selection process contemplated by §60.11.

Comment No. 66: Energy Resources Conservation and Development Commission (10)

The most important criterion to be met concerns the geologic disposal concept
jtself. Our first concern is that the proposed regulations do not address ade-
quately the contribution which geology makes to successful isolation. None of
the criteria for site characterization includes provisions for locating a geo-
logfcally stable site which provides assurances for predicted stability over
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the 1ife of the repository. Site studies which do not consider geologic history
may neglect adverse future changes in the ability of a site to isolate wastes

for thousands of years. Therefore, we recommend that the proposed rule adopt

the following guideline which was discussed in the NRC conference on State Review
of Site Suitability Criteria for High-Leval Radioactive Waste Repositorfies which
was held in Denver, New Orleans, and Philadelpia during September, 1977:

“The repository site should be shown to be geologically stable, i.e.,
it shall not have experienced geological events during the past 107
year period of a type and magnitude such tha the Tong-term effective-
ness of the repository could be compromised were similar events to
occur at some future time."

In add1tion we recommend that the geology of a proposed s1te be classified as
"important to safaty."

Second, the generally accepted view is that the geologic disposal concept has

not been verified as a method which will assure Tong-term isolation of high-leve1
radioactive wastes. -This view is reflected in the Interagency Review Group's
(IRG) report and in President Carter's recent statement on nuclear waste disposal.
The licensing regulations therefore should require NRC, prior to authorizing
construction, to 1) hold a formal proceeding and 2) make a specific finding on
the feasibility of geologic disposal at the proposed site.

Staff Response to Comment No. 66:

An ANPR published 1n the May 13, 1980 issue of the Federal Register contained

draft technical criteria that addressed the evaluation of te;tonic and geologic
stability of potential repository sites. These criteria dealt with the stability
of. the candidate sites during the recent geologic past (0-2 million years) as
well as with identified potentially adverse conditions that may affect the
candidate sites during the next ten thousand years. The commenter will have

an opportunity to submit its views on the proposed technical rule when it is
published.

In response to public comment, the rule has been revised to provide for

mandatory hearings at the construction authorization stage. (10 CFR 2.104)
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Comment No. 67: Mississippi Department of Natural Resources (15)

R
It is stated in the Scope of Proposed Rule section, "The technical criteria:
against which the license application will be reviewed are still under develop-
ment." Are the States going to be consulted during the development.of these
criteria, as we have been led to believe? If so, why isn't it indicated in

the rules? If not, why not?

Staff Response to Comment No. 67:

The Advance Notice of Proposed Rulemaking and draft Technical Criteria for
regulating geologic disposal of high-level radioactive wastes, 10 CFR Part 60,
was published for comment in the May 13, 1980 issue of the Federal Register.

The advance notice informed the public and interested parties concerning the
status of efforts related to the development of technicaI‘criteria to become
part of 10 CFR Part 60. Attached to this notice were draft technical‘criféria.
These criteria were the results of efforts of the staff to accommodate éﬁd
include the best thinking which has been made available to the NRC staff from
technical experts in the form of technical points, suggestiops and criticisms
on previous draft technical ;riteria. Comment was invited from all facets of
Federal, State, Indian, and Tocal governments, utilities, private individuals,
and. interested organizations. The Advance Notice of Proposed Rulemaking' was
specifically published at this early stage to-ensure early as well as broad

input. . . . - ) o
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Comment No. 68: The Analytic Science Corp. (28)

This approach can in fact be expected to produce a multipliicity of acceptable
sites, albeit with differing system design details. Refined evaluation Teading
to the Site Characterization Report may then show that it is appropriate to
focus attention and resources on one or two sites at most.

It is obvious that this approach can be used effectively only if the technical
criteria for assessing repository system performance are in place. We there-
fore urge early promulgation of such criteria. We also note a need for such
criteria to be internally consistent and flexible enough to accommodate a
variety of repository system concepts. We would also 1ike to observe that the
technical criteria and the procedures addressed in these proposed rules are
closely linked. In an ideal world, the procedures would be deduced from the
technical criteria.

Staff Response to Comment No. 68:

See response to Comment No. 67. The NRC is continuing to develop the technical

criteria.

VI. THE FOLLOWING FOUR COMMENTS ADDRESSED THE CONCEPT OF BANKING OR RESERVING
REPOSITORIES

Comment No. 63: U.S. Department of Energy (11) .

Following conduct of the detailed characterization work on the two to three

" most preferred sites in a given region, the Department believes that sufficient
data will be available to determine which site(s) in a given geclogic region

is most Tikely to be-qualified as a potential site for a geological repository.
- At this time, the Department would move to protect that site(s) from intrusion
. .that might destroy its viability as a potential site by "banking" the site(s)
either in the case of public lands, by proposing administrative land withdrawal
to the Bureau of Land Management, or in the case of private land by seeking to
acquire from the owner rights sufficient to support a site protection program.
At that time, the Department will also determine whether significant additional
characterization, perhaps through such means as developing shafts and drifts

to allow examination and 1n-situ testing at the proposed repository horizon,
will be required in order to develop sufficient information to support a possi-
ble future application for construction authorization to the Commission.

The Department believes that a decision to withdraw or "bank" a potential site
or to conduct site characterization by more extensive methods such as sinking

a shaft will require the preparation of an Environmental Impact Statement (EIS).
The Department intends to notify the Commission of a proposed decision to "bank"
or further characterize a prefarred site at the time of issuance of the draft
EIS and will supply information on further proposed characterization in a supple-
ment to the previously-issuad site characterization plan. The Department will
solicit Commission review of the proposed decision and proposed additional
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characterization prior to issuance of the final“EIS and implementation of the
decision. After further detailed characterization of a preferred site in a
region is completed, the Department will prepare & Detailed Site Characteriza-
tion Report which will be provided to the Commission.

The Department intends to repeat this site characterization process in diverse
geological environments and different host rock media until, as directed by

the President, four to five such qualified sites have been identified. At that
time the candidate site EIS will be supplemented and a site selection recommenda-
tion will be prepared to compate these four to five comparably qualified sites
and to choose from among them the one or more sites that will become te basis

for Ticense application to the Commission. This decision will be made in close
consultation with governments of States and localities that would be affected

by the results of the decision.

Staff Response to Comment No. 69:

The DOE proposal for "banking" sites does not appear to be 1ncompat1b1e wf%h

the proposed regulation. However DOE's use of term Site Charactefi;apion_ﬁeport
differs from that in the proposed rule, which provides for such a report to be
submitted prior to characterization. This inconsistent termino]ogy'cou1d resuit
in some confusion.

Comment No. 70: Exxon Nuclear Co., Inc. (16)

To the extent that the Department of Energy, to prudently manageJh program for
which it is the designated lead agency, may elect to investigate one or more
backup sites and address these alternate sites and plans for 1nvest1gat1ng them
in its site characterization report should be viewed as the DOE's prerogative.
Should this approach be adopted by the DOE, it would then be possible to "bank"
these alternate sites for location, can be shown with high confidence to meet
the NRC's criteria, then submitting an application for a construction permit
should not have to wait until other sites are fully characterized.

Staff Response to Comment No. 70:

Characterization of the other sites must be sufficient to enable the Commission

to discharge its responsibilities under NEPA.

Comment No. 71: U.S. Geological Survey (18)

In order to make a meaningful comparison of a number of potential repository
sites in a variety of different geological environments, as required by the
President's comprehensive waste management plan of February 12, 1980, in situ
tests at repository depths will be necessary at four to five sites Although
costly and time-consuming, such characterization at four to five sites will be
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nacessary for a valid consideration of alternatives under the National Environ-
mental Policy Act. The costs of such characterization will certainly not repre-
sent wasted funds. If characterization shows that an initially promising site
is in fact not suitable, much of value will be learned. If characterization
shows a site to be suitable, it can be reserved for later use as a repository

if it is not selected for the first.

Staff Response to Comment No. 71:

The NRC believes this comment is probably correct. As the proposed rule had
fndicated,'to sétiéfy the requirements of NEPA, tﬁe Commission anticipates that
DOE will characterize a minimum of three sites representing a minimum of two

geologic media.

_Comment No. 72: Atomic Industrial Forum (25)

We would 1ike to note that the IRG report also states, page 62 of TID-29442,
“...a number of potential sites in a variety of geologic environments should
be identified and early action should be taken to reserve the option to use
them i1f needed at any appropriate time. In order to avoid working toward and
ultimately having a single national repository, near-term options should create
the option to have at Teast two (and possibly three) repositories become
operational during this century, ideally, in different regions of the country."

Staff Response to Comment No. 72:°

The 10 CFR Part 60 procedural rule does not preclude DOE from submitting a license
application at some future date for a site from among the remaining candidate
sites after a site has been selected for the original repository. It is anti-
cipated that in the event of a second license application all pre-application

and application requirements shall be met.

VII. NINE COMMENTERS ADDRESSED THE TOPIC OF AN ENVIRDNMENfAL IMPACT STATEMENT

Comment No. 73: Southwest Research and Information Center (23)

Both site characterization and licensing of nuclear waste depositories are signifi-
cant federal actions under NEPA. Therefore, the EIS process must be followed

at both stages. An Environmental Impact Statement should be submitted with

the Site Characterization Report. Such an EIS is necessary to establish the
environmental impacts of actual site characterization as well as provide the
public with adequata data in order to evaluate the Site Characterization Report.
Thus, §60.11(f) should be rewritten to require that an EIS be submitted, and
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not just leave it to the discretion of the Department. Potential environmental
impacts associated with site selection and site characterization must be care-
fully evaluated before the NRC can approve any site characterization report.

Staff Response to Comment No. 73:

Site characterization involves no major Federal action on the part of NRC.
Accordingly, it is for DOE, and not NRC to determine, at that stage, how the
requirements of NEPA are to be observed. It should be noted that DOE states
that it will issue an EIS (Mr. Meyers' letter, PDR #11).

Comment No. 74: Southwest Research and Information Center (23)

There is strong legal precedent for seeing actual mining and development work
as part of the actual site construction, thereby requiring an EIS. Such con-
struction should require concurrence from NRC and the host state before pro-
ceeding. The rule, therefore, should recognize that in situ work, under what-
ever name, is very important and should be undertaken only after alternatives
have been considered and stringent technical criteria have been met.

Staff Response to Comment No. 74:

The Statement of Considerations. explained why the Commission believes site
characterization should be treated apart from construction and why site charac-
terization should not require formal NRC proceedings. Whether aﬁ EIS is required
at characterization stage is thus to be determined by DOE. In any event, as
required by NEPA, DOE will have to consider alternatives.

Comment No. 75: Exxon Nuclear Company (16)

60.11(f) It is indicated that the Department may prepare an environmental impact
statement; however, per 10 CFR 51, this is a function of the NRC for other licensing
actions under Part 50, 60 etc.

The process of site characterization should not require the submittal of an

EIS. Using 60.2(n)'s definition of site characterization, it seems 1ikely that
this activity would be expected from NEPA procedures under 10 CFR 1021.5 which
provides NEPA exemption for classes of DOE activities, specifically 1021.5(d)(S)
information gathering, analysis and dissimination and 1021.5(d)(11) actions in
the nature of conceptual design or feasibility studies.
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Staff Response to Comment No. 75: _

The review_by'the.Director of NMSS of a Site Characterization Report submitted
by the DOE is not a licensing action. The NRC agrées that DOE has the respon-
sibility to determine whether an EIS is prepared prior to site charécteriiat1on.

Comment No. 76: Westinghouse Electric Company (5)

It .should be clarified throughout that DOE regulations require an Environmental
Assessment for each site characterization, and not an Environmental Impact
Statement. .

Staff Response to .Comment No. 76:

See response to Comment No. 75. Also, the comment letter of Mr. Sheldon Meyers,
Deputy Assistant Secretary for Nuclear Energy, Department of Energy (PDR #11), in
which the DOE notes that it 1ﬁtends to prepare an Environmental Assessment -to
support the designation of preferred site; for detailed characterization.

Comment No. 77: James G. McCray (8)

It should be clearly specified that no EIS 1s necessary for the Site Characteri-
zation Report. ’ ‘

Staff Response to Comment No. 77:

See response to Comment No. 75.

Comment No. 78: Natural Resources Defgnse Council (12)

The Commission states in its rationale for a site characterization report that
the environmental impacts of site characterizations are "relatively insignifi-
cant" and that the principal impact will be the "management of the spoils from
excavation of an exploratory shaft" measuring 5000 cubic yards. (44 Fed. Reg.
70409; footnote 4.) This statement fails to consider the economic and political
impacts of land withdrawals, and the potential impacts of aquifer disruption
and reclamation of the site if subsurface exploration results in abandonment.
Furthermore, the NRC's view that site characterization has insignificant environ-
mental impact is inconsistent with other statements suggesting that the Department
may decide to prepare an "environmental impact statement with raspect to site
characterization activities." (44 Fed. Reg. 70417.)
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Thus, we believe that the Commission's evaluation of the potential environmental
impacts of site characterization is incorrect. Undoubtedly, DOE will have to
prepare an environmental impact statement on any proposed-site characterization,
pursuant to the requirements of NEPA. This NEPA statement, and a discussion

of potential environmental consequences in its site characterization report,
should be key elements of the NRC's review of DOE's plans. The potential
environmental impacts during site characterization explicitly must be found
acceptable, and there must be no preferable alternatives, before the NRC
approves DOE site characterization reports.

Staff Response to Comment No. 78:

The statement that the environmental impact would be “relatively 1néignificqnt"
was made in the context of considering whether deferral of formal proceedings

to a point after characterization would be appropriate. The staff continues

to believe that for purposes of answering that question, the ﬁfobab?e impacts -
including those identified by the commenter - are likely to be "relatively |
insignificant." The statement was not intended to suggest that charactérization
would not be a major Federal action requiring preparation of an EIS; however,

the NRC believes this is a determination that should be made by DOE.

Comment No. 79: Sierra Club (9)

The Commission should prepare an environmental impact statement for the Proposed
Rule. This would be consistent with the Final Report of the Interagency--Review
Group on Nuclear Waste Management and President Carter's February 12 Policy
Statement, both of which stressed the importance of NEPA in the nuclear waste
management program. (See 70412)

Staff Response to Comment No. 79:

As noted in the Statement of Considerations, an Environmental Impaqt Appraisa]
setting forth fhe basis for the decision not to prepare an EIS was made avaflable
for public 1nspectioﬁ. In the absence of any analysis on the part of the commenter,

the staff believes the results of its appraisal are correct.
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Comment No. 80: State of'wisconsin Department of Administration (31)

Development of a mined repository in Wisconsin would be considered similar to

the development of a mine for mineral extraction. Both processes have four

stages: reconnafssance, exploration (drilling), prospecting (taking of samples

by trenching or bulk sampling), and mining. The last three activities are regulated
by the Wisconsin Department of Natural Resources. Site characterization as ’
described in the proposed rule would be considered prospecting in Wisconsin.
Prospecting generally requires an environmental impact assessment, and site
characterization activities such as described in the proposed ru]e would probably
require preparation of a full environmental impact statement.

Staf'f Response to Comment No. 80:

See response to Comment No. 75.

Comment.No. 81l: Atomic Industrial Forum (25)

Our general comment also applies to the proposed modification to 10 CFR, Para-
graph 51.40(d). We see no technical or environmental basis for the requirement
‘that an environmental report must include "site characterization data for a
number of sites in appropriate geologic media." A recommended approach would
be for DOE to.show that at the particular site for which construction authori-
zation is sought, the geologic conditions fall within NRC technical require-
ments. The DOE submission could be supplemented by the results of preliminary
borings and geophysical testing for alternate candidate sites.

Staff Response to Comment No. 81:

See response to Comment Nos. 32 and 45.

VIII. FOUR COMMENTS ADDRESSED THE UNIQUE STATUS OF INDIAN TRIBES

- Comment No. 82: Council of Energy Resource Tribes (7)

As presently drafted, the licensing procedures fail to account for the unique
status of Indian tribes and Indian lands. This oversight can be corrected by
amending these regulations in at least two ways.

First, Indian tribal governments should be provided an adequate opportunity to
participate in the licensing process. Separate consideration for Indian tribes .
is necessitated by the absence of state jurisdiction over land-use and resource
matters on Indian lands as well as by the specfal relationships between the
federal government and Indian ‘tribes.

Second, the legal and institutional aspects of site acquisition and regulatory

‘ contro]s should be addressed more thoroughly. In their current form, the regula-
tions implicitly assume that the applicant has title to, and jurisdiction over,
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the site. The extremely complex nature of land~ownership patterns in the wastern
states could pose problems which are as formidable as the technical questions.
The unique status of tribal lands illustrates this situation. The Commission
could benefit from expanding its review of such matters throughout the 11censing
process.

Staff Response to Comment No. 82:

An Indian tribe whose interest was affected by licensing proceedings could
participate in the proceedings as an intervenor. The technical criteria will

include regulations that address land-ownership considerations.

Comment No. 83: Council of Energy Resource Tribes (7)

Recent federal legislation and federal administrative actions have begun to
accommodate the legal distinction between Indian tribal governments and their
state and Tocal counterparts. Examples include the Surface Mining Control and
_Reclamation Act and Part I of the Uranium Mi11 Tailings Control and Reclamation
Act. 1In addition, the Bureau of Land Management provides for the diréct partici-
pation of Indian tribes in its Coal Management Program on a par with affected
states. Likewise, the Environmental Protection Agency has initiated direct
funding to Indian tribes for their air and water quality management programs.

CERT urges that NRC to amend the proposed regulations to provide expressly for
the participation of affected Indian tribes whenever a potential disposal site
could have an impact on tribal land. Attached to this letter are some possible
language changes which could achieve this purpose.

Staff Response to Comment No. 83:

The 1anguage has been revised to provide for participation of Indian tribes
more nearly on a par with affected States. (NOTE attachment of language changes

was omitted from Cert's comment Tetter.)

Comment No. 84: U.S. Departmant of Energy (27)

The Department of Energy (DOE) believes the proposed rules to be inadequate

with regard to the participation of Indian Tribal governments. A failure to
involve Tribes in the initial process will result in later practical and political
difficulties which would be unnecessary. Further, to include Indian Tribal govern-
ments would be consistent with their unique governmental relationship with the

U.S. Finally, to ignore Tribes would cause gaps in the effective implementation

of HLW disposal because States have no jurisdiction over Tribes, absent express
Federal legislation to the contrary.
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Therefore, the DOE recommends the following language changes:

FR, Vol. 44, No. 236, Thursday, December 6, 1979
FR page 70413, Part 2
10 CFR 2.101
§(1r)(4)(11) following "“the county" insert "or Indfan Tribe,"
(ii1) following "State," insert "Indian Tribe,"
(5) following "State," insert, "Indian Tribe"
10 CFR 2.103(a) following "State," insert "Indian Tribe"
10 CFR 2.104(e) following "county," insert "or Indian Tribe"

FR Page 70416, Part 60 '

§60.2(1) 1insert in 1ieu of the present (1), the following definition "Indian
Tribe" means any Indian Tribe, band, nation, or other organized
group or community, including any Alaska Native village or regional
or village corporation as defined in or established pursuant to
the Alaska Native Claims Settlement Act which is recognized as
eligible for the special programs and services provided by the
United States to Indians because of their status as Indians."

Renumber the present (1) through (o) as (m) through (p).

Subpart B

§60.11(a)

New (6) "a description of conformity with P.L. 95-341" renumber old (6)
and (7) as new (7) and (8). 0Q1d (6) (new 7) following "public,"
insert ",Indian Tribal"

(b) following "State," insert ",Indian Tribes"

(c) 1insert at the end of the sentence, after "contiguous States" the

following "and to the chief executive of any affected Indian Tribe"
(h) following "State" to insert "and Indian Tribes"

FR page 70417

§60.21(b)

new (4) “A certification that the Department has exclusive jurisdiction
over the lands designated in the application and that the Depart-
ment holds such land in fee simple without encumbrances"

FR pages 70420 and 70421
Subpart C
§60.61(a) After "request of a State" insert "or an affected Indian Tribe,"
and after "representatives of State" insert ",Indian Tribes"
(c) After "States" insert “"and Indian Tribes,"
§60.62(a) After "scope of State" insert “or Indian tribal;" and after "with
] the State®™ insert “or Indian Tribe;" and after "by the State"
insert "or Indian Tribe."
(b) After "States" insert “and Indian Tribes;" and after “proposal for
State" insert "or Indfan Tribal;" and after "A State's" insert "or
an Indian Tribe's."
(c) Arter "State" insert "or the chief executive of the Indian Tribe"
(1) After "State" insert "or Indian Tribe"
(2) After "State" insert "or Indian Tribe"
(3) After "State" insert “or Indian Tribe"
(5) After "State" insert "or Indian Tribe"
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(d) After "If the State" insert "or Indian Tribe," and after "exchange
of State" insert "or Indian Tribal®

§60.83(a) After "representatives of the State" insert "or Indian Tribes"

and after "by the State" insert "or Indian Tribe."

(b)(1) After “State" {insert "or Indian Tribe"

(2)(i) After "State" insert "or Indian Tribe"

(c) After "State" insert "or to the chief executive of the originating
Indian Tribe."

Staff Response to Comment No. 84:

Changes have been mada to provide more fully for participation by Indian tribes.
The jurisdictional-certification provision has not been adopted. The applica-
tion will identify DOE's controls; the standards by which the adequacy of such

controls will be measured will be included in the technical criteria.

Comment No. 85: Council of Energy Resources Tribes (7)

The regulations assume that the site(s) for waste storage will be owned or acquired
by the federal government. However, the complex nature of land ownership in

the western United States may present obstacles to the siting of storage facilities.
The proposed regulations devote considerable attention to important technical
matters, but fail to provide for review of these legal and institutional matters.
CERT feels that the Commission would be advised to analyze these aspects of

the site in tandem with the technical reviews. 0On Indian reservations the right

to surface or subsurface use of the land is obtained only, by written contract

with the tribe and the approval by the Secretary of the Interior. These agree-
ments are for a 1imited time only, and can be extended only by the tribe's

consent. It would be wasteful to proceed with a site characterization review

on the assumption that Indian lands, could be acquired, only to find this assump-
tion totally unfounded. Such problems could be prevented by requiring certifica-
tion of ownership and jurisdiction as part of the general license information.

Such information is a standard language for this change also is included in

the attachment.

Staff'Response to Comment No. 85: .

The legal and institutional matters will be reviewed in tandem with the technical
reviews. Standards for consideration of Tand ownership issues will be included

in the technical criteria.
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IX. FOUR COMMENTERS ADDRESSED THE ISSUE OF PUBLIC PARTICIPATION

Comment No. 86: Environmental Protection Agency (26)

The proposed rule appears to provide adequate opportunity for review by the
public and by local, State, and Federal agencies. In addition, we note that the
President intends to establisha State Planning Council which will strengthen
intargovernmental relationships and help fulfill the joint responsibilities

for the protection of public health and safety in radicactive waste matters.

Staff Response to Comment No. 86:

The recommendations of the State Planning Council will be considered in a timely

manner.

Comment No. 87: Natural Resources Defense Council (12)

The intent of the proposed provisions for state and general public involvement
in the NRC's reviews of DOE's plans are also highly desirable. The federal
government in the past gave tooc 1ittle attention to the advice and concerns of
state officials, independent scientists and the general public, particularly
at the early stages of investigating and developing facilities for long-term
storage or disposal of radfocactive wastes.

Staff Regponéeato Comment No. 87: -

The NRC welcomes comment from State, Indian and Tocal government, as well as
the scientific community and the general publiic, on all aspects of the HLW disposal
problem. The NRC intends to obtain input from the public during the early stages

of the HLW disposal program by publishing a notice in the Federal Register when

the DOE submits a site characterization report to the NRC Director of NMSS.

This notice shall publicly identify tha site(s) selected for characterization

by the DOE. - The birector of NMSS will prepare a draft site characterization
analysis of DOE's sita>charactérization report and bublfsh a notice of availabil-
ity in the Federal Register. This information will then be méde available af

the Public Document Room.
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Comment No. 88: Sierra Club (9)

The Proposed Rule should also require formal proceedings for public considera-
tion of DOE's waste form research and development program. The Proposed Rule
should contain other action-enforcing provisions enabling the Commission to
ensure that the waste form program is sufficient.

The Proposed Rule should establish an intervenor funding program for persons
who contribute in a significant fashion to any proceeding which is a part of
the regulatory process described in the Proposed Rule. The NRC currently has
the power to establish such a program.

Staff Response to Comment No. 88:

NRC may establish waste form criteria and consider a proposed waste form in

the course of licensing proceedings, but the DOE has the programmatic respon-
sibility for the waste form research and development program. Therefore, it
would be inappropriate for the NRC to require the type of formal proceedings

proposed by the commenter.

However, paragraph 60.11(a)(7) of the proposed ru]e‘requires the DOE to include

a description of tﬁe research and development activities being conducted by

the DOE that deal with the waste forms which may be considered appropriate for
the sites to be characterized. The Site Characterization Report will be available

for public comment in accordance with notice entered in the Federal Register

by the NRC. The NRC will welcome comments on the DOE's waste form program,

along with comments on the other aspects of the Site Characterization Report,
insofar as such comments may assist in the preparation of NRC's site characteriza-
tion analysis. The que;tion of intervenor funding is a proader question beyond
fhé scopé of this rulemaking action. Moreover, a specific licensing regulation

is an inappropriate place to address a provision which is a matter of generatl

Commission practice.
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Comment No. 89: Southwest Research Information Canter (23)

§60.62(c)(4) seems to imply that public participation be left exclusively to

the states. NRC's rule should indicata that both the DOE and the states are

expected to solicit and respond to citizen input. Specifically, §60.11(a)(6)
should indicate that not only the means used to obtain-public input but also

the substance of such input and the Department's response to such comments be
reported.

Furthermore, NRC should have public participation in its proceedings, including
funding for such participation. At a minimum, a reimbursement method of citizen
funding, similar to that used in the Public Utility Regulatory Policy Act (PURPA)
should be included so that those citizen groups who are substantially involved

in 1icensing proceedings can be reimbursed. Such involvement is necessary for

a8 sound, scientific program which can merit public confidence.

Public participation should include opportunity for all intervenors to present
testimony and cross-examine witnesses in any formal proceedings. Through such
a process it will be clear whether information from all sides is accurate and

can withstand scrutiny.

Finally, information must be readily available to the public, and not only through
the NRC Public Document Room. Various public document rooms should be established
throughout a potential host state. Public university and state libraries can

well fi11 this role. Additionally, important documents should be made available
directly to citizen organizations who have demonstrated an interest in nuclear
waste disposal issues. Such groups should be put on a mailing 1ist and receive
documents as they become avajlable.

Staff Response to Comment No. 89:

NRC cannot mandate that other agencies follow specified public participation
procedures. The proposed rules, which call for DOE to identify how it has

involved the public, go as far as is appropriate for us to do.

With respect to participation in NRC proceedings, however, intervenors enjoy
full rights of parties in accordance with §2.714 of 10 CFR Part 2. The rules
aireadylcontemplate the establishment of multiple public document rooms. The
staff expects to be able to make important documents available, on a routine
basis, to organizations with a special interest in nuclear waste disposal.
The question of intervenor funding involves policy considerations beyond the

scope of the present rulemaking.
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CHAPTER 2

SPECIFIC COMMENTS ON THE TEXT OF THE PROPOSED RULE
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SUBPART A - GENERAL PROVISIONS, §60.2: DEFINITIONS

ON THE DEFINITION OF THE TERM "CANDIDATE AREA"
Comment No. 90: U.S. Department of Energy (11)
NRC Proposed Wording: |

“Candidate area” means a geologic and hydrologic system within which a
geologic repository may be located.

Recommended Revisfon:

The definition of "candidate area" should be: a portion of land on the
order of thousands of square kilometers identified through a site screening
process as containing geologic and hydrologic systems warranting further
study leading towards the identification of mined repository sites.

Rationale:

The definition as presented is too vague. DOE uses the term to mean an
area of approximately 1000 square miles which are studied to identify
potantial candidate locations.

Staff Response to Comment 90:

The NRC has not changed the basic concept because it believes that geologic and

hydrologic characteristics are key elements in defining areas.to be screened.

" ON_THE DEFINITION OF THE TERM “DECOMMISSIONING"

Comment No. 91: Exxon Nuclear Co.. (16)

60.2(c), 60.51 and 60.52. The term "Decommissioning" has a significantly different
meaning in this Part than it has for other types of facilities. We would rather
see a different term used to identify the activities of "Final backfilling of
subsurface facilities, sealing of shafts, and decontamination and dismantlement

of surface facilities.” On the other hand, if it is intended to actually

terminate (60.52 uses the word "may") such licenses when the above-mentioned
activities are complete, the term may be appropriate.

Comment No. 92: Atomic Industrial Forum (25)

The term “decommissioning” has a significantly different meaning in this part
than in other parts of 10 CFR. We suggast a different term be used, such as
“"Permanent Closure."
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Staff Response to Comment Nos. 91 and 92:°

Decommissioning is an activity that precedes termination of a license. The
staff envisagas the possibility that a 1icense may be terminatéd after closure
has occurred, particularly if the licensee has sufficient control of land uses
and an adequate program for future monitoring. Whether surveillance beyond
that point requires that the NRC continue to exercise licensing jurisdiction
is a question which can best be determined when the occasion arises. ~However,
since conceptually we foresee the termination of tﬁe 1icense, we believe thg

choica of the term "decommissioning" is proper.

ON THE DEFINITION OF THE TERM "DISPOSAL"

Comment No. 93: Exxon Nuclear Company (16)
60.2(e) and 60.21(c)(12)

By definition, there will be "no intent to retrieve HLW for resource values,"
however, 60.21(c)(12) requires "a description of plans for retrieval and
alternate storage...." If retrieval capabilities have to be incorporated
into such faci11t1es, the definition of "disposal” should be made consistent
with that intent. . . :

Staff Response to Comment No. 93:

There is no 1néonsistency. Even if there is no intent to retrieve HLW for resource
values, it may prove to be necessary to retrieve the HLW at any time, if the
geologic repository proves to be unsuitable for disposal of radiocactive wastes,
until a specific determination has been made that the applicant should be permitted
to make the waste irretrievable or more difficult to retr{eve. See response

to Comment No. 94.
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Comment No. 94: U.S. Department of Enerqy (11)
10 CFR 60.2(e)

(a) NRC Proposed Wording:

(e) "Disposal" means permanent emplacement within a storage space
" with no intent to retrieve for resource values.

(b) Recommended Revision:

- (1) Change "storage space" to "repository."
-0 (2) Delete "for resource values."

(c) Rationale:

(1) Storage implies intent to remove.
(2) Disposal means no intent to retrieve for any reason.

Staff Response to Comment No. 94:

Based upon a review of the contexts in which the term "disposal" appears (§§60.2(g);
60.21(c) and 60.31(a) we have raevised the definition of the term.

Comment No. 95: Atomic Industrial Forum (25)

We suggest that.the words “storage space" in.Item (2) be changed to "repository."
The word storage impiies temporary rather than permanent.

Staff Response to Comment No. 95:

See response to Comment No. 94.

ON_THE DEFINITION OF THE TERM "GEOLOGIC REPOSITORY"

Comment Mo. 96: U.S. Department of Enerqy (11)

10 CFR-60.2(q)
(a) NRC Proposed Wording:

(g) "Geologic Repository" means a system which is intended to be used
for, or may be used for, the disposal of radfoactive wastes in exca-
vated geologic formations. A geologic. repository includes (1) the
geologic repository operations area and (2) all surface and subsur-
face areas where natural events or activities of man may change the
extent to which wastes are effectively isolated from the biosphere.
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(b) Recommended Revision:
Delete "natural events or."

(¢c) Rationale:
Natural events can be postulated that would, by the proposed definition,
extend the bounds of the repository for hundreds or thousands of milas,
far beyond any useful application of the term "geologic repository."

Staff Response to Comment No. 96:

We believe the concept of a "geologic repository," as defined in the proposed
rule, is a useful one. The extent to which natural events occurring at various
locations within the geologic repository may render the geclogic repository

operations area unsuitable will be dealt with in the technical criteria.

ON THE DEFINITION OF THE TERM "HIGH-LEVEL RADIOACTIVE WASTE" OR "HLW"

Comment No. 97: Atomic Industrial Forum- (25)

With respect to Item (i), we would note that all irradiated reactor fuel is
not High-Level Waste. It may be a valuable resource. Therefore, for purposes
of this definition, we recommend that the words "spent reactor fuel intended
for disposal" be substituted for "irradiated reactor fuel."

Staff Response to Comment 97:

It is the Commission's view that, for purposes of Section 202 of the Energy
Reorganization Act, irradiated reactor fuel--whether or not intended for disposal--is

high-level waste.

Comment No. 98: Westinghouse Electric Company (5)

In some cases these proposals go beyond Ticensing procedures, and appear to
establish national policy. For example, irradiated reactor fuel should not be
included in the definition of high-level waste, 60.21(i). Such a definition
preempts a change in the existing National Policy on reprocessing.

Staff Response to Comment No. 98:

See response to Comment No. 97.
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Comment No. 99: Environmental Protection Agency (26)

EPA is also concerned about apparent inconsistencies in the terminology for

the materials to be included in a T1icense. Various terms used fnclude: high-lavel
radfoactive waste; waste radioactive material; source, special nuclear, or byproduct -
material; radioactive material; and waste. This is noted in proposed Part 2.101(f) -
(1), Part 2.103(a), Part 2.104(e), Part 60.3(a), Part 50.21 (C)(5), Part 60.31(a)(1),
and Part 60.41. Either the terminology should be made consistent or the differences
should be explained in the text.

Stqff Response to Comment No. 99:

§60.31(a)(1) has been modified to refer to "radioactive matarial® instead of
"wastes.” The other usages are correct as proposed. It is, technically, the
possession of “source, special nuclear, or byproduct material" that gives rise
to need for a licanse under the Atomic Energy Act. But only if the facility
is used for the storage of "high-level radioactive waste" would NRC have
jurisdiction under the Energy Reorganization Act. If NRC has jurisdiction as
to a facility, it believes that it can properly consider the presence of all
"radioactive material" at the facility in determining whether or not a Ticense
should be issued. The references to "waste radicactive material" appear in
existing regulations and are not in conflict with the new rules; it was not
felt to be necessary to change those references, which have no bearing upon

the procedures for licensing under Part 60.

Comment No. 100: Westinghouse Electric Co. (5)

The definition of high-lavel waste in 60.2(i) should be ravised so that irradiated
reactor fuel is not included in material emplaced "with no intent to retrieve
for resource values” (60.2(e)).

Staff Responsa to Comment 100: .

See response to Comment No. 97.
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Comment No. 101: U.S. Depértment of Energy (11)
-10 CFR 60.2(1)

(a) NRC Proposed Wording:

(i) "High-level radioactive waste" or "HLW" means (1) irradiated
reactor fuel, (2) liquid wastes resulting from the operation of
the first cycle solvent extraction system, or equivalent, and
the concentrated wastes from subsequent extraction cycles, or
equivalent, in a facility for reprocessing irradiated reactor
fuel, and (3) solids into which such 1iquid wastes have been
converted.

(b) Recommended Revision:
Insert "intended for disposal" after "“irradiated reacfor fuel."

(c) Rationala:
This provision defines irradiated reactor fuel to be HLW. A change
in the current National policy.on reprocessing could render the

definition invalid.

Staff Response to Comment No. 101:

See response to Comment No. 97.

Comment No. 102: Exxon Nuclear Company, Inc. (16)
60.2(3)

We recommend that the definition of HLW be made consistent with IRG's defini-
tion which says (in part): "HLW are either intact fuel assemblies that

are being discarded after having served their useful life in a nuclear
reactor...." The concept of "discard" is missing in NRC's definition.

Staff Response to Comment No. 102:

See response to Comment No. 97.

Comment No. 103: Shaw, Pittman, Potts and Trowbridge (14)

§60.2(1): Spent fuel should be characterized as "high-level radioactive waste"
only where the determination has been made to permanently dispose of the specific
spent fuel assemblies. This will avoid disputes as to "whether spent fuel is
"radioactive waste" under circumstances where permanent disposal is not intended.
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Staff Response to Comment No. 103:

See response to Comment No. 97.

ON THE DEFINITION OF THE TERM “HLW FACILITY"

Comment No. 104: Sierra Club (39)

The strictness of the "important to safety” standard applicable to structures,
sys;ens ;nd components should be increased significantly. (Section 60.2(J),
at 7041s6).

Staff Response to Comment No. 104:

The "important to safety” standard parallels the language contained in Part 50,
Appendix A. Its primary purpose is to provide a basis for determining the
sufficiency of information submitted in a Ticense application. We believe it
is appropriate for this purpose and we do not understand the basis for the

commenter's. suggestion to the contrary.

ONE COMMENTER PROPOSED A NEW DEFINITION FOR THE TERM "SITE".

Comqent No. 105: U.S. Department of Energy (11)

(a) NRC Proposed Wording:

(1) ....environment of a site.
(2) A description of the site(s).

(b) Recommended Revision:

. Provide in subsection 60.2 a definition of "site" which should mean a
portion of land on the order of a few square kilometers with a geo-hydrologic
setting potentially appropriate for mined geologic disposal whose boundaries
‘roughly coincide with the repository operations area and an appropriate
surrounding control zone. '

(c) Rationale:

The proposed licensing procedures refer to repository "sites" and reposi-
tory "candidate areas." It is not clear whether these terms are inter-
changeable, or whether they imply physical size differences. In additfon,
while "candidate areas" is defined in §60.2(a), it is nonetheless ambigu-
ous; f.e., does it refer to the broad expanse of an entire selected reposi-
tory medium or to a more localized portion of a selectad madium?
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For example, relative to basalts, does "candidate area" refer to Columbia
Plateau basalts, the Pasco Basin basalts, specific basalt flows, or other
more localized events or areas?

Staff Response to Comment No. 105:

A definition of the term “site" will ba set forth in the technical criteria.

ON THE DEFINITION OF THE TERM "SITE CHARACTERIZATION". .

Comment No. 106: Southwest Research and Information Center (4)

Regarding site characterization, our detailed experience with the proposed WIPP
site in New Mexico is that site characterization has not been properly defined
in §60.2(n). Specifically, there has apparently not been adequate consideration
of problems below the repository Tlevel or in the regional geology which are

the basic problems (in addition to the mineral resource conflict) at the.pro-
posed WIPP site. It is not clear that the definition of site characterization
or the site characterization report must deal with these or similar issues.
Obviously, if there are such problems with a site, the time, expense and work

of in situ testing should be avoided. Thus, we would suggest that in §60.2(n)
and in §60.11(a) specific mention of regional geologic conditions be required.
Furthermore, it seems to us that in §60.11(f) that an environmental impact state-
ment should be prepared, rather than leaving it to the discretion of the Depart-
ment, as in the proposed rule.

Staff Response to Comment 106:

"The site characterization report is to déscribe those geologic features that
bear significantly on the suitability of the geologic repository for disposal

of radioactive waste. The technical criteria will identify resource conflict

as one of the features that may affect a site's suitability. To the extent
additional information is needed, the existing definition of "site characteriza~
tion" would call for its development. On the NEPA issue, see response to

Comment No. 73.

Comment No. 107: Westinghouse Electric Co. (10)

In addition, the footnote in 51.40(d) and the definition of required site charac-
tarization, 60.2(n), call for a large number of exploratory shafts and testing

at depth. Thesa policy proposals appear to exceed both technical and NEPA require-
ments, and they should not be included in NRC regulations.
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Staff Response to Comment No. 107:

Nowhere in the proposed rule doas the NRC call for "a large number of explora-
tory shafts” or require "testing at depth." The NRC anticipates borehole drilling
as part of site exploration but notas that if site characterization is not
careful]y'done, it may render a site unsuitable. Ultimately, the Department

must decide whether or not to initiate in situ tasting at depth for a particular

site or sites.

Comment No; 108: State of Wisconsin, Department of Adqinistration (31)

Our support for the third point, the expanded definition of allowable sita charac-
terization activities, is qualified by our recommendation that public hearings
must be held in the vicinity of the proposed site(s) prior to approval of the

site characterization report. Moreover, our support for the expanded definition
of allowable site characterization activities assumes that thesa activities

will be carried out in full accord with the provisions of the Wisconsin Environ-
mental Protection Act.

Staff Responsa to Comment No. 108:

Public hearings could be held by NRC during its review of site characteriza-

tion reports. The extent to which DOE has obtained public and State views during
selection--a topic to be covered in the site characterization report--wod]d be
considered in determining how such further public involvement should be developed.
The extent to which DOE activities conform to State laws is a matter to be

rasolived between DOE and the States concerned.

Comment No. 109: U.S. Department of Energy (11)

10 CFR 60.2(a)
(a) NRC Proposed Wording:

"Sita characterization" means the program of exploration and research,
both in the laboratory and in the field, undertaken to establish the
geologic conditions and the sranges of those parameters of a particular
site relevant to the procedures under this part. Site characterization
includes borings, surface excavations and borings, and in situ testing,
if needed, to determine the suitability of the site for a geologic

71 Enclosure "B"



repository, but does not include preliminary borings and geophysical
taesting needed to decide whether site characterization should be under-
taken.

(b) Recommended Revision:
The definition should be sharpened to more clearly identify at what
point in the site screening process the Site Characterization Report
is required.

(c) Rationale:
The definition as presented provides no clear basis on which to dif-
ferentiate between testing needed to decide whether site characteri-
zation should be undertaken and site characterization itself.

Comment No. 110: The Analytic Sciences Corporation (28)

The definition of site characterization (item n, 44 F.R. 70416) specifically
excludes data acquisition and analysis activities that precede site characteriza-
tion. Indeed, the proposed rules and accompanying discussion are virtually

silent on data acquisition and analysis during the reconnaissance phase. Con-
sistency in the conservative approach inherently requires, however, that a high
degree of confidence in the suitability of proposed sites be attained as a result
of this effort. We submit, therefore, that the rules should given much more
attention to this phase of the effort. Doing so may force revisions to succeeding
procedures or validate the proposed procedures.

Staff Response to Comment Nos. 109 and 110:

The NRC thinks the differentiation is stated as precisely as is appropriate. The
particular activities that will be needed prior to characterization will depend
on a variety of factors peculiar to the geologic medium and site. The comments
do not identify any particular deficiency nor suggest any improved language or

approach for our consideration.

Comment No. 111: Southwest Research and Information Center (4) \

Site characterization should be defined to include preliminary borings and
geophysical testing, rather than those features included in the proposed
definition in §60.2(n), which are more correctly identified as "site development."
We feel that this change in definition is justified for three reasons. (1) the
scale of in situ testing apparently being contemplated could clearly disqualif

a site if improperly done, as the proposed rule recognizes. Such in situ testing
is a much different level of work than preliminary site characterization work
that does not require NRC approval. Such in situ testing should be done only

if there is a high probability that such work will be the first stage in actual
mine construction--i.e., that the actual shafts for the repository would be
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the same (or just enlargad versions) of the development shaft(s). (2) "Site
Development" work will actually cost many times more than the $20 million estimate
mentioned (44 Fed. Req. 70410). This assertion is based on the WIPP experi-

ence where aimost $ million has already been spent and no shafts have been
constructed, as well as on the basis of uranium mining costs which indicate

that one shaft alone would likely cost at least $20 million. (3) There is strong
legal precedent for seeaing actual mining and development work as part of the
actual site construction, thereby requiring an £IS. Such construction should
require concurrence from NRC and the host state before proceeding. The rule,
therefore, should recognize that in situ work, under whatever name, is very
important and should be undertaken only after alternativaes have been considered
and stringent technical criteria have been met.

Staff Raesponse to Comment 111:

The thrust of this cpmment"is that:
(1) preliminary borings and geophysical testing should be treated as "site
characterization” and subject to the reviews specified in §60.11 and
(2) other in situ testing should be treﬁted as construction and subject
to the reviews required under §60.31.
As to the first point, the staff believes that the specified activities are
unlikely to have such significance to health and safety as to warrant NRC's
prior review. 0n the contrary, the staff is concerned that undue NRC involvement
at that stage might inhibit the DOE's screening activities and result in a less
comprehensive effort to identify suitable sites.

The second point was discussed at length in the statement of considerations,

44 FR at 70410, and we adhere to the views that were expressed there.

Also, see responsas to comments 58 and 79.
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TWO COMMENTERS ADDRESSED THE LICENSING REQUIREMENTS

Comment No. 112: U.S. Department of Energy (11)
10CFR60.3(a)

(a) NRC Proposed Wording:

(a) The Department shall not receive or possess for the purpose of dis-
posal source, special nuclear, or byproduct material at a geologic
repository operations area except as authorized by a license issued
by the Commission pursuant to this part.

(b) Recommended Revision:
Change “part" to "chapter."
(c) Rationale:

As written, it would preclude DOE from possessing any radioactive
material licensed under other parts of Title 10 until the 10CFR60
license is received. This would exclude such things as radiography
sources and radiation monitor test sources. Note: The combination
of 60.2(1), 60.2(h), and 60.3(a) would prohibit construction and
operation of an AFR storage facility at a repository site prior to
issuance of the part 60 license.

Staff Response to Comment No. 112:

The staff agrees that the rule should be revised in accordance with the principles
stated by the commenter. The NRC's responsibility is to assure radiological
health and safety at a facility for storage or disposal of high-level waste;

the procedural requirements established with respect to activities before receipt
of such waste onsite are designed to assure that that waste when received, will

be handled, stored, and disposed of in a manner warranting issuance of a license.

Certain activities of the Department, even though they invelve the possession

of nuclear materials, do not themselves give rise to the potential consequences
for which the Part 60 Ticensing requirements have been developad. The Department
has suggested that radiographic sources and radiation monitor test sources should
not be subject to Ticensing. The NRC agrees with their suggestion insofar as

it concerns the site characterization and construction stages; during operations,
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however, the NRC balieves that all onsite activities should be subject to licensing,
so as'to avoid fragmentation of responsibility and accﬁuntability with respect

to radiological safety (particularly as it may affect occupational exposures).

The NRC furthar recognizes that site characterization activities may in some

cases fnvolve in situ testing with relatively small quantities of readily-
retrievable radicactive materials; it was not NRé's intention to prohibit such

tests, although the original language might have been read to require that result.

The NRC has dealt with this issue by adding a new §60.7, which expressly recognizes
tha; DOE (which {is exempt from NRC licensing except as expressly required to

be 1icensed) need not be Ticensed for such preliminary activities. This- is

not strictly an exemption under the exemption provisions of the Atomic Energy

Act, but rather an interpretation of our jurisdiction under section 202 of the
Energy Reorganization Act of 1974. In other words, the "facility" NRC is licensing
is one at which high-level radiocactive wastas are actually stored. To the extent
that our procedures call for earlier NRC involvement, that involvement would

be undertaken with a view to Tong-term health and safety considerations; but
during site characterization and construction, there would be no "facility"

for storage of high-level waste and no basis for the exercise of licensing
authority over thevincideptal use of source, special nuclear, and byproduct

material by the Department.

The amendment does not address the AFR storage facility question. Should the
issue arise in practice, the Commission would consider granting an exemption

so as to permit licensing to be carried out under other parts of NRC regulations.
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Comment No. 113: Westinghouse Electric Co. (5)

The proposed procedures tend towards increasing bureaucracy and taxpayer expense
rather than toward assurance of public health and safety. For example, 10CFR
60.3(b) and 10CFR60.11(g) state that NRC may deny DOE a license for a given

site 1f certain NRC administrative procedures are not followed. The granting
or denfal of a license should be determined solely on a balance of factors
affecting the pubiic interest, and not regarded as an inter-agency punitive
remedy.

Staff Response to Comment No. 113:

As the text of p;ragraph 60.11(g) indicates, it is the "adverse impact upon site
safety" and not here]y the failure to follow the site characterization procedures
that may result in denial of a license application. With regard to §60.3(b), how-
ever, the staff'believes the forma] review prior to construction is so crucial -
particularly in assuring that project commitments have not created momentum in
favor of licensing - that the "grounds for denial of a license" language is
appropriate. This conforms to provisions elsewhere in NRC regulations. (See

§70.23 of 10 CFR Part 70.)

THE FOLLOWING COMMENTERS ADDRESSED PROVISIONS OF SITE CHARACTERIZATION REPORT

Comment No. 114: U.S. Department of Energy (11)

DOE agrees with and supports the concept of early informal interaction with

the NRC staff and on the DOE plans to gather detailed technical information on
potential candidate sites for a repository. The proposed Site Characterization
Report (SCR) as described in paragraph 60.11 seems an appropriate vehicle for
this interaction, although "Site Characterization Plan" might be a more appro-
priate title. However, as noted in the transmittal letter, DOE has some con-
cerns about some of the specifics, as well as lack of specifics, in the proposed
rule for implementation of this concept.

DOE has been involved in a program to identify candidate sites for some time

and some potential candidate sites have been partially characterized including’
both geophysical techniques and deep exploratory boreholes. OQOur future plans
call for extensive site characterization activities in numerous provinces and
regions being conducted in close cooperation with State authorities as indicated
in the Presidential guidance (See Presidential statement of February 12, 1980).
This guidance will be further elaborated on in the President's instructions to
DOE to be issued shortly. The proposed rule, however, could be interpreted to
preclude DOE's implementation of Presidential policy by halting DOE's site
characterization activities and National Environmental Policy Act reviews pending
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completion of an open-ended review by the Director of the Office of Mataerial
Safety and Safeguards. The final rule should state clearly that DOE may proceed
with such activities and reviews during the director's review of the site charac-
terization activities.

Staff Response to Comment No. 114:

the staff believes that the informal NRC review process provides an important
means for conveying advice to the Department. The NRC has stated its expectation
that DOE will structure its activities so as to enable it to take the NRC views
into account in a timely manner. Nevertheless, by specifying certain acts that
“should" be performed by DOE, we leave open the possibility that DOE will proceed
without fully complying with the process NRC has set out. Of course, if the
-site characterization activities were to have an adverse impact upon site safety,
the failure to observe the procedures could, as stated in paragraph 60.11(g),

result in denial of a subsequent license application.

Comment No. 115: U.S. Department of Energy (11)

10 CFR 60.11 Site Characterization Report (a)(4) and (6).

(a) NRC Proposed Wording:
(a)(4) the method by which the site(s) was selected for site charac-
terization; (a)(6) a description of the decision process by which
the site(s) was selected for characterization, including the means
used to obtain public and State views during selection.

(b) Recommanded Revision:
Delete (a)(4), renumber as appropriate.

(c) Rationale:
Redundancy of requirements. (a)(6) is more definitive.

Staff Response to Comment No. 115: The staff does not believe that para-

graphs 60.11(a)(4) and (6) are redundant. Paragraph (a)(4) refers to the method
employed to select a site, i.e., the order, weighting, and scope of factors

considered and the way in which they were considered, e.g., the use of overlay
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maps that block out areas with features to be avbided is a method. Para-
graph (a)(6) refers to the decisionmaking process--essentially a history of the
site selection and site eliminatfon process followed to arrive at a particular

site(s).

Comment No. 116: The Analytic Sciences Corporation (28)

We endorse the concepts and intent associated with the Site Characterization
Report. We suggest, however, in view of {ts proposed function and content,
that it would more appropriately be termed a “Site Identification Report."

Staff Response to Comment No. 116:

The term "site characterization" is preferred over "site identification" because
the process of site characterization seeks to describe particular features and
the quality of the candidate site. This objective is more correctly defined

by the term "characterization" than by "identification."

Comment No. 117: Charles Fairhurst (1)

§60.11, p. 70416, "extent of planned excavations” should include a preliminary
design of the repository. Knowledge of the proposed design would help indicate

how the in situ testing program related to the repository lay-out, the susceptibii-
ity of the design to modifications in the event that the site characteristics

were found to differ from expectations, and the opportunities for provision of
additional engineered barriers.

Staff Response to Comment No. 117:

Paragraph 60.11(a) has been revised to explicitly call for DOE to include a
conceptual design of a repository for the site to be characterized in its site
characterization report. The level of detail would be commensurate with the
purpose of site characterizétion as stated in the proposed rule. Such a provision
would require DOE to supply enough design detail to allow the NRC staff to be

assured that DOE's site characterization program would address the question of
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whether a repository can be designed and built at the site in a way that would
not compromise the site's ability to host a repository.

Comment No. 118: James G. McCray (8)

The Site Characterization Report should be made to NRC on a site by site basis.
This report should be restricted to justification for beginning site characteri-
zation at a particular site and not involve comparisons with other candidate
sites.

The Site Characterization Report should not involve the Department's program
for further development of alternatives.

Staff Response to Comment No. 118:

The beginning of site characterization at a particular site is not dependent
on the submission of site characterization reports from other sites. However,
by the time a license application is submitted by DOE, the alternative sites
must be characterized. It is entirely appropriate to ask DOE what it 1s doing
to assure that these alternatives will be available for consideration at the
time an application is submitted. If DOE is unable to summarize its program
adequately, the Director may wish to make "specific recommendations” as speci-
fied in §60.11(a) so as to enable the Commission to satisfy the requirements
of NEPA.

Comment No. 119: Shaw, Pittman, Potts and Trowbridge (14)

Proposed §60.11 would require DOE to submit a site characterization report "[als
early as possible after commencement of planning for a particular geolagic
repository operations area, and prior to site characterization...." Since activ-
ities which NRC might consider "site characterization" have already been carried
out at some potential repository sites (such as Carlsbad, New Mexico) and may

be carried out at others before the proposed regulations are adopted. The
proposed regulation should reflect this fact.

The proposed scope of the site characterization report could also be usefully
narrowed in some areas without compromising its purpose. For instance, sec-
tion 60.11(a) calls for the report to include the identification and location
of alternative maedia and sites on which DOE intends to conduct site character-
ization for which DOE anticipate submitting subsequent site characterization
reports. This would seem to unnecessarily delay DOE from submitting a site
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charactarization report for one site untii it had identified all other alter-
nate sites which it wanted to characterize. The process could lead to a "convoy"
system where the slowest paced site govarns the timing for avery other site.

This is of particular concern in the context of the proposed regulations because
of their prohibition on the conduct of site characterization activities prior

to Staff review. It is not clear why information on alternative sites is
relevant at the site characterization stage. Research and development on waste
forms, another item required to be included in the site characterization report,
would also seem to be of relatively minor relevance at the site characterization
stage.

Staff Response to Comment No. 119:

Under Section 14 of P.L. 95-601, DOE is required to give notice as early as
possible after the commencement of planning for a particular proposed facility.
In NRC's view, this notice should be given prior to site characterization.
Accordingly, NRC has not changed the language because it merely reflects existing
law on the question of when notice to the Commission is required. The response
to Comment 118 addresses the inclusion of alternative sites in the site charac-
terization report. It is not NRC's intentfon that this provision in any way

delay DOE from submitting a repert with respect to a particular site.

Because the technical criteria applicable to waste form and engineered barriers
are likely to be stringent, waste form investigations should, it is true, be

of relatively minor relevance at the site characterization stage. Nevertheless,
information regarding DOE's program will help to facilitate NRC and public
understanding of the activities that would be carried out at the site if it

were to be chosen for use as a repository and, in particular, it should facilitate

early examination of possible waste form host rock interactions.

Comment No. 120: Mississippi Department of Natural Rasources (15)

There are presently several site characterization decisions in progress by DOE,
including three sites in Mississippi. The site characterization reports under
the pre-application review should apply in retrospect to thesa efforts.

80 Enclosure "B"



Staff Response to Comment No. 120:

DOE has not given NRC notice of commencement of planning for any particular
proposed facility in Mississippi which, as NRC reads P.L. 95-601, it would be
required to do prior to site characterization.

Commant No. 121: Mississippi Department of Natural Resources (15)

The site characterization report does not address directly the problems of site-
related impacts, such as transportation, economic-and social, on the local and
state infrastructure and population. This should be specifically addressed in
any site characterization report.

Staff Response to Comment No. 121:.

Tha NRC agrees that some consideration of these matters should be included in
the site characterization report and as the regulations call for a detailed
dis&ussion of the decision process that led to the site, the NRC expects that
theée méttars will be referred to. A Standard Format and Content guide for
preparation-of sits charactarization reports will explicitly request such
information. However, the level of detail need not be very great. At this
stage, NRC should be able to comment in an informal way on the question whether
NEPA.considerations are likely to be so significant that the site in question
would’not appear to be a reasonable alternative. This would be the cae most
particularly 1f,'as thé NRC anticipates, a site characterizatjon report is
accompanied by a draft environmental impact statement. Our principal concerns
in the site characterization review relate to safety issues and, especially, to
the details of the site characterization program itself. Of course, in any
licensing praoceeding, the concerns identified in the comment would be reviewed

in dépth as required under NEPA.
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Comment No. 122: Sierra Club.(9)

Section 60.11 should require formal public hearings prior to site characteri-
zation. The value of these hearings is touched upon in the "Site Characterization
and Authorization of Construction” discussion (at 70410-11) and the "Site Charac-
terization Review" discussion (at 70409). The reasons given for rejecting these
hearings are not sufficiently strong to outweigh the hearings' merits. We find
it difficult to comprehend the Commission's reasoning that "any decision on
alternative sites issues at this early point is 1ikely to require reexamina-
.tion at the construction authorization proceedings and, therefore, would be of
questionable value," given that the Proposed Rule does not require the character-
fzation of alternate sitas. (at 70410) Moreover, the Commission's finding

that the hearing process "can be an inefficient and cumbersome means of arriving
at decisions" (at 70410) should be outweighed by the importance of the issues

and the Commission's own recognition that "it would be possible for the
Commission to structure its proceedings so as to provide for formal hearings

on Timited issues at an early stage in the process,” and that "[t]he hearing
process has clear advantages as a mechanism for fact finding." (at 70410)

Staff Response to Comment No. 122:

The benefits and drawbacks associated with formal hearings prior to site charac-
terization were, as noted, discussed by the Commission when it published the
proposed rule. The commenter does not disagree with the relevance of the con-
siderations identified by the Commission, but it would balance these considera-
tions differently. This is a matter of judgment, and the staff continues to
believe that the conclusion reached by the Commission is iﬁ the public 1nferest.
This is based, in part, upon our view that under NEPA it will be necessary for
DOE to characterize a minimum of three sites representing a minimum of two
geologic media and-upon DOE's stated intention to undertake characterization

of multiple sites.

Comment No. 123: Environmental Policy Institute (3)

The "Other Reviews" referred to in the Notice (44 F.R. 70412) concerning site
screening and waste form should be formalized. They are not merely program-
matic decisions by the DOE but represent critical elements of a waste reposi-
tory and certainly basic elements of a defense-in-depth approach. The Site
Characterization Report preparation should not be defined as an "informal con-
ference between the prospective applicant and the staff" (Sec. 60.11). We cannot
agree with the Commission's unqualified assurances that the opportunities for
public participation and staff review provide an acceptable process for review
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of DOE's site characterization program. NRC's argument that multiple site charac-
terizations would nullify the value of a hearing process is irrelevant given

the lack of requirements that such characterizations will in fact occur. We
request that the NRC propose procedures under 10 CFR Part 2, Subpart F for review
of the DOE site characterization report.

Staff Response to Comment No. 123:

NRC's statutory authority includes “Ticensing and related regulatory authority"
as to certain DOE facilities. While its powers are undoubtedly extensive, NRC
does not believe that they contemplate that NRC should participate in any formal
sense in the review 6f DOE's research or development programs; NRC's jurisdiction
a}ises when there is a "facility" to consider, i.e., when it is proposed that

a particular site be characterized. NRC believes it is important to follow

the unfolding of DOE's program closely, as stated in the discussion on other
reviews, but we would not be warranted in formalizing a review process with
respect to that program. With respect to hearings prior to site characteriza-

tion, see the response to Comment No. 122.

ONE COMMENTER PROPQOSED INCREASING THE MINIMUM TIME PERIOD FOR PUBLIC COMMENT
ON_THE DRAFT SITE CHARACTERIZATION ANALYSIS

Comment No. 124: Sierra Club (9)

The minimum periocd for public comments on the draft site characterization analysis
should be increased from 60 days to 90 days. (section 60.11(e), at 70416)

Staff Response to Comment No. 124:

The period for public comment on the draft site characterization analysis has
been increased from a minimum of 60 days to a minimum of 90 déys, as suggested.
The NRC recognizes the importance of public participation and believes that
this time extension will permit more detailed public comment on the analysis
to be solicited. The entire review process under §60.11 also includes time

for NRC's preparation of the draft and final site characterization analyses;
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in the context of this proces§ as a whole, the additional 30 days for public
comment should have 1ittle impact upon DOE.

TWO COMMENTERS SUGGESTED SPECIFYING A MAXIMUM TIME PERIOD FOR PUBLIC COMMENT
SITE CHA IZATION ANALYSIS

Comment No. 125: Westinghouse Electric Company (5) -

60.11(e) should be revised to specify time 1imits for NRC's review.
Comment No. 126: Shaw, Pittman, Potts and Trowbridge (14)

Two minor comments on site characterization are also appropriate. First, a
maximum time period (perhaps 90 days) should be provided for comments on the
draft site characterization analysis, in addition to the minimum comment period
of 60 days specified in §60.11(e). Second, §60.11(f) should provide that any
objections by the Staff on the site characterization report do not affect the
authority of the Commission, Appeal Boards, Licensing Boards, etc. This would
provide the necessary symmetry to the provision in §60.11(f) that a "no objec-
tion" finding does not affect the authority of the Commission.

Staff Response to Comment Nos. 125 and 126: ‘

The QRC recognizes’that DOE has a prgptica] need to be able to estimate the
duration of the review process. NRC understands, further, that undue delays

can result in inefficient use of public funds. Nevertheless, NRC believes it
would be a mistake to establish rigid constraints, either on public commént or
NRC staff review, that could stand in the way of an adequate review. The staff
has concurred with the suggestion that the minimum period of public comment be
extended to 90 days; this should not be construed, however, to mean that ordinarily
the actual comment period would be longer than 90 days. Whether a longer period
should be allowed would depend upon many factors, including the complexity of
issues identified in the draft analysis and opportunities in advance of the
draft analysis' publication for members of the public to become aware of the'

issues.
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The suggestion regarding paragraph 60.11(f) is consistent with the intent of
the proposed language. The paragraph has bean changed to make the point
explicit.

THE FOLLOWING COMMENTS ADDRESSED CONSTRUCTION AUTHORIZATION

Comment No. 127: Shaw, Pittman, Potts and Trowbridge (14)

Proposed Section 60.21 dascribes the information to be included in the application
for construction authorization. In general, the regulations do not explicitly
reflect the preliminary nature of some of the infaormation which will be available.
In some cases, the information requestad seems to be overly detailed for a pre-
construction stage

Staff Response to Comment No. 127:

“

Section 60.21 must be read in conjunction with paragraph 60.24(a),'which,specifies
that the application "shall be:as complate as possible in the light of information
that is reasonably available at the time of submission.". Further, §60.24(b)
specifically Tists several catagories of information which, where appropriate,

may be left for consideration only at the stage of license issuance.

Comment No. 128: Shaw, Pittman, Potts and Trowbridge (14)

§60.21(a): The proposed regulation should aliow DOE to submit a site specific
environmental impact statement, if one has been prepared, -in place of the environ-
mental report now called for. (This comment would of course not apply if the
more fundamental NEPA-related changes discussed above are made).

Staff Response to Comment No. 128:

So long as DOE's submis§1on.conforms to the requirements with respect to an
environmental report, NRC would not object to DOE's use of an environmental

~ impact statement for this purpose. NRC nevertheless must comply with NEPA and
cannot be bound to accept judgments gprived at by DOE in any EIS which it has

presented to us.
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Comment No. 129: Lowenstefn, Newman, Refis, Axelrad and Toll (2)

(Proposed §60.21(b)). Thus, it appears that prior to the issuance of a con-
struction authorization "final" information must be submitted even with respect
to such subjects as design of the facility, the quality assurance program for
operations, plans for copying with emergencies, plans for decommissioning, etc.

Staff Response to Comment 129:

These and other topics must be addressed to the extent that information is “rea-
- fonably available." §60.24. The NRC recognizes that if detailed information
‘ﬁon some issue is not material to the making of construction authorization findings,
it may not be reasonably available. Conversely, if the issue is one that fis
important at the construction authorization stage, the "reasonably available"
standard is intended to require DOE to develop and provide information in detail.

Comment No. 130: U.S. Department of Energy (11) -
10 CFR 60,21(b)(3)

(a) Commission Proposed Wording:

(3) A certification that the Department will provide at the geologic
repository operations area such safeguards as it requires at
comparable surface facilities..

(b) Recommended Revision:
Define "comparable surface facility" or restructure paragraph.
(c) Rationale:

Geologic repository operations areas are unique.

Staff Response to Comment No. 130:

Section 60.21(b)(3) relates exclusively to protection of common defense and
securit&. At facilities licensed unde} 10 CFR Part 60, it is those activities
that are entirely or significantly carried out on the surface that can result

in injury to common defense and security interests. "Comparable surface facili-

ties" therefore refers to other facilities at which DOE handles materials similar
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(in terms of common defense and security considerations) to those that will be
received and possaessaed at a geologic repository operations area. We regard

the préposed language as appropriate.

Comment No. 131: U.S. Department of Energy (27)

FR page 70417

§60.21(b)

new (4) "A certification that the Department has exclusive jurisdiction
over the lands designated in the application and that the Department holds
such land in fee simple without encumbrances"

Staff Response to Comment No. 131:

Requirements concerning DOE's interests in real property will be included in

the technical criteria. Under 60.21(c)(8), DOE will be required to describe

such interests. The matter accordingly has been addressed and the suggestion
has therefore not been adopted.

Comment No. 132: Shaw, Pittman, Potts and Trowbridge (14)

Some of the requested categories of information in §60.21 would not seem necessary,
at least in full detail, at the construction authorization stage. These include
emergency plans, §60.21(c)(9), nuclear material accounting and control,
§60.21(c)(10), retrieval plans and alternate storage, §60.21(c)(1l), organiza-
tion, §60.14(c)(i), and decommissioning, §60.21(c)(14)(vii). We would also
racommend that the findings to be made by the NRC in issuing a construction
authorization, described in §60.31, be tailored to the preliminary nature of
information in these areas.

Staff Responsa to Comment No. 132:

See response to Comment No. 139. Additionally, it is NRC's view that §60.31
(particularly, the "reasonable assurance" qualification) does properiy take

into account the preliminary nature of some information.

Comment No. 133: Sierra Club (9)

The Proposed Rule should expressly require the Department of Energy to
characterize fully several sites in a variety of different geologic media as
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a prerequisite to applying for a T1icense under Section 60.21. The Federal
Register discussion preceeding the Proposed Rule stresses repeatedly the
value of characterizing several potentially acceptable sites in a variety

of geologic media. Moreover, it is assumed that DOE will conduct such a
program. (See "Departure From the General Statement of Policy" at 70409,
"Site Characterization Review) at 70409, “Provision for characterizing Several
Sites" at 70409-10, and "Procedures" at 70411.) This requirement was also
stressed in President Carter's February 12, 1980 Policy Statement. Yet
neither Section 60.21 nor any othaer section multiple-site characterizations
requires prior to DOE's application for a license.

Staff Response to Comment No. 133:

See response to Comment No. 32.

Comment No. 134: Charles Fairhurst (1)

§60.21, p. 70417, (c)(1) ". . . The assessment shall contain an analysis.-of

the geology, hydrology. . .etc." Presumably "meteorology" as used here relates \
to the possibility of meteorite impact at the site, rather than study of general ~
weather conditions. It would seem advisable to include also "tectonic and volcanic
history" (unless these seem advisable to include also “tectonic and volcanic

history" (unless these are understood within the term "geology"). The same

grouping of "geology, hydrology and meteorology" is used in other parts of the
regulations. '

(c)(3)"A description and analysis of the design and.performance requirements. . .

(iii) the effectiveness of engineered and natural barriers" should be defined i
to include the start of 'in-situ' demonstration of the.affectiveness of proposed -
shaft-sealing and tunnel back-filling techniques. Such tests should be conducted
for as long a period as possible, using in-situ test sections, prior to closure

of the repository. In this way the efficacy of isolation of the filled repository
from the biosphere can be given the fullest possible test, prior to the request
for decommissioning (§60.51, (a)(4), p. 70420).

A ae

Staff Response to Comment No. 134:

The term "meteorology" .includes global climatic changes. It is to be understood
that the phrase "geology, hydrology and meteorology" include tectonic activity

and volcanic activity.
The regulations deal adequately with the performance of the specified in situ

tests. DOE will need to be "as complete as possible in the light of informa-

tion that is reasonably available" at the time it submits an appiication to
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amend its Ticense to permit closure. §§60.24, 60.51. It will need to provide,
in its license appiication, a detailed description of programs designed to
resolve safety questions, paragraph 60.21(c)(13), which will be considered by
the Commission in making the prescribed findings. These provisions contemplate
that tésts such as those described in the comment would be undertaken by DQE.
Requirements with respect to such tests could be {ncorporated in the license,
paragraph 60.42(a), or could be required under paragraph 60.72.

Comment No. 135: Lowenstein, Newman, Reis, Axelrad and Toll (2)

We can appreciate that the Commission would prefer to reach its judgments, even
at the construction stage, on the basis of final and complete information.
However, it should be recognized that until construction is authorized (including
the approval of specific design criteria and design basas) refinement of design
can be a wasteful and needless exercise, and that many aspects of design and
operation can be more suitably determined during construction than prior thereto.
We therefore suggest that the Commission modify § 60.21(b) to identify those
items of technical information which can properly be submitted in preliminary
form without effecting the Commission's abi]ity to reach an appropriate decision
on construction authorization.

Staff Response to Comment‘No. 135:

See response to Comment Nos. 127 and 129.

Comment No. 136: . U. S. Department of Energy (11)

Although the proposed rule does not specifically require an exploratory shaft

as part of the site characterization program, the Preamble, as well as public
statements by NRC officials, indicates that an exploratory shaft will be required
at all candidate sites. The final rule should specify the information needed

to support the safety findings of 60.31, but not prejudge the techniques necessary
to obtain it. DOE should devisa the characterization program necessary to obtain
the specified information for individual sites and describe that program in

the SCR. The SCR and the resulting interactions wll provide the forum for
discussion of the pros and cons of the various investigatory techniques.

Staff Response to Comment No. 136:

Tha procedural rule does not require in situ testing at depth and therefore

does not require an exploratory shaft as part of the site characterization

89 Enclosure "B"



program. However, the NRC--reflecting the judgment of other experts as well--
continues to balieve that iﬂygigg testing at depth provides an essential tech-
nique by which DOE can obtain the quality of geologic, hydrologic, and waste
form/host rock information needed in arriving at the technical judgments reflected
in the staﬁdards for construction authorization and in supporting the selection

of DOE's preferred site from among the candidate sites. The NRC believes that

it should express its views on this subject clearly at this time, instead of
waiting for the site characterization report and the "resulting interactions,”

so that DOE can takea them into account in the development of its program.

Comment No. 137: Sierra Club (9)

The purported "Environmental" finding (Section 60,31(c)) is not even at environ-
mental finding. Rather, it is a balancing test which could allow a construction
authorization for a repository with recognized catastrophic potential environ-
mental effects. Indeed, this finding is so vague as to be of virtually novalue
to the Commission or other interested parties.

Staff Response to Comment 137:

The staff has revised the environmental fiqding‘to conform more precisely to
terminology in parallel Commission regulations, e.g., 10 CFR 30.33(a)(5), 40.32(e),
70.23(a)(7). The making of this finding requires compliance with the provisions
of the National Environmental Policy Act.

Comment No. 138: Sierra Club (9)

Section 50.32 should be strengthened by amending subsection (b) to read: "The
Commission shall incorporate provisions requiring..." (at 70419)

Staff Response to Comment No. 138:

Upon further consideration, the staff has arrived at the view that reports of
the types specified, at least periodically, should be required as a condition

of a construction authorization. The language has been revised in accordance
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with the suggestion. The detail required in the reports would be specified in

such condition.

Comment No. 139: Shaw, Pittman, Potts and Trowbridge (14)

§§60.33(b) and 60.45(b): These provisions, dealing with amendments to construc-
tion authorizations and licenses, should incorporate the "significant hazards"
language for pre-noticing now found in the analogous Part 50 provisions, §50.91.

Staff Responsa to Comment No. 139:

The suggésted limitation was already applicable to license amendments in view
of the proposed amendment to paragraph 2.105(a). It was clear1y intanded that
the pre-noticing should also apply to significant amendments to construction
authorizations even though such authorizations are not licenses. The NRC
believes that inserting the concept directly into 10 CFR Part 60 will express

its intention more clearly and therefore the proposed changes have been made.

Comment No. 140: Sierra Club (9)

Similarly, the standards for issuance of a license under Section 60.41 are
entirely too weak. Among other things, the test in subsection (c) should be
strengthened substantially. .

Staff Response ‘to Comment No. 140:

The technical criteria that will be u;ed in applying the standard will be the
subject of rulemaking, and the commenter will have an opportunity to evaluate
the appropriatengss of such criteria at that time. The standard itself, however,
is based oa the.statutory provisions, set out in detail in the notice (44 FR

70415), that guide the Commission in the exaercise of its powers.

Comment No. 141: Environmental Protection Agency (26)

We found that the requirements for the applicant's design criteria were somewhat
confusing. In the Preapplication Review Section, Part 60.11(a), the requirements
include the criteria used by the U. S. Department of Energy (DOE) to arrive at
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the candidate areas and the sites(s) selected. However, in the License Applica-
tions Section, Part 60.21(c)2, and the Construction Authorization, Part 60.31(a),
the requirements specify both DOE and NRC criteria, including subparts E and

F, which we assume will become the Sections containing the NRC technical criteria.
This raises such questions as: (a) What is being done to assure compatibility

of the criteria? and (2) When will the various criteria be available? We
believe that you should resolve such questions before embarking on major site
exploration activities.

Staff Response to Comment No. 141:

As noted, the criteria referred to in paragraph 60.11(a) are those used by DOE,

which has the responsibility to screen and selact sites for characterization.

When DOE has characterized a site and proposes construction, then the Commis-
sion's authority to prescribe regulations governing facility design comes into
play. These are the design criteria referred to in paragraphs 60.21(c)(2) and.
60.31(a)(2). Design of a facility is of course a very complex activity and,
from the point of the view of the builder, the best way to proceed may be to
use design criteria that take into account a wide variety of considerations
other than those that NRC develops for health and safety reasons. NRC should
not inhibit DOE from selecting whatever design criteria it determines to. be
appropriate for purposes of developing its program; but, as provided,

it is essential that DOE state the criteria 1t has used explicitly (para-
graphs 60.21(c)(2) and 60.31(a)(1)) and explain the relationship of those

criteria, as required by paragraph 60.21(c)(2), to the ones prescribed by NRC.
The compatibility of the DOE and NRC criteria will be determined in the licensing

process, aspecially in arriving at the determination that the design complies
with NRC's technical criteria. §60.31(a)(2).
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The various criteria will be available from NRC as follows:
DOE criteria for screening and selecting sites for characterization: when
a site characterization report is submitted.
NRC design criteria: as soon as technical criteria have been promulgated
in accordance with statutory rulemaking procedures. NRC anticipates that
this process will be completed by the end of 1981.
DOE design criterfa: when DOE submits its license application.

The DOE criteria may, of course, be available at an earlier date from DOE.

THE FOLLOWING COMMENTERS ADDRESSED THE. ISSUE OF STATE PARTICIPATION

Comment No. 142: Enerqgy Resources Conservation and Development Commission

Support C -- Participation by State Governments -- does not meet what we see

as the necessary criteria for state fnvolvement in the siting, construction

and decommissioning of a respository. Although the proposed regulations offer

the state an opportunity to participate, and allow states to specify the scope

of their concaerns, the NRC is given the authority to make the ultimate decision

on what issues states will and-will not be able to review in a specific licensing
proceeding, as well as the level of funding for review of approved state proposals.
In addition, there {s no process through which states can appeal an NRC decision
on the scopa of state involvement.

We realize that DOE bears a large portion of the responsibility for State parti-
cipation and that NRC's proposal for State participation in the licensing process
may be 1imited for that reason. What DOE proposes fo State participation is
unclear, however. It is therefore important for the licensing process to provide
the basis for meaningful State review. Moreover, the comprehensive nature of

the current proposal provides a framework for implementing necessary State
participation processes.

The fundamental shortcoming of the current proposal is the lack of a mechanism

for states, whether potential host states, or adjacent states, to halt the
repository siting process whenthair concerns are not resolved. Interested

states (i.e., states which have a generic interest or a policy concerned with
nuclear waste) also have concerns which must be met through specific procedures:
the scientific questions in repository development are the same for host, adjacent,
and interested states. Section 60.62(b), which contains the undefined term
"affected (states)," may eliminate input from interested states.
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One mechanism for state involvement which has received a good deal of attention,
most recently by the Interagency Review Group (IRG), is consultation and concur-
rence. While the Nuclear Fuel Cycle Committee of the Energy Commission is not
tied to this specific terminology, we do support the concept which is embodied
in the terminology. Consultation implies an absolute requirement for the federal
government to meet, interact, and exchange information with states. Moreover,
the idea of concurrence necessarily includes the possibility of nonconcurrence.
The proposed licensing regulations appear to bypass entirely the Tatter concept.

The essential role of a potential host states under current scientific conditions
and state-of-the-art should be to participate in the fundamental scientific
verification program, even prior to a project being initiated within the state.
This role means not only some form of consultative type interaction between

the state and the federal government, but-also that the state itself should be

able to issue a series of concerns or scientific questions and have those

questions resolved by its own experts by means of literatures searches and informa-
tional hearings.

Normally the potential host state role is defined as either having a veto or
some form of "cooperative" interaction with the capability to stop the project.
This essentially anticipates a subordinate role. In terms of development and
in terms of verification prior to licensure, a potential host state should have
a capability of interacting on the project and halting the project at any phase
of its development if the state is not satisfied that the project is moving
forward with a reasonable and predictive set of methodologies. Of course, a
mechanism must also be specified for arbitrating cases on non-concurrence and
for an ultimate federal override if arbitration fails.

Staff Response to Comment No. 142:

The issues identified in this comment have been the subject of extensive study
and debate. The Commission's views were set out at length in NUREG-0539, which
was cited in the preamble to the proposed rule. See 44 FR at 70412. The issue
now under consideration is not the role of the States in the waste management
program as a whole, but rather the role of the States in the NRC Ticensing
process. The comment does not appear to us to call for any changes that can
appropriately be made in this limited context. The only point that addresses

the specifics of the proposed rule concerns the use of the term "affected" states
in paragraph 60.62(b). The term is used in connection with defining the parties

eligible for NRC financial assistance or other services. The NRC thinks it is
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entirely reasonabie that something more tangible than a general "intaerest" be
identified as a condition for submitting a proposal under §60.62.

Comment No. 143: Department of Administration, State of Wisconsin (31)

Finally, the Committee appreciate the Commission's endorsament of full State
participation in the 1icensing process. To this end, we are recommending
spacific changes to 10 CFR Part 60, which will allow more meaningful part1c1-
pation by the affected public and by State and local officials.

NOTE: The recommended changes were omitted from the comment letter of the
epartment of Administration. They were later sent and docketed as PDR No. 32,
and are provided below:)

[Addendﬁm to P.D.R. Letter #31, submitted with P.D.R. Letter #32]

Suggested Amendments to NRC Proposed Licensing Procedures for HLW Repositories
10 CFR Part 60

Subpart B ~ Licenses
Section 60.11 Site Characterization Report

(a)(6) [Footnote at end of phrase] To satisfy this requirement, the
Commission has established the following criteria regarding public
notification by the Department:

(1) Contacting the Governor or his designee;

(2) Coordinating with appropriate state and local agencies; and

(3) Holding public meetings in the vicinity of the proposed site(s)
to explain the proposals and process to be employed by the
Department.

(b) [Insert at beginning of paragraph] Immediately upon receiving a site
characterization report, the Director shall notify the Governor of
the State in which the site to be characterized is located.

(d) [Insert after first sentence] The Director shall transmt copies of
the draft site characterization analysis to the Governernor of the
affected state and to the chief executive of the affected municipality
or county.

(e) [Insert after first sentence] During this period, a public hearing
* shall be held in the county seat of the county in which the site to
be characterized is located.
Section 60.22 Filing and Distribution of Application
(d) [Insert at end of paragraph] Copies of the application, environmental

report, and other amendments shall also be filed with the officials
designated by the Governor of the affected State.
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Section 60.23 Elimination of Repitition
[Strike last saction of paragraph and replace with the following]
Provided, That such refarences are clear and specific and that copies
of the information so incorporated are reasonably available to each
recipient of the application, environmental report, or site
characterization study.

Subpart C - Participation by State Governments

Section 60.62 Filing of Proposals for State Participation

(e) [Insert after paragraph (d)] If a State desires to have its -
representatives accompany NRC personnel on site visits, under
Section 60.11(g), the designated contact agency and person(s) shall
be specified in the proposal.

Staff Response to Comment No. 143: The staff does not believe it would be

appropriate to specify requirements for public notification by DOE in
§60.11(a)(6), since the DOE would not as yet be an NRC licensee.

Provisions for the notification of the Governor of the State in which the site
to be characterized is located by the Director, upon receipt of the site

characterization report are set forth in §60.11(c).

In response to the Department of Administration's comment on §60.11(d), changes
have been made in the rule to provide copies of the Director's site characferiza-
tion analysis to the Governor and legislature of the State and to the chief

executive of the municipality, county or tribal organization.

See staff response to Comment Nos. 108 and 122 for a discussion of public

hearings prior to site characterization.
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Procedures governing the filing and distribution of a Ticense application and
any environmentg] report required in connection thareyith are get forth in §2.101.

With respect to the comment on §60.23, the staff betieves that the present wording
of the rule agsures the availability of the information to all interested parties.

If a State wishes to have representatives accompany NRC on site visits, it may
include such provisions within its proposal for State participation. The staff

does not believe that it is necessary to specify this option in the rule.

Comment No. 144: Mississippi Department of Natural Resources (15)

The proposed rules also set forth provisions for consultation and participation
in the license review by State Government. With reference to the State partici-
pation, it is stated, "the Commission has undertaken a thorough review of the
matter and now proposes a more extensive informal involvement during early phases
of site characterization and a deferral of formal proceedings until site charac-
terization has been completed.” The term informal involvement appears to be

~ somewhat out-of-step with previously stated ideas that target States would be
actively invelved by being assured of having the opportunity to engage in the
decision making process. This idea is even stated in these proposed rules under
the Site Characterization Review section. We object to the term informal
involvement, aspecially, if the Federal government (including the President)

is sincere in its many statements relative to the States' role of "consulting
partners' to the Federal government in matters concerning nuclear waste
rapositories.

We fully agree with the concept of the Nuclear Regulatory Commission, as well
as the States, having the opportunity to consult in and review the site charac-
terization studies to help insure adequate data and safeguards are obtained
before a site 1s finally selected.

Staff Response to Comment No. 144:

The commenter's concern {s addressed to the use of the phrase "informal involve-
ment;" the extent of that involvement, as actually described in §60.11, is
supported by the commenter. The staff thinks that the d1scuss§oﬁ makes it clear

that the preapplication review is intended to be "informal" only in the sense that
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it is not an adjudicatory proceeding subject to the procadures typically associ-
ated with hearings on the record. The involvement of the States would neverthe-
less be active, with assurances (as specified in §60.11) that they will have
timely opportunitias to express their views and have them considered by NRC as
it develops its positions.

Comment No. 145: Mississippi Department of Natural Resources (15)

The general tone of the Subpart C--Participation by State Governments--gives
the impression that state and local governments are that of observers and
occasional participants provided they generate enough activity.

Staff Response to Comment No. 145:

Subpart C ensures that the States and local governments have an opportunity to
make significant contributions to the license review. It is not NRC's intention
that they merely be "observers and participants provided they generate enough
activity;"

Comment No. 146: Mississippi Department of Natural Resources (15)

The contents of licanse applications require plans for coping with radiological
emergencies. These types of plans place a considerable amount of responsibility
for planning on the State and Tocal governments. The extent and scope of the
plans should be defined as in those regulations required for nuclear commercial
power reactors.

Staff Response to Comment No. 146:

The extent to which particular requirements should be included in emergency
plans will be dealt with in the technical criteria.

Comment No. 147: Mississippi Department of Natural Resources (15)

The consultation process should give the State a stronger, more formalized role
in the activities of site charactarization, particularly those that relate to
site spacific data as opposed to generic data. The concurrence part of the
consultation and concurrence procaess would then be addressed by any State and/or
federal laws in place. The consultation definition and process should be made
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clearer to the extent that the State has the procedure available to recommend
specific courses of action whereupon the Director of the NRC's Office of Nuclear
Materials Safety and Safeguards would respond in writing as to why a particular
recommendation was not taken, if so. This would define the State participation
program in a formal sense. This, of course, would then modify the approval of
proposals process (Section 60.83).

Staff Response to Comment No. 147:

The proposed rule already states that the Director's final site characteriza-
tion analysis "shall take into account cbmnents raceived," from the States and
other persons, during the comment period. Pgragraph 60.11(e). Further, comments
received from States in accordance with paragraph 60.61 "shall be considered

by the Director" in formulating his views under §60.11(h). Further, the Director
is required to "respond to written questions or comments from the States, as

" appropriate, on‘the information submitted by the Department in accordance with )

© §60.11." Paragraph 60.61(c). NRC believes these provisions are fully responsive

to the concerns identified by the comment.

Comment No. 148: Southwest Research and Information Center (4)

Consultation and concurrence with the State should be required in §60.11(b),
rather than merely a notification that State or lacal governments may be re-
quested, as in the proposed rule. State participation and approval in all
significant decision points of repository development is essential for any kind
of public confidence in the licensing process. Thus, in §60.61 NRC staff must
be readily available to the States to provide technical assistance and
information. '

Staff Response to Comment No. 148:

See response to Comment No. 147. Additionally, NRC believes that appropriate
provisions regarding the furnishing of technical assistance and information

have been included in the proposed rule. See §§60.62 and 60.63.
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Comment No. 149: Natural Resources Defense Council (12)

The proposed regulations in two key respects restrict the opportunity for States
to participate in the NRC's review of its characterization reports and Ticense
applications. First, a State's participation is subject to the "availabilty

of funds" and "approval" by the Director of the Office of Nuclear Material Safety
and Safeguards. (Paragraph 60.83). Second, such participation is T1imited to
"affected states." (Paragraph 60.62(b)). NRDC belfeves that neither restriction
is appropriate or necessary. Indeed, these restrictions are 1ikely to impede
careful technical review of DOE's plans, and they are 1ikely to erode further

the already strained state-~federal relationship. The NRC, instead of conditioning
or restricting its assistance, should provide all interested, affected or host
states with the assistance they need to participate effectively in the NRC's
review of DOE's site characterization reports and license applications. Addi-
tionally, NRC should offer the same assistance to Indian Nations.

Staff Response to Comment No. 149:

To avoid potential misunderstandings at a future date, the staff thinks that it
is essential to indicate that the level of NRC assistance will necessarily depend
on budgetary considerations and the Commission's assessment of priorities at the
time. "Subject to the availability of funds" may not be the best choice of

words to express this concept but no better formulation comes to mind. With
respect to "affected States," see the response to Comment No. 142. Provision

has been made for assistance to Indian tribes.

Comment No. 150: League of Women Voters (6)

The regulations state that after the Department of Energy has published a notice
of the availability of the draft site characterization analysis in the Federal
Register, "a reasonable period, not less than 60 days, shall be allowed for :
comment on the draft site characterization analysis.” [60.11(e)] The regula-
tions also say that states potentially affected by DOE's analysis may submit -

to the Director (NRC) a proposal for state participation in the review of the
site characterization report and/or license application. [60.62(b)] But what

is not clear is how much time a state will have to prepare a proposal (including
obtaining citizen comments), apply to NRC for funding of that proposal, and
complete its program. Assuming that the state participation program takes a
year or longer to complete (which is very likely), it would seem that the general
public should have the same length of time concurrently to comment on the charac-
terization plan. Thus, the regulations should clarify how the time frame for
state participatfon in DOE's site analysis will relate to the time frame for
general public review and comment.
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Staff Response to Comment No. 150:

The proposed rule, the staff agrees, is indefinite with respect to the schedule for
submission and consideration of proposals for State participation. This was
deliberate, howaver, because NRC does not wish unduly to restrict the States'
flexibility in determining when, and how, to develop proposals. On the other

hand, the more quickly a State does prepare and submit a proposal, the more

1ikely it will be that.effect1ve State participation can be arréﬁged under

§60.63. To the extent practicable, State activities approved uﬁder that sec-

tion will contribute to the review of site characterization reports.

NRC would advise States, particularly under paragraph 60.62(a), that if they
wish to participate actively in review of a site characterization report, they

should Timit their initial proposals to that specific objactive.

There is no necessary conngction between the State's activities under §60.63
and the development and pu611cat10n of site characterization analyses although,
as stated above, States will be encouraged to take advantage of §60.63 so as
to increase their ability to contribute to the review of the site characteri-

zation report.

Comment No. 151: League of Women Voters (6)

While the proposed rule states that "proposals for participation and review

shall be signed by the Governor of the State submitting the proposal..." the
regulations do not specify that the Governor's office will coordinate the pre-
paration of the proposal. [60.62(c)] Thus, under the proposed rule, citizens
would be at a loss to know whom in their state to approach with recommendations
for this proposal. The regulations should require the governors of affected
states to appoint a Tead agency, office or committee to serve as a 1iaison with
NRC staff and citizens on the site characterization plans and license application.

101 Enclosure "B"



Staff Response to Comment No. 151:

NRC thinks this kind of administrative decision is bast left to the individual
States. To illustrate: 1if MRC were to specify that the Governor should appoint
a liaison, it might be intruding upon the prerogatives of the Legislature to

develop some other structure.

Comment No. 152: Southwest Research and Information Center (4)

Regarding public participation, it should not be left exclusively to the states,
which is what the proposed rule seems to imply in §60.62(c)(4). NRC should
have publfc participation through hearings, NRC should consider funding such
participation, at least under a reimbursement method similar to that used in
the Public Utility Regulatory Policy Act (PURPA). Furthermore, NRC's rule should
require that DOE fund and be responsive to public concerns and input.

Staff Response to Comment No. 152:

The proposed rule provides for public participation throughout the NRC review
process. See paragraph 60.11(d) (site characterization analysis) and the relevant
provisions of 10 CFR Part 2 (Rules of Practice, esp. §§2.714 and 2.715) and

10 CFR Part 51 (review of draft environmental 1mpacf statements). The purpose

of paragraph 60.62(c)(4) is to facilitate, to tﬂe extent permitted by law, the
active participation of local governments and citizens in the NRC review. The
issue of funding intervenors involves policy considerations beyond the scope

of the present rulemaking.

TWO COMMENTERS ADDRESSED THE TERMINATION OF A LICENSE FOLLOWING DECOMMISSIONING

Comment No. 153: Sierra Club (9)

Section 60.52, which provides for the termination of a license following the
decommissioning of the site, should be eliminated from the Proposed Rule. The
issue of license termination is a major policy question requiring further study
prior to adoption. Such a provision can always be added to the Commission's
Rules at a future date.
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Staff Response to Comment No. 153:

NRC agrees that the issue of license termination is a major policy question.
Further, NRC has no doubt that there will be considerable debate regarding
license termination over the decades between adoption of rules and implemen-
tation of the provision. NRC could have omitted the topic altogether, as is
suggested. But it seems to us that some recognition of the issue is desirable
so that the rule covers the entire process. Note that there {s no assurance
under the proposed language that the license could be terminated since a de-

cisfon to do so could only be made if "authorized by law."

Comment No. 154: State of Connecticut, Department of Environmental Protection (17)

I do not believe, however, that it will ever be appropriate for the U.S. Nuclear
Regulatory Commission to terminate a 1icense for a repository after decommis-
sioning. Provisions must be made for adequate federal funding to support a

monitoring and possible control program to be administered by the State after
decommissioning.

Staff Response to .Commen No. 154:

See response to Comment No. 153. Also, the DOE, not the NRC, has the responsibil-
ity for developing and administering the monitoring program. The NRC does not
know the extent to which the DOE will include the host State in this monitoring

program.

ONE COMMENTER ADDRESSED POST-COMMISSIONING MONITORING

Comment No. 155: Mississippi Qggartment of Natural Resources (15)

In the license amendment to decommission the description of the program for
post-decommissioning monitoring should be more specific and require some mini-
mum level of activity in perpetuity.
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Staff Response to Comment 155:

DOE will provide information on a proposed program for post-dacommissioning
monitoring and land use control. See, especially, paragraph 60.51(a). The
minimum Tevel of these activities is a subject that should more appropriately
be_raised in connection with the technical ériteria to be issued by the

Commission.

ONE _COMMENTER ADDRESSED THE ISSUE OF APPROVAL OF PROPOSALS

Comment No. 156: James G. McCray (8)

Paragraph 60.83(c):

Add: "...., the decision shall be approved by the Commission and shall
state the reason for the rejection.

Comment:

If there is a requirement that the state plan be signed by the State
Governor, then it seems appropriate that any rejection be approved at the
highest level, i.e., the Commission.

Staff Response to Comment No. 156:

The Commission has a responsibility to act in a quasi-judicial capacity in

connection with applications submitted by DOE.

Any participation by the Commission in staff activities related to an applica-
tion, or in contemplation of such an application, should be avoided, so as to
~ preserve the Commission's ability to consider all questions exclusively on the
basis of the record compiled in formal proceedings. For this reason, the
decision in question is properly that of the Director of the Office of Nuclear
Material Safety and Safeguards.
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" ONE_COMMENTER ADDRESSED POTENTIAL CONFLICTS OVER NATURAL RESOURCES

Comment No. 157: Natural Resources Defense Council (12)

Primarily because the principal focus of DOE's site selection program of DOE's
Office of Nuclear Wasta Isolation is on salt deposits, potential conflict with
natural resources is a major concern in considering the adequacy of site charac-
terization reports and 1icense applications. DOE's advocacy of the WIPP site
near Carlsbad, New Mexico, and its emphasis on salt domes for disposal of com=
mercial wastes, underscore this concern. Yet, the proposed regulations do not
addrass the issue of potentfal conflicts over natural resources. This is a
fatal omission. (See, §60.21.) Indeed, consideration of this issue may be -
even more important in terms of finding an acceptable site than the other
technic?l)areas of concern currently identified in the proposed regulations.
(§60.21(c).)

The final regulations should require, in DOE's site characterization reports
and license applications, a full discussion of the presence and potential of
natural resources as a threat to the integrity of the waste containment system.
In particular, DOE should be directed to evaluate the probability and possible
consequences of extraction of resources in the area of the proposed site,
assuming that the human intruders are unaware of the prasence of deposited
radioactive wastes.

Staff Response to Comment No. 157:

Appropriate revisions have been made to take the concerns into account. Although
the staff believes the issues were implicit in the proposed regulations, a

clarification of the point does appear to be desirable.

ONE_COMMENTER SUGGESTED THE USE OF THE TERM “PRELIMINARY INFORMATION"

Comment No. 158: Shaw, Pittman, Potts and Trowbridge (14)

In the reactor licensing context, 10 CFR §50.34(a) acknowledges that the con-
struction permit application may contain "preliminary" information. Thus, the
preliminary safety analysis report may include the "preliminary design of the
facility," §50.34(a)(4), a “preliminary plan for the applicant's organization,"
§50.34(a)(6), and a discussion of "preliminary plans for coping with emergencies,"
§50.34(a)(10). Proposed Part 60 does not contain comparable language. Indeed,
the language of §60.24(a) that the application be "as complete as possible in
1ight of information that is reasonably available at the time of submission"

could be read to imply the need to go beyond the preliminary information more
typical of the pre-construction stage.

Staff Response to Comment No. 158:

See response to Comment No. 130.
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ONE COMMENTER ADDRESSED REPOSITORY DESIGN CHANGES
Comment No. 159: Rockwell Iniernationa1 (20)

Another concern of ours is the requirement that during construction, the reposi-
tory is evaluated for conformance with the design. It is our understanding

that mines (and in essence a geologic repository is a mine) are usually "de-
veloped" and cannot be "designed" in detail without extensive exploratory
drilling. We believe that this exploratory drilling should be done during the
site characterization phase and in sufficient depth to permit the design of

the mine. It should be recognized that design changes will probably be required
as the mine is developed, as the axploratory drilling and mining cannot cover
all contingencies.

Staff Responsa to Comment No. 159:

The NRC anticipates that the DOE will conduct borehole drillings as part of
site exploration and site characterization. "Extensive" exploratory drilling
suggested by the commenter is not deemed practical because of the risk that
the integrity of the site might be compromised by extensive borehole drilling.
The NRC assumes that the DOE will refer to information obtained during site

. characterization when designing a repository for a site.

The NRC recognizes that the design need not be so specific as to prevent adjust-
ments from being made in the course of construction, subject to conditions set
out in the construction authorization. However, we have provided for DOE to
inform NRC of significant data obtained during the course of construction,
paragraph 60.32(b) and in the updated application prior to issuance of a license,
paragraph 60.24(b).

ONE COMMENTER ADDRESSED THE EXTENT OF NRC COMMENT ON DOE PLANS

Comment No. 160: Westinghouse Electric Co. (5)

Note that not only can NRC (Director) comment on site work, but based upon DOE's
research and development in waste matters he is free to comment on all such
matters, and can do so, presumably, based upon preliminary data that DOE would
furnish under the explanation of "Other Reviews," Page 70412. The Director
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can also provide ..."specific guidance on technical matters, relevant to licens-
ing requirements.” This can seriously delay the timing for DOE's submission
for construction authorization, and receipt of wastes (Part 3).

Staff Response to Comment No. 160:

The cited language concerns reviews other than those described in the proposed .
regu]atiéns. The staff's objective is to assure that DOE has as much insight into NRC-
staff views, on a timely basis, as the staff can provide. Contrary to the commenter's
suggestion, NRC thinks that this dialogue should result in DOE's receiving useful

guidance that should speed up the preparation and review of its submittals.

ONE COMMENTER ADDRESSED STATUATORY LANGUAGE .

Comment No. 161: Sierra Club (9)

The standard to be applied in deciding whether to authorize construction of a
geologic repository is entirely too weak. (Section 60.31) The required "Safety"
findings (Section 60.31(a)) is merely that there be a "reasonable assurance"

that the types and amounts of wastes in the application "can be received, .
possessad, and disposed of in a repository of the design proposed without unrea-
sonable risk to the health and safety of the public." This finding is entirely
too lax. )

Similarly, the suggested "Common defense and security" finding (Section 60.31(b))
is so vague as to be of no consequence.

Staff Response to Comment 161:

The safety finding parallels a provision applicable to the_issuance of a con-
struction permit for a nuclear reactor. Paragraph 50.35(a)(4)(ii) of 10 CFR

Part 50. Although there are significant differences between repasitories and
reactors, the staff sees no justification for specifying hefe a standard more
rigorous than the "reasonable assurance" language in Part 50. On the contrary,
the staff must consider uncertainties about geological conditions that can

only be resolved during construction; because of these uncertainties, construc-
tion authorization for a repository might not require the same degree of assurance

that the staff would expect before allowing reactor construction to proceed. In
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each situation, however, the staff will insist upon assurance that is "reasonable"

in the context of the decision that {s being made.

The common defense and security finding satisfies any applicable legal requirements.
In fact, these matters are not expected to be important in the staff review; in

the absence of persuasive showings to the contrary, the staff could place sub-
stantial reliance upon the certification of DOE. Paragraph 60.21(b)(3). DOE fis
unique in this regard, because it shares with NRC the responsibility under the
Atomic Energy Act to protect the common defense and security. The objective of

the Energy Reorganization Act, Section 202, was to assure that the specified
waste-management activities be conducted safely, and it is this concern that

the staff must address carefully. The staff does not believe that it is called
upon to review common defense and security issues, except to the extent necessary
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