
August 02, 2023

EA-23-050

Marc Dauteuil, Deputy Director
BSX, LLC
3601 C Street, Ste 1000-37
Anchorage, AK 99503

SUBJECT: BSX, LLC - NRC INSPECTION REPORT 030-39105/2022-001, DISPUTED 
CITED VIOLATION UPHELD

Dear Marc Dauteuil:

On February 15, 2023, the U.S. Nuclear Regulatory Commission (NRC) issued the subject 
inspection report, Agencywide Documents Access and Management System (ADAMS), 
Accession No. ML23046A143. The inspection report documented a violation associated with the 
failure to ensure that licensed materials were only used by, or under the supervision of, 
individuals that were designated in writing by the Radiation Safety Officer.

In a letter dated April 12, 2023 (ML23103A472), you provided a written response disputing 
Violation B in Inspection Report 030-39105/2022-001. On April 27, 2023 (ML23116A283), the 
NRC acknowledged receipt of your letter.

The NRC conducted a detailed review of your April 12, 2023, letter and examined 
circumstances and applicable regulatory requirements in accordance with Part I, Section 2.8 of 
the NRC Enforcement Manual. This review was performed by a Senior Health Physicist from the 
Materials Licensing Branch of the NRC’s Region IV office staff who was not involved in the 
original inspection effort.
 
After consideration of the bases for your dispute of the violation, the NRC concluded that the 
February 15, 2023, inspection report correctly characterizes the violation. Therefore, the 
violation is upheld. The details of the NRC’s evaluation are documented in the enclosure.

Pursuant to the provisions of Title 10 of the Code of Federal Regulation (CFR) 2.201, BSX, LLC, 
is hereby required to submit a written statement or explanation to the U.S. Nuclear Regulatory 
Commission, ATTN: Document Control Desk, Washington, DC 20555-0001, with a copy to the 
Regional Administrator, U.S. Nuclear Regulatory Commission, Region IV, 1600 E. Lamar Blvd., 
Arlington, Texas 76011, and emailed to Lizette.Roldan-Otero@nrc.gov within 30 days of the 
date of this letter. This reply should be clearly marked as a “Reply to a Notice of Violation, 
EA 23-050” and should include, for Violation B documented in NRC Inspection 
Report 030-39105/2022-001: (1) the reason for the violation; (2) the corrective steps that have 
been taken and the results achieved; (3) the corrective steps that will be taken; and (4) the date 
when full compliance will be achieved.

mailto:Lizette.Roldan-Otero@nrc.gov
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In accordance with 10 CFR 2.390 of the NRC’s “Agency Rules of Practice and Procedure,” a 
copy of this letter, its enclosure, and your response will be made available electronically for 
public inspection in the NRC Public Document Room or from the NRC’s ADAMS accessible 
from the NRC website at http://www.nrc.gov/reading-rm/adams.html. To the extent possible, 
your response should not include any personal privacy or proprietary information so that it can 
be made available to the public without redaction.

If you have any questions concerning this matter, please contact Dr. Lizette Roldán-Otero of my 
staff at 817-200-1455.

Sincerely,

Geoffrey B. Miller, Director (Acting)
Division of Radiological Safety and Security

Docket No. 030-39105
License No. 50-35484-01

Enclosure:  
NRC Evaluation of Licensee Response
  to a Notice of Violation

Signed by Miller, Geoffrey
 on 08/02/23

http://www.nrc.gov/reading-rm/adams.html
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Enclosure

NRC Evaluation of Licensee Response to a Notice of Violation

Restatement of the Original Violation:

On February 15, 2023, the U.S. Nuclear Regulatory Commission (NRC) issued Inspection 
Report 030-39105/2022-001 and Notice of Violation to BSX, LLC (licensee or BSX), 
Agencywide Documents Access and Management System (ADAMS) Accession 
No. ML23046A143. The inspection report documented two Severity Level IV violations. 
Violation B was disputed by the licensee by letter dated April 12, 2023 (ML23103A472). The 
original Violation B is restated below:

B. License Condition 12 of NRC license No. 50-35484-01, license issued May 1, 2018, and 
Amendment No. 1, issued December 15, 2021, requires that licensed material shall only 
be used by, or under the supervision of, individuals who have received the training 
described in the application dated March 23, 2018, and have been designated in writing 
by the Radiation Safety Officer (RSO).

Contrary to the above, two examples of the licensee’s failure were identified:

1. During June 14-24, 2022, licensed material was used by, or under the supervision of, 
individuals that had not been designated in writing by the RSO. Specifically, during 
June 14-24, 2022, while conducting licensed activities at a temporary jobsite at 
Picatinny Arsenal, New Jersey, individuals who used licensed materials were not 
designated in writing by the RSO and were not under the supervision of individuals 
designated in writing by the RSO. 

2. During October 26 – November 2, 2022, licensed material was used by, or under the 
supervision of, individuals that had not been designated in writing by the RSO. 
Specifically, during October 26 – November 2, 2022, while conducting licensed 
activities at a temporary jobsite at the former Hunters Point Naval Shipyard, San 
Francisco, California, individuals who used licensed materials were not designated in 
writing by the RSO and were not under the supervision of individuals designated in 
writing by the RSO.

Licensee Response (Summary)

In a letter dated April 12, 2023 (ML23103A472), the licensee provided a written response 
disputing Violation B in Inspection Report 030-39105/2022-001. The licensee provided its basis 
for the dispute of both examples of the violation of License Condition 12, involving the 
requirement that licensed material shall only be used by, or under the supervision of individuals 
who have received the training described in the application dated March 23, 2018, and have 
been designated in writing by the RSO. 

Licensee Response to Violation B Example 1 (Picatinny Arsenal, New Jersey):

The RSO was physically present and personally directing the licensed activities. The licensee’s 
contention is that because licensed material was being used under the direct supervision of the 
RSO, there was no need for the RSO to designate any other individual in writing. 
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NRC Evaluation of Licensee Response to Violation B Example 1

The licensee stated in its response letter that the RSO was physically present and personally 
directing licensed activities at this temporary jobsite. The NRC inspector who conducted the 
inspection at Picatinny Arsenal on June 15-16, 2022, observed that the RSO was using licensed 
material by virtue of performing authorized user duties while standing next to the piles of earth 
being remediated. The licensed activity being conducted at the time of the inspection was 
moving soil contaminated with licensed material. The inspector observed the RSO supervising 
other individuals using licensed material in the vicinity of the piles of earth being remediated.

During the subsequent on-site portion of the inspection, which took place at Hunters Point Naval 
Shipyard in November 2022, NRC inspectors questioned the RSO as to whether any individuals 
had been designated in writing to perform or supervise licensed activities at Picatinny Arsenal. 
The RSO responded that he had been physically present, but that no one was designated in 
writing as having received the training described in the license application and authorized to use 
licensed materials, as specified by License Condition 12. Furthermore, the RSO had not 
designated himself in writing as having received the training described in the license application 
and authorized to use licensed materials. The inspectors further clarified, with the RSO, that 
because of the above the licensed materials were not used by, or under the supervision of, 
anyone designated in writing by the RSO.

The RSO stated that he believed that since he was present on site at Picatinny Arsenal for the 
licensed activities, that would suffice, but did not realize that he would also have had to 
designate himself in writing as a user and as having received the training described in the 
application dated March 23, 2018. The RSO’s misunderstanding of License Condition 12 was 
due in part to the fact that he is also the RSO for another NRC Material License, GES AIS, LLC 
(License No. 04-29353-01, Docket No, 030-38058). License Condition 14.A of the GES-AIS, 
LLC license states: “Licensed material shall be used by, or under the supervision of, [RSO…] or 
individuals who have received the training described in application dated May 31, 2019.” The 
RSO did not fully understand that these were two different NRC licenses with different license 
conditions and different license tie-downs. 

The reviewer, based on the assessment of pertinent documents and interviews with the involved 
inspectors, determined that the violation was valid because neither the workers nor the RSO 
had been designated in writing for the work performed at Picatinny Arsenal on June 15-16, 
2022, as specified by the license requirement. The designation by the RSO in writing is 
important because an RSO is certifying that individuals, including himself, are: A) trained in 
accordance with the training program approved in the license, and B) designated in writing to 
perform specific licensed activities and can function in designated roles with assigned 
responsibilities.

Licensee Response to Violation B Example 2 (Hunters Point Naval Shipyard, California)

The licensee indicated that on October 24, 2022, the individual designated in writing by the RSO 
as the authorized user communicated to BSX via email that she could “…no longer be the 
shipper of the bins, or the [State of California license] RSO...”. She further stated that she would 
be unable to participate in the NRC inspection scheduled for November 2, 2022, but she did not 
provide a resignation date. The licensee noted that no action was initiated by her at that time to 
terminate the contract under which her services were being provided. 
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The licensee noted that this individual had a written agreement in place (signed September 13, 
2021) that she would remain as RSO on BSX’s State of California license until such time as the 
license was amended. The licensee claims that the individual was providing functional oversight 
for the duration of licensed activities at Hunters Point from October 26 - November 2, 2022, 
based on this written agreement and the contract which was still in place with the licensee. The 
licensee states that the individual continued to provide support to BSX through early December, 
at which time BSX was able to secure the services of a replacement waste broker.

NRC Evaluation of Licensee Response to Violation B Example 2 

On October 24, 2022, the individual designated in writing as the authorized user (Ms. N) by the 
RSO communicated to BSX that she could no longer serve as authorized user for NRC licensed 
activities at Hunters Point, nor serve as RSO under the State of California license (License 
No. 8314-38) issued to BSX. Ms. N did not provide a resignation date and stated that she would 
not be available for the announced NRC inspection at Hunters Point on November 2, 2022. The 
licensee stated in its response letter to the NRC that Ms. N continued to provide support through 
early December 2022. The licensee provided a copy of Ms. N’s contract stating that she agreed 
to remain the RSO for the State of California license until the California license was amended. 
The licensee also indicated that Ms. N was bound by contract to remain in her position as RSO 
for the State of California license, and used this logic as the basis for contesting Example 2 of 
Violation B. 

Ms. N’s contract involving the State of California license is not applicable to activities being 
performed under NRC License No. 50-35484-01. The licensee stated that a replacement 
authorized user for NRC licensed activities (Mr. W) was designated in writing on November 2, 
2022. This designation in writing occurred after the violation was identified by the NRC 
inspectors on the day of the inspection (November 2, 2022). The NRC inspectors determined 
that Mr. W was adequately trained and that he’d been routinely engaged in NRC licensed 
activities at Hunters Point.

The burden of proof falls on BSX to demonstrate to the NRC that a trained and designated 
individual (authorized user) provided supervision of NRC licensed activities at Hunters Point 
between October 26 and November 2, 2022. In BSX’s response letter dated April 12, 2023, the 
licensee did not state that a trained and designated individual (authorized user) provided 
supervision at Hunters Point between October 26 and November 2, 2022. The licensee stated 
that the authorized user (Ms. N) “continued to provide support” and “provided functional 
oversight” until early December 2022. The NRC does not agree that providing “support” in this 
way, while not physically present and after having effectively left employment with the licensee, 
constitutes supervision that would meet the requirement of License Condition 12. Furthermore, 
in the letter dated October 31, 2022 (ML23109A338), the licensee requested that the State of 
California amend BSX’s California License No. 8314-38. BSX stated that Ms. N was “no longer 
involved in license implementation,” and requested removal of her name from the California 
license. This contradicts BSX’s response letter to the NRC dated April 12, 2023, regarding the 
status of Ms. N as an individual who could provide supervision as an authorized user in both 
licenses.

Region IV inspectors determined, through records review and interviews, that a former BSX 
employee (Ms. N) had been designated in writing on May 6, 2022, by the RSO, and that Ms. N 
supervised NRC licensed activities at Hunters Point. However, Ms. N left BSX on October 24, 
2022, and NRC licensed activities, including the use of licensed material, continued at Hunters 
Point although no other individuals at Hunters Point had been designated in writing by the RSO 
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until November 2, 2022. Additionally, NRC inspectors confirmed, by records review, that the 
date range of October 26 through November 2, 2022, as written in Violation B, accurately 
reflects the dates that NRC licensed activities were conducted at Hunters Point without 
supervision by a designated authorized user.

Written designation by the RSO is important because the RSO is certifying that: 1) individuals 
using licensed material are trained in accordance with the training program approved in the 
license, and 2) individuals are designated in writing to perform specific licensed activities and 
can function in designated roles with assigned responsibilities. In the case of Violation B 
Example 2, the designation in writing under the NRC license applies to the individual providing 
the supervision (Ms. N with a written designation start date of May 6, 2022, and ending on 
October 24, 2022, when her resignation notification email was sent; and Mr. W with a written 
designation start date of November 2, 2022). Since there was no designation in writing between 
October 24 and November 2, 2022, for an individual to provide supervision of licensed activities 
that were conducted at Hunters Point between October 26 and November 2, 2022, the NRC 
concludes that the requirement in License Condition 12 was not met during that time.

NRC Conclusion

As a result of the NRC staff’s evaluation above, the NRC is upholding the Notice of Violation in 
Inspection Report 030-39105/2022-001 as written.
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