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Michael F. Keller
President
Hybrid Power Technologies LLC

July 11, 2023
Regulations.gov NRC-2022-0074 thru 0082 HYBRID POWER TECHNOLOGIES

Mr. John W. Lubinski

Office of Nuclear Material Safety and Safeguards
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Subject: Hybrid Power Technologies LLC Input; DANU-1SG-2022-09 (NRC-2022-0082)
Operational Fire Protection Programs

Mr. Lubinski:

The NRC recently (June 21, 2023) issued revised due dates (to August 10, 2023) for Federal
Register notices soliciting comments on various draft Interim Staff Guidance (ISG) documents
involving advanced reactors. This letter provides general and specific comments.

As a general remark, we are of the opinion that the Nuclear Modernization Act of 2019 (Act)
clearly reinforces earlier Congressional direction that industry codes and standards are lawful
mechanisms for compliance with Code of Federal Regulations (CFR) considerations involving the
design, construction, and operation of advanced nuclear power plants in this country. These codes
and standards reflect the collective wisdom of thousands of professionals, typically over the course
of over ¥ century. Theses codes and standards, which in general are quite extensive, are developed
in a free and open manner, with all issues openly resolved. The NRC staff has been a part of these
development activities. The collective expertise lies embedded in the industry codes/standards.

In light of the Act, remains unclear why the staff insists that codes/standards must be endorsed by
the staff (there are legions of unendorsed codes and standards) as there is no unambiguous support
for such a claim in the CFRs. Further, the staff should not state “staff endorsement” is needed
unless the codes and standards have been clearly shown to be materially defective relative to
Safety-Related considerations. Risk-Significant material defects are of a reduced stature. Staff
disagreements associated with code/standard content must rise to a serious level.

In general, 1ISGs should require the applicant identify the applicable industry codes and standards
intended for use while clearly stating that staff reviews shall be based on the applicants’
conformance with the identified industry codes/standards. The depth of the reviews must be
commiserate with the level of risk determined by the applicant using industry codes/standards. The
primary emphasis must be on safety related items. If summary information from code/standard
elements are considered necessary for inclusion in licensing submittals, then such needs should be
succinctly and clearly identified in the guidance documents, with the requested content being
commiserate with the level of risk.

The staff appears to be manufacturing new licensee obligations based on reading into the CFR’s
enhanced requirements that are not there or outside the Act’s intent. Citing the unapproved
10CFR53 or possible CFR’s is inappropriate, including speculation on potential new requirements.

NRC lower tier regulatory documents such as the SRP represent guidance that cannot be used to
coerce applicant compliance with staff desires that run counter to Congressional direction.

In general, we question the validity of the staff’s proposed approach. However, legal challenges
are obviously counterproductive for all parties, at this time.
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Michael F. Keller
President
Hybrid Power Technologies LLC

July 11, 2023
Regulations.gov NRC-2022-0074 thru 0082 HYBRID POWER TECHNOLOGIES

Attachment (1) provides specific comments on the proposed REF. [1] interim staff guidance
involving operational fire protection programs. In our view, the ISG needs to be rebuilt or
abandoned because of (1) inconsistencies involving risk significance, (2) major shortfalls
involving codes/standards applicability and (3) apparent new requirements that lack risk
proportionality. These issues are at odds with the Modernization Act.

Undue overregulation needlessly stifles advanced nuclear energy development while being a threat
to the country’s long-term strategic need for energy independence. Also, as a small business, we
are particularly severely financially impacted by undue overregulation.t

In closing, the staff needs to seriously consider the Congressional direction of the Modernization
Act and move away from the highly prescriptive regulatory methods of the past. Simplify the
process.

Regards,
Michaoel F Keller

Michael F. Keller Professional Engineer — State of Kansas
President
Hybrid Power Technologies LLC

A small business of the state of Kansas developing patented advanced reactor energy plants.
m.keller@hybridpwr.com
913 375 6983 (cell)

References
[1] Regulations.gov docket NRC-2022-0082

Attachments:
(1) HybridPwr Comments (rev 0) on DANU-ISG-2022-09.

1. DOE “cost share” requirements for grants are financially lethal to small businesses, unlike larger firms
able to easily secure the needed funds. As such, overregulation is particularly damaging to small
businesses that are more-or-less financially on their own. In passing, we note small U.S. businesses, the
engines of innovation in this country, are effectively excluded from nuclear energy innovation and
development.
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HybridPwr Comments rev 0  on DANU-1SG-2022-009 Operational Fire Protection Program

Item/ Section

Comment

Basis for Comment

1. Purpose, pl

a. Add statement that ISG provides
supplemental guidance to applicants
using NEI 21-07 for application content
and NFPA 805/806 for fire protection
program elements.

b. Cite NEI 21-07 and NFPA 805 and 806.

The Nuclear Modernization Act unambiguously
gives codes/standards precedence over guidance
documents.

2. (a) P1, Purpose,
2" Paragraph

(b) P2, Background
2" Paragraph

(a) Delete references to speculative
changes to CFR’s, including proposed
10CFR53.

(b) Delete all requirements in the ISG
that rely on speculative elements in the
unapproved 10CFR53 and planned
amendments to 10CFR50 and 52

c. Delete 2"Paragraph, both sections

Citing the unapproved 10CFR53 or intended
amendments to 10CFR50/52 as a justification for
new requirements, even on an interim basis, is of
doubtful validity.

If simplifications (i.e. fewer requirements) are
intended for advanced reactors, then state reason
for such simplifications (e.g. simply refer to Nuclear
Modernization Act).

3. Guidance, p3, 1
paragraph

Delete all sentences starting with
“However, the general design criterion “

GDC 3 (Fire Protection) is relevant to all advanced
reactors.

Discussing the need for new Principal Design
Criteria for advanced reactors is not relevant to this
specific ISG.

4. Guidance, p3, 2™
paragraph.

P4, 1 paragraph

Delete, replace with: “The operational
fire protection program establishes day-
to-day programmatic measures to insure
key nuclear safety functions are properly
protected against fires during plant
operation. These key nuclear safety
functions are Safety-Related and to a
lesser degree Risk—Significant. The
applicant must identify the general
features of the operational program, as
linked to specific provisions of governing
industry codes/standards.

The paragraphs are overly prescriptive

Fire detection, suppression, and mitigation
measures are not safety-related, while other risk-
significant items are of varying (including lesser)
degrees of importance. As such, the license
application involving fire protection operational
controls should be general in nature, but tied to
specific provisions in applicable codes and
standard.

5. Guidance, p4,

Delete identified content in the
sentence “This regulation incorporates
by reference NFPA 805 with-certain

exceptions,clarifications,and

”

Effectively coerces applicant to use lower tier
guidance regulations. However, the Nuclear
Modernization Act unambiguously gives
codes/standards priority. The codes/standards
were developed by experts in the field, whereas
the staff does not possess such credentials. Further,
the Code of Federal Regulations does not explicitly
require staff endorsements. Also, there are
numerous routinely used codes/standards that are
not endorsed by the staff, nor has a licensee
explicitly justified their use.

6. Guidance, p4,
last paragraph

Delete all content after 1%t sentence.

Not relevant to ISG, while only serving to set the
stage for new requirements.

7. Regulatory Basis,
1%t paragraph,
items 1 & 2

PDC 3 is not a part of RG 1.232. Alter the
sentence to properly reflect the
relationship.

PDC 3 is a requirement of the CFR, whereas RG
1.232 is a guidance document. The staff is
confusing requirements versus suggestions.
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HybridPwr Comments rev 0  on DANU-1SG-2022-009 Operational Fire Protection Program

8. Regulatory Basis,
2" paragraph, item
4

Delete reference to RG 1.189

Fundamentally discusses design features as
opposed to plant operational programs and as such
is not particularly relevant. Introduces the likely
potential to create unnecessary requirements,
contrary to Modernization Act.

9. (a) Application
Guidance - Fire
Protection Program
(Administrative
Programs during
Operations), P6 thru
13, items 1 thru 16.

(b) Item 7

(c) Item 8

(a) Only list key topic areas; delete
explanatory text. Applicant to generally
identify how implementation occurs and
what industry codes/standards apply.

(b) Delete all references to QA

(c) Delete this item in its entirety

(a) How implementation occurs is the subject of
applicable industry codes/standards. The staff is
attempting to add specific implementation
requirements that are not justified considering that
fire protection is not Safety-Related. The staff
requirements are at odds with the risk informed
considerations of the Modernization Act.

(b) See comment #4 and above item (a). There are
no CFR requirements for fire protection QA. Item
#7 is clear regulatory overreach.

(c) See comment #4 and item (a) above. There are
no fire protection V&V CFR requirements. ltem #8
is clear regulatory overreach.

10. Staff Review
Guidance -
Acceptance
Criteria, items 1
thru 9

Delete all items and replace with list of
key topic areas (see comment #9 (a))
and statement that the staff reviews are
to use the applicant’s specifically
identified industry codes/standards
elements as the basis for review and
acceptance.

The Acceptance Criteria are open ended while
RG1.189 is regulatory overreach on a vast scale in
the light of the Modernization’s Acts requirements
concerning risk informed considerations and the
priority of industry codes/standards

11. BACKFITTING
AND ISSUE FINALITY
DISCUSSION

Delete all requirements in the ISG that
rely on speculation of prospective
elements in the proposed and
unapproved 10CFR53 and planned
amendments to 10CFR50 and 52

Appears the staff is attempting to use the ISG for
back fitting, considering that a number of new
requirements are apparently being proposed that
are outside the existing Code of Federal
Regulations and industry codes/standards.

Citing the unapproved 10CFR53 or intended
amendments to 10CFR50/52 as a justification for
new requirements, even on an interim basis, is of
doubtful validity.

If simplifications (i.e. fewer requirement) are
intended, then state reason for such simplifications
(e.g. refer to Nuclear Modernization Act).
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