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ATOMIC ENERGY COMHISSION 

.5,o CPR Parts 2, 50, 55, and ~12.,/ 

RULES OF PRACTICE 
LICENSING OF PRODUCTION AND UTILIZATION FACILITIES 

OPERATORS' LICENSES 
PROCEDURES FOR REVIEW OF CERTArn NUCLEAJL..REACTORS 

EXEMPTED FR011 LICENSING REQUIREMENTS 

~mendments to Rules of Practice; 
Statement of General Policy; Miscellaneous Amendments 

/ 

· The Commission has under consideration several amendments of 

its Rules of Practice, 10 CFR Part 2, the adoption of a atotem~nt of 
I, 

feneral policy to be appended to that part and miscellaneous amendments 
,i 

~ of Parts 2, SO~ S~and 115. It is expected ~hat the amendment~ will 

expedite the Commission's facility licensing procedure and clarify 

certain provisions in existing regulations. 

Licensing hearings involving the construction and operation of 

puclear reactors and other production and utilization facilities· are 

Qrdinarily conducted by atomic safety and licensing boards whose 
-'l 

establishment by the Commission was authorized by section 191 ·of the 

Atomic En~rgy Act of 1954, as amended (the Act). The Commission has 
!J 

,f ~~thorized such boards to conduct public hearings and make initial 
''. 
~cisions in proceedings relating to the grantingj suspending, revoking, 
, ,,.~ 
t,::: 
tjt amending of licenses -or authorizations issued by the Commission. 
~ 
Rules applicable to licensing proceedings conducted by boards {and by 

hearing examiners) are set forth in 10 CFR Psrt 2. 

The amendments to Part 2 and policy statement under consideration 

reflec;; ,seve.1:c.l of the recommenc..at1.ons mo.de by _a. severi-rr.ember 

P.eeulatory Review Panel, o.p:pointed by the Commission to study (1) the 

progro.ms o.nd procedures for licensing and regulation of reactors 

o.nd (2) the deci3ion"rnn.king process in the Commission's regulatory 

:progro.m. -The Pc.nel' s report included o. number of :re·coromenda.tions in both 

- l 
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o.rea..s; :particularly :in respect to the conduct of 11uncontested" ,.: licena ing . 

J 

proceedings at the c~nstruction permit stageo 

Proposed Ar.:endments to P~ 

The :proposed amenqn:ent of§ 2.104 which follows would ajld a new 
1 

:paragraph, (b) to set out the issues which will be specified in the 

potice of hearing on ap:plica~ions for a construction permit for a 

'facility under section 103 or section 104 bo of ~he Act or for a testing 

facility under section lo4 c~ of the Act. If such a proceeding is not 

_ contested., a de ~ review of the application would not be conducted, 

and the board would determine whether the application a.nd the record 
- -

of the proceeding contain sufficient inf'ormation, and the review of tbe 

applic~tion by the Commission's regulator/ sta:ff bas been a.dequa~e, both 

to support the findings proposed to be made by the Director of ReguJ.ation, 

· which are necessary under the Act and the Cornmission 2 s regulations, for 

the issuance of a provisional const:ruction permit, and tbe issuance of 

the provisional construction permit as ~reposed by the Director of 

Regulation~ If such a :proceeding is "contested,"* ·the board will 

decide aD. matters in controversy, and :rr.ake the findings o~ the issues 

specified 1n tbe notic~ of tearing for a contested proceeding, 

The proposed amendment of e 2~721 would set out the procedure 

followed by the Commission in designating a technically qualified alternate 

for an atomic safety and licensing boa.rd and the effect of such desig­

no.tion., The Olllendn:ent would ·a:9ecify tho.t if 0, tccb:l-ically qualified 

*A "contested proceeding" would be defined in thC! Commission' a 11Rules of 
Pre.ctice" by a. pro:posed arr:endrr.ent to 6 2a4 of lO CFR Pa..~ 2 1 issued 
s:i.multaneously herewitho 

- - - _,_ ___ ._ - ---··------. 



meBber of a board becomes unavailable before the hearing commences, 

the board may constitute the alternate as a member of the bo~rd by 
I 

notifying the CoTrimission and the alternate. 

Amendment of §12.764, Expedited effectiv~e~of 2:.E!.itial decision 

directing issuance or amendment of construction permit, is also proposed. 

The Dresent rule provides that initial decisions directing the issuance 

, or amendment of construction permits and authorizations may, upon writt~n 

motion and after specified findings are ma.de by the presiding officer, be 

made effective ten days after tb.e date of isouance; the rule also provides 

that effectiveness rr:ay be stayed pending filing of a petition for review 

of the provision for expedited effectiveness. The Commission ha.a con~luded, 

bo~ever, that, except ~here good cause has beea oho-wn by a party why ~he 

initial decision should not becoree 1millediately effective, its licensing 

procedures ce.n be expedited by providing for an initial decision which 

directs the issuance or amendment of a construction permit or authorization 

to become effective immediately without the neceseiity of filing a motion, 

subject; of c.ourse3 to Cou:mission review. The proposed amendment which 

follows would implement that conclusion and w~uld aJ.so provide that the 

Director of Regulation must issue the permit authorized within ten days from 

the effective date of the initial decision. 
( 

Proposed Statement of General Policy -
Ap-pendix A to Part 2 

Certain recommendations of the Regulatory Review Panel do not require 

or le~d t~emseives3 to in~lusion as formal rules in the Commission's Rules 

of Practiceo They have 3 however, been inco:;:-porated in a proposed statement 

of general policy (Append.ix A to Pe.rt 2), which would explain the procedures 

to be foJ..lowed in the conduct by atomic safety ~d licensing boards of 

proceediwgs involving applications for construction permits on ~hich the 
- -

Act requires a hearing. The Coronission expects that the provisions of 
- ' 

the pro~osed Statement of General Policy, t? the extent that they are not 

incouBiatent ~ith the Cnrnt'lissioa 1 s rul.es and regulations, "Will be useful as 

interim guidance until such time as the CoI!iIIlission takes :further action on 

them. 

- 3 -
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Proposed Amendn:.ents to PD.rte 50, 55 en~ 115 

The Comnission is proposing minor or clcrifying omenqroents of 
I 

10 CFR Parts 50 ~~ 115 with respect to (l) the fin1ings n~cessary 

to support the iss4ance of a provisionnl construction per~it or 

aut:i.orizn tion and Ci) th2 tei.-ms used to de3igna t-2 the d-::,~uments 

· hich are now term~d (a) th.! "ha:.ards repo::t'' aunmitt~G {"1 applicants 
- J 

for permits or lici:::ns':!S und,.'.!r Part '10 or au-tbo::izations \nder Part 115 

and (h) the "hazards 2-na.lysis' 1 pr~pared by th~ .Conmiosion ~ s rugulatory sta. ~€. 

At present,§ 50.35(a) of Part 50 ond § 115.24(n) of Port ll5 

authorize issuance of u provisional construction permit or authorization 

if, among other things.)) the Ccmrnission finds tho.t "the applicont ~* hns 

identified the rru:i.jor features or components on which technical informo.ticn 

is required11 (subpo.:rogro:ph (1)), tho.t "the ~01?1tted 'tecbnt ca.l infornm.tion will 

be supplied" ( subpo.ro.gro.ph ( 2)), c.nd thn,t "the applicont · ho.a proposed, ond 

there will be conducted, o. research and develo-prr.ent progrom reasonably 

designed to resolve the s~fety questions, if ony, with respect to those 

feo.tures or components Which require :research ond development" 
-

(subparo.gra.ph (3)). I-tis proposed tho.t § 50.35(0.) (l), (2) and (3) ond 
I, 

§ 115.24(0.) (1), (2) ond (3) be tm.ended to clarify the point tho.t certnin 

design und technical informo.tion need not be submitted until the operating 

license stage. 

In o.ddition, the CoILillission proposes to runend ·Parts 50 o.nd 115 

( 
I II 

ond Parts 2 and 55) to substit_ute the tenn "so.fety annJ.ysis report for 

0 ho.zo.rds S'Uillill£1.rY report" nnd "so.f'ety ono.lysis" for "hozo.rds o.no.lysis" (or. 

the equiva.Jent) where they a.ppeo.r. It is believed tbo.t the terms "so.fety 

nnalysis :ceport" and "safety onoJ.ysis11 are more o.ccurote descriptions of 

those documents. All of these proposed nmendments _ a.re clarifying in no.ture 

ond have no substontive effect on existing construction permittees under-
' -

Po.rt 50 or holders of o.uthorizo.tions under Part 115 ·'. · - • , 

Pursu8.nt to the Atomic Energy Act of 1954, as on:ended, o.nd the 
' --

Administra.tive Procedure Act of 1946, ?otioe is hereby -given tho.t 

ndoption of the following on:en&l:enta of 10 CFR Parts ·2,-?o, 55, o.nd ll5 

and of the proposed statement of genero.l pol,icy ia contemplo.ted. All 
'' 
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interested persons who desire to submit written cel'lll),ents or suggestions 
I , • 

for consideration ~n ~onnection with the propoaed amendments and statement 

of general :policy should send them to the ·secretary, United: States Atomic 

20545,.within sixty ~ays from 
5 

Energy Commission, Washington, D. c; 
. . 

publication of this notice in tee FEDERAL REGISTER. C.oruofits received 

F· , after that time will be considered if it is practicable tt do so, but 

assuxance of consideration cannot be given except as to coft,menta filed 
I 

within the period sriecified • 

. l. ·Paragraph (b) of§ 2.104 of 10 CFR Part 2 is redesignated paragraph (c) 
. . 

and a. new paragraph (b) is added to§ 2.104 to read as follows: 

~ 2.104 Notice of hearing. 

{ 

(b) In the case of an .application for a construction permit for s 

facility on which the Act requires a hearing, the notice of 

hearing will, unless the Commission dete::mines otherwise, ~tate, 

in implementation of subparagraph (a)(3) of this section: 

(l) That, if the proqeeding is a contested proceeding, the 

presiding officer will consider the following issues: 

(i) Whether in accordance witb·t~e provisions of 

~ 50.35(a) of this chapter 

(2;) The applicant has described the proposed 

design of the facility, ,including, but not 

lioited to, the principal architectural and 

e~gineering criteria for the design, and has 

identified the major features or components 

incorporated t11.erein for the protection of the 

heal th and : safety of the public;* 

-:q•he Commiosion has issue6. for int~rim guidance 11 General Design Criteria. 
for·Nuclear Power Plant Construction-Permits." -See press release No. 
-H-252, dated Nove1Lber 22, 1965 •. - :- -1• 

•,, I 

'1 ,, 
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Such further technical or des~gn information 
I 

as may be reg_uired to co111plete t~e safGty 

analysis, and which can reasonably be left 

for later consideration will bei supplied in ' . (,;,i , 

the final safety analysis repo~; ' 

Sa.f'ety features or components, if any, w~ic~ 
) 

( 

require research and developmen11 have been 

describediby the applicant a.nd the applic~t 

has proposed, and there will be·conducted, a 

research and development program reasonably 

designed to resolve any safety questions 
I 

associated with such f~atures or components; 

(d) en ~he basis of the foregoing, there is 

reasonable assurance that (i) such safety 

questions will be satisfactorily resolved at 

or before the latest date stated in the 

application for completion of construction of 
' ,I 

the proposed facility and (ii) taking into 

consideration th~ site c;iteria contained in 

10 CFR Part 100, the proposed facility can be 

constructed and operated at tbe proposed 

location without 'Uildue risk to·the health and 

safety of the public; 

(ii) 'Whether tb.e applicant :i.s technically qualified to 

design and construct the proposed ~acility; 

(iii) Whether t~e applicant 1s r1uancially quo.lified to 

design and construct t~e proposed facility; 

(iv) Whether the issuance of a permit.for the 
\ 

conutruction of the facility will be inimical to 

the corr:mon defense and security _or to the health 

and safety of the public • 

., 6 .. 
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(2) IJ;ha:t?, if the··proceeding is not a contested 

proceeding, the presiding officer ~'1.U, without 
--- - --

conducting a de novo·review of the application, 
-- 1. 

. ' 
determine whether the application an(l the record of 

I 

rthe p~ceeding contain sufficient iµformation, and 
;,,..,., . . . 

, . - . \ 

~~)Phe review-~f the a~plication bj t~~ommission's 
~- . 

/ regulatory staff has been adequate, to support 
! 
t affirmative findings on Issues (1) - (iii) specified 

in 'subparagraph (1) of this pa.ragrap,h (b) and a 

negative finding on Issu~ (iv) specified in' 

subparagraph (1) of_ this paragraph (1:i) proposed_' 

to be made and the issuance. of the provisional 

construction permit propeised by,the Director of 

Regulat:l.:on. 

2. Subparagraphs 2.1O5(b)(2)' and 2.1O6(b)(2) of 10 CFR ~a,:t 2 are amended 

by substituting ·the words nse.fety analysis" for "saf'eguards analysis" 

~here they appear~ 

3. Section 2.721 of 10 CFR Part 2 is revised to read as follows: 

ft 
1
2~ 721 Atomic ·safety and licensing boards. 

I 

(~) The Commission may.from. time to ti~e establish one 

or ~ore atomic safety and licensing boards, each 
. ' 

composed of three members, ·two of whom will be' 

technically qualified and one of whom will be 

q't..6.lified in the conduct of·administrative 

proceedings, to preside in·such proceedings for 

granting, suspending, revoking, ~r amending licenses 

or authorizations as the Commission may designate. 

,(E,) The Coirmission rnay__desigua.te a technically qualified 

cuternate for e.n atomic ss.f"ety· and licen~ing,b0ard 
• I 

established pursusntl tc!.\ para.graph (a) of this section. 
• I • -

If a, techniea.lly qualified: mezr;.ber ('if' a board bec~mcs 

unavailable bef'~re the hearing comn:.ence;'!, the bo&rd 

ma.y coaztitut~ the.alternate as e. zrember of the 

u 7 -
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I 
board by notifying the Comnission a.r+d the alternate 

who will, as of the date or such ndtifice.tion, serve 

as a. member of the "board. 
e , 

. ' 
I-
t 

. (,£). An atomic safety and licensing bo~rd shall have the 
'\ 

d~tiea and may exercise the powers of a presiding 

officer as· grant~· by § 2.·718 and otherwise in. thls 
. ' . 

pe.rto - At any ~ime when such a board is in exis te1~~e 

but is not actually in: session,· o.ny powers which 

could be exercised by a presiding officer or by tte 

chief hearing examiner_ rca.y be· exercise1 with reor,eci::: 

to such a proceeding·by the chairman of thi b,oard 

ho.ving jurisdiction over it. 
. . . 

4. Section 2.764 of 10 CFR Part 2 is revised .to read as follows: 

§ 2.764 Immediate effectiveness of initial decision directing 

iss'uance or amendment of construction :permit. 

( 

/ 

. . 
(a) Im. initial decision directing:the iosunnce or amend-

(b) 

ment of a construction pemit or construction 

' ' 
authorization shall be effective inmiediately upon 

issue.nee unless the :presiding officer finds that 

good ce.use ha.a been er.own by' :a pe.I'ty why .the ini tia.1. 

decision should not become immediately effective, 

subject to the review thereof and f\u-ther decision 

-by the 'Commission upon exceptiop.s* filed by any -

p8rty pursuant to s 20762 of,this part or u:pon its 

o-wn motion. · 

The Director o°f Regulation, :notwithstanding the 
I 

( 

filing o~ exceptions, sha.11.lissue a.construction 

permit or authorization, or·a~endments theret~, · 

·authorized by an·initi~l decision, within ten (10) 

days from the date o~ issuance of the decision. 

5. A statement of general policy is appended to 10: CFR Part 2 to read 

as ~ollows: I; 

' 

•::.-w.nue Part 2 no-w provideo for review by petition whtch the Corr.r;:;ission in 
its discretion may or may not grant(~ 2.762), the ·commission hus published 
for public con:ment proposed a~endments to Part 2 ~hich would provide for 
appeals from initial decisions as of right upon filing of exceptions. 
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APPEJ:IDIY. Ao STATEMENT OF GENERAL PCLICY: CONDUCT OF 
PROCEEDINGS FCR THE ISSUPJ1Cffi OF. CONSTRGCTION. 
I'ERMITS FOR J?RODUC~lO~{ MID '().i:!LJZl\T!r'N FACJ.LI• 
TlES FOR WEICH A HEARING IS REQUIRED.UNDER 
SECTI~N 189 ao OF TR3 ATOMIC ENERGY ACT 0F 
1954, AS AMENDE:) .- , 

On December 8, 1962, the Atomic Energy Commission published amend·cel.'.J.~S 
0 

of its Rules of Practice (10 CFR rart .2) To describe the functions and 

procedures of its atomic s~fety and licens::..Ug boards (27 F.R. 12184). ~tose 

amendments implemented. Public Li3-W 187-615 of the 87th Congress, effective 
I 

-August 29., 1962, which w~ desig,1ed. .to permit greater flexibility and to 

encourage informality in the conduct of AEC licensing proceedings. The state­

ment of consideratir,ns. which was published with the ~ndments to Psxt 2 

included,recommeudations for the conduct of' proceedings by a.tooic sa.i'ety end 

licensing boards., in order to cRJ:ry out the purpose that hearings in which 

there. are no substantial contested issues among the parties should be conduc-":ted 
,-

more inf'ormally than had theretofore been the.practice. On November 25, 1963, 

the Commission issued Press Release F~240 which covered in greater detall 

the same general subject matter as the statement of considerations and also 

emphasized the importance which the Commission attached to ·implementing the 

informal procedures to the fullest eA'tent practicable in uncontested cases. 
I ' • ,. 

In the statement of considerations the Comnissii:m, recogniz'ing the need for 

continuing review of its procedures, sp~cifically poiµted out that it intended 

to adopt from tme to. time any f~he·r air.endment-s of '1ts regulations which 

experience in the operation of atomic safety and licensing boards might indicate 

as bein3 necessary or desirable. 

As a part of' that continui~g review the Commission announced the o.ppo.i.nt­

ment of a seven-:membe~ Regulatory Review _Pane{ on Jan~y 25, 1965 to stup.y 

(1)_~~-p~ogrruns and procedures f?r the li~en~ing nnd. regulation of reactors 
~ : 

and (2) the decision~maki~g process in the Commission's regulatory program. 
'I -- '.I 

Several of the ~anel Is rec.ommendations ,. 'whic_h_ .1rrre sub.mi tted on July 14:, 

1965, a.re implemented ~n the amendments to P~ 2 whi~h have been issued 

s:!.mul.taneously herewit~: As e. result of thosef ruren~nts, the statement of : : 

considerations and pre~s release referred to above no: longer accurately reflect 

in detail current Commission rules and policJr. 

- 9 -
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Tile followir+g Staterr.ent of General Policy explains in detail the pro­

cedures which the Atomic ~nergy Com:.ission expects to be followed by.atomic 

safety and licensing boarc.s in the conduct, of proceedin[;s relating to t:·e 

issuance of construction :permits for nuclear powe~ and test reactors and 
i 

other production or utilization facilities for which a hearing is mandatory 

under section 189 ao of the Atomic Energy Act of 1954, as amended (the Act).* 

The Statement reflects the Commission's intent that such proceedings be 

conducted informally and expeditiously and its concern that its procedure~ 

maintain ~ufficient flexibility to accorrmodate that objective. 

Such proceedings are frequently uncontested in that the a:pplicat:i.o:l 

for a construction permit is not opposed by an inter-.renor nor are there 51:~~ 

controversies bet.ween t.he Coruniss-ion' s regulatoriJ staff and the applicant 

concerning the issuance of the permit o~ the terms and conditions thereof. 

The provisions of Section I thToush v-of the following Statement are, for 

the sake of convenience, set out in the frarr.ework of the uncontested pro­

ceedingo They are a~plica.ble also, howeve~, to the contested proceeding 
I 

except as the context would otherwise indicate, or except as indicated in 

Section VIo Section VI sets out the procedures specii'ically awlicable to the 

contested proceeding. 
( 

Atomic saf'ety and licensing boards are appointed from tir.:e to time by 

the Atomic Energy Commission to conduct hearings in licz~sing cases under the 

authority of section 19lo 

*~:{C(i,;_i-i: As the o-on .... ,~:i..--t. lffiY ot,bervi,sc int:i.':!~-:;c > t2i1::. Sto..te~nt is i:.lso 
::r;cnc-rc.J,¼ o.p:pl.icublc to the conduct o:f :grcccedioc;s for tl",c issuo.nce of 
o:per~~in~ licenses for such facilities, D.S ~rell as to authorizution 
proceedings conducted under Part ll5, Procedures for Review of Certa:.:i 
Nuclear Reactors Exempted from Licensing Reqi.l.ire~e~ts, and to licenslng 
~roceedinss or the ty2e described in the State~ent 'Vhich ma.y be conducted 
by a hearing examiner as the presiding officere 

- 10 -
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of the Act. Section 191. authorizes the Commission to establish 

one or more atanic safety and licensing boards to conduct 

public hearings and to make intermediate or final decisions 

in administrative proceedings relating to granting, sus~ending, 
} -I •• 

revoking or· amending, ficenses or authorizatLons i~sued by the 

Comm.ission1 tt requires tna.t each board'consist of t~o members 

who are technically qualifJ:ed.' and- one . member who is qualified 

. in the conduct of administ:t'ative proceedings. Members for each 

board may be appointed by·the Commission from a panel•selected 

from private life, tbe.-staff of the Commission or·other Federal 

agencies. 

This- statement is intended as a guide to the conduct of 

public hearings under the mandatory hearing requirements of 

the Act for theJnforination of the public and assistance of 

member~ of boards and parties to licensing.proceedin:gs. It 

is not all inclusive. 'rt is intended to explain -and1 i summarize_ 

certain requirements of governing statutes, the Commission 2s 

Rules of Practice, 10 CFR Pa.rt 2, and some applicable.principles 

of lawr and good practice. 

I. Preliminary Matters 

(a) A public hearing is.announced by the issuance of a 

notice ·or l:i~_iµ-ing signed ·.by the Commission',s Secretary, 

_ stating the nature of the hearing, its time·and place 

and the issues to be considered. -When _n heal:'ing is 

t~ be held before a b~rq, 'the.notice of he~ring will 

ordinarily 'd:eaigna.te the -ahairman arid., ·the other 

members. The notice of h~aring i~~published in the 

FEDERAL REGISTER at least 30 days prio~ to the date 

of hearing. In addition~ a-public-announcement 
. l,. '-. 

is issued by the Commission .regard:Lng th_e _date and 

place of the hearing •. -

- 11 -
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{b) !n fixing the time and place of any postponed 

hearing or of the prehearing conference the 
. . 

boards will take into ·ccnsiderat~on the 
' 

conyenience of board members, th~ AEC staff 

and other parties to the extent practicaole. 

(c) Th~ notice of heuring will, unless the staff 

opposes the application, include'the findings, 

'Which the Director'of Regulation proposes to 

make, t~t is, the findings which are necessary 

under the Act and the Con::rni.esion ''s regulations 

to sup~ort the granting of an application, and 

the form.of provisional construction permit whi~h 

be proposes to· issue. •The Director of Regulation 

will, of course, be free to propose different -

findings on the basis of new inforoation brought 

out at the hearingQ : 

(d) The notice of hearing will statz that the boa.rd 

will d~termine whether the application and the reco:i:d 

of th_e proceeding contain sufficient information, 

and the review of the application by the CoDmlission'o 

regulatory staff has been ade~uate, to .support the 

-findings proposed to be made by the Director of 

Regulation and the i'ssuance1of the proposed 

~rovisiona.I construction permit. 'Ihe notice of 

hearing Will also·· state that the board will not 

conduct a de~ review of the application. 

(e) Prior to a bee.ring;, .board. members should review 
- -

and become .-.familiar, ·with: - , 1 • . 

The ·record of any relevant prior 
- . 

proceedings •in the c_ase,i including 

initial_decisiops and Coll'.ir!lission 

· orders. 

'I 

12 -
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The Advisory Committee on :RecJctor Safegm,rds 

(ACRS) report, the staff sa.Cety analys :is , the 

application and all Qther papers filed in the 

proceeding. 

The Com,~ission's Rules of Practice, 10 CFR 

Part 2, anu such other regulations or pub­

lished statements of policy of the Commission 

as may be pertinent to the proceedings; 

(f'} At any time when a board is in existence but is not 

( 

aGtually in session, the chairman has all the powers 

of the boa-rd to take action on procedural. matters. 

The ~bairman may have occasion, when the board is 

not in session, to dispose of preliminary proce-

,duxal req_uests including, among other thirigs, 

motions by parties relating to the.conduct of the 

, hearing. Be may wish to discuss such req_uests with 

the other members of the board before ruling on them. 

, No interlocutory appeal* may be taken by a party 
- . 

as a matter of right from a ruling:of the chairman 

or the boar.d. The board should refer the 

challenged ruling t.o the Commission for a, final 

decision if, in its judgment, a pr.©mpt d~9ision_is 

necessary to prevent-detriment to .the public interest 

or unusuar •delay or expense. This authority should 

he exercised sparingly, and only when deemed essential 

' . \ 
'in fa'irness to the parties or· the ipubl~c ._;. 

* , An interlocutorY, appeal means an appeal to the Commission 
from s. ruling made by the board during the time between 

·the issuance of a notice of hearing and the issuance of 
,t}le·initialdecision. ·. I\' • 

13 
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II. ?rehearing Conference 

(a) A :prchea.ring_ con:ference, which is authorized, in § 2.752 

of 10 CFR Part 2, serves a vital function in defining 

substantive issues and in settling matters of proce­

dure before the start of the hearing. A prehearing 

conf'erence should be reg8.1'ded as an informal meeting 

i 

of the boa.rd with the parties to facilitate and 

expedite the conduct of the hearing where (a) the 

significant safety questions can be identified and 

discussed, (b) any matters in controversy between 

the :i;:a.rties can be clearly identi.fied, and (c) any 

preliminary matters, such as identifying the witnesses 

to be pre9ented by the parties or requested by the 

board; speci1'Jing the order and method of presentation 

of their testimony; scheduling the exchange of prepared 

testimony and documentary evidenc'e~- determining the 

contents of the decisional reco1--d and the method of 

designating exhibits; discussing.procedures to be 

followed at the hearing; and arxi:ving at:such 

agreements as will aid in the conduct and e:;..."Peditious 

disposition of the proceeding~ can be disposed of. 

The Commission stroDgly encourages their use and expects 

the.t a prehearing conference will ordinarily be held in 

each licensing proceeding before.an-atomic safety·and 

licensing boal"d. 1, 

(b) The timing of the pre:iea.ring conference will depend 

on the nature of the case, and should be. decided 

after preliminary study of the ca~e.. When feasible, 

it will assist preparation f'or the hearing if the 

prehea:.::-ing conference is held well in .e..dv.ance of 

the hearing. Th~ prehearing confeTence will 

· - 14 -

I I 



l • 

r 

I 

usually be held. without prior public u6tice,. but 

the board reay issue a notice informing the public 

of the tin:.e and placeo Prehearing conferences are 

open to the public.ex~ept under except:!..onal 

circumstances involving matters such as those 

referred. to in 10 CFR fl~ 2.810 (a) a~d (b) 
-

{
11 company confidential" information; classified 

information; and c~rtain privileged in.formation 

not norma.lly a ;art-of the he~ri~g record.) 

(c) •It is expected. that a transcript of each prehearing 

conference 'Will be prepared. • .' 

(d) Any agreements reached or·decisions made at the 

co1:1,ference ·will be incorporated pro-g:iptly in the 

formal record of the hearing withdut prejudice to 

the rights of any subsequent inte~enor. 

(e) 

I 

The board will be expected at the' :opening of the 

hearing to state on the record that such a· 
\ 

confer~nce has been held and the time and place 

of the meeting and the per.sons who attend~. 

The applicant,·the regulatory sta.it·and other parties 
- - . ' . 

" ·•will ordinarily provide ea.ch other and ~he board with 

copies of prepared testiroony in a.d.vance of the hearing. 

A schedule may be·established at,the prehearing 

conf'erence for exchange.of prepared testimony. The. 

' -applicant ordinarily files.a summary of his application, 

including. a ewnmary desc::cipt,ion o~ the reactor- and his 

eve.luation of the considerations- important to safety, 
• C 

and the staff files a safety an~lysis prior ~o the 

hearing. These.ar~ ~opted by ~he testi~ony of Yitnesses 
.. 

sworn at the· hearing. All of -these doc'U!tents and 

·prepared testimony are f:0.ed-in the-Conrrnission 1 s Public 

Document Room arid are.availa.bie for public iuspectiono 

- 15 -
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III. The Hearing 

The following procedu:res should be observed in the conduct 

of public hearings: 

( 

(a) Preliminary- -1 

(l) 

(2) 

(3) 

(4) 

A verbatim transcript will be made of the heo.rbJ. 
j 

':j:b.e chairman should. ~onvene the hear~ng by stating 
( i 
the title of-the proceeding and desgribing its nature. 

- - J i 

He should state the date, time and. place at ~hi~h the 

i:,rehee.ring conference was held, and identify the pc_•N'u:1•~ 

:participating in it. He should surr.ma.rize the preheo.:.·inJ 
\ 

order, or, if' there is no written prehearing orderr the 

results of the prehearing conference. 

lle. should explain the procedureo for the conduct of 

th~ hearing. He should req~est that counsel for the 

parties identify themselves on the record, and provide 

them -with the opportuni~y· ,to make. opening statements 

ot' their respective posit-ions. 

( 5) He: should ie scribe, for the benefit of members of tb•.; 
--

public who may be- present, the res:i;iective roles of the 

board, the ACRS and the staf:f:', 1 and the Commission 

procedures for review of the decision. He should also 

de.scribe the continuing ~view and insp~ction supreillance 

conducted by the Commission after a coostruction·pe:rmit 

or an operating license has been:issuedo 

Intervention and Limited A;p;e_earances . 
' -

(1) The ch~irrna.n-shotild call attention to the _provisions of 

10 CFR ~§ 2.714 Intervention and 2.715 Participation by 

a ~er son not a party (limited- a.p~once). He should 

b~iefly exp,1-a.in $ese p:i;ovisions,a.nd the rights of 

persona who may-Qualify as intervenors or as persona to 

be permitted to make- limited app_earances. IIe should 

call ~ttention to the provision of 10 CFR ~ 2.714(d) 

that the granting of a petition_to int~rvene does not. 

change or enlarge the is~ues specified in the notice 

of hearing unless expressly :provided in the order 

allowing intervention. 

- 16 .,. 
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(2) The chairman should inquire of those in attendance 
--

whether ~here :are a:ny.;rh~ wfsh t'? participate ' 

in the he~ring by intervention: or by limited :_ 

appearance. 

·(3) The:boa.rd;£hould~Tule on each request to, 
' .. 

participate in the hearing·on either basis., 

'The Commission's.rules require that a petition 
,' 

for intervention be filed at least·seven days 
'l 

prior to the .. start of the hearing. A board has 

· general authority to .t::;xtend the time f'or eood 

:_cause with respec·t to· all~wiag .interventioll.. 

(4) As reg_uired by § :2. 714 of' 10· CFR · Part 2, 
:• r •I• 

( 

. {5) 

-
a ·person who wi~hes t? intervene must set for.th_, 

.in_, a. petit.ion f-0r. leave to Jr,ite:rvene., ·his· 

interest 1n the ptoceeding, how the interest 

may be ,·affecteo. by ,CornmissiOh~actti.on.,· ancf his 

-.contentions. l-After consideration.1-'of any 

answers, the board will rule on ·the· pet,ition. 

In any event, the board.should not permit. 
' .\ 

. enlarging of ,the 1s·sues, o:r rece.ive 

ev:idenc~ r'rom an interve~or, W:L th !'espect. 
,, 

to matters, beyond •:ine · jurisdiction of !the 

Commission., - - ' ' . 

Those :permitted to ;intervene become parti:es 

to the proceeding-. Persons. permitted ·to: 

make limited,appeara.nc~s do ·not become 

:Pn,•rt:1.es, but should be permitted to make :: 

statements. at such ,stage. of-·th-e ,proceeding 
- .- ' 

as the board may ~on.aider e.ppl'op:ti~te. A 

pe:is on rnak:Lng · a lirni ted appea:r.a.h~e may only. 

•make an oral _or wri ~ten· statement: 16n the 1 

• I 

, I ,- 1 
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record, and may.not participate in the 

proceeding in any other ic .. y. The board may 

wish to limit thef length of oral stat~ments. 

A member of the public does ·not ~ave the 
' -

right _to participate unl~ss he has been 
.. 

granted the right to intervene as a party 

or the right of limited appearance for the 

purpose of making a statement •. 
- , 

(6) It is important that the board. mek.e clear to 

the members of the public seeking.to participate 

the difference between interventicn and limited ' 

?J,a.king a limited. ay:p~arr4r.:-:r.!, hu.s all the rights 

of the applicant and the j~<1i'f to participate 

fully in the ccnd.uct of the hc::i.ring. For 

exe:rnple, he rr.ay eXD::::.:1e ::ind crosa.:.exarnine 

witnesses. A person ui.ki~g a limited 

appearance may.want not only to state bis 

pQsition, but ·to raise questions!w~ich he 
wculd like to have answered~ Tb.is should be 

permitted to the extent the q_uestions are within 

the acope of the proceeding as ~efined by the 

issues set out in the· notice· of. hearing, the 

prehearing conference report, and any later 

orders. Usually such :pe~sona should be asked tt" -

make their statements or raise their questions 

early in the :proceeding so that the board will 

have an opportunity to be sure that relevant 

end meritorious ·que·stions-·a.re pro;perly dealt 

with during the-course of.the hearing. 

18 
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(7) It·is the Commission';,- view that the rules 

governing intervention and ·limited appearances 

are necessary in the interest of orderly 

proce~di'ngs. The Commission also believes, thnt 

through these two methods of public part_ic;'ipation 

·au members of the public are assured of the 

right to participate by a method appropriate 

to their interest in the·matter. This should 

be .fulJ.y,explained at the beginning of the 
I -

hearing~ In some cases the qnard·may feel that 

it must,deny an ~pplication to intervene but 
.-

that it can still accommodate the desire of the 

person involve,d by allowing him to make a statement 

and raise ~uestions under the limited appearauce 

ruie. : · .. 
, I' 

(8) Boards · hAve considera.bie• discretion ,.-as to the 

/ 
/, 

manner in which they accdn:imodate their conduct 

of the ?earing to local public, tnterest and the 

desires of local citizens to be heard~ Particu­

larly in cases wher'e 'it is evident tha.t there is 

i'ocal concern as to· the sa:fety of the proposed 

plant, /l)oards should. sb conduct the hearing as to 

give appropriate opportunity for loca1 citizens 

to express their views, while at the same time 

protecting the legal iriterest:of all .pnrties 

and the public interest in an orderly and 

efficient licensing process.-. Boar as ·should 

give full public recognition to t~e fact tha~ 

utilization of such opportunity is -one of the 

important reasons why public 1heari,,gs are held 
.,...- ___. -

by tbe Commission and· ar~ held in the: locality-

. o.f interest·. 

t . 
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(c) ·. Opening Statements and Testimony 
I 

(1) In order to facilitate public understanding of the 

_proceedin6 it is anticipated that the applicant 

(who has the burden of proof in licensing 

proceedings), will, at an appropr+ate time early 

. in the proceeding, make ~no~ statement 

describing in terms that will be readily 

unde):'stood'by the public, the manner in which 

the safety of the public will be assured.; PY 

such provisions as siting, safety features 

of the reactor; including engineered. saf'eguards, 

etc. It may be that the II sUllllL8.ry description' 

of the reactor-and*** evaluation of the 

considerations important to safety'' referred to 

at paragraph(~) of Section II. above, will 
-

satisfactorily serve as the baais for such 

oral statement. 

(2) The staff will,cu..so, early in the proceeding 

but ·after the applicant has made the oral statement 

referred to in the p:receding pa.ragra:r,h, make an · 

oral statement descri~ing the's~ff's evaluation 

of the application ,and the rea·sons for the 

· conclusions reached by.-the staff', and summarizing'_ 

the var;i..ous steps taken by the eta.ff and the ACRS' 

in their review of the.applicationo 

(3) The testimony of all witnesses will.be given under 

oath. 'Ihese witnesses may be collectively sworn 

at the opening of the·hearing or if additional 

,/ 
I 

witnesses are ca.lied upon to testify at a-subsequent 

stage they may.be sworn at the time of their 

-
{4) There is ordinarily no need for 0 oral'recital 

of p:re:par~·d testimony unless the board considers 

that some useful purpose will' be served. Es.ch 

witness :presented by a :party may b.e questioned 

by other parties end by the board. Unless 

- 20 -
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testimony is b~ing take~ on a·roundtable basis 

' 
or there is some occasion for clarification of 

, -

testimony as rendered, the boo.rd. may wish to 

reserve its questions until the parties have 
, . . \ 

+ ' -· -:: 

completed questionipg ·of the' witne?ses, since 
' . ,1 

counsel for-the respect~ve partie~: will 
, 

generally be prepared to develop }he various 
I - • 

lines, of pertinent questions. 
I 

(5) Q;pportunity sbould.·be _assured, on·an orderly 

basis, for each party.to comn:ent on statements 

'made by other parties. · 

(6) The proceedings should be conducted as 

ex:peditiously and informa.lly as practicable, 
. 

.:without impairing'the development of a clear 

' • I 

and: adequate record. T~e order of presenting 
-

test;lmony may be freely varied in the conduct 

of the 'bea.r-ing. - The board may find it helpful 

to take expert testimony from witnesses on a -

r~undtable basis after the receipt in.evidence 

of prepared written testimony. 

(7) Objections may be made· by com:i"se'r to any 

. . ' 

- ... questions or any line_ of q_uestioning, and , · 

~hould be' ruled upon b-;r t~ bo~d • The board: . 

'!IDY a.doit the testimony,_ may sustain the 

objection,, or may_ receive _t~ __ testimony, .· 

reserving for later determinatioo the question 
-

- - ' -

of admissibility. ,In~passing on objections,:, 
' -

the boa.rd, while not bound to view proffered ·. '' -

testimony according to its admissibility 

und~r s~rict~npplicntion of ~he rule~ of 

·evidence in jµdicial proceedings, should. 

exclude testiI.'lo:oy tb.nt is clearly irrelevant 

21 
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to issues in the caae, or that pertains to mstters 

oui,sid~ -'che jurisdiction of the b0$~d or the 

Ncor.1ic Er.ergy Commission. Examples, of matters 

which are considered irrelevant to :the issues 

in the case or outside the-jurisdiction of the 

board or the Atomic Energy Comraission include 

the thermal effects (as o~posed to the radiological 

effects) of the facility operation on the 

environment; the effect of the construction of 

the facility on the recreational, economic or 
-

political activities of th~ area near the site; 

and matters of aesthetics.with respect to the 

proposed construction. 

(d.) Documentllry Bvicence 

(1) Docume.itai--y evidence ro.ay be offered in evidence 

as provided in 10 CFR § 2~743. 

(2) Such evidence offered during the course of the 

hearing should be describ'ed by counsel, and 

fm·nished to the reporter for marking. Docu­

ments offered.for marking should be numbered 

in order of receipt. On identification of a 

document> it may be of~ered in evidence. 

(e). Record 
' / 

· (1) The tre.nscript of testimony and ths exhibits., 

together with all of _the papers· and requests 

filed in a pr~ceedin8, constitute the record 

for decision, except to the extent that official 

notice is ta1'i:en pursuant to the following 

paragr&ph. 

- '_.,. 

- 22 -
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(f) Offici~l Notice 

(l) 11 0fficial notice" is e. legal term of art. 

Generally speaking, a decision by a board must 

be ma.de on the basis of evidence which is in 

the record of the :proceeding. A board, however, 
I 

is expected to use its expert knowlede;e and 

experience in-evaluating and drawing conclusicos 

from the evidence that is in the record. 'Ihe 

board may also take account of and rely on 

certain facts which-do not have to be 11:proved11 

since they a.re "of'ficially noticed11
; these facts 

do not have to be 11 :proved" since they are 

matters of common knowledge. 

(2) Pursuant to 10 CFR § 2. 743(i,) "official noti.ce" J 

may be ta.ken of any fact of which judicial notice 

might be taken by the courts of the United States 

and of any technical or scientific fact 'Within the 

.k:J.owledge of the Commission as an expert body, if 

(1) the fact is specified in the record or is brought 

to the attention of-the parties before the final 

decision, and (2) every party adversely affected. 

by the decision is afforded an opportunity to 

convert the fact. - (For example, a board might 

~eke "official notice" of the fact tha.t high 

level wastes are encountered ma.inly as liquid 

residue from fuel reprocessing plants.) ~.a.tters 

which are "officially noticed" by a bo-ard furnish 

the same basis for findings of fact as matters 
' -

-which have been :placed in evidence and proved 

in the usual aenseo 

23 -
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(g) Participation by Board Members 

) 

(l) Boards are neither required nor expected· ta 

duplicate the review already performed by the 

regulatory staff and the ACRS ~nd they are 

authorized to rely upon the uncontroverted 

' -
testimony of the regulatory.staff and the. 

_applicant and the uncontroverte~ conclusions 

of the ACRS. The-role.of the board is to 

decide whether the-application and the record 

-
of the proceeding contain sufficienc information, -

and the review of the application by the 

' ' 

Cqtmnission • s regulatory staff has bee·,1 adequate, 

t_o support the findings proposed to be made by -

the Director of Regulation and the issuance of 

the provisional construction permit proposed 

by the Director of Regulation., The board w=.11 

( not conduct a de~ review of the application, 

I -

but rather, will test the adequa~y of the staff's 

review upon which are based the ftndings and_ 
) 

f9rm_~~_provisi~nal con~truction permtt which 

tho Director -of Regulation proposes. to issue. ,, 

If the board-believes that additional inf_ormation 

ia required in the fechnical presentation in 

such a case, it would -be expected to request 

_/ , the appticant or staff to ·supplement; the 

24 
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presentation. If a ~ecess should ~rove 

necessary to- obtain such additional evidence, 

the recess should orm:narily be postponed until 

available evidence-,on all issues has been 
- __,, 

received. 

(2) A question may be certified to the 

_commission for its determination when the 

question is beyond the board's authority, 

or whe~ a major question of policy or 

procedure is involved which cannot be 
J 

resolved _ex~ept by the Commission and when 
- -

the protript and final decision of the 4~estion 

1¢ important for the protection of the 

public_fnterest or to ~void undue delay 

or serious prejudice: to the interests of a 

party~ For example, a board roo.y find it 

appropriate to certify no:7el ·questions to 

the-Corunission as to the regulatory_jurisdictiori 

of the Commission or the r~ght of persons to 

intervene. 

(h) Close of Hearing 

- {1) ' - -
A board should-give each party the opportunity 

to make a. brief closing statement. 

--25_ 
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(2) A schedule shodd be set by the bozrcl r.ad 

recorded, either in the tra.nscript or by written 

order, of' the dates upon ~rllich the parties 

(3) 

are di:c,ecteo by· the board to :file propos,ed 

findings of 'fact and conclusions of law;.1: 
'i 

Proposed transcript corrections-and proposed 

findings and conclusions are ordinarily filed 

in the first instance by the applicant, with 

opportunity for resp·onse by the regulatory 

staff and any intervenor. The atomic safety 

and licensing board need:allow only·a minimum 

time for the filing' of proposed findings of 

fact and conclusions of .law, briefs, ·and 

proposed form of order or decision, 

as permitted by-§ 2.754 of 10 CFR Part 2. It 

is expected that the proposed findings will 

ordina:-rily be extremely brief. Since there 

will be no significant issues in controversy, 

there· •will be no need for·extensive findings. 

The board ·should dispose of any additional 

~rocedural reg_uests. 

{4) The chairman should form.ally close·the bearing. 

rr. Post-Hearing Proceedings, Including the Initial Decision 

(a) · A boa.rd, acting through the chairman, should dispose 

of p:rocedural raquests made after the close of the 

heati.ng, incllld.ing motions of the parties for correction 

of the transcript. Responses to reg_uests and motions 

of the parties a.re made part of the record by 

issuance of written orders. 

- 26 -
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• 
{b) On receipt of proposed findings end conclusions from 

the parties, the board should prepare the initial' 

:decision. Under the Administrative Procedure Act 
-

and the Con:mission 1 s regulati_ons,. the decision should 

include: 

(~) Findings, conclusions; and rulin,s, with the 

reasons or basis for them, on all material 
' 

I 
:, 

issues of fact, law or discretion presented 

on the record; 

(2) ,All facts officially noticed and relied on, 

if any, in making the decision; 

(3) The approiriate ruling, order or denial of 

relief, with the effective date and time 

within which exceptions to the initial 

decision may be filed; 

(4) The time when the decision b8comes final. 

(c) A boa.rd will not ordinarily be expected. to make formal 

recital of findings in greater detail than general or· 

ultimate findings on the issues specified in the 

notice of heari~g, namely, whether the application and 

the record of the proceeding contain.sufficient informa­

tion, and the review of the application by the Connniasion 1 s 

regulatory staff has been adequate, to support the find-

'1ngs proposed to be made by the Director of' Regulation and the 

issuance of the proposeQ provisional constl'Uction permit. ' 

The board will, of course, rule on finding~ of fact and 

conclusions of law proposed by the :parties. To the extent 

that there may be disagreements between any of' t?e pa.xties· 

on any particular matters, _the boa~ will be expected :t? 

make such detailed findings of fact as are appropriate 

- 27 -
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to support the decisions reached on those matters. If the 

boerd finds affirmatively on the issues referred to above 

the Director of Regulation will, upon his making the 

proposed findings, issue the permit. If the board finds 

negatively on those issues, the Director of Regulation 

will deny the application. 

(d) A board will be expected to discuss concisely, in its 

decision, the priucipal safety matters involved in the 

issuance or denial of the proposed provisional 

construction permit. A board's initial decision should 

be prepared with the objective of familiarizing the 

public and the Commission with the reasons for the board's 

conclusions as to the sufficiency of the application and 

the record of the proceeding and +,he adequacy of the 

review of the application by the Commission's 

regulatory staff to support both the findings proposed 

by the Director of ReLrulation and the issuance of the 

provisional conrtruction permit. 

(e) It is expected that ordinarily a board will render its 

initial decision in an uncontested case within 15 days 

after its receipt of proposed findings of fact and 

(f) 

conclusions of law filed by the parties. 

The initial decision will be transmitted to the Chief, 

Public Proceedings Branch,~- Office of the Secretary, 

for issuance. 



, ' 
r, 

(g)' A:f~er a board's initial decision is issued, the 

: entire record of the hearinc, including the board's 

initial decision, will be sent to the Commission 

for review. In the course of this rev1ew, the 
t 

Corcmission may allow a board's decision to become 

~e final decision of the Commission, may modify 
', ' -

a board's decision, or may send the case back to 

the board for additio~al testimony on particular points 

or for further c9nsideration of particular issues. 

(h) After completion of construction, the applicant 

must obtain an o~erating license; but a hearing on the 

' operating license will not be held unless demanded 

by a party or ordered by the CotL1Dission. Where a hearing 

is held at the operating sta'ge, it would be the practice 

of the Commission to attempt to use the same board which 

conducted the construction permit hearing. 

v. General 

( 

(a) Two members, being a majority of the board, constitute a 

quorum. The vote of a majority controls in any decision 

/
1 (b) 

by a board, including rulings during the course of a 

hearing as well as formal orders and the initial decision. 

A dissenting member 1s, of course, free to express his 

dissent and the reasons for it in a separate opinion for 

the record. 

The Commission may design.ate a technically qualified 

alternate for a board. The alternate w~ll receive copies 

and become familiar with the application and other documents 

filed by the parties prior to the start of the hearing. 
--

It is expected that the alternate will be constituted by 

the board as a member of the hoard in situations where a. 
- -

technically qualified member of_the board becomes 

unavailable for further service prior to the start of the 

bes.ring. 
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VI. PTocndures Applicable to Contested Proceedings 

( 

(a) This section sets out certain differences in procedure 

from those described in Sections I - V above,-which 
. ' 

are required by the fact that the proceeping is a 

"coµtested proceeding." Otherwise, the provisions 

of Sections I throtlch V of this Statement of General 
' 

Policy also apply to a ,ico::i.tested proceeding." 

(b) Issues to be Decided by Board 

The board will, if the proceeding becomes a contested 

proceeding, make findings on the issues specified 

in the notice. 

will determine: 

In a contested proceeding, the board 

(1) 
. ' 

Wne~her in accordance with the provisions of 

'10. CFR § 50, 35(a) 

(~) The applicant haa described the proposed 

design of the facility, including, but not 

limited to, the principal arch!~ectura1 

and engineering criteria for the design, and 

has identified the major features or components. 

incorporated therein for the protection of the 

health and safety of the public; 

Su.ch further technical or design information 

as may be required to complete the safety 

analysis and wbich can reasonably be left for 

later considerationj will be supplied in the 

final safety analysis report; 

(~) Safety features or components, if any, which 

, requi£e research and develo:pmeut have been· 

described by the applican't and the applicant 

has proposed, and_there will be conducted, a 

research and development.program reasonably designed 

to resolve any safety questions; end 
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(2) 

(~) On the basis of the foregoing, there is 
1 

reasonable assurance that (i) sm:h safety 

questions will be satisfactorily resolved 

at or before the latest date stated in the 

application for completion of ?onstructiou 

of the proposed facility and (11) taking 

into consideration the site criteria contained 

in 10 CFR Fart 100, the proposed facility 

can be constructed and operated at the 

proposed location ,~i thout undue risk to the 

health and safety o~ the public; 
, ./ 

Whether the applicant is technically qualified 
, I .~ ' 

(4) 

to design- and const1"Uct the propose~ facility; 

Whether the applicant is financially qualified 

to design and construct the proposed facility; 

Whether the issuance of a permit for the con-
- -

struction of the facility ivill be inimical to the 

.comm.on defense and security or to the health 

and safety of the public. 

In consideri~g thone issues, however, the board will, as 

to matters not in controversy? be neither re~uired nor 

eX];Jected to duplicate the review already performed 

by the Commission's regulatory-staff and the ACRS; the 

board-is authorized to rely upon the uncontroverted 

testimony of the regulatory staff and the applicant 

and the uncon~roveried conclusions of the. ACRS. 

·(c) Prehearing Con:ference 

In contested proceedings, the use of the prehearing 

conference to identify what matters are in controversy 

and to clarify their relationship to the issues before 

the board is of :primary importance • 

.. 3l .. 
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(d) Participation by Board Members 

. . 

Ip. contested proceedings the board will 

d~termine controverted ·matters as well }· 

as decide whether the findings requ1re4 by 

the Act and the Co~ssion'·~- regulatioJs should 
-be made. Thus, in such proceedings, the board.-

will determine the matters in.controversy 

· and may be called upon t~ make · technical 

judgments of its own on those matters. As· to 

matters which are not in controversy, boards are 

neither required nor expected to.duplicate the 

review already performed by-·the · regulatory staff 
. . 

and the ACRS and they are authorized to rely 

upon the uncontroverted ·testimony of the 

regulatory staff and the applicant and the 

uncontroverted conclusions of the ACRS. Thus, 

tbe board need not review those matters already 

evaluated by the _staff \1hich are not 1n controversy. 

r ( e) CJ.ose of Hearing . 

I 
I 
I 

In contested proceedings, proposed findings 

of fact and conclusions of law submitted by 

th~_parties rm.y be more detailed then in 
\ 

uncontested proceeding~. While brevity in 

such submissio-o.s is encouraged,' the proposed 

findings and.conclusions should be such as to 

reflect the positions of the parties submitting 

them, and the technical and factual bases 

therefor. 
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(f) Post-Hearing Proceedings, Including the Initial Decision 

·(1) In contrast to an uncontested proc~eding, the 

board will itself make the findin~s on· the 

;ssues specifi~d in§ 2.104 (b) (~) of Part 2 and. 
, 

the reasons or basis for its finq.ings. On 

the basis of those findings, the initial decision 

will state the board 1 s determination whether or 

not a construction permit should be issued and, 

if so, in -what form. 

(2) In a contested case, it-is expected that a 
I, 

board will ordinarily render its initial decision 

within 45 days after its receipt of proposed 

findings of fact and conclusions of la.w filed 

"by the partiesa 

6. The section heading of~ 50.34 of 10 CFR Pa.rt 50 is amended to 

read. as follows: 

§ 50.34 Contents of applications; technical 
information safety analysis re?ort. 

7• Paragraph 50.35(a) of 10 CFR Part 50 is revised by amending 
r . 
·subparagra.phs (1), (2) and (3) to read as follo~s: 

~ 50.35 Issuance of urovisional construction 
:permits. 

33 



• • 
(a) When an applicant has not supplied initially all· 

of the technical information required to cooplete the ap­
plication and support the issuance of a construction'permit 
·which approves all proposed design features, the Commission 
may issue a provisional construction permit if·the Cou:.mis­
sion finds ~hat (l) the applicant has described the proposed. 
design ol'the facility, includ~ng> but not limited to, ~he 
principal architectural and ea~inee~ing criteria for the 
design, and has identified the major ·features or components 
incor:i;iorated therein for the protection of the health and 
safety of the public; (2) such .further technical or design 
information as may be re~uired to complete the safety 
analysis, and which can reasonably be left for later 
consideration, will be supplied in the final safety analysis 
report; (3) safety features or components, if any, which 
reqUire research and development have been described by the 
applicant and the applicant has proposed, and there will be 
conducted, a research and development program reasonably 
designed to resolve any safety questions associated with 
such features or components; and 

8. Paragraphs 50.3o(c), 50.35(c)(l), 50.36(a) and (c), 50.59(a), (b), (c) 

and (e) of 10 CFR Pa.rt 50 are a~ended by substituting the words "safety 

analysis report11 for the words "hazards surrana.ry report" where they appear· .. 

9. Paxagraph 50.59(d) o-:f 10 CFR Pa.rt 50 is amended by substituting 

the words "sai'ety analysis report" for "hazards analysis" in the second 

sentence. 

10. Section 55.20 of 10 CFR Pa.rt 55 is amended by substituting the 

words "sa.f'ety analysis report" for "hazards summary report" in the 

second sentence. 

11( The section heading of§ 115.23 of 10 CFR Pa.rt ll5 is amended 

to read as follows: 

g ll5.23 Contents o~ applications; technical 
information safety analysis report. 

12. Paragraph 115.24(a) of 10 CFR Part ll5 is revised by amending 

subparagraphs (1), (2), and (3) to read as follows: 

£ 115.24 Issuance o~ provisional construction 
authorizations. 
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(a) \lhcn an applico.nt has not su:ppl i.ed initially all 

of the technical inform.atlon required to complete the ap• 
plication and support the issuance of a construction au­
thorization whlch a:9:P~oves all proposed design features, 
the Commission may issue a provisional construction au­
thorization if the Commission finds that (1) the applicant 
bas described the proposed design of the facili~y, includ­
ing, but not limited to, the princi:9al architectural and 
engineering criteria for the design, and has identified the 
major features or components inco~orated therein for the 
protection of the health and safety of the public; (2) such 
further technical or design information as ma.y be required 
to complete the safety analysis, and which can reasonably 
be lef't for later consideration, will be supplied in the 
final ~afety analysis report; (3) safety features or c9IDJ?onents, 
if any, which require research and development have been 
described by the applicant and the applicant has proposed, 
and there will be conducted, a research and developzr.ent 
program reasonably designed to resolve a:ny sa.fe,ty questions 
associated with such features or components; and 

13. Pa.ragra~hs ll5.20(c), ll5.24(c)(l), ll5.25(a) and (c), ll5.45(a), 

(b), (c) and (e) of 10 CFR Part 115 are amended by substituting the words 

"safety analysis report 11 for the words "hazards summary report" where they 

a:p:pea,r. 
\ 

14. P~agraph ll5.47(d) of 10 CFR Pa.rt 115 is amended by substituting 

the words 11 sa.fety analysis report 11 for 11b.azards analysis 11 in the second 

sentence. 

( 

By: 

FOR THE ATOMIC ENERGY COMMISSION 

/SIGNETJ/ W. B. McCOOL 
Wo B .. McCool 

Secretary to the Commission 

Da.ted at Washington, D. Co -----------------
this 17th 9-8.Y of January , 1966. 

/ 
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TITLE 10 - ATOMIC ENERGY 
CHAPTER 1 ATOMIC ENERGY COMMISSION 

PAR~ 2 - RULES OF PRACT!CE 

_P_AR_T___._5_0 ____ -_L_I_C_EN_.,_SI,NG OF PP.ODUCTION AND UT,ILIZATION FACILITIES 
PA...1.T 55 - OPERATO:IB' LICENSES . 

P.ART 115 - PROCEDURES FOR REVIEW OF CERTAIN NUCLEAR REACTORS 
---------~ro-:E=----MP~T=ED=-..-FROM LICENSING REQUIREMENTS 

Amendments to Rules of Practic~; 
Statement of General Policy; Miscellaneous Amendments 

On January 21., · 1966., the. Atomic Energy Commission published 

for comment (1) proposed amendments of its Rules'· of Practice, 

10 CFR Part 2.,, ( 2) a proposed statement of general policy to be 

appenc;led to that part ~d (3) miscellaneous proposed amendments 

of Parts 2., 50., 55, and 115 (31 F .. R. 832)-. The proposed 

amendments were expected to expedite the Commission's facility 

licensing procedures a.~d·clarify certain provisions in existing 

regulations. The Commission also published on,the same date., 

under separate notices,. proposed amendments to Part 2 relating 

to 'intra-agency communications in regulatory adjudications 

(31 F.R. 830) and a propos~d amendment to Part 2 to state 

precisely when the jurisdiction or· a prestding officer terminates 

(31 F .R. 831). 

The proposed a,mendment~ tp Part 2 in all three notices and 

the proposed policy statement reflected., in general,.., several of 

the recommendations made by a seven~memb~r Regulatory Review 

Panel., appointed by the Commission t9 study (1) the :programs and 

procedures for licensing and regul~tion of r~actors and .(2)' the 

dec·ision-making process in tne Connnission·1 s :regulatory program. 

The Pa.ne1·r a report• included a number of recommendations in both 
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areas., particularly in respect to the conduct of "uncontested" 

licensing proceedings at the construction permit stage. 

AlJ interested persons were invited to submit written 

comments and suggestions for consideration in connection with·a11 

of the proposed amendments witW..n 60 days after publication of the 

notices of proposed !'1.,lle making in the FEDERAL REGISTER. After 

careful consideration of the comments received, the Commission has 

decided to adopt the amendments set forth below., which except as 

noted., are the same as those set out in the notices of proposed 

rule making. 

Amendments to Part 2 

,!!:!tra-agency Communications in Initial Licensing Proceedings 

The following amendments t6 §§ 2.4., 2.719 and 2.780 permit 

consultation and communications between Commissioners and presiding 

officers (hearing examiners and atomic safety and licensing boards) 

on the one hand., and the regulatory staff, on the other hand, in 

initial licensing proceedings other than contested proceedings. 

Such communication and consultation is also permitted with the 

staff other than the regulatory staff upon the initiative of the 

Commissioners. A contested proce~ding is defined as one in which 

there is a controversy between the regulatory staff and the 

applioant concerning the issuance of the license or any of the 

terms and conditions thereof or in which a petition to intervene 

in opposition to the application has been granted or is pending 

before the Commission. In addition., the following amendments 

permit presiding officers to consult., in initial licensing 

proceedings other than contested proceedings., with members of the 

panel appointed by the Commission from which mem};)ers of atomic 

safety and licensing boards are drawn. However., the statement of 
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general policy set out below (Appendix A to Part 2) includes a 

statement to the effect that it is expected that such consultation 

Will relate to specific technical ~tters rather than to matters 

of broad policy. 

The proposed amendments published at 31 F.R. 830 would not 

have required that communication and consultation between the 
K I 

Commissioners and the staff other than the regulatory staff, in 

uncontested initial licensing proceedings, be upon the initiative 

of the Commissioners. Further, the proposed amendments would have 

permitted Commissioners to consult, in contested initial licensing 

proceedings, with staff who had not participated in the hearing as 

witness or counsel., and would have permitted presiding officers to 

consult with the entire Commission staff in uncontested initial 

licensing proceedings, and in both contested and uncontested 

initial licensing proceedings, with the panel from which atomic 

saf0ty and licensing boards are appointed. Since the Commission 

appointed a new Begulatory Review Panel on April 4, 1966, to study 

the conduct of contested proceedings, it has been decided to post­

pone any amendments to the Commission's rules relating to intra­

agency communications in such proceedings until the recommendations 

of that Panel have been received. Limiting consultation by 

presiding officers to the regulatory staff will afford them access 

to those members of the staff who have the greatest familiarity 

With the subj~ct matter of the proceeding. 

The changes Will in no way lessen the fairness or objectivity 

which characterize the Commission's present decision-making 

process. If either a final or an initial decision rests on fact 

or opinion obtained as a result of any communication authorized 

by the amendments, the eubstance of the communication is required 
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to be made a matter of public record in the proceeding and 

opportunity for rebuttal afforded to any party on timely request, 

thus assuring that decisions Will be made on the basis of the 

public record in the proceeding. 

Termination of Jurisdiction of Presidin~ Officers 

The amendment of§ 2.717(a} set out below provides that the 

jurisdiction of presiding officers in adjudicatory proceedings 
\ 

shall terminate when the initial decision becomes the final action 
\ 

of the Co:rmnission in the absence of review, or when the Commission, 
' after review, renders a final decision, or when the presiding 

officer withdraws from the case upon considering himself dis­

qualified, whichever is earliest. The amendment makes clear that 

presiding officers, who exercise quasi-judicial functions, would 

have no authority or responsibility to take any action after that 

time. The amended paragraph is the same as that published for 

comment at 31 F.Ro 831. 

Notice of Hearing 

Th~ amendment of§ 2.104 Which follows adds a new 

paragraph (b) to 'set out the issues which will be specified in 

the notice of hearing on applications for a construction permit 

for a facility under section 103 or section 104 b. of the Atomic 

Energy Act of 1954, as amended, (the Act) or for a testing 

facility under section io4 c. of the Act. If such a proceeding 

is no·t contested, a de ~ evaluation of the appl;Lcation would 

not be conducted, and the board would determine whether the 

applic~tion and the record of the proceeding contain sufficient 

information, and the review of the application by the Commission's 

regulatory staff has been adequate, both to support the findJ.ngs 

proposed to be made'by the Director of Regulation, which are 

necessary under the Act and the Commission's regulations for the 

issuance of a provisional construction permit, and the issuance of 

the provisional construction permit as prop_osed by the Director of 
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Regulation. If such a proceeding is contested, the board will 

decide all matters in controversy, and make the findings on the 

issues specified in the notice of hearing for a contested 

proceeding. 

Except for minor editorial changes, § 2.104(b) is the same 

as the proposed paragraph published for comment at 31 F.R. 832. 

Technically Qualified Alternates for Ato~ic Safety and Licensing 
Boaras 

The amendment of 8 2.721 sets out the procedure which Will 

be followed by the Commission in designating a technically 

qualified alternate for an atomic safety and licensing board and 

the effect of suoh designation. The amendment specifies that if 

a ~echnically qualified member of a board becomes unavailable 

before the hearing commences, the board may constitute the 

alternate as a member of the board by notifying the Commission 

and the alternate. 

Effectiveness of Initial Decisions 

Section 2.764 has been amended to provide that, except where 

good cause has been ~hown by a party why the initial decision 

should not become immediately effective, an initial decision 

which directs the issuance or amendment of a construction permit 

or ~uthorization will be effective immediately, without the 

necessity of filing a motion for expedited effectiveness, subject 

to Commission review. The amendment also provides for issuance 

of the permit authorized within ten days from the effective date 

of the initial decision. The text of amended~ 2.764 is the same 

as that of the proposed amendment published for comment at 31 

F.R. 832. 

- 5 -



St~ment of General Policy - Appendix A to Part 2 

Licensing hearings involving the construction and operation 

of nuclear reactors and other production and utilization 

facilities are ordinarily conducted by atomic safety and licensing 

boards whose establishment by tne Commission was authorized by 

section 191 of the Act. The Commission has authorized such boards 

to conduct public hearings and make initial decisions in 

proceedings relating to the granting, suspending, revoking, or 

amending of licenses or authorizations issued by the Commission. 

Rules applicable to licensing proceedings conducted by boards 

(and by hearing examiners) are set forth in 10 CFR Part 2. 

The statement of general policy set out below (Appendix A 

to Part 2) explains th~ procedures to be followed in the conduct 

by atomic safety and licensing boards of proceedings involving 

applications for construction permits on which the Act requires 

a hearing. 

The statement of general policy adopted is the same as that 

publi~hed for comment at 31 F.R. 832 except for minor editorial 

changes in Sections I(d), II (Prehearing Conference), III (b) (6), 

(g), VI(b)(1_)(9-) and (d), the a~dition of a sentence in Section I, 

that the notice of hearing will ordinarily announce the date and 

place of the prehearing conference, and the addition of new 

Sections V(c) and VI(g) relating to intra-agency co:mnrunications. 

Amendments to Parts 50, 55 and 115 

The Commission has adopted certain minor or clarifying 

amendments of 10 CFR Parts 50 and 115 with respect to (1) the 

findings necessary to oupport the issuance of a provisional 

construction permit or authorization and (2) the terms used to 

designate the ~ocuments which are now termed (a) the "hazards 

report 11 submitted by applicants for permits or licenses under 
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Pa:i;-t 50 or authorizations under Part 115 and (b) the "hazards 

analysis" prepared by the Commission's regulatory staff. 

Paragraphs 50.35(a) and 115.24(a), which authorize issuance✓ 

of a provisional construction permit or authorization upon the 

Camnission's ~aking certain findings, have been amended to clarify 

the point that certain design and teclinical information need not 

be submitted by the applicant until the operating license stage. 

Except for minor editorial changes in§§ 50.35(a)(3) and 11S.24(a) 

(3), the text of the amended paragraphs is the same as that of the 

proposed ,amendments published for camnent at 31 P.R. 832. 
I 

In addition, the Conn:nission has amended Parts 50 and 115 
, 

(and Parts 2 and 55) to substitute the term "safety analysis 

report" for ''hazards SUllillary report" and "safety analysis" for 

"hazards analysis" (or the equivalent) where they appear. 
\ \ 

Pursuant to the Atomic Energy.Act of 1954, as amended, 

and the Administrative Procedure Act of 1946, the following 

amendments to Title 10, Chapter 1, Code of Federal Regulations, 

Parts 2, 50, 55 and 115, are published as a doctnnent subject to 

codification, to be effective thirty (30) days after publication 

in the FEDERAL REGISTER. 

1. Section 2.4 of 10 CFR Part 2 is amended by adding 

a new paragraph (n) to read as follows: 
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§ 2.4 Definitions. 

(n) "Contested proceeding" means (1) a proceeding 

1n which there is a controversy between the 

regulatory staff of the Commission and the applicant 

for a license poncerning the issuance of the license 

or any of the te;ru1s or conditions thereof or (2) a 

proceeding in Which a petition for leave to 

intervene in opposition t~ an application for a 
' 

license has been granted or is pending before the 
I, 

Com..'Uiss1on .. 

2. Paragraph (b) of ij 2.104 of 10 CFR Part 2 is 

redesignated parag7aph (c) and a new paragr~ph (b) is 

added to§ 2.104 to read as follows: 

§ 2.104 Notice of hearing. 

* * * * 
(b) In the case of an application for~ 

-
construction permit for a facility on-~hich the 

Act re~~ires a hearing, the notice of hearing 

Will, unless the Cbmnd.ssion determines otherwise, 

state, in implementation of subparagraph (a)(3) 

of this section: 
\ 

(1) That, if the proceeding is a contested 

proceeding, the presiding officer will 

consider the following issues: 

(1) \Jhether in acc~rdance with the 

prov:tsions of~ 50.35(a) of this 

chapter (a) The applicant has described 
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the proposed design of the facility, 

including, but not limited to, the 

principal architectural and engineering 

criteria ·fo~ the.design, and has identified 

tpe major features or components 

incorporated ·th~rein for-the pr9tecti.oh of 

the health and safety of the public;_ 

(b) Such further _technical or design 

infotmation·as may ~e requiredtto complete 

the safety analysis, and which can 

reasonably be left _for later consideration 

will be supplied in ,the final safety 

analysis report; 

(c) Safety features ·or components, if 

any, which require research anddevelopment, 

have been described bf the applicant a~d the. 

applicant has identified, and there will be 

conducted, a research and devel01Dent 

program reasonably designed to resolve 

any safety questions as~ociated with such 

features or components; and 

(d) On the basis of the foregoing, there 

is- reasonable assurance ,that (i) such 

safety questions will be satisfactorily 

resolved at or·before the latest. date 

stated in the application for completion of· 

the proposed facility; and (ii) taking 

into consideration the site criteria 
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contained in Part 100 of this chapter, the 

proposed facility can be constructed and 

operated at th~ proposed location without 

,undue risk to the health and safety of 
, ' 

the public; 

(ii) Whether the applicant is tec~ically 

qualified to design and construct the proposed 

facility; 

(iii) Whether the applicant is financially 

qualified· to design and construct the' 

proposed facility; 

(iv) Whether the issuance of a permit for 

the construction of the facility will ~e 

'inimical to the common .:iefense and se~urity 

. or to the health and s~fety of the public.· 

(2) That, if the proceeding is not a contested 

prpceeding, the presiding officer will, without 

conducting a de novo·evaluation of the application, 

determine whether the application·and the record 

of the proceeding contain sufficient information, 

and the review of the application by the 

Coomission's regulatory staff has been 

adequate, to'support affirmative findings 

on Issues (i) - (iii) specified in sub-

paragraph (1) of this paragraph (b) and a 

negative,,finding on Issue (iv) specified in sub~ 

paragraph (1) of this paragraph (b) proposed to 

be made and the issuance of the provisional 

construction permit proposed by the Director of 

Regulation. 
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3. Subparag~aph 2ol05(b)(2) and 2.106(b)(2) of 10 CFR 

Part 2 are amended by substituting the words "safe°tTJ 

analysis" for "safeguards analysis" where they appear. 

4. Paragraph (a) of lg 2a717 of 10 CFR Part 2 is revised 

to read as follows: 

§ 2.717 Commencement and termination of jurisdiction of 

presiding off1cera 

(a) Unless otherwise ordered by the Commission, the 

jurisdiction of the presiding officer designated to 

conduct a hear;i.ng over the proceeding, including 

motions and procedural matters, commences when the 

proceeding commences. If no presiding officer has 

been designated, the Chief Hearing Examiner has such 

jurisdiction or, if he is unavailable, another hearing 

examiner has such jurisdiction. A proceeding is 

deemed to commence when a notice of hearing is 

issued. \Jhen a notice of hearing provides that the 

presiding officer is to be a hearing examiner, the 

Chief Hearing Examiner will designate by order the 

hearing exarrdner who is to preside. The presiding 

officer's Jurisdiction in each proceeding will 

terni+natc upon the expiration of the period within 

Which the Commission may direct that the record be 

certified to it for final decision, or when the 

Commission renders a final decision, or when the 

presidine; officer shall have withdrawn himself from 

the case upon considering himself disqualified, 

whichever is earliest. 
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5. Section 2.719 of 10 CFR Part 2 is amended by revising 

paragraphs (b) and (c) and adding a new paragraph (d) to 

read as follows: 

§ 2.719 Separation of functions. 

* * * * 
(b) In any adjudication, the presiding officer may 

not consult any person other than a member of his 

staff on any fact in issue unless on notice and 

opportunity for all parties to participate, except 

(1) as required for the disposition of ex parte 

matters as authorized by law and (2) as provided in 

paragraph (c) of this section. 

(c) In any adjudication for the determination of an 

application for initial licensing, other than a con­

tested proceeding, the presiding officer may consult 

(1) members of the panel appointed by the Conmis-

sion from which members of atomic safety and licensing 

boards are drawn, and (2) the regulatory staff. 

(d) Except as provided in paragraph (c) of this 

section and§ 2 •. 780(e), in any case of adjudication, 
I 

no officer or employee of the Commission who bas 

engaged in the performance of any investigative or 

prosecuting function in the case or a factually 

related case may participate or advise in the 

initial or final decision, except as a witness or 
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counsel in the proceeding. \fuere an initial or 

final decision is stated to rest in whole or in part 

on fact or opinio~ obtained as a result of a 

consultation or communication authorized by 

paragraph (c) of this section or§ 2.780(e), the 

substance of the communication shall be specified 

in the record in the proceeding and every party shall 

be afforded an opportunity to controvert the fact 

or opinion. If the pavties have not had an 

opportunity to controvert such fact or opinion 

prior to th~ filing of the decision, a party may 

controvert the fact or opinion by filing an 

exception to the initial decision, or a petition 

foI' reconsideration of q final decision, clearly 

and concisely setting forth the information or 

a~gument relied on to show the contrary. 

60 Section 2.721 of 10 CFR Part 2 is revised to read 

as follows: 

§ 2.721 Atomic safety and licensing boards. 

(a) The Commission may from time to time establish 

one or more ~tomic safety and licensing boards, each 

composed of three members, two of Whom will be 

technically qualified and one of whom will be 

qualified in the conduct of administrative 

proceedings, to preside in such proceedings for 

grant~ng, suspending, revoking, or amending licenses 
-

or authorizations as the Commi~sion may designate. 
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(b) The Commission may designate a technically 

qualified alternate for an atomic safety and 

licensing board established pursuant to paragraph 

(a) of this section. If a technically qualified 

member of a board becomGs unavailable before the 

hearing commences, the board may constitute the 

alternat~ as a member of the board by notifying the 

Connnission and the alternate who will, as of the 

date of such notification, serve as a member of the 

boardo 

(c) An atomic safety and licensing board shall have 

the duties and may exercise the powers of a 
I 

presiding officer as granted by~ 2.718 and 

otherwise in this part. At any time when such a 

board is in existence but is not actually in 

session, any powers which could be exercised by a 

presiding officer or by the chief hearing examiner 

may be exercised with respect to such a proceeding 

by the chairman of the board having jurisdiction over 

it. 

7. Section 2.764 of 10 CFR Part 2 is revised to read 

as follows: 

§ 2.764 Immediate effectiveness of initial decision 

directing issuance or amendment of construction 

permit" 

(a) An initial decision directing the issuance or 

amendment of a construction permit or construction 

authorizs.tion shall be effective immediately upon 

- 14 -



i ' 

issuance unless the presi_ding officer finds that 

good cause.has been shown by a party .why the 

initial decision.should'not becane in:mediately 

effective, ,subject to the review t~01:eof ,and further 

decisipn by the Comnission upon exceptions filed by· 

· any part;y pur.suant to § 2. 762 or upp~ _its own 

0 ' 

·motion. 

(b) The }):I.rector of Regulation, ~OPJithstanding the 

filing of exceptions, shall issue a construction 

permit or authorization, or ame~ents ·thereto, 

authorized by an initial decision, within ten (10) 

days fran the date of issuance of the decision. 

~. Section 2,780 -of 10 CFR Part 2 is amended by 

revising paragraph (d) and adding a: new paragraph (e) 

to read as follows: 

§ 2.780 Ex parte communtcattons. 

* * * * 
(d) This section does not apply to ·communications 

authorized by paragraph (e)·of this section, to the 

disposition o~ ~x parte matters authorized by law, 

or to cOlllllun'ications requested by the Calll,lission 

concerning: ' 

(1) Its proprietary functions; 

(2) General health and safety problems and 

responsibilities of .the Comnission; or 

(3) The· status of proceedings. 

(e) In any adjud:J,cation for the determination of 

an-~ application for initial licensing, other than a 
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contested proceeding, Commissioners, members of their 

immediate staffs and other AEC officials and employees 

who ~dvise the Commissioners in the exercise of their 

quasi-judicial functions may consult the regulatory 

staff,·and the regulatory staff may communicate with 

Commissioners, members of their :f.Illnediate staffs 

and other AEC official's and employees who advise the 

Commissioners in the exercise of their quasi-judicial 

adjudication for the determination of an application 

for initial licensing, other than a contested pro­

ceeding, shall also be permitted with the staff 

other than the regulatory ,staff upon the initiative 

of the Connnissioners. 

9. A statement of general policy is appended to 10 CFR 

Part 2 to r~ad as follows: 

APPENDIX A. STATEMENT OF GENERAL POLICY: CONDUCT OF. PRO­
CEEDINGS FOR THE ISSUANCE OF CONSTRUCTION 
PERMITS FOR PRODUCTION AND UTILIZATION 
FACILrrms FOR 'WHICH A HEARING IS REQUIRED 
UNDER SECTION 189 a. OF THE ATOMIC ENERGY 
ACT OF 1954, AS AMENDED. 

On December 8» 1962, the Atomic Energy Camnission published 

amendments of its Rules of Practice (10 CFR Part 2) to describe 

the functions and procedures of its atomic safety and licensing 

boards (27 FQR. 12184). Those amendments implemented Public Law 
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87-615 of the 87th Congress, effective August 29, 1962, Which was 

designed to permit greater flexibility and to encourage informality 

1n the conduct of AEC licensing proceedings. The statement of 

considerations which was published with the amendments to Part 2 

included recommendations for the conduct of proceedings by atomic 

safety and licensing boards, in order to carry out the purpose 

that hearings in which there are no substantial contested issues 

among the parties should be conducted more informally than had 

theretofore been the practice. On November 25, 1963, the 

Commission issued Press Release F-240 which covered in greater 

detail the same general subject matter as the statement of 

considerations and also emphasized the importance which the Commis­

sion attached to implementing the informal procedures to the 

fullest extent practicable in uncontested cases. In the statement 

of considerations the Commission, recognizing the need for 

continuing review of its procedures, specifically pointed out that 

1t intende'd to adopt from time to time any further amendments of 

its regulations which experience in the operation of atomic 

safety and licensing boards might indicate as being necessary or 

desirable, 

As a part of that continuing review the Commission announced 

the appointment of a seven-member Regulatory Review Panel on 

January 25, 1965, to study (1) the programs and prooedures for the 

licensing and regulation of reactors and (2) the decision-ip.aking 

process in the Commission's regulatory program. 

Several of the Panel's recommendations, which were submitted 

on July 14, 1965, are implemented in the amendments to Part 2 

Which have been issued simultaneously herewith. As a result of 

those amendments, the statement of considerations and press 

release referred to above no longer accurately reflect in detail 

current Commission rules and policy. 
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The following Staterue~t of General Policy explains in detail 

the procedures which the Atomic Energy Commission expects to be 

followed by atomic safety and licensing boards in the conduct of 

proceedings relating to the issuance of const1"Uction permits for 

nuclear power and test reactors and other production or utilization 

facilities for which a hearing is mandatory under section 189 a. 

of the Atomic Energy Act of 19543 as amended (the Act).* The 

Statement reflects the Commission's intent that such proceedings 

be conducted informally and expeditiously and its concern that its 

procedures maintain sufficient flexibility to accommodate that 

objective. 

Such proceedings are frequently uncontested in that the 

application for a construction permit is not opposed by an 

intervenor nor are there any controversies between the Commission 1 s 

regulatory staff and the applicant concerning the issuance of the 

permit or the terms and conditions thereof. The provisions of 

sections I through V of the following Statement are, for the sake 

of convenience, set out in the framework of the uncontested 

proceedingo They are applicable also, however, to the contested 

proceeding except as the context would-otherwise indicate, or 

except as indicated in section VI. Section VI setB out the 

procedures specifically applicable to the contested proceeding. 

*Except as the context may otherwise indicate, this Statement is 
also generally applicable to the conduct of proceedings for the 
issuance of operating licenses for such facilities, as well as to 
authorization proceedings conducted under Part 115, Procedures for 
Revfew of Certain Nuclear Reactors Ex.empted from Licensing 
R0quirements, and to licensing proceedings of the type described 
in the Statement Which may be conducted by a hearing examiner as 
the presiding officer. 
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Atomic safety and licensing boards are appointed from time 

to time by the Atomic Energy Commission to conduct hearings in 

licensing cases under the authority of section 191. of the Act. 

Section 191. authorizes tne Commission to establish one or more 

atomic safety and licensing boards to conduct public hearings 

and to make intermediate or final decisions in administrative 

pr9ceedings relating to grant1r:.g, suspending,. revoldng or 

am~nding licenees or authorizations issued by the CornmisEion. 

It requires that each board consist of two members who are 

techr1ically q1;.allfied and one member who is qualified in the 

conduct of administrative proceedings. Members for each board 

may be appointed by the Commission f~om a panel selected from 

p~ivate life, the staff of the Commission or other federal 

agencieso 

This st2tement is intended as a guide to the conduct of 

public hearings under the mandatory hea~ing requirements of the 

Act for the information of the public and assistance of members 

of boa.X'ds and part!es to licensing proceedings. It is not all 

inclusiveo It is intended to explain and summarize certain 

requirements of governing statutes, the Commission's Rules of 

Practice, 10 CFR Part 2, and some applicable principles of law 

and good practice. 

I~ Preliminary Matters 

(a) A public hearing is announced by the issuance of a 

notice ot hearing signed by the Commission's Secretary, 

stating the nature of the hearing, its time and place 

and the issues to be considered. \men a hearing is to 
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be held before-a board, the notice of hearing will 
' 0 ' 

ordinarily designate the chairman and the other 

members •. The time and-place of the prehearing 

conference will ordinarily be s~ated in the notice 

of bearing. 'The notice of hearing is published in 

the FEDERAL REGISTER at least·30 days prior to the 

date of hearing, In addition, a public announcement 

is issued by the Comnission regarding the date and 

'place of the q.earing. 

(b) In fixing the time and place of any pos~poned bearing 

or of the- prebe~rin~.conference the boards will take' 

into consideration the convenience of board members,, 

the AEC staff and other parties to the extent 

practicable. 

(c) The notice of hearing will, unless the staff opposes 

the application, include the findings which the Director 

of Regulation proposes to make, that is, the·findings 

which are necessary under the Act and the Coomission's 

regulations to support the granting of an application, 

and the form of provisional construction permit which 

he proposes to issue. The Director of Regulati~n will, 

of course, be free to propose different findipgs on the, 

basis of new information brought out at the hearing~ 

(d) The notice of hearing will state that the board will 
I 

determine whether the application and the record of the 

proceeding contain sufficient information, and the . . 

review of the application by the.Conimission's regulatory 
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staff has been adequate, to suppor,t the findings 

proposed to be made by the Director of Regulation and 

the issuance of the proposed provisional construction 

permit.· The notice of hearing will also state that the 

board will not conduct a de novo evaluation of the 

application. 

(e) Prior to a hearing, board members should review 

.and become familiar with: 

The record_of any relevant prior proceedings· in 

the case, including initial decisions and 

Coumission orders. The Advisory Comnittee on 

Reactor Safeguards (ACRS) report~ the staff 

safety analysief the application and all other 
) 

papers filed in the proceeding. The COlllDission's 

Rules'of Practice, 10 CFR Part 2, and such other 

regulations or publlshed statments of policy 

of the Commission as may be pertinent to the 

proceedings. 

(f) At any time when a board is in existence but is not 

actually in session, the chairman 4as all the powers 

of the board to take action on procedural matters. , 

-
- The Chairman may have occasion, when the board is not 

I 

in session, to dispose of preliminary procedural 

requests including, among other things, motions by 

parties relating to the conduct of the hearing. Re 

may wish to discuss such requests with the other members 

of the board before ruling on them. No interlocutory 

appeal* may be taken by a party as a matter of right 

* An interlocutory appeal means an appeal to the Camnission from a· 
ruling made by the bo~rd during the time between the· issuance of 
a notice of hearing and the issuance of the initial decision. 
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from a ruling of the chairman or the board. The board 

should refer the challenged ruling to the Commission 

for a final decision if, in its judgment, a prompt 

decision is necessary to prevent detriment to the public 

interest or unusual delay or expense. This authority 

·should be exercised.sparing~y, and only when deemed 

essential in f~irness to the parties or the public. 

II. Prehearing Conference 

(a) A prehearing conference, which is authorized in 8 2.752 

of 10 CFR Part 2, serves a vital functio~ in defining 

substantive issues and in settling matters of procedure 

before the start of the hearing. A prehearing conference 

should be regarded as an informal meeting of the board 

, with the parties to facilitate and expedite the conduct 

of the hearing where {a) th~ significant safety questiGns 

can be identified and discussed, (b) any matters in 

controversy between the parties can be clearly identified, 

and (c)° any preliminary matters, such as identifying the 

witnesses to be presented by the I>13:rties or requested by 
, 

~he board; specifying the order-and method of presentation 

of-their testimony; scheduling the exchange of prepared 

testimony and documentary evidence; determining the 

eontenta of the decisional record and t~e. method of 

designating exhibits; discussing procedures to be followed 

at the hearing; and arriving at such agreements as will 

aid in the conduct and expeditious disposition of the 

-p~oceeding, can be diapoa~Q of. The Commission strongly 
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encourages their use and expects that a prehearing 

conference will ordinarily be held in each licensing 

proceeding before an atomic safety and licensing 

board. However, the prehearing conference is not a 

substitute for the hearing and matters discussed 

' 
and agreements reached therein become a part of the 

'decisional· record only to•the extent they are 

specifically inc~rporated in the decisional record 
,' 

by order or otherwise. 

(b) The timing of the prehearing confereoce will 

depend on the nature of the case. When fea~ible, 

it will assist preparation for the hearing if the 

,prehearing conference is held well in advance ~f the 

hearing. The date and place of the prehearing con­

ference will usually be announced in the notice of 

hearing. Prehearing conferences are open to the 
\ 

public except under exceptional circumstances 

involving matters such as those referred to in 10 

CFR § .2.79o(a) and (b) ( 11ccmpany confidential" 

information; classified information; and certain 

privileged information not normally a part of the 

hearing record.) 

(c) It is expected that a transcript of each pre­

hearing conference will be prepared. 

(d) Any agreements reached or decisions made at the 

conference will be incorporated prcmptly in the formal 

record of the hearing without prejudice to the rights 

of any s~bsequent intervenor. The board will be expected at 
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the opening of the hearing to state on the record that 

such a conference has been held and the time and place 

of the meeting and the persons who attended. 

(e) The applicant, the regulatory staff and other parties 

will ordinarily provide each other and the board with 

copies of prepared testimony in advance of the haaring. 

A schedule may be established at the prehearing 

conference for exchange of prepared testimony. The 

applicant ordinarily files a sunmary of his application, 

including a sU11JJ1ary description of the reactor and his 

evaluation of the considerations important to safety, 

and the staff files a safety analysis prior to the 

hearing. These may constitute the testimony of 

witnesses sworn at the hearing. All of these documents 

and prepared testimony are filed in the Commission's 

Public Document Room·,and are available for public 

inspection. 

III. The Hearing 

The following procedures should be observed in the conduct 
' 

of public hearings: 

(a) Preliminary 

(1) A verbatim transcript will be made of the hearing. 

(2) The chairman should convene the hearing by stating 

the title of the proceeding and describing its 

(3) 

nature. 

He should state the date, time and place at 

which the prehearing conference was held, and 

identify the persons participating in it. He 

should sumnarize .the prehearing order, or, if there is 
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no written prehear~ng order, the results of the 

prehearing conference. 

(4) He should explain the procedures for the conduct 

of the hearing. He should request that counsel 

for the parties identify themselves on the 

record, and provjde·them with the opportunity to 

make open~ng statements of their respective 

positions. 

(5) He should describe, for the benefit of members 

of the public who may be present, the respective 

roles of the board~ the ACRS and the staff, and 

the Commission procedures for review of the 

decision. He should also describe the continuing 

review and inspection surveillance conducted by 

the Commission after a construction permit or an 

operating license has been issued. 

(b) Intervention and Limited Appearances 

(1) The chairman should call attention to the 

provistons of 10 CFR §§ 2.714 Intervention and 

2.715 Participation by a person not a party 

(limited appearance)o He should briefly explain 

these provisions and the rights of persons who 

may qualify as intervenors or as persons to be 

permitted to make limited appearances. He should 

call attention to the provision of 10 CFR § 2.714 

(d) that the granting of a petition to intervene 

does not ch~ge or enlarge the issues specified 

in the ~otice of hearing unless expressly provided 

1n"the order allowing intervention. 
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(2) me chairman should inquire of' those in attendance 

whether there ar,e any who wish to participate in 

the hearing by intervention or by limited 

appearance. 

(3) The board should rule on each request to 

participate in the hearing on either basis. The 

Commission's rules require that a petition for 

intervention be filed at least seven days prior 

to the start of the hearing. A board nas general 

authority to extend the time for good cause with 

respect to allowing intervention. 

(4) As required by§ 2,714 of 10 CFR Part 2, a person 

who wtshes to intervene must set forth, in a 

petition for leave to intervene, his interest in 

the proceeding, how the interest may be affected 

by Commission action, and his contentions. After 

consideration of any answers, the board will rule 

on the petition. In any event, the board should 

not permit enlarging of the issues, or receive 

evidence from an intervenor, with respect to 

matters beyond the jurisdiction of the Commission. 

(5) Those permitted to intervene become parties to the 

proceeding. Persons permitted to make limite'd 

appearances do not become parties, but should be 

permitted to make statements at such stage of the 

proceeding as the board may consider appropriate. 

_ -A person making a limited appearance may only make 

an oral or written statement on the record, and 
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may not participate in the proceeding in any other 

way. .The boa.rd may wish to limit the length of 

oral stat:ments. A member of the public does not 

have the right to participate unless he has been 

granted the right to intervene as a party or the 

right of limited appearance for the purpose of 

making a statement. 

(6) It is important that the board make clear to the 

members of the public seeking to participate the 

difference between intervention and limited appearance. 

An intervenor, unlike a person making a limited 

appearance, _has all the rights of the applicant 

and the staff to participa~e fully in the conduct 

of the hearing. For example, be may examine and 

cross-examine witnesses. A person making a limited 

appearance may want not only to state his position, 

but to raise questions which he would like to have. 

answered. This should be permitted to the extent 

the questions are within the scope of the proceeding 

as defined by the issues set out in the notice of 

hearing, the p~ehearing conference report, ·and any 

later orders. Usually such persons should be asked 

to make their statements and raise their questions 
I 

early in the proceeding so that the board will have 

an opportunity to be sure that relevant a~d meritor­

ious questions are properly dealt with during the 

course of the hearing. 
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(7) It is the Commission's view that the rules 

governing intervention and limited appearances are 

necessa1"Y in the interest of orderly proceedings. 

The Commission also believes that through these 

two methods of public participation all members 

of the public are assurea of the right to 

participate by a method appropriate to their 

interest in the matter. 'I'his should be fully 

explained at the beginning of the hearing. In some 

cases the board may feel that it must deny an 

application to intervene but that it can still 

accommodate the desire of the person involved by 

allowing him to mal::e a statement and raise 

questions under the limited appearance rule. 

(8) Boards have considerable discretion as to the 

manner in which they accorr.modate their conduct 

of the hearing to local public interest and the 

desires of local citizens to be heard. 

Particularly in cases where it is evident that 

there is local concern as to the safety of the 

proposed plant, boards should so conduct the 

hearing as to give appropriate opportunity for 

local citizens to express their views, while at 

the same time protecting the legal interest of 

all parties and the public interest in an orderly 

and efficient licensing process. Boards should 

give full public recognition to the fact that 

utilization of such opportunity is one of the 
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important reasons why public hearings are held 

by the Commission and ~re held in the local~ty 

of interest. 

(c) Opening Statements and Testimony 

(1) In order to facilitate public understanding of 

the proceeding it is anticipated that the 

applicant (who has the burden of proof in 

licensing proceedings), will, at an appropr~ate 

time early in the proceeding, make an oral 

statement describing in terms that will be 

readily understood by the public, the manner in 

which the safety of the public ~ill be assure~, 

by such provisions as siting, safety features of 

the reactor, including engineered safeguards, 

eto. It may 1:;,e that the "summary description of 
' ' 

the reactBr and*** evaluation of the 

cons·icterations important to safety" referred to at 

paragraph (e) of section II above, w~ll 

satisfactorily serve as the basis for such 

oral statement. 

(2) The staff will also, early in the proceeding but 

after the applicant has made the oral statement 

referred to in the prec-eding paragraph, make an 

oral statement describing the staff_, s evaluation 

of the application and the reasons for the 

conclusions reached by the staff, and summarizing 

the various steps taken by the staff and the ACRS 

1n their review of the application. 
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(3) The testimony of all witnesses will be given 

under oath. These witnesses may be collectively 

sworn at the openlng of the hearing or if 

additional witnesses are cailed upon to testify 

at a subsequent stage-they may be sworn at the 

time of their appearance. 

(4) There is ordinarily ~o need for oral recital of 

prepared test~mony unless the board considers 

that some useful purpose will be served. Each 

witness presented by a party may be questioned 

by other parties and by the board. Unless 

testimony is being taken on a roundtable basis or 

there is some occasion for clarification of 

testimony as rend~red~ the board may wish :to 

reserve its questions until the parties have 

completed questioning of the witnesses, since 

counsel for the respective parties will generally 

be prepared to develop the various lines of 

pertinent questions. 

(5) Opportunity shou~d be assured, on an orderly 

basis, for each party to comment on statements 

made by other parties. 

(6) The p~oceedings should be conducted as 

expeditiously and inf'ormally as practicable~ 

without impairing the development of a clear and 

adequate record. The order of presenting 

testimony may be freely varied in the conduct 
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of the hearingo The board may rind it helpful 

to take expert testlmony from witnesses on a 

rou.ndtable basis after the receipt in evidence 

of prepared written testimony~ 

(7} Objections may be made by counsel to any 

questions or any line of questioning, and s~ould 

be ruled upon by the board~ The board may ~it 

the testim,ony,. may sustain the objectioQ, or may 

receive the testimony, reserving for later 

determination the question of admissibility~ 

In passing on objecttons, the board, while not 

bound to view proffered testimony according to 

its admissibility under strict appl~cation of the 

rules of evidence in judicial proceedings,. should 

exclude testimony that is clearly irrelevant to 

issues in the case, or that pertains to matters 

outside the jurisdiction of the board or the 

Atomic Energy Corrnnission. Ex.q:mples o.f matters 

which are considered irrelevant to the is~ues 

in the case or outside the jurisdiction of the 

board or the Atomic Energy Corrrrnission include 

the thermal effects (as opposed to the 

radiological e.ffects) of the facility operation 

on the environment; the effect of the 

construction o~ the facility on the recreational, 

economic or pol+tical activit~es of the area 

near the site; and matters of aesthetics with 

respect to the prop~sed construction. 
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(d) Documentary Evidence 

(1) Doc~entary evidence may be offered in evidence 

as provided in 10 CFR § 2.743. 

(2) Such evidence offered during the course of the 

hearing should be described by counsel, and 

furnished to the reporter for marking. Docu­

ments offered for marking should be numbered 

in order of receipt. On identification of a 

document, it may be offered in evidence. 

(e) Record 

The transcript of testimony and the exhibits, 

together with all of the papers and requests 

filed in a proceeding, constitute the recor_d 

for decision, except to the extent that official 

notice is taken pursuant to the following 

paragraph. 

(f) Official Notice 

"(l) "Official notice" is a legal term of art. 

Generally speaking, a decision by a board must be 

made on the basis of evidence which is in the 

record of the proceeding. A board, however, is 

expected to use its expert knowledge and 

experience in evaluating and drawing conclusions 

from the evidence that is in .the record. The 

board may also take account of and rely on certain 

facts which do not have to be "proved" since they 

are "officially noticed;" these facts do not have 

to be "proved" since they are matters of common 

knowledge. 

I 
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(2) Pursuant to 10 CFR § 2~743(1, "official notice" 

may be tal:en of any fact of wb,ich judicial notice 

might be taken by the courts of the United State~ 

and of an¥ technical or scientific fact wtth;Ln the 

knowledge of the Cormnission as an expert body, 1£ 

(1) the fact is specified in the record or is 

brought to the attention of the parties before 

the final decision, and (2) every party adversely 

affected by the decision is afforded an 

opportunity to controvert the fact. (For exa~ple~ 

a board might ta,l{e "official notice 11 of the fact 

that high level wastes are encountered mainly 

as liquid residue from fuel reprocessing plants~) 

Matters wW,ch are II officially noticed" by a board 

furnish the same basis for findings of fact as 

matters which have been placed in evidence and 

proveq in the usual sense_ 

(g) Participation by Board Members 

(-1) Boards are neither required nor expected to 

duplicate the review already performed by the 

regulatory staff and the ACRS and they are 

authorized to rely upon the uncontroverted 

testimony of the regulatory staff and the applicant 

and the uncontroverted conclusions of the ACflS. 

The role of the board is to decide whether the 

application and the record of the proceeding 

contain $ufficient informa,tion, and the review of 
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the application by the COII1Dission's regulatory 
\ 

staff has been adequate, to support the findings 

proposed to be made by the Dir~ctor of Regulation 

and the issuance of the provisional construction 

permit proposed by the Director of Regulation. , 

The board will not conduct a de novo evaluation 

of the application, QUt rather, will test the 

adequacy of the staff's review upon which are 

based the findings and form of provisional 

_construction permit which the Director of 

Regulation ~roposes to issue. If the board 

believes that additional information is required 

in the technical presentation in such a case~ it 

would be expected to request the applicant or 

staff to supplement -·the presentation. If a 

recess should prove necessary to obtain such 

additional evidence, the recess should ordinarily 

be postponed until avilable evidence on all issues 

has been received. 
\ 

(2) A question may be certified to the C0111I1ission for 

its determination when the question is beyond the 

board's authority, or when a/major or novel 

question of policy, law or procedure is involved 

which cannot be resolved except_by the COlllllission 

and when the prcmpt and final decision of the 

question is important for the protection of the 

public interest or to avoid undue delay or serious 
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prejudice to the interests of a partyo For 

example, a board m~r find it appropriate to certify 

novel questions to the Commission as to the 

regulato:-y jurisdiction of the Commission or the 

right of persons to intervene. 

(h) Close of Hearing 

(1) A board should give each party the opportunity 

to make a brief closing statement. 

(.2) A schedule should be set by the board and recorded, 

either in the transcript or by wr~tten order, of 

the dates upon which the parties are directed by 

the board to file proposed findings of fact and 

conclusions of law. Proposed transcript 

corrections and proposed findings and conclusions 

are ordinarily filed in the first instance by the 

applicant, with opportunity for response by the 

regulato~J staff and any intervenor. The atomic 

safety and licensing board need allow only a 

minimum time for the filing of proposed findings 

of fact and conclusions of law, briefs, and 

proposed form of order or decision, as permi~ted 

by§ 2.754 of 10 CFR Part 2. It is expected that 

the proposeq findings will ordinarily be extremely 

brief. Since there will be no significant issues 

in ~ontroversy, there will be no need for 

extensive findings$ 

(3) The board should dispose of any additional 

procedural requests. 

-(4) The chairman .should formally close the hearing .. 
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N. Post-Hearing Proce3dings, Including the Initial Decision 

(a) A board, acting through the chairman, should dispose of 

procedural requests made a.f'ter the close of the 

hearing, including motions of the parties for correction 

of the transcript. Responses to requests and motions 

of the parties are made part or the record by issuance 

of written orders. 

{b) On receipt of proposed findings and conclusions from 

the parties, the board should prepare the initial 

decision. Under the Administrative Procedure Act and 

the Commission's regulations, the decision should 

include: 

(1) Findings, conclusions, and rulings, with the 

reasons or basis for them, on all material 

is~ues of fact, law or discretion presented on 

the record; 

(2) All facts officially noticed and relied on, if 

any, in making the decisionp 

(3) The appropriate ruling, order or denial of relief, 

with the effective date and time within which 

exceptions to the initial decision may be filed; 

{4) The time when the dec1$1on becomes final. 

Cc) A board will not ordinarily be expected to make formal 

recital of findings in greater detail than general or 

ultimate findings on the issues specified in the notice 

of hearing, namely, whether the application and the 

record of the proceeding contain sufficient information, 

and the review of the application by the Commissionrs 

- 36 -



regulatory staff has been adequate, to support the 

findings proposed to be made by the Director of 

Regulation and the issuance of the propo.a~d provisional 

construction permit. The board will, of course~ _rule 

on findings of fact and cohclusions of law proposed·by 

the parties. To the extent that there may be 

disagreements between any of the parties on any 

particular matters, the board will be expected to make 

such detailed findings of fact as are appropriate to 

support the decisions reached on those matterso If 

the board finds af~irmatively on the issues referred 

to above the Director of Regulation will, upon his 

making:the proposed findings, issue the permit. If 

the board finds negatively on those issues, the 

Director of Regulation will deny the application. 

(d) A board will be expected to discuss concisely, in its 

decision, the principal safety matters involved in the 

issuance or denial of the proposed provisional 

construction permit. A board's initial decision should 

be prepared with the objective of familiarizing the 

public and the Commission with the reasons for the 

board's conclusions as to the sufficiency of the 

application and the reco~d of the proceeding and the 

adequacy of the review of the application by the 

Commission's regulatory staff to support both the 

findings proposed by the Director of Regulation and 

the 1asuance of the provisional construction permit. 
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( e) It j_s expected that ordinarily a board will render 

its initial decision 1n an uncontested case within 

15 days after its receipt of proposed findings of fact 

and conclusions of law filed by the parties. 

(r) The initial decision will be transmitted to the Chief, 

Public Proceedings Branch, Office of the Secretary, 

for issuance. 

(g} Af'ter a board's initial decision is issued, the entire 

record of the hearing, including the board's initial 

decision, will be sent to the Commission for reviewo 

In the course of this review, the Commission may allow 

a board's decision to become the final decision of the 

Commission, may modify a boa.rats decision, or may send 

the case bacl{ to the poard for additional testimony on 

particular po!nts or for further consideration of 

particular issues. 

(h) After completion of construction, the applicant must 

obtain an operating license; but a hearing on the 

operating license will not be held unless demanded 

by a party or ordered by the Commission. Where a 

hearing is held at the operating stage, it would be 

the practice of the Commission to attempt to use the 

same board which conducted the construction permit 

hearing., 

V ~ Genera;J.. 

(a) Two members, being a majority of the board, constitute a 

quorum. The vote of a majority controls in any 

decision by a board~ including rulings during the course 
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o~ a hearing as well as formal orders and the initial 

decision. A dissenting member is, of course, free to 

express his dissent and the reasons for it in a separate 

opinion for the record. 

(b) The Commission may designate a technically qualified 

alternate for a board. The alternate will receive 

copies and become familiar with the application and 

other documents filed by the parties prior to the 

start of the hearing. It is expected that the 

alternate will be constituted by the board as a member 

of the board in situations where a technically 

qualified member of the board becanes unavailable for 

further service prior to the start of the hearing. 

(c) 10 CFR §§ 2.719 and 2.780 specify the conditions on 

which there is permitted to be consultation between 

Camnissioners and boards, on the on~ hand, and the 

staff, on the other hand, in initial licensing 

proceedings other than contested proceedings. 10 CFR 

§ 2.719 also permits a board, in the same type of 

proceeding, to consult with members of the panel from 

which members of the boards are drawn. However, it is 

expected that such consultation by a board, when it 

occurs, will relate to specific technical matters 

rather than to matters of broad policy. 

VI. Procedures Applicable to Contested Proceedings' 

(a) This section sets out certain differences in procedure 

from those described in sections I - V above, which are 

required by the fact that the proceeding is a "contested 

proceeding." Otherwise, the provisions of sections I 

through' V of ,this Statement of General Policy also apply 

to a "contested proceeding." 
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(b) Issues to be Decided by Board 

The board will, if the proceeding becomes a contested 

proceeding, make findings on the issues specified in the 

notice. In a contested proceedingp the board will 

determine: 

(1) Whether in accordance with the,,pro.vfi.sionsi.of 10 
' ' 

CFR f 50.35(a) 

(a) The applicant has described the proposed design 

of the facility, including.' but not limited to: 

the principal architectural and engineering 

criteria for the design, and bas identified the 

major features or components incorporated therein 

for the protection of the health and safety of 

the public; 

(b) Such further technical or design information as 

may be required to complete the safety analysis 

and which can reasonably be left for later 

consideration, will be supplied in the final 

safety analysis report; 

(c) Safety features or componentsp if any, which 

require research and development have been 

described by the applicant and the applicant 

has identified, an~ there will be conducted, 

a research and development program reasonably 

designed to resolve any safety questions 

associated with such features and canponents; and 

(d) On the basis of the foregoing, there is 

reasonable assurance that (i) such safety 

questions will be satisfactorily resolved at or 

before the latest date stated in the application 

for completion of construction of the proposed 

facility, and (ii) taking into consideration 
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· the ·s1te cTiteria contained in lO·CFR'Pa~ 100, 

the proposed facility can be constructed and 

operated at_ the proposed loc_ation without 

undue risk to the health·and safety of the 

public .. 

(2) Whether the.applicant is technically qualified 

to design and constrµct the proposed facili~y; 

(3) Whether the applicant is financially qualified to 

design and construct the proposed facility; 

(4) Whether the issuance of a permit for the 

construction of the facility will be inimical to the 

common defense and security or tq tbe health -and 

safety of the public. 

In conside~ing those issues, however, the board will, 

as to matters ~ot in controversy, be neither required 

nor expected to duplicate -the review already perf'ormed 

by the Commission's regulatory staff and the ACRS; 

the board is authorized to rely upon ·the 

uncontroverted testimony of the regulatory staff and 

the applicant and the uncontroverted. conclusions of 

the ACRS., 

,{c) Prehearing Conference 

In contested proceedings, the -use of the ·prehearing 

conference to i9entify what matters are in contl'.'.()versy 

and to ~larify their ~lationship to the 1ssues before 

the boafd is of primary importance. 



(d) Participation by Board Members 

In con~ested pro~eedings, the board will determine 

controverted matters as well as deeide whether the 

findings required by the Act and the Coumission 's 

regulations should be made. Thus, :f:.n ~uch proceedings, 

the board will determine the matters in controversy and 

may be called upon to make technical judgments of its 

own on those matters. As to matters which are not in 

controversy, boards are neither required nor expected 

to duplicate the review already performed by the 

regulatory staff and the .ACRS and they are authorized 

to rely upon the uncontroverted testimony of the 

regulatory staff and the applicant and the 

uncontroverted conclusions of the ACRS. Thus, the 
-~ 

board need not evaluate those matters already 

eval~ated by the staff which are not in controversy. 

(e) Close of. :Hea;i::ing 

In contested proceedings, proposed findings of fact 

and conclusions of law submitted by the parties may be 

more detailed than in uncontested proceedings. While 

brevity in such suhnisstons is encouraged, the proposed 

findings and conclusions should be such as to reflect 

the position of the parties submitting them, and the 

technical and factual basis therefor. 

(f) Post-Hearing Proceedings, Including the Initial Decision 

(1) In contrast to an uncontested proceeding, the board 

will itself make the findings on the issues 

specified in§ 2.104(b)(l) of Part 2 and the 
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reasons or basis for its findings~ On the basis 

of those findings, the initial decision will state 

th~ board's determination whether or not a 

construction permit should be issued and, if so, 

in what form., 

(2). In a contested case, it ;ls. expected that a 

board will ordinarily r~nder its initial decision 

within 45 days after its receipt of proposed 

findings of fact and conclusions of law filed 

by the parties. 

(g) The intra-agency consultation and coumunications 

referred to in Section V(c) are not permitted in 

contested proceedings. 

10. The section heading of 5 50.34 of 10 CFR Par,t 50 is amended 

to read as follows: 

§ 50.34. Contents of applications; technical information safety 
analysis report, 

11. Subparagraph~ (1), (2) and (3) of§ 50.35(a) of 10 CFR Part 

50 are amended to read as follows: 

§ 50.35 Issuance of provisional construction permits, , 

(a) When an applicant has not supplied initially all 

of the technical information required to complete the 

application and support the issuance of a construction 

permit which 'approves all proposed design features, the 

Commission may issue a provisional-construction permit 

if the Conmission finds that (1) the applicant has described 

the proposed design of the facility; including, but not limited 

to, the principal architectural and engineering criteria 

for the design, and has identified the major features or 

components incorporated therein for the protection of the 
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health and safety of the public; (2) such further 

technical or design information as may be required 

to complete the safety analysis, and which can 

reasonably be left for later consideration, will 

be supplied in the final safety analysis report; 

(3) safety features or components, if any, which 

require research and development have been 

described by the applicant and the applicant has 

identified, and there will be conducted, a 

research and development program reasonably 

designed to resolve any safety questions 

associated with such features or components. 

12. ParagrapbsS0.30(c), S0.3S(c)(l), S0.36(a) and (c), 

S0.59(a), (b), (c) and (e) of 10 CFR Part 50 are amended 
,-· - ! 

by substituting the words "safety 'analysis report" for 

the words ''hazards sUDGary report" where they appear •. 

13. Paragraph S0.59(d) of 10 CFR Part 50 is amended by 

substituting the words "safety analysis'report" for 

"hazards analysis" in the·second sentence. 

14.- Section 55.20 of 10 CFR Part 55. is amended by 

substituting the words "safety analysis report" for 

''hazards S1.1llll1Sry report" in the second sentence. 

15. The section heading of 5 115.23 of 10 CFR Part 115- is 

amended to read as follows: 

§ 115.23 Contents of applications; technical information 
safety analysis report. 
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16. Subparagraphs (1), (2) and (3) of§ 115.24(a) of 

10 CFR Part 115 are amended to read as follows·: 

§ 115.24 Issuance of provisional construction authorizations. 

(a) 'li.ben an applicant has not supplied initially all 

of the technical information required to complete 
I 

the application and support the issuance, of a 

construction authorization which approves all 

proposed design features, the Commission may issue 

a provisional construction authorization if the -

Commission finds that (1) the applicant has 

described the pr.oposed design of the· facility, 

including, but not limited to, the principal 

architectural and engineering criteria for the 

design, and has identified the major features or 
. ,~ 

_components incorporated therein for the protection 

'of the health and safety of the public; ~2) such 

further technical or design information as may be 

required to complete the safety analysis, and which 

can reasonably be left for later consideration, 

will be supplied in the final safety analysis report; 

(3) safety features or components, if any, which require 

research and development have been described by the 

applicant and the applicant bas identified, and there 

will be conducted, a research and development program 

reasonably designed to resolve any safety questions 

associated with such features or components; and 
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17. Paragraphs ll5.2o(c), 115.24(c)(1), 115.25(a) and (c), 

-115.45(a), (b) and (c) and (e) of 10 CFR Part ll5 are amended 

by substituting the words "safety analysis report" for the 

words "hazards ::,urru.o.ary rep?rt" where they appeaL 

18. Paragraph il5o47(d) of -10 CFR Part ll5 is amended by 

substituting the wor18 '1&afety analysis report,. for "hazards 

analysis 11 5.n "thf' S':?!cond sentel'1ce. 

FOR l'BE ATOMIC ZNERGY COMMISSION 

Dated at Gexmantown, M~ryland, 

this 23rd day of September, 1966. 
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TITLE 10 - ATOMIC ENERGY 
CHAPTER 1 - ATOMIC ENERGY COMMISSION 

PART 2 - RULES OF PRACTICE 

PA..'l.T 50 - LICENSING OF PP.ODUCTION AND UTILIZATION FACILITIES 
PART 55 - OPERATORS 1 LICENSES 

_PlillT 115 - PROCEDU::IBS FOR REVIEW OF C~TAIN NUCLBAR REACTORS 
ill::BMPTED FROM LICENSING REQ,"q"IRE~iJEN•rs 

Amendments to Rules of Practice; 
Stateffient of General Policy; Miscellaneous Amendments 

On January 21, 1966, the Atomic Energy Commission published 

for comment (1) proposed amendments of its Rules of Practice, 

10 CFR Part 2, (2) a proposed statement of general policy to be 

appended to that part and (3) miscellaneous proposed amendments 

of Parts 2, 50, 55, and 115 (31 F~R. 832). ':j:he proposed 

amendments were expected to expedite the Commission's facility 

licensing procedures and clarify certain provisions in existing 

regulations. The Comm:!.ssion also pubTi~hed on the same date, 

under separate notices, proposed ,amendments to Part 2 relating 

to intra-agency communications in regulatory adjudications 
,- 4 

(31 F .R. 830) and a propose·a. 
0

~endment to Part 2 to state 

pr~cisely when the Jurisdict!on of a presidins officer terminates 

(31 F.R. 831). 

The proposed amendments to Part 2 in all three notices and 

the proposed policy statement reflected, in general, several of 

the recommendations made by a seven-member Regulatory Review 

Panel, appointed by the Commission to study (1) the programs and 

procedures for licensing and regulation of reactors and (2) the 

decision-making process :1.n the Commission's regulatory program. 

The Panel's report included a number of recommendations in both 
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areas, particularly in respect to the conduct of "uncontested" 

licensing proceedings at the construction permit stage. 

All interested persons were invited to submit written 

comments and suggestions for consideration in connection with all 

of the proposed amendments within 60 days after publication of the 

notices of proposed rule making in the FEDERAL REGISTERo After 

careful consideration of the commen~s received, the Commission has 

decided to adopt the amendments set forth below, which except as 

noted, are the same as those set out in the notices of proposed 

rule making. 

Amendments to Part 2 

!_ntra-agency Communications in Ini,tial Licensing, PI'loceedings 

The following amendments to~~ 2.4, 2.719 and 2.780 permit 

consultation and communications between Commissioners and presiding 

officers (hearing examiners and atomic safety and licensing boards) 

on the one hand, and the regulatory staff, on the other hand, in 

initial licensing proceedings other than contested proceedingso 

Such communication and consultation is also permitted with the 

stai'f other than the regulatory staff upon the inittative of the 

Commissioners. A contested proceeding is defined as one in which 

there is a controversy between the regulatory staff and the 

applicant concerning the issuance of the license or any of the 

terms and conditions thereof or in which a petition to intervene 

in opposition to the application has been granted or is pending 

before the Commission. In addition, the following amendments 

permit presiding officers to consult, in initial licensing 

proceedings other than contested proceedings, with members of the 

panel appointed by the Commission from Which members of atomic 

safety and licensing boards are drawn. However, the statement of 
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general policy set out below (Appendix A to Part 2) includes a 

statement to the effect that it is expected that such consultation 

Will relate to specific technical matters rather than to matters 

of broad policy. 

The proposed amendments published at 31 F.R. 830 would not 

have required that communication and consultation between the 

Commissioners and the staff other than the regulatory staff, in 

uncontested initial licensing proceedings, be upon the initiative 

of the Corrmu.ssioners. Further, the proposed amendments would have 

permitted Commissioners to consult, in contested initial licensing 

proceedings, with staff who had not participated in the hearing as 

witness or counsel, and would have permitted presiding officers to 

consult With the entire Commission staff in uncontested initial 

licensing proceedings, and in both contested and uncontested 

initial licensing proceedings, with the panel from which atomic 

safety and licensing boards are appointed. Since the Commission 

appointed a new ~egulatory Review Panel on April 4, 1966, to study 

the conduct of contested proceedings, it has been decided to post­

pone any amendments to the Com..,nj_ssion's rules relating to intra­

agency communications in such proceedings until the recommendations 

of that Panel have been received. Limiting consultation by 

presiding officers to the regulatory staff will afford them access 

to those members of the staff who have the greatest familiarity 

with the subject matter of the proceeding. 

The changes Will in no way lessen the fairness or objectivity 

which ch~racterize the Commission's present decision-making 

process. If either a final or an initial decision rests on fact 

or opinion obtained as a result of any co:mrp.unication authorized 

by the amendments, the substance of the comnrunication is required 
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to be made a matter of public record in the proceeding and 

opportunity for rebuttal affo~ded to any party on timely request, 

thus assuring that decisions will be made on the basis of the 

public record :tn the proceeding. 

Termination of Jurisdiction o;f' Presidin~ Officers 

The amendment of§ 2.717(a) set out below provides that the 

jurisdiction of presiding officers in adjudicatory proceedings 
\ 

shall terminate when the inltial decision becomes the final action 

of the Connnission in the absence of review, or when the Commission, 

after review, renders a final decision, or when the prestding 

officer -withd:i.~a~s from the case upon considering himself dis­

qualified, whichever :ts earliest. The amendment makes clear that 

presiding officers, who exercise quasi-judicial functions, would 

have no authority or responsibility to take any action after that 

time. The amended paragraph is the same as that published for 

com.~ent at 31 F.R. 831. 

Notice of Hearing 

The amendment of§ 2.104 which follows adds a new 

paragraph (b) to set out the issues which will be specified in 

the notice of hearing on applications for a construction permit 

for a facility under section 103 or section 104 b. of the Atomic 

Energy Act of 1954, as amended, (the Act) or for a testing 

facility under section 104 c. of the Act. If such a proceeding 

is not contested, a de E..~ evaluation of the application would 

not be conducted, and the board would determine whether the 

application and the record of the proceeding contain sufficient 

information, and the review of the application by the Commission's 

regulatory staff has been adequate, both to support the findings 

proposed to be made by the Director of Regulation, which are 

necessary under the Act and the Commissionrs regulations for the 

issuance of a provisional construction permit, and the issuance of 

the provisional construction permit as proposed by the Director of 

- 4 .,. 



Regulation. If such a proceeding is contested, the board will 
I 

decide all matters in controversy, and make the findings on tne 

issues specified in the notice of hearing for a contested 

proceeding. 

Except for minor editorial changes, § 2.104(b) 1s the same 

as the ·proposed paragraph published for comment at 31 F.R. 832. 

Technically Qualified Alternates for Atomic Safety and Licensing 
Boaras I 

The amendment of§ 2.721 sets out the procedure which will 

be followed by the Commission in designating a technically 

qualified alternate for an atomic safety and licensing board and 

the effect of such designation. The amendment specifies that if 

a technically qualified member of a board becomes unavailable 

before the hearing commences, the board may constitute the 

alternate as a member of the board by notifying the Commission 

and the alternate. 

Effectiveness of Initial Decisions 

Section 2.764 has been amended to provide that, except where 

good cause has been shown by a party why the initial decision 

should not become immediately effective, an initial decision 

whi,ch directs the issuance or amendment of a construction permit 

or authorization will be effective immediately, without the 

necessity of filing a motion for expedited effectiveness, subject 

to Commission review. The amendment also provides for issuance 

of the permit authorized within ten days from the effective date 

of the initial decision. The text of amended~ 2.764 is the same 
\ 

as that of the proposed amendment published for comment at 31 

F.R. 832. 
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Statement of General Policy - Appendix A to Part 2 

Licensing hearings involving the construction and operation 

of nuclear reactors and other production and utilization 

facilities are ordinarily conducted by atomic safety and licensing 

boards whose establishment by the Commission was authorized by 

section 191 of the Act. 'lhe Commission has authorized such boards 

to conduct public hearings'and make initial decisions in 

proceedings relating to the granting, suspending, revoking, or 

amending of licenses or authorizations issued by the Commission. 

Rules applicable to licensing proceedings conducted by boards 

(and by hearing examiners) are set forth in 10 CFR Part 2. 

The statement of general policy set out below (Appendix A 

to Part 2) explains the procedures to be followed ln the conduct 

by atomic safety and licensing boards of proceedings involving 

applications for construction permits on which the Act requires 

a hearing. 

The statement of general policy adopted is the same as that 

published for comment at 31 F.R. 832 except for minor editorial 

changes in Sections I(d), II (Prehearing Conference), III (b) (6), 

(g), VI(b)(l)(£_) and (d), the ao.dition of a sentence in Section I,, 

that the notice of hearing will ordinarily announce the date and 

place of the prehearing conference, and the addition of new 

Sections V(c) and VI(g) relating to intra-agency communications. 

Amendments to Parts 50, 55 and 115 

The Commission has adopted certain minor or clarifying 

amendments of 10 CFR Parts 50 and 115 with respect to (1) the 

findings necessary to support the issuance of a provisional 

construction permit or authorization and (2) the terms used to 

designate the documents which are now termed (a) the "hazards 

report 11 submitted by applicants for permits or licenses under 
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Part 50 or authorizations under Part 115 and (b) the "hazards 

analysis" prepared by the COIIB11ission's regulatory staff. 

Paragraphs 50.35(a) and 115.24(a), which authorize issuance 

of a provisional construction permit or authorization upon the 

Commission's ~aking certain findings, have been amended to cla~ify 

· the point that certain design and technical information need not 

be submitted by the applicant until the operating license stage. 

Except for minor editorial changes in§§ 50.35(a)(3) and 115o24(a) 

(3), the text of the amended paragraphs is the same as that of the 

proposed ,amendments published for comment at 3~ F.R. 832. 

In addition, the Conmission has amended Parts 50 and 115 

(and Parts 2 and 55) to substitute the term "safety analysis 

report" for ''hazards summary report" and "safety analysis" for 

"?azards analysi~" (or the equivalent) where they appear. 

Pursuant to the Atomic Energy Act of 1954, as amended, 

and the Administrative Procedure Act of 1946~ the following 

amendments to Title 10, Chapter 1, Code of Federal Regulations, 

Parts 2, 50, 55 and 115., are published as a document subject to 

codification, to be effective thirty (30) days after publication 

in the FEDERAL REGISTER. 

1. Section 2.4 of 10 CFR Part 2 is amended by adding 

a new paragraph (n) to read as follows: 
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§ 2.4 Definitions. 

(n) "Contested proceeding" means (1) a proceeding 

in whicb there is a controversy between the 

regulatory staff of the Commission and the applicant 

for a license concerning the issuance of the license 

or any of the terms or conditions thereof or (2) a 

p~oceeding in which a petition for leave to 

intervene in opposition t~ an application for a 

license has been granted or is pending before the 

Commission. 

2. Paragraph (b) of§ 2.lo4 of 10 CFR Part 2 is 
I 

redesignated paragraph (c) and a new paragraph (b) is 

added to§ 20104 to read as follows: 

§ 20104 Notice of hearing. 

* * * * 
(b) In the case of an application for a 

construction permit for a fa~ility on which the 

Act requlres a hearing, the notice of hearing 

will, unless the Commission determines otherwise, 

state, in implementation of subparagraph (a)(3) 

of this section: 

(1) That, if the proceeding 1s a contested 

proceeding 3 the presiding officer will 

consider the following issues: 

(1) \lhether in accordance with the 

provisions of~ 5G.35(a) of this 

chapter (a) The applicant has described 
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the proposed design of the facility, 

including, but not limited to, the 

principal architectural and engineering 

criteria for the design, and has identified 

the major features or components 

incorporated therein for the protection of 

the health and safety of the public; 

(b) Such further technical or design 

information as may be required.:to complete 

the safety analysis, and which can 

reasonably be left for later consideration 

will be supplied in ,the final safety 

analysis report; 

(c) Safety features or components, if 

any, which require research anddevelopment, 

have been described by tbe applicant and the 

applicant has identified, and there will be 

conducted, a research and development 

program reasonably designed to resolve 

any safety·questions associated with such 

features or components; and 

(d) On the basis of the foregoing, there 

is reasonable assurance that (i) such 

safety questions will be satisfactorily 

resolved at or before the latest date 

stated in the application for completion of 

the proposed facility; and (ii) taking 

into consideration the site criteria 
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contained in Part 100 of this chapter, the 

/ proposed facility can be constructed and 

operated at the proposed location without 

undue risk to the health and safety of 

the public; 

(ii) Whether the applicant is techP,ically 

qualified to design and construct the-proposed 

facility; 

(iii) Whether the applicant is financially 

qualified to design and construct the 

proposed facility; 

(iv) Whether the issuance of a permit for 

the construction of the facility will .~e 

. inimical to the common-defense and se~urity 

or to the health and safety of the public. 

(2) That, iff the proceeding is not a contested 

proceeding, the presiding officer will, without 

conducting a de novo evaiuation of the application, 

determine whether the application and the record 

of the proceeding contain sufficient. information, 

and the review of the application by the 

Commission's regulatory staff has been 

adequate, to support affirmative findings 

on Issues (i) - (iii) specified in sub-

paragraph (1) of this paragraph (b) and a 

negative finding on Issue (iv) specified in sub­

paragraph (1) of this paragraph (b) proposed to 

be made and the· issuance of the provisional 

.construction permit proposed by the Director of ' 

Regulation. 
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3. Subparag~aph 2ol05(b)(2) and 2.106(b)(2) of 10 CFR 

Part 2 are amended by substituting the words "safety 

analysis" for "safeguards analysis" where they appear. 

4. Paragraph (a) of~ 2.717 of 10 CFR Part 2 is revised 

to read as follows: 

§ 20717 Commencement and termination of jurisdiction of 

presiding officero 

(a) Unless otherwise ordered by the Commission, the 

jurisdiction,of the presiding officer designated to 

conduct a hearing over the proceeding, including 

mot~ons and procedural matters, commences when the 

~- proceeding commences. If no presiding officer has 

been designated, the Chief Hearing Examiner has such 

jurisdiction or, if he is unavailable, another hearing 

examiner has such jurisdiction. A proceeding is 

deemed to commence when a notice of hearing is 

issued. \Jhen a notice of hearing provides that the 

presiding officer is to be a hearing examiner, the 

Chief Hearing Examiner wiil designate by order the 

hearing examiner who is to preside. The presiding 

officer's jurisdiction in each proceeding will 

terminate upon the expiration of the period within 

which the Commission may direct that the record be 

certified to it for final decision, or when the 

Commission renders a final decision, or when the 

presiding officer shall have withdrawn himself from 

the case upon considering himself disqualified, 

whichever is earliest. 
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5. Section 2.719 of 10 CFR Part 2 is amended by revising 

paragraphs (b) and (c) and adding a new paragraph (d) to 

read as follows: 

§ 2.719 Separation of functions. 

* * * * 
(b) In any adjudication, the presiding officer may 

not consult any person other than a member of his 

staff on any fact in issue unless on notice and 

opportunity for all parties to participate, except 

(1) as required for the disposition of ex parte 

matters as authorized by law and (2) as provided in 

paragraph (c) of this section. 

(c) In any adjudication for the determination of an 

application for initial licensing, other than a con­

tested proceeding, the presiding officer may consult 

(1) members of the panel appointed by the COOE1is-

sion from which members of atomic safety and licensing 

boards are drawn, and (2) the regulatory staff. 

(d) Except as provided in paragraph (c) of this 

section and§ 2.7SO(e), in any case of adjudication, 

no officer or employee of the Commission who has 

engaged in the performance of any investigative or 

prosecuting function in the case or a factually 

related case may participate or advise in the 

initial or final decision) except as a witness or 
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counsel in the proceeding. Hhere an initial or 

final decision is stated to'rest in whole or in part 

on fact or opinion obtained as a result of a 

consultation or communication authorized by 

paragraph (c) of this section or§ 2.78o(e), the 

substance of the communication shall be specified 

in the record in the proceeding and every party shall 

be afforded an opportunity to controvert the fact 

or opinion. If the parties have not had an 

opportunity to controvert such fact or opinion 

prior to the filing of the decision, a party may 

controvert the fact or opinion by filing an 

exception to the initial decision, or a petition 

for reconsideration of q final decision, clearly 

and concisely setting forth the inf'ormation or 

a~gument relied on to show the contrary. 

6. Section 2.721 of 10 CFR Part 2 is revised to read 

as follows: 

Atomic safety and licensing boards. 

The Commission may_ from time to time establish 

one or more atomic safety and licensing boards, each 

composed of three members, two of Whom will be 

technically qualified and one of whom will be 

qualified in the conduct of administrative 

proceedings, to preside in such proceedings for 

granting, suspending, revold.ng, or amending licenses 

or authofizations as the Commission may designate. 
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(b) The Comm:tssion may designate a technically 

qualified alternate for an atomic safety and 

licensing board est~blished pursuant to paragraph 

(a) of this section. If a technically qualified 
-

member of a boa~d becomes unavailable before the 

hearing commences, the board may constitute the 

alternat(;:l as a member of the board by notifying the 

Commission and the alternate who Nill, as of the 

date of such notification, serve as a member of the 

board~ 

(c) An atomic safety and licensing board shall have 

the duties and may exercise the powers of_a 

pr0siding officer as granted by~ 2.718 and 

otherwise in this part. At any time when such a 

board is in existence but is not actually in 

session, any powers which could be exercised by a 

presidin5 officer or by the chief hearing examiner 

may be exercised with respect to such a proceeding 

by the chairman of the board having jurisdiction over 

7. Section 2.764 of 10 CFR Part 2 is revised to read 

as follows: 

§ 2.764 Immediate effectiveness of initial decision 

directing issuance or amendment of construction 

permit" 

(a) An initial decision directing the issuance or 

amendmen~ of a construction permit or construction 

authorization shall be effective immediately upon 
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issuance unless the presiding officer finds that 

good c~use.has been shown by a party .why the 

initial decision should.not beccme i.Imnediately 

effective~ subject to the review thereoi and further 

decision by the Coomission upon exc~ptions filed by' 

any party pursuant to I 2.762 or upon its own 
' I 

moti9n. 

(b) The Director of Re~lation, notwithstanding the 

filirig of exceptions, shall issue a construction 

permit or authorization, or amendments thereto, 

a~thorized by an initial decision, within ten (10) 

days £ran the date of iss·ua~ce · of tpe decision. 

8. Section 2.780 of 10 CFR Part 2 is amended by 

revisi~g paragraph (d) and adding a ~ew paragraph (e) 

to read a1:1 follqws·: ' 

I 2.780 Ex parte communtcations, 
I 

* * * * 
(d) This section does not apply to canmunications 

authorized by paragraph (e)·of this section~ to the· 

dispoEJition of ex parte matters authorized by law,; 

or to camnunicatioris requested by the Ccmnission 

.concerning: 

(1) · ~ts proprietary functions; 

(2) General health and safe~y problems and 

responsibilities of tbe Commission; or 
/ 

(3) The s~atus of proceedings. 

(e) In any adjudicatio~ for the determination of 

- an,'. application for initial licensing, other than a 
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contested proceeding, C iss oners;members of their ' I i· I 

immediate staffs and other Am officials and employees 

who ·advise the Commiss·~~irs In the exercise of their 

quasi-judicial functions may lonsult the regulatory 
f ) 

staff, an¢ the regulatpry statf may com11;nmicate wi,th 

Conmissioners, mem~rs of thelr bmne·du:ite · staffs 

and other AEC officials a d loyees· who adv;l.se. the 

COillllissioners· in the exerlise, of -their quasi-judi_cial 

functions. Such ccmnuni tto or consultation in an 

adjudication ;o~ t~ed~t~·. i+~o~ ~;-.:n ~pplication 

for initial, licensing., er ihan a contested pro-

· ceeding,' shall alsa be ittled-with the staff 

other than th~ regulatory sta f upon the initiative 

of the Ccmnissioners. 

9. A statement of general po icy is appended to 10 CFR 

Pa.rt 2 to _read as follows: 
I 

APPENDIX A. STATEMENT OF GJ:.i'li:,J:Ulw POLICY~ - CON:OOCT OF PRO­
CEEDnms FOR THE IS ANCE OF CONSTRUCTION 
PERMITS FOR PRO CfI .AND UTD..IZATION 
FACn.rrms FOR :tt::H HEARING IS REQUIRED 
UNDER SECTION, 18 F THE ATOMIC ~GY 
ACT OF 1954, AS .KMIOOiED. 

On December 8, 1962, the t ... jl Energy Commission published 

ame-ndments of its_Rules, of PracticJ (10 ,CFR Par; 2) ·,to describe 

the functions and procedures o it atanic safety and •licensing 

boards (27 F.R. 12184). Those ame dments implemented Public Law 

I 
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87-615 of the 87th Congress, effective August 29, 1962, which was 

designed to permit greater flexibility and to encourage informality 

in the conduct of AEC licensing proceedings. The statement of 

considerations which was published with the amendments to Part 2 
I 

included recommendations for the conduct of proceedings by atomic 

safety and licensing boards, in order to carry out the purpose 

that hearings in which there are no substantial contested issues 

among the parties should be conducted more informally than had 

theretofore been the practice. On November 25, 1963, the 

Commission issued Press Releaae F-240 which covered in greater 

detail the same general subject matter as the statement of 

considerations and also emphasized the importance which the Commis­

slon attached to implementing the informal procedures to the 

fullest extent practicable in uncontested cases. In the statement 

of considerations the Commission, recognizing the need for 

continuing review of its procedures, specifically pointed out that 

it intended to adopt from time to time any further amendments of 

its regulations which experience in the operation of atomic 

safety and licensing boards might indicate as being necessary or 

desirable. 

As a part of that continuing review the Commission announced 

the appointment of a seven-member Regulatory Review Panel on 

January 25, 1965, to study (1) the programs and procedures for the 

licensing and regulation of reactors and (2) the decision-making 

process in the Commission's regulatory program. 

Several of the Panel's recommendations, which were submitted 

on July 14, 1965, are implemented in the amendments to Part 2 

which have been issued simultaneously herewith. As a result of 

those amendments, the statement of considerations and press 

release rererred to above no longer accurately reflect in detail 

current Commission rules and policy. 
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The following Statement of General Policy explains in detail 

tpe procedures which the Atomic Energy Commission expects to be 

followed by atomic safety and licensing boards 1n the conduct of 

proceedings relating to the issuance of construction permits for 

nuclear power and test reactors and other production or utilization 

facilities for which a hearing is mandatory under section 189 a. 

of the Atomic Energy Act of 1954, as amended (the Act).* The 

Statement reflects the Commission's intent that such proceedings 

be conducted inforinally and expeditiously and its concern that its 

procedures maintain sufficient flexibility to accommodate that 

objective. 

Such proceedings are frequently uncontested in that the 

application for a construction permit is not opposed by an 

intervenor nor are there any controversies between the Commission's 

regulatory staff and the applicant concerning the issuance of the 

permit or the terms and conditions thereof. The provisions of 

sections I through V of the following Statement are, for the sake 

of convenience, set out in the framework of the uncontested 

proceedingo They a~e applicable also, however, to the contested 

proceeding exoept as the context would otherwise indicate, or 

except as indicated in section VI. Section VI sets out the 

procedures specifically applicable to the contested proceeding. 

*Except as the context may otherwise incU.cate, this Statement is 
also generally applicable to the conduct of proceedings for the 
issuance of operating licenses for such facilities, as well as to 
authorization proceedings conducted under Part 115, Procedures for 
Review of Certain Nuclear Reactors Exempted from Licensing 
Requirements, and to licensing proceedings of the type described 
in th0 Statement Which may be conducted by a hearing examiner as 
the presiding officer. 
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Atomic safety and licensing boards are appointed from time 

to time by the Atondc Energy Com.mission to conduct hearings in 

licensing case~ under the authority of section 191. of the Act. 

Section 191. autaorizes the Cora.mission to establish one or more 

atomic safety and licensing boards to conduct public hearings 

and to make intermediate or final decisions in adndnistrative 

p~oceedings relating to granting, suspenqing, revoldng or 

amending licenEes or authorizations issued by the Comndssiono 

It requires that each board consist of two members who are 

technically q~alified and one member who is qualified in the 

conduct of administrative p~oceedings. Members for each board 

may be appointed by the Commission fpom a panel selected from 

private life, the staff of the Commission or other federal 

agencieo~ 

This statement is intended as a gutde to the conduct of 

public hearings uncer the mandatory hearing peauiNments of the 

Act for the information of the public and assistance of members 
~ 

of boB.!'ds and part1es to licensing proceedings. It is not all 

inclusive. It is intended to explain and summarize certain 

~eQuirements of governing statutes, the Commission's Rules o~ 

Practice, 10 CFR Part 2, and some applicable principles of law 

and good practice. 

I. Preliminary Matters 

(a) A public heariDg is announced by the issuance of a 

notice of hearing signed by the Commission's Secretary, 

stating the nature of tne hearing, its tim~ and place 

and the issues to be considered. 'When a hearing is to 
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be held before-a board, the notice of hearing will 

ordinarily designate the chairman and the other 

members. The time and·place of the prehearing 
, 

conference will ordinarily be stated in the notice 
, ' 

of hearing. The notice of hearing is published in 

the· FEDERAL REGISTER at least 30 days prior to the 

date of hearing. In addition, a public announcement 

is issued by the Commission regarding the date and 

'place of the hearing. 

(b) In fixing the time and place of any pos~poned hearing 

or of the· prebe~ring conference the boards will take 

into consideration the convenience of board members; 
) 

the AEC staff and other parties to the extent 

practicable. , 

' ' 
(c) Th~ notice of hearing will, unles~ the staff opposes 

the application; include the findings which the Director 

of Regulation proposes to make, that is, the findings 

which are·necessary un~er the Act and the Com:nission's 

regulations to support the granting of an application, 

and the form of provisional construction permit which 

he proposes to issue. The Director of Regulation will, 
I 

of course, be fr'ee to propose different findip.gs on. the 

basis of new informatfon brought out at the hearing. 

(d) The notice of bearing will state that the board will 
I 

determine whether the application and the record of the 

proceed~ng contain sufficient information, and the 

review of the application by the COllDilission's regulatory 
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staff has been adequate, to suppor_t the findings 

proposed to be made by the Director of Regulation and 

the issuance of the proposed provisional construction 

permito ·. The notice of hearing will also state that the 

board will not conduct a de novo evaluation of the 

application. 

(e) Prior to a hearing~ board members should·review 

and become familiar with: 

The record of any relevant prior proceedings in 

the case, including initial decisions and 

COtllllission orders. The Advisory Committee on 

Reactor Safeguards (ACRS) report» the staff 

safety analysisf the application and all other 

papers filed in the proceeding. The Ccmnission'' s 

Rules of Practice, 10 CFR Part 2, and such other 

regulations or published statments of policy 

of the Commission as may be pertinent to the 

proceedings. 

(£) At any time when a board is in existence but is not 

actually in sesaionp the chairman has all the powers 

of the board to take action on procedural matters. 

The Chairman may have occasion, when the-board is not 

' in session, to dispose of preliminary procedural 

requests including, among othe~ things, motions by 

parties relating to the conduct of the hearing. He 

may wish to discuss such requests with the other members 

of the board before ruling on them. No interlocutory 

appeal* may be taken by a party as a matt~r of right 

* An interlocutory appeal means an appeal to the Camnission from a· 
ruling made by the board during the time between the· issuance of 
a notice of hearing and the issuance of the initial decision. 
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from a ruling of the chairman or.tp.e board. The board 

should.refer the challenged ruling to the Commission 

.for a final _decision if, · in its Judgment, a ·prompt 

decision is· necessary to prevent detriment to the public 

interest or unusual delay or expense.. Thia authority 

·should be exercised. sparingly, and only when deemed 

essential in fairness to the parties or the public. 

II. Frehearing Con~erence. 

(a) A prehearing· conference, Which is authorized in 8 2.752 

of 10 CFR Part 2., s~rvea a vital functiorl' in defining 

substantive issues and in settling matters of procedure 

before~ the start of the hearing. A prehearing conference 

sho~ld be regarded as an informal meeting of the board 

with the parties to facilitate and expedite the conduct 
' 

of 'the hearing where (a) th~ significant safety questic...ns 
- ..._(. 

can be identified and discussed~ (b) any matters in 

controversy between'the parties can b'e clearly identified, 

and-(c) any preliminary matters, such as identifying the 

witnesses to be presented by the parties or requested by 

~e,board; specifying the order and method of presen~ation. 

of· their testimony; scheduling the ex·ohange of prepared 
' ' 

testimony and documentary evidence; de·term1n1ng the 

contents ot the decisional record and th:e. method of 

designating exhibits; discussing procedures to be followed 

at the hearing; and arriving at such agreements as will 

aid in the conduct and expeditious disposition of the 

proceeding, can be dispose-Ii of. The Commission strongly 
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encourages their use and expects that a prehearing 

conference will ordinarily be held in each licensing 

proceeding before an atomic safety and licensing 

board. However, the prehearing conference is not a 

substitute for the hearing and matters discussed 

' 
and agreements reached therein become a part of the 

'decisional··record only to• the extent they are 

specifically inco,rporated in the decisio~al record 

by order or otherwise. 

(b) The timing of the prehearing conference will 

depend on the nature of ~he case. When fea~ible, 

it will assist preparation for the hearing if the 

,prehearing conference is held well in advance ~f the 

hearing. The date and place of the preheariog con­

ference will usually be announced in the notice of 

hearing. Prehearing conferences are open to the 
\ 

public except under exceptional circumstances 

involving matters such as those referred to in 10 

·CFR § 2.79o(a) and (b) ( 11canpany confidential" 

information; classified information; and certain 
- ' 

privileged information not normally a part of the 

hearing record.) 

(c) It is expected that a transcript of e~ch pre­

hearing conference will be prepared, 

(d) Any agreements reached or decisions made at the 

conference will be incorporated promptly in the formal 

record of the hearing without prejudice to the rights 

of any subsequent intervenor, The board will be expected at 
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the opening of the hearing to state on tbe record that 

such a conference has been held and the time and place 

of the meeting and the persons who attended. 

(e) The applicant, the regulatory staff and other parties 

will ordinarily provide each other and the board with 

copies of prepared testimony in advance of the hearing. 

A schedule may be established at the prehearing 

" conference for exchange of prepared testimonyo The 

applicant ordinarily files a summary of his application, 

including a summary description of the reactor and bis 

evaluation of the considerations important to safety, 

and the staff files a safety analysis prior to the 

hearing. These may constitute toe testimony of 

witnesses sworn at the hearing. All of these documents 

and prepared testimony are filed in the Camnission's 

Public Document Room~and are available for public 

inspection. 

II I. The Hearing 

The following procedures should be observed in the conduct 

of public hearings~ 

(a) Preliminary 

(1) A verbatim transcript will be made of the hearing. 

(2) The chairman should convene the hearing by stating 

the title of the proceeding and describing its 

(3) 

nature. 

He should state the date, time and place at 

which the prehearing conference was held, and 

identify the persons participating in it. He 

should sunmarize the ,prehearing order, 'or, if there is 
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no writte1:1 preheuring order, the results of the 

pr~hearing conference. 

(4) He should explain the procedures for the conduct 
) 

of the hearing. He should request that counsel 

for the parties identify themselves on the 

record, and provide them with the opportunity to 
I 
make opentng statements of their respective 

positions. 

(5) He should describe, for tlle benefit of' members 

of the public who may be present, the respective 

roles of the board, the ACRS and the staff, and 

the Commission procedures for '.C'eview of the 

decision. He should also describe the continuing 

review and inspection surveillance conducted by 

the Commission after a construction permit or an 

operating license has been issued. 
1 

(b) Intervention and Limited Appearances 

(1) T'ne chairman should call attention to the 

provisions of 10 CFR §§ 2.714 Intervention and 

2.715 Participation by a persor. not a party 

(limited appearance)o He should briefly explain 

these provisions and the rights of persons who 

may qualify as intervenors or as persons to be 

permitted to ma1ce limited appearances. He should 

call attention to the provision of 10 CFR § io714 

(d) that the granting of a petition to intervene 

does not change or enlarge the issues specified 

in the notice of hearing unless expressly provided 

1n the order allowing intervention. 
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{2) The chairman should inquire of those in attendance 

whether there are any who wish to participate in 

the hearing by intervention or by limited 

appearance. 

(3) The board should rule on each request to 

participate in the hearing on either basis. The 

Commission's rules require that a petition for 

intervention be filed at least seven days prior 

to the start of the hearing. A board has general 

authority to extend the time for good cause with 

respect to allowing intervention. 

(4) As required by§ 2.71h of 10 CFR Part 2, a person 

who wishes to intervene must set forth, in a 

petition for leave to intervene, his interest in 

the proceeding, how the interest may be affected 
J' 

by Commission action, and his contentions. After 

consideration of any answers, the board will rule 

on the petition. In any event, the board should 

not permit enlarging of the issues, or receive 

evidence from an intervenor, with respect to 

matters beyond the jurisdiction of the Commission. 

(5) Those permitted to intervene become parties to the 

proceeding. Persons permitted to make limited 

appearances do not become parties, but should be 

permitted to make statements at such stage of the 

proceeding as the board may consider appropriate. 

A person ma.king a limited appearance may only make 

an oral or writteq statement on the record, and 
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may not participate in the proceeding in any other 

way. The board may wish to limit the length of 

oral statments. A member of the public does not 

have the right ~o participate unless he has been 

granted the right to intervene as a party or the 

right of limited appearance for the purpose of 

making a·statement. 

(6) It is important that the board make clear to the 

members of the public seeking to participate the 

difference between intervention and limited appearance. 

An intervenor, unlike a person making a limited 

appearance, has all the rights of the applicant 

and the staff to participate fully in the condu~t 

of the hearing. For example, he may examine and 

cross-examine witnesses. A person making a limited 

appearance may want not only to state his position, 

but to raise questions which he would like to have 

answered. This should be permitted to the extent 

the questions are within the scope of the proceeding 

as ~efined by the'issues set out in the notice of 

hearing, the prehearing conference report, and any 

later orders. Usually such persons should be asked 

to make their statements and raise their questions 

early in the proceeding so that the board will have 

an opportunity to be sure that relevant and meritor­

ious questions are properly dealt with during the 

course of the hearing. 



(7) It is the Commission's view that the rules 

governing intervention and limited appearances are 

necessaL~r in the interest of orderly proceedings. 

The Commission also believes that through these 

two methods of public participation all members 

of the pub~ic are assured of the right to 

participate by a method appropriate to their 

interest in the matter. This should be fully 

explained at the beginning of the hearing. In some 

cases the board may feel that it must deny an 

application to intervene but that it can still 

accommodate the desire of the person involved by 

allowing hiul to malce a state;ment and raise 

questions under the limited appearance rule. 
I 

(8) Boards have considerable discretion 'as to the 

manner in which they acconunodate their conduct 

of the hearing to local public interest and the 

desires of local citizens to be heard. 

Particularly in cases whe~e it is evident that 

the~e is local concern as to the safety of the 

proposed plant, boards should so conduct the 

hearing as to give appropriate opportunity for 

local citizens to express their views, while at 

the same time protecting the legal interest of 

all parties and the public interest in an orderly 

and efficient licensing process. Boards should 

give full public recognition to the fact that 

utilization of such-- opportunity is one of the 
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important reasons why public hearings ~re held 

by the Commission and are held in the locality 

of interest. 

(c) Opening Statements and Testimony 

(1) In order to facilitate public understanding of 

the proceeding it is anticipated that the 

applicant (who has the burden of proof in 

licensing proceedin~s), will, at an appropriate 

time early in the proceeding, make an oral 

statement describing in terms that will be 

readily understood by the public, the manner in 

which the safety of the public will be assured, 

by such provisions as siting, safety features, of 

the reactor, inclµding engineered safeguards, 

etc. It may be that the "summary description of 

the reactor and*-** evaluation of the 

considerations important to safety" referred to at 

paragraph (e) of section II above$ will 

satisfactorily serve as the basis for such 

oral statement. 

(2) The staff will also, early in the proceeding but 

after the applicant has made the oral statement 

referred to in the preceding paragraph, make an 

oral statement descr~bing the staff's evaluation 

of the application and the reasons for the 

conclusions reached by-the staff, and summarizing 

the various steps taken by the staff and the ACRS 

in their review of the application. 
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(3) The testimony of all witnesses will be given 

under oath. These witnesses may be collectively 

swo1n at the opening of the hearing or if 

additional witnesses are-called upon to testify 

at a subsequent stage they may be sworn at the 

time of their appearance, 

(4) There is ordinarily no need for oral recital of 

prepared testimony unless the board considers 

that some use_ful purpose will be served. Each 

witness presented by a party may be questioned 

by other parties and by the board, Unless 

testimony is being taken on a roundtable basis or 

there is some occasion for clarification of 

testimony as rendered, the board may wish to 

reserve its questions until the parties have 

completed quest:Loning of the witnesses, since 

counsel for the respective parties will generally 

be prepared to develop the various lines of 

pertinent questions. 

(5) Opportunity should be assured, on an orderly 

basis, for each pa~ty to comment on statements 

made by other parties. 

(6) The proceedings should be conducted as 

expeditiously and.informally as practicable, 

without impairing the development of a clear and 

adequate record. The order of presenting 

testimony may be freely varied in the conduct 
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• h 

of the hearing. The board may find it helpfu;l 

to talce expert testimony from witpesses on a 

roundtable bas1s after tne receipt in evidence 

of prepa1~d written testimony, 

(7) Object~ons may be made by counsel to any 

questions or any line of questioning, and should 

be ruled upon by the board. The board may aomit 

the test:t.mony, may sustain the objectionJ or may 

receive the testimony, reserving for later 

determination the question of admissibility. 

In passing on objections, the board, while not 

bound to view proffered testimony according to 

its admissibility under strict application of the 

rules of evidence in judicial proceedings, should 

exclude testimony that is clearly irrelevant to 

issues in the case, or that pertains to matters 

outside the jurisdiction of the board ov the 

Atomic Energy Conunission. Examples of matters 

which are considered irrelevant to the 1s~ues 

in the case or outside the jurisdic-tion of the 

board or the Atomic Energy Commission include 

the thermal effects (as opposed to the 

radiological effects) of the facility operation 

on the environment; the effect of the 

construction of the facility on the recreational, 

economic or political activities of the area 

near the site; and matters of aesthetics with 

respect to the proposed construct1.on_. 
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(d) Documentary Evidence 

(1) Documentary evidence may be offered in evidence 

as provided in 10 CFR § 2.743. 

(2) Such evidence offered during the course of the 

hearing should be described by counsel, and 

furnished to the reporter for marking. Docu-

ments offered for marking should be numbered 

in order of receipt. On identification of a 

document, it may be offered in evidence. 

(e) Record 

The transcript of testimony and the exhibits, 

together with all of the papers and requests 

filed in a proceeding, constitute the record 

for decision, except to the extent that official 

notice is taken pursuant, to the following 

paragrapho 

(f) Official Notice 

(1) "Official notice" is a legal term of art. 

Generally speaking, a decision by a board must be 

made on the basis of evidence which is in the 

record of the proceeding. A board, however, is 

expected to use its expert knowledge and. 

experience in evaluating and drawing conclusions 

from the evidence that is in the recordo The 

board may also take account of and rely on certain 

facts which do not have to be "proved" since they 

are "officially noticed;" these facts do not have 

to be "proved" since they are matters of common 

knowledge. 
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(2) Pursuant to 10 CFR ~ 2.743(:t.) "official notice" 

may be tal~en of·any· fact of which judicial nqtice 

might be taken by the courts of the United States 

and of any technical or scientific fact within the 

lmowledge of the Cor:nnission as an ~xpert body, if 

(1) the fact is specified in the record or is 

brought to the attention of the parties before 

the final decision, and (2) every party adversely 

affected by the decision is afforded an 

opportunity to controvert the fact. (For example, 

a board might talce "official notice" of the fact 

that high level wastes are encountered mainly 

as liquid residue from fuel reprocessing plantso)'. 

Matters which are "officially noticed" by a board 

furnish the same basis for findings of fact as 

matters which have been placed in evidence and 

proved in the usua1 sense. 

(g) ·.Participation by Board Members 

(1) Boards are neither required nor expected to 

duplicate the review already performed by the 

regulatory staff and the ACRS and they are 

authorized to rely upon the uncontroverted 

testimony of the regulatory staff and the applicant 

and the uncontroverted conclusions of the ACRS. 

The role of the board is to decide whether the 

applicaticn and the record of the proceeding 

contain sufficient information, and the review of 
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the application by the Commission's regulatory 

staff has been adequate, to support the findings 

proposed to be made by the Director of Regulation 

and the issuance of the provisional construction 

permit proposed by the Director of Regulation. 

The board will not conduct a de novo evaluation 

of the application, but rather, wilt' test the 

adequacy of the staff's review upon which are 

based the findings and form ~f provisional 

construction permit which the Director of 

Regulation proposes to issue. If the board 

believes that additional information is required 

in the technical pres.entation in such a case, it 

would be expected to request the applicant or 

staff to supplement-the presentation. If a 

recess should prove necessary to obtain such 

additional evidence, the recess should ordinarily 

be postponed until avilable evidence on all issues 

·has been received. 

(2) A question may be certified to the Commission for 

its determination when the question is beyond the 

board's authority, or when a major or novel 

question of policy, law or procedure is involved 

which cannot be resolved except by the C~ission 

and when the pranpt and final decision of the 

question is important for the protection of the 

public interest or to avoid undue delay or serious 
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prejudice to the interests of a party. For 

example, a board may find it appropriate to certify 

novel questions to the Commission as to the 

regulato:--y Jurisdiction of the Commission or the 

right of persons to intervene. 

(h) Close of Hearing 

(1) A board should give e~ch party the opportunity 

to make a brief closing statement. 

(2) A schedule should be set by the board and recorded, 

either in the transcript or by written order, of 

the dates upon which the parties are directed by 

the board to file proposed findings of fact and 

conclusions of law. Proposed transcript 

corrections and proposed findings and conclusions 

are ordinarily filed in the first instance by the 

applicant, with opportunity for response by the 

re6ulato!"J staff and any intervenor. The atomic 

safety apd licensing board need allow only a 

minimum time for the filing of proposed findings 

of fact and conclusions of law, briefs, and 

proposed form of order or decision, as permitted 

by§ 2.754 of 10 CFR Part 2. It is expected that 

the proposed findings will ordinarily be extremely 

brief. Sipce there will be no significant issues 

;Ln controversy, there will be no need for 

extensive findings. 

(3) The board should dispose of any additional 

procedural requests~ 

(4) lhe chairman ehould formally close the hearing. 
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N •. Post-Hearing Proceed:tngs,, Including the Iru.tial Decision 

(a) A board, acting through the chairman, should dispose of 

procedural requests made a:f'ter the close of the 

hearing, includlng motions of the parties for correction 

of the transcript. Responses to requests and motions 

of the parties are made part of the record by issuance 

of written orders. 

(b) On receipt of proposed findings and conclusions from 

the parties, the board should prepare the initial 

decision •. Under the Administrative Procedure Act and 

the Commission's regulations, the decision should 

include: 

(1) Findings, conclusions, and rulings, with the 

reasons or basis for them, on all material 

issues of fact, law or discretion presented on 

the record; 

(2) All facts officially noticed and relied on, if 

any, in making the,_ decision; 

(3) The appropriate ruling, order or denial of relief, 

with the effective date and time within which 

exceptions to the initial decision may be filed; 

(4) The time when the qecision becomes final .. 

(c} A board will not ordinarily be expected to make formal 

recital of findings in greater detail than general or 

ultimate findings on the issues specified in the notice 

of hearing, namely, whether the application and the 

record of the proceeding contain sufficient information, 

and the review of the application by the Commissionrs 
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regulatory staff pas been adequate, to support the 

findings proposed to be made by the Director of 

Regulation and the issuance of the propo.a~d provisional 

construction permit. The board will, of course, rule 

on findings of fact and cohclusions of law proposed by 

the parties. To the extent that there may be 

disagreements between any of the parties on any 

particular matters, the board will be expected to make 

such detailed findings of fact as are appropriate to 

support the decisions reached on those matters. If 

the board finds affirmatively on the issues referred 

to above the Director of Regulation will, upon his 

making the proposed findings, issue the permit. If 

the board finds negatively on those issues, the 

Director of Regulation will deny the application. 

(d) A board will be expected to discuss concisely, in its 

decision, the principal safety matters involved in the 

issuance or denial of the proposed provisional 

construction permit. A board's initial decision should 

be prepared with the objective of familiarizing the 

public and the Commission with the reasons for the 

board's conclusions as to the sufficiency of the 

application and the reco~d of the proceeding and the 

adequacy of the review of the application by the 

Commission's regulatory staff to support both the 

findings proposed by the Director of Regulation and 

the i~suance of the prov~sional construction permit. 
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(e) It is expected that ordinarily a board will render 

its initial decision in an uncontested case within 

15 days after its receipt of proposed findings of fact 

and conclusions of law filed by the partieso 

{f) The initial decision will be transmitted to the Chief, 

Public Proceedings Branch, Office of the Secretary, 

for issuance. 

(g) After a board's initial decision is issued, the entire 

record of the hearing, ~ncluding the board's initial 

decision, will be sent to the Commission for review. 

In the course of this review, the Commission may allow 

a board's decision to become the final decision of the 

Commission, may modify a board's decision, or may send 

the case back to the board for additional testimony on 

particular po1nts or for further consideration of 

particular issues. 

(h) After completion of construction, the applicant must 

obtain an operating license; but a hearing on the 

operating license will not be held unless demanded 

by a party or ordered by the Connnissione Where a 

hearing is held at the operating stage, it would be 

the practice of the Connnission to attempt to use the 

same board which conducted the construction permit 

hearing. 

V. General 

(a) Two members, being a majority of the board, constitute a 

quorum. The vote of a majority controls in any 

decision by a board, including rulings during the course 



• 

o~ a hearing as well as formal orders and the initial 

decision. A dissenting member is, of course, free to 

express his dissent and the reasons for it in a separate 

opinion for the record. 

(b) The Commission may designate a technically qualified 

alternate for a board. The alternate will receive 

copies and become familiar with the application and 

other documents filed by the parties prior to the 

start of the hearing. It is e·xpected that the 

alternate will be constituted by the board as a member 

of the board in situations where a technically 

qualified member of the board becanea unavailable for 

further service prior to the start of the hearing. 

(c) 10 CFR §§ 2.719 and 2.780 specify the conditions on 

'which there is permitted to be consultation between 

Commissioners and boards, on the one hand, and the 

staff, on the other hand, in initial licensing 

proceedings other than contested proceedings. 10 CFR 

§ 2.719 also permits a board, in the same type of 

proceeding, to consult with members of the panel from 

which members of the boards are drawn. However, it is 

expected that such consultation by a board, when it 

occurs, will relate to specific technical matters 

rather, than to matters of broad policy. 

VI. Procedures Applicable to Contested Proceedings' 

(a) This section sets out cer~ain differences in procedure 

from those described in sections I - V above, which are 

required by the fact that the proceeding is a "contested 

proceeding." Otherwise, the provisions of·sections I 

through V of this Statement of General Policy also apply 

to a "contested proceeding." 
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(b) Issues to be Decided by Board 

The board will, if the proceeding becomes a contested 

proceeding, make findings on the issues specified in the 

notice. In a contested proceeding~ the board will 

determine: 

(1) Whether in accordance with the provisions 1af 10 

CFR § 50.35(a) 

(a) The applicant has described the proposed design 

of the facility, including_, but not limited to, 

the principal architectural and engineering 

criteria for the design, and has identified the 

major features or components incorporated therein 

for the protection of the health and safety of 

the public; 

(b) Such further technical or design information as 

may be required to complete the safety analysis 

,and whi~h can reasonably be left for later 

consideration, will be supplied in the final 

safety analysis report; 

(c) Safety features or components, if any, which 

require research and development have been 

described by the applicant and the applicant 

has identified, and ther~ will be conducted, 

a research and development program reasonably 

designed to resolve any safety questions 

associated with such features and components; and 

(d) On the basis of the foregoing, there is 

reasonable assurance that (i) such safety 

questions will be satisfactorily resolved at or 

before the latest date stated in the application 

for completion of construction of the proposed 

facility, and (ii) taking into consideration 
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the site criteria contained in 10 CFR Part 100, 

the proposed facility can be constructed and· 

operated at the proposed location without 

undue risk to the health and safety of the· 

public. 

(2) Whether the applicant is technically qualified 

to design and construct the proposed facility; 

(3) Whether the applicant ls financially qualified to 

design and construct the proposed facility; 

(4) Whether the issuance of a permit for the 

construction of the facility will be inimical to the 

common defense and securitt or to 'the health and 

safety of the public. 

In considering those issues, however, the board will, 

as to matters not in controversy, be neither required 

nor expected to duplicate the review already performed 

by the Com.~ission 1 s regulatory staff and the ACRS; 

the board is authorized to rely upon the 

uncontroverted testimony of the regulatory staff and 

the applicant and the uncontroverted conclusions of 

the ACRS. 

(c) Prehearing Conference 

In contested proceedings, the use of the prehear1ng 

conference to identify what matters are in controversy 
( 

and to clarify their relationship to the issues before 

the board is of primary importance·. 
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(d) Participation by Board Members 

In contested pro~eedings, the board will determine 

controverted'matters as well as decide whether the 

findings required by the Act and the CODXllission's 

regulations should be made. Thus, in such proceedings, 

the board will determine the matters in controversy and 

may be called upon to make technical judgments of its 

own on those matters. As to matters which are not in 

controversy, boards are neither required nor expected 

to duplicate the review already performed by the 

regulatory staff and the ACRS and they are authorized 

to rely upon the uncontroverted testimo~ of the 

regulatory staff and the applicant and the 

uncontroverted conclusions of the ACRS. Thus, the 
~ 

board need.not evaluat;-those matters already 

eval~ated by the-staff which are not in controversy. 

(e) Close of·Hea~ing 

In contested proceedings, proposed findings of fact 

and conclusions of law submitted by the parties may be 

more detailed than in uncontested proceedings. While 

brevity in sueµ subnissions is encouraged, the proposed 

findings and conclusions should be such as to reflect 

the position of the parties submitting them, and the 

technical and factual basis therefor. 

i 
: 

(f) Post-Hearing Proceedings, Including the Initial Decision 

(1) In contrast to an uncontested proceeding, the board 

will itself make the findings on the issues 

specified in§ 2.104(b)(l) of Part 2 and the 
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reasons or basis for its findings. On the basis 

of those findings, the initial decision will state 

the board's determination whether or not a 

construction permit should be issued and, if so, 

in what formo 

(2)_ In a contested case, it is expected that a 

board will ordinarily render its initial decision 

within 45 days after its receipt of proposed 

findings of fact and conclusions of law filed 

by the parties. 

(g) The intra-agency consultation and camnunications 

referred to in Section V(c) are not permitted- in 

contested proceedings. 

10. The section heading of § 50.34 of 10 CFR Par.t 50 is amended 

to read as follows~ 

§ 50.34. Contents of applications; technical information safety 
analysis report. 

11. Subparagraphs (1), (2) and (3) of§ 50.35(a) of 10 CFR Part 

50 are amended to read as follows: 

§ 50.35 Issuance of provisional construction permits, , 

(a) When an applicant has not supplied initially all 

of the technical information required to canplete the 

application and support the issuance of a construction 

permit which 'approves all proposed design features, the 

Commission may issue a provisional-construction permit 

if the Conmission finds that (1) the applicant. has described 

the proposed design of the facility, including, but not limited 

to, the principal architectural and engineering criteria 

for the design, and has identified the major features or 

components incorporated therein for the protection of the 
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health and safety of the public; (2) such further 

technical or design information as may be required 

to complete the safety analysis, and which can 

reasonably be left for later consideration, will 

be supplied in the final safety analysis report; 

(3) safety features,or components, if any, which 

require research and development have been 

described by the applicant and the applicant has 

identified, and there will be conducted, a· 

research and development program reasonably 

designed to resolve any safety questions 

associated with such- features or components. 

12. Paragraph350~30(c), 50.35(c)(l), 50.36(a) and (c), 

50.59(a), (b), (c) and (e) of 10 CFR Part 50 are amended 
-• - I 

by substituting the words "safety ·analysis report" for 

the words "hazards sun:mary report" where they . appear •. 

13. Paragraph 50.59(d) of 10 CFR Part 50 is amended by 

substituting the words "safety analysis report" for 

''hazards analysis" in the second sentence. 

14.· Section 55.20 of 10 CFR Part 55 is amended by 

substituting the words "safety analysis report" for 

''hazards sumnary report" in the second sentence. 

15. The section heading of § 115 .23 of 10 CFR Part 115 is 

amended to read as follows: 

§ 115.23 Contents of applications; technical information 
safety analysis report. 
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16. Subparagraphs (1), (2) and (3) of 5 115.24(a) of 

10 CFR Part 115 are amended to read as follows: 

§ 115.24 Issuance of provisional construction authorizations. 

(a) When an applicant has not supplied initially all 

of the technical information required to ccmplete 

the applic~tion and support the issuance of a 

construction authorization which approves all 

proposed design features, the Coomission may issue 

a provisional construction authorization if the -

COOllllission finds that (1) the applicant has 

described the pr.oposed design of the· facility, 

including, but not limited to, the principal 

architectural and en&ineering criteria for the 

design, and has identified the major features or 

/~ 

~cmponents incorporated therein for the protection 

of the health and safety of the public; ~2) such 

further technical or design information as may be 

required to ccmplete the safety analysis, and which 

can reasonably be left for later consideration, 

will be supplied in the final safety analysis report; 

(3) safety features or ccmponents, .. if any, which require 

research and development have been described by the 

applicant and the applicant has identified, and there 

will be conducted, a research and development program 

reasonably designed to resolve any sa:r'ety questions 
,, 

associated with such features or components; and 
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17. Paragraphs ll5.20(c), ll5.24(c)(1), 115.25(~) and (c), 

115.45(a), (b) and (c) ~nd (e) of 10 CFR Part 115 are amended 

by substituting the words "safety analysis report" for the 

words "hazards swumary rep?rt" where they appear. 

18. Paragraph ll5.47(d) of io CFR Part ll5 is amended by 

substituting the words "'safety ana~ysis report" for "hazards 

analysis•: in the second ;senteo.ce. 

FOR TctE .ATOMIC ENERGY COW.USSION 

Dated at G-erme.,.-rtown, M,ffyland, 

this 23rd day of Se~~ember ~ 1966" 
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February 2, 1966 

Mr. Harold L. Price 
Director of Regulation 
U. S. Atomic Energy Commission 
Washington, D.C. 

Dear Harold: 

I am slowly approaching the end of th e homework necessary to review 
the revisions issued by the Connnission. As near as I can tell, it adequately 
meets the weight and ruler test f or being successful. 

Close correspondence with the recommendations of the Review Panel makes 
it easy for me to endorse the approach used in the preparation of the revision. 
I do have a coup l e of comments which may be of some value . 

The proposed design criteria for construction permits appear to contain 
some elements which could be logically deferr ed to the operating permit stage. 
Obviously the test of any potential burden to the applicant or staff rests 
with the interpretation of the third paragraph in the introduction. If the 
data and analysis required to meet the test of sufficiency to give assurance 
that the design can reasonably be expected to f ulfill the criteria is of so 
much detail that it represents a final design, then we have gone too far. I 
appreciate the intent of the staff is not to require this kind of detail , and 
therefore have t h e feeling it would be potentially beneficial to attempt to 
clarify this question of sufficiency. As I recall, our earlier review of 
these criteria differentiated between those which had to be clearly defined 
at the construction permit stage, as opposed to those which had to be proved 
prior to the operating permit. 

Criterion 15 introduces the concept of safety limits which may or may not 
be properly understood in relationship to operating limits or actual licensing 
limits. I am not particularly concerned with the applicant's in t erpretation 
of this term since he will soon receive an education from the staff. However , 
this document has some potential educational value to the public or potential 
intervenor, and therefore places some premium on drafting the text in such a 
way that this educational objective can be met. Since this example of inter­
pretation by the uninitiated occurs in other places in the text, is it possible 
to develop an explanation of the terms used? My concern is that any explanation 
might be int erpreted by those within the industry as f urther restrictions. For 
this reason my suggestion may not be feasib le. 
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Mr . Harold L. Pric e 
February 2, 1966 

Dk -535 

Regardless of how many t imes I r ead th ese regula tions, I seem to glean 
something new from each exposure . Additiona lly, I seem to be abl e to read the 
s ame sentence for several years and not see a potentia l problem the first half 
dozen times . It is this experience that gives me eve n grea t er a ppreciation 
f or the difficulty you and your staff mus t ha v e in preparing these documents. 
The case in point i s th e second issue which mus t be d ecid ed by th e Boards at 
the construction permit stage . Th e det ermination mu s t be made as to whether 
the applicant is technically qualified to design and construct the proposed 
f acility . Where the applicant is an electric utility, it is probably likely 
that they do not have the qua lifications to des i gn and construct the faci lity, 
but must r ely upon manufacturers or A and E organi zations . Again the question 
of interpretation enters in and the histor y of past decisions may be relied upon, 
but it does appear to be a loophole which may be advan t ageous to a future 
intervenor. 

My final comments is connected with the appointment of an alternate techni­
ca l member to any hearing board . As I understand the published rules, this 
individual would not be utilized after the hearing process was initiated. It 
is my opinion that he should be used after initiation of the hearing process 
in the event of disability of one of the technical board members. I appreciate 
that the likelihood of such a di sability is small , particularly if we have 
been s uccessful in shortening the hearing process. Nevertheless, the penalties 
of repeating a hearing are great . I would therefore suggest that the regulations 
provide that in the event of a disability (as opposed to a schedule conflict) 
the hearing should be completed by the remaining members or that the alternate 
member be sea t ed without interruption. Under the latter circumstances, the 
newly seated member would have the opportunity to exert his views on issues 
previously raised, but upon which he did not have the opportuni ty to present 
questi ons. With this capabi lity, his professional ability woul d be protected. 

The above comments are very insignificant when evaluated against the 
tremendous success you and your staff have achieved in keeping the rules and 
regulations up-to-date with an ever-changing industry. 

Sincerely, 

;;£-
, Emerson Jones 

EJ : lp 
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DOCi(ET NUMB 

PROPOSED RULE R-l. DR- 5 4 o 
AB EL WOLMA N S.~i~J2 

TH E .J OHNS HOPKINS UN I V E RSIT Y 'fol;_e; 
BALTIMORE , MARYLAN D 2 121 8 f 

Mr. Harold L. Price 
Director of Regulation 
u. s. Atomic Energy Commission 
.-:..2,~; i:::.,-: _ _:t 0n, :J . C. 20545 

De a,r- Ha~o ld: 

513 Ames Ha.l.l 

February 3, 1966 

While I have not been completely ::;wamped by the papers 
accompanyinG your let ters of January 6 and 18, I have the feeling 
of having worked my way out of recent maj or snow drif'ts. 

I am alweys amazed by the prodigious amount of work your 
office has done on t he subject of licensing procedures. I sub­
scribe t o the validity and wisdom of what I have read in the 
documents. 

One item, however, does puzzle me. It appears in the 
document accompanying your letter of January 6, entitled "State­
ment of General Policy : Conduct of Proceedings by Atomic Sa.fe~y 
and Licensing Boa.rds . 11 At the top of page 16 you list 11 irreieva.nt" 
matters "outside the j urisdiction of the Board or the Atomic Energy 
Commission." I fail to see how the matters so listed can be so 
categoried or so lightly disposed of. They happen to be issues 
which so of'ten dominate the case and it is difficult to see how 
they become 11 i rrelevant." 

With bes t regards. 

Very truly yours , 

(}~/ l ro-L ~ 
DOCKETED 

US!AEC 

Abel Wol.ma.n 



TO 

FROM 

Q~TIONAL FORM NO. 10 
MA.Y ,t1t !EDITION 
GSA G£N. REG . NO . 21 • 5010-107 

L1NITED ST ATES GOVERNMENT 

Memorandum 
Harold L. Price 
D ctor of Regulation 

ffice of Hearing 

DOCi<ET NU,, .... :.., . 

PROPOSED RULE I \ - o<... 

~1~ 
f~ 

DATE: January 26, 1966 

SUBJECT: PROP<X:>ED REVISION OF PART II 

l 

In reference to your i nquiry dated January 6, 1966 for comments on the 
proposed revision to Part II, rules of procedure for hearings, receipt 
is acknowledged of the form of the proposals which are published in the 
Federal Register. 

I believe the proposals for revisions of the Part II Rules are a sub­
stantial improvement over the suggestions of the Mitchell Panel report. 
This is not to say that some phrases in the proposals could not lead to 
some variations in interpretations, but the context of the proposals 
should provide the necessary clarification. In my opinion such proposals 
are feasible, fair, and entirely consistent with the Administrative 
Procedure Act. Most importantly, I believe the Part II Rule proposals 
considered in connection with the Statement of Considerations provide the 
necessary guidelines and standards for licensing proceedings that have 
been needed, and finally, that such proposals will materially aid in 
expedi~ing the consideration of the cases. 

I would suggest one specific addition: that provision be made for service 
by the Secretary of the Commission upon all parties and limited appearance 
participants of the Notice of Proposed Issuance of a Facility License so 
that fair opportunity will be given to those who would care to similarly 
participate, or to request a hearing in later proceedings pertaining to a 
particular reactor. 

cc: 
IIUETED 

IJMEt 

Office of the Secretary 
Public Prmedlngs 

Branch 
~ 

Rec'd Off, Dir, of Reg,. 
I -,/ - & & Date __ .J._-:_L.lf2------

Time _____ 3_~~--
Beth,--------- ----· 

Buy U.S. Savings Bonds Regularly on the Payroll Savings Plan 
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850 TH I RD AVENUE • NEW Y0RK,N.Y . 10022 • P LAZA 4-1075 

Secretary 
U.S. Atomic Energy Commission 
Washington, D.C . 20545 

Dear Sir: 

C Ertl .. 
PR181966 --. ..,_ ~,,..., ... 

April 13, 1966 

The Forum's ad hoc Committee on Reactor Regulation has 
reviewed the proposed amendments to the AEC regulation, including 
the Statement of General Policy, published in the Federal Register 
on January 21, 1966 . The proposed amendments and the proposed State­
ment of General Policy are designed to implement some of the recom­
mendations of the Regulatory Review Panel. The ad hoc Connnittee has 
not had an opportunity to discuss in detail all of the proposed 
regulations and the proposed Statement of General Policy. Several 
major issues, however, were discussed and the Committee's comments on 
these issues are set forth below. 

1. Licensing Board's Determinations in Uncontested Cases 

A proposed amendment to Part 2 would seem to limit the 
licensing board's responsibility in uncontested cases to a determination 
of the "sufficiency" of the information, and the "adequacy" of the 
regulatory staff's review, to support the issuance of a provisional 
construction permit proposed by the Director of Regulation. Considering 
the quality and adequacy of the two safety reviews undertaken by the AEC 
regulatory staff and the Advisory Committee on Reactor Safeguards, the 
Committee concurs in the intention of the Commission to limit the 
technical review responsibilities of the atomic safety and licensing 
boards in uncontested cases. In this connection the statement that 
boards may "rely upon the uncontroverted testimony of the regulatory 
staff and the applicant and the uncontroverted conclusions of the ACRS" 
should be helpful . 

2. Issuance of Provisional Construction Permits and Authorizations 

The proposed changes in Parts 50 and 115 are intended to make 
clear that certain technical or design information need not be submitted 
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until the review stage preceding the issuance of an operating license. 
This clarification, which reflects current regulatory practice, is 
desirable. The clarification, however, does not offer any guidance as 
to the kind and depth of information "which can reasonably be left for 
later consideration." Such guidance may be difficult to develop. 
Nevertheless, we reconmend the initiation by the Commission of efforts 
to develop and publish such guides which might be in the form of 
examples. Such an activity might reasonably follow the Commission's 
current effort to develop construction permit criteria. 

In subparagraph (3) of the proposed clarifications in sections 
50.35 and 115.24 we suggest substituting "identified" for "proposed." 
Implicit in the term "proposed" is the concept that the proposer, i.e. 
the applicant, will undertake the research and development. There may 
be instances where the research and development program will be undertaken 
by other persons. 

3. Pre-hearing Conferences 

The committee believes that utilization of the pre-hearing 
conference to identify and discuss the significant safety issues and to 
define the matters in controversy, if any, will contribute to a better 
understanding of the issues and the review process and thereby facilitate 
orderly public review procedures. Licensing board members should be · 
cautioned, however, not to permit the pre-hearing conference to substitute 
for the public hearing. 

The proposed instruction on pages 14 and 15 of the Statement 
of Policy offers no guidance as to the circumstances under which prior 
public notice would be given of pre-hearing conferences. We recommend 
that pre-hearing conferences be scheduled and announced when the Notice 
of Hearing is issued. 

In the penultimate sentence on page 15, we suggest the 
substitution of "may constitute" for "are adopted by". This would elim­
inate any inference that testimony should encompass more than the appli­
cation and the summary of the application, 

4. Ex-Parte Rules 

The proposed rules would permit presiding officers (hearing 
examiners or atomic safety and licensing boards) in initial licensing 
proceedings, to consult with members of the panel from which the licensing 
boards are selected, without notice and opportunity for all parties to 
participate in the discussions. Similarly, but only in uncontested cases, 
such ex-parte consultations would be authorized with members of the 
staff, including the regulatory staff. The proposed change would also 
relax the present restrictions, in proceedings involving initial 
licensing, on communications between the Commissioners and their 
immediate staff and the regulatory staff. 
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Insofar as the proposed rules would relax the present rules 
applicable to presiding officers, the proposals go beyond the recommen­
dations of the Regulatory Review Panel. The committee believes that 
frequent opportunities should be afforded the members of the licensing 
board panel to discuss general policy questions and issues. Such 
discussions would tend to harmonize the philosophy of and the techniques 
employed by, the ad hoc licensing boards. However, we believe it would 
be inappropriate for licensing board members to seek ex-parte technical 
advice concerning matters in issue in specific proceedings from any 
persons, including members of the licensing board panel,who have not 
previously participated in a review of the entire application. For 
similar reasons, ex-parte discussions with members of the staff, other 
than the regulatory staff, should be precluded. 

In the interest of facilitating increased understanding by 
licensing board members and Commissioners of the technical issues 
involved and the Commission's review processes, we favor the proposals 
which would permit ex-parte discussions by the licensing boards or the 
Commissioners with the regulatory staff in uncontested proceedings. 

We understand that the Commission has under consideration 
the appointment of a permanent chairman of the atomic safety and 
licensing boards. The establishment of such a position would appear 
to be desirable and, if it is established, provision should be made to 
permit ex-parte discussions between licensing board members and such a 
chairman in uncontested cases. 

The committee has a number of reservations regarding the 
desirability of any modification of the present ex-parte rules in 
contested proceedings. We note that the Commission has recently appointed 
a three-member panel to make an in-depth study of contested cases. We 
recommend that the Commission ask this panel to include on its agenda 
the desirability of changes in the present ex-parte rules applicable to 
contested proceedings. 

5. Status of Proposed Regulations 

The press release which announced the proposed regulations 
stated that the Commission expects to use the new proposed Statement of 
General Policy as interim guidance to the extent that the provisions 
of the Statement are not inconsistent with existing rules and 
regulations. This could cause some confusion. The proposed amendments, 
other than the ex-parte proposals, generally would improve the present 
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regulations and therefore should be put into effect in the near future. 
After a reasonable period of time it would be appropriate to again 
review the instructions and their application by the atomic safety 
and licensing boards to determine their efficacy and their consistency 
with the public interest. 

JHC:gci 

Very truly yours, 

James H. Campbell 
Chairman 
AIF Ad Hoc Committee 
on Reactor Regulation 
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The Committee on Atomic Energy of the Associa­
tion of the Bar of the City of New York has reviewed the 
proposed amendments to the Atomic Energy Commission's 
Rules of Practice, together with the Policy Statement on 
reactor licensing procedures, published in the Federal 
Register on January 21, 1966. 

We believe that the proposed amendments repre­
sent a salutary step in adapting the Commission's regu­
latory procedures to the developing pace of the atomic 
energy industry. The Committee would like to comment 
specifically on only two points: 

1. Role of Licensing Board in Uncontested Cases 

Under the proposed revisions to the Rules of 
Practice the "hearing" conducted by an Atomic Safety and 
Licensing Board in an uncontested case would be directed 
to a determination of the "sufficiency" of the informa­
tion in the record, and of the "adequacy" of the review 
conducted by the Commission's Regulatory Staff. This 
should result in a significant reduction in the scope of 
the Licensing Board's activity. It represents a shift 
from a de novo determination of the facts by the Board 
to an appellate type review. 
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We share the concern which has been expressed 
regarding the multiplicity of individual safety reviews 
by the Applicant, by the Regulatory Staff, by the ACRS, 
and by the Licensing Boards. We also recognize the de­
sirability of flexible experimentation in the use of 
administrative procedures in the AEC licensing process. 
The Committee believes, however, that the proposed re­
visions in the Rules of Practice raise the broader ques­
tion as to the role of the Licensing Board in the over­
all regulatory process, and the Committee questions 
whether hearings in uncontested cases by the Licensing 
Board are significant or useful. After some experience 
has been obtained under the proposed rules, it may be 
desirable to consider the possible elimination of Li­
censing Board hearings in uncontested cases. 

2. Ex Parte Communications 

The Committ ee endorses the proposed liberaliza ­
tion of the ex parte communication rules in uncontested 
cases. We agree that in the uncontested cases ex parte 
communications should be permitted between the members 
of a Licensing Board conducting a particular hearing and 
the Panel from which the Commission appoints Licensing 
Boards, as well as between the members of the Licensing 
Board and the Commission's Regulatory Staff. In addition, 
we endorse the proposal to permit ex parte communications 
in uncontested cases between the Commissioners and the 
Regulatory Staff. 

The Committee does not believe, however, that 
the restrictions on ex parte communications should be 
removed in contested cases. We disapprove of the proposal 
that in a contested case the members of a particular Li­
censing Board should be free to consult the members of the 
Panel from which the Commission appoints Licensing Boards. 
We also question the desirability of the proposal to permit 
consultation at the initiative of the Commissioners between 
the Commissioners and their advisers on the one hand, and 
members of the Regulatory Staff who have not appeared in 
the public hearing. The Committee believes that in the 
contested case the protection of the ex parte rules should 
be maintained. 

We also note that the proposed Regulation 
§ 2.719(d) provides that the substance of an ex parte com­
munication shall be specified in the record of the proceed­
ing where a decision "is stated to rest in whole or in part 

2 
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on fact or opinion" obtained as a result of an ex parte 
communication. We believe that the test for disclosure 
should not depend on whether the decision "is stated to 
rest" on the ex parte communication, but rather on whether 
the decision was, in fact, substantially influenced by the 
ex parte communication. 

Very truly yours, 

Chairman 

3 
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Mr. Woodford B. McCool 
Secretary 
U.S. Atomic Energy Commission 
Washington, D.C. 20545 

Dear Mr. McCool: 

The Division of Radiological Health of the Public Health Service 
has reviewed the proposed amendments to 10CFR2, "Facility Licensing 
Procedure," as published in the Federal Register on January 21, 1966. 

In general, the Division feels that the proposed amendments will be 
beneficial to all parties involved in the licensing of nuclear 
facilities. Appendix A to Part 2 provides for a prehearing confer­
ence to facilitate and expedite the hearing process. Only those 
groups which are parties to the hearing are required to be notified 
of this prehearing conference. Some State agencies may wish to 
make only limited appearances at the hearing and they might not 
necessarily learn of the prehearing conference. Since significant 
safety questions may be identified and discussed under the expanded 
rules for the prehearing conference, it is suggested the appropriate 
State health agencies be notified of the time and place of the pre­
hearing conference as a means of keeping them fully informed. 

Sincerely yours, 

Donald R. Chadwick, M.D. 
Chief, Division of Radiological Health 
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General Counsel 

The Secretary 
U.S. Atomic Energy Commission 
Washington, D. C. 20545 

Dear Sir: 

March 14, 1966 

Beginning at page 832 in the Federal Register of 
1966, there were published proposed amendments to AEC's 
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Practice, 10 CFR Part 2, with notice that interested persons could 
submit written comments or suggestions within a period of 60 days. 
These comments and suggestions are submitted in response to that 
notice. 

I. "Irrelevant" issues for atomic 
safety and licensing boards 

It is proposed to amend 2.764 of 10 CFR Part 2 by appending 
a statement of general policy reading, in part, as follows: 

"In passing on .2_bjections, the board /atomic safety and 
licensing board/, while not bound to view proffered testi­
mony according to its admissibility under strict applica­
tion of the rules of evidence in judicial proceedings, 
should exclude testimony that is clearly irrelevant to 
issues in the case, or that pertains to matters outside 
the jurisdiction of the board or the Atomic Energy Com­
mission. Examples of matters which are considered irrele­
vant to the issues in the case or outside the jurisdiction 
of the board or the Atomic Energy Commission include the 
thermal effects (as opposed to the radiological effects) 
of the facility operation on the environment; the effect 
of the construction of the facility on the recreational, 
economic or political activities of the area near the site; 
and matters of aesthetics with respect to the proposed 
construction." 

While the authority for the establishment of atomic safety 
and licensing boards is set forth in section 191 of the Atomic Energy 
Act, the duties of the Commission (delegated in part to the boards) 

I Serving the Bituminous Coal Industry Since 1917 
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with respect to issuing a license are set forth primarily in sections 
3 and 182. In section 3, the Commission is directed to provide a 
program to encourage widespread participation in the development and 
utilization of atomic energy for peaceful purposes to the maximum 
extent "consistent with the connnon defense and security and with the 
health and safety of the public." (emphasis added) --

In section 182 of the A.ct, the Commission is authorized to 
require information deemed necessary "in order to enable it to find 
that the utilization or production of special nuclear material will 
be in accord with the connnon defense and security and will provide 
adequate protection to the health and safe ty of the public." (empha­
sis added) 

In order for the Commission to carry out its statutory duty 
of deciding whether a given plant provides "adequate protection" for 
the health and safety of the public, more than a scientific judgment 
must be reached--there must also be a social judgment, to decide 
whether the benefits are worth the risks. This proposition is so 
widely accepted that elaboration is not required. 

There are risks in building an atomic plant -- risks to the 
health and safety of the public. Simple and clear indications of 
the enormity of the risk are provided by WASH-740, and by the fact 
that utility representatives testified in 1965 before the Joint 
Committee on Atomic Energy that they would not build plants if their 
financial protection were limited to $560 million per plant. 

There may be, and perhaps there are, benefits to the public 
to be derived from construction of a specified atomic plant. In 
order to determine whether the public health and safety is adequately 
protected, there must be a determination that the benefits will bal­
ance, or more than balance, the risks. This determination cannot be 
made without consideration of factors affecting the possible benefits. 
Such factors necessarily include the fact that thermal pollution from 
an atomic plant is approximately 60 per cent more severe than from a 
fossil fuel plant producing the same amount of electricity. They 
also include, of necessity, comparative costs of alternate sources 
of energy, effect of the construction of the facility on the recrea­
tional, economic or political activities of the area near the site; 
and matters of aesthetics with respect to the proposed construc tion. 

In summary, there can be no evaluation of the proper amount 
of risk to which the public should be subjected, if evidence on the 
benefits or lack of benefits is excluded from the evaluation. 

II. Scope of review by boards 

It is further set forth, in the proposed statement of general 
policy, that: 
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"Boards are neither required .!!2E. expected to duplicate 
the review already performed by the regulatory staff 
and the ACRS and they are authorized to rely upon the 
uncontroverted testimony of the regulatory staff and 
the applicant and the uncontroverted conclusions of 
the ACRS." (emphasis added} 

As proposed, the policy language appears designed to convert 
the atomic safety and licensing boards into "rubber stamps." The 
public deserves better treatment. 

Under present law, the Connnission's Advisory Committee on 
Reactor Safeguards reviews each application for a license to build 
and operate an atomic power plant, including applications which 
involve proposed plants of the same basic type and design. It is 
no secret that the atomic power industry, with the apparent acqui­
escence of the Commission, hopes to eliminate the ACRS review, now 
required by law, and to relegate the ACRS to a role involving only 
reviews of novel types of atomic power plants. One source of inde­
pendent judgment concerning the safety of each proposed atomic plant 
thus would disappear. 

Any "rubber stamp" routine in the absence of controversy is 
unwarranted in the field of atomic power. The technical competence 
to register objections, and raise controversies, with respect to 
specific scientific and engineering details of proposed plants is 
peculiarly within the scope of those who work for the Atomic Energy 
Commission and the atomic power industry. The members of the public 
should not be deprived of the protection afforded them by the freedom 
of the atomic safety and licensing boards to make independent inquiries. 

If the boards are not to be permitted, under Connnission policy, 
to make the inquiries they believe necessary to protect public health 
and safety adequately in each license application proceeding, it would 
be far wiser to eliminate them entirely rather than make a mockery of 
a system intended to provide a source of independent judgment of the 
risks involved in the construction and operation of proposed atomic 
power plants. As such plants become more numerous, greater concern 
for the health and safety of the public, discharged in part by the 
atomic safety and licensing boards, is mandatory. 

BO'B:bhs 

Respectfully submitted, 

NATIONAL COAL ASSOCIATION 

By: 
Brice O'Brien 
General Counsel 




