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OFFICE OF THE GENERAL COUNSEL February 26, 1962

Secretary
United States Atomic Energy Commission
Washington 25, D.C.

Reference: Revised 10 CFR Part 2, "Rules of Practice"
Dear Sir:

We have reviewed with interest the revised rules of practice
published in the Federal Register pursuant to notice dated January 8,

1962.

Although we continue to believe that a public hearing such as
that contemplated by the rules set forth in Subpart G--Rules of Gener-
al Applicability is unnecessary and inappropriate in uncontested
licensing or authorization proceedings which could better be handled
administratively by technically qualified Commission personnel (see
our letter to the Honorable Chet Hollifield, Chairman of the Joint
Committee on Atomic Energy dated April 18, 1961, copy of which is
attached), we find these regulations otherwise acceptable subject to
the following comments.

We are concerned that the expedited decisional procedure provid-
ed by Section 2.761 requires all parties to waive their rights to
file a petition for review. To us the right of review is so basic
and necessary, it should not be forfeit for the sake of expedition.
We perceive if such right must be waived, that parties not having an
economic interest in a prompt determination will never stipulate with
the party or parties having such an interest that an initial decision
may be omitted or made effective immediately. Even the moving party
in our opinion, may find it absolutely necessary to challenge the
order or decision he solicited promptly. We would, therefore, amend
Section 2.761 to delete "and waive their rights to file a petition
for review, to request oral argument, and to seek judicial review"
from sub-paragraph 1 of parsgraphs (a) and (c).

We also question the requirement, if an order is to be made with-
out an initial decision, or an initial decision made effective immedi-
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U.S. Atomic Energy Commission -2- February 26, 1962

which a finding is required (see e.g. Sections 50.57 and 115.45)
will ever be resolved or determined, until the Presiding Officer
makes his decision or an order without a decision. Similarly, if
there is a matter of discretion involved, until exercised by the
Presiding Officer in his decision or by order, can said discretion
be other than unresolved and unexercised? We believe "uncontested"
must be the sense in which the term "unresolved" is intended. If
80, for clarity we suggest it be substituted for the latter in sub-
paragraph 1 of paragraphs (a) and (c)

We appreciate the opportunity to comment on the revised rules
of practice.

Respectfully submitted,

5(2(“;4

John J. Roscia
Vice President and
General Counsel

JJR: jc
Enclosure
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OFFICE OF THE GENERAL COUNSEL

April 18, 1961

The Honorable Chet Holifield, Chairman
Joint Committee on Atomic Energy

The Congress of the United States
Washington, D. C.

Dear Chairman Holifield:

We have reviewed with interest the volumes furnished with
your letter of March 18, 1961, relating to the AEC regulatory
process including the Joint Committee Staff study of such process.
We appreciate the opportunity afforded us to comment on the
various proposals for improving such process suggested by the
Staff, by the Commission and by others.

As you request, we will direct our comments to the
Commission's proposal for a Director of Regulation reporting
directly to the Conmission, which position, we understand, has
been established by the Commission since receipt of your letter;
the proposal for the creation of an agency separate from the
Commission to assume the regulatory responsibility; your Staff's
proposal for the creation of a licensing board within the
Commission; and the suggestions for changes in Commission procedures
proffered by the Staff and others.

Initially, we favor gradual not precipitant changes in the
organizational structure of the Atomic Energy Commission. In terms
of experience with the regulatory process, particularly in the
matter of facility licenses, we do not believe the Commission's
organizational structure has been sufficiently tested to Justify
the separation of functions proposed by the University of Michigan
Law School study. In a field as advanced and changing as atomic
energy, more time is required for the Commission to develop
internally procedures and criteria to assure that the regulatory
responsibility is exercised rationally, expeditiously, Jjudiciously
and with proper regard for the Commission's development and
promotion responsibilities.

The requirement of a hearing in uncontested licensing
proceedings hinders, in our opinion, the development of a sound e
regulatory process. Lacking a contest, the hearing examiners ha ,.\\‘1
assumed the role of public defender and tended to draw out beyon i
reason the length and number of successive hearings. Yet we ')yf//bﬁP ETE Q
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The Honorable Chet Holifield
April 18, 1961
Page 2

believe it follows that the safety of a nuclear reactor is
proportionate to the number of hearings that are held.

The separate agency proposed by the Michigan study and to a
lesser extent the separate but equal licensing board within the
Commission, as proposed by the Committee's Staff, might affirm
public hearings as the instrument to evaluate reactor safety. Such
evaluation, in all but contested proceedings, is best determined
solely by technically-qualified personnel, advised when there are
questions they cannot resolve, by those most knowledgeable in the
field. This is now possible by strengthening the personnel and
stature of the hazards staff, to which end the new Director of
Regulation might well apply himself, and by properly utilizing the
Advisory Committee on Reactor Safeguards without, we believe, undue
burden on that body.

The Commission itself or a panel of commissioners should,
in our opinion, preside in contested licensing cases. As the
Cormmittee's Staff points out in its excellent study, the Commission's
safety responsibility cannot be separated from operation and
development--the two are but "aspects of a single undertaking: making
atomic energy available for peaceful purposes'. Who but the
Commission, the responsible agency, should be entrusted to make the
proper evaluation. To say that it cannot do so, that the two functions
are irreconcilable oppositives, is to say that no judicial, executive
or legislative body can act or decide in the face of more than one
interest. If the peaceful use of atomic energy is to become a
reality, then responsibility for its development with adequate safe-
guards for the public must ultimately be assumed by one body and not
diffused amid multiple agencies, boards, committees, examiners,
consultants and staffs.

We also suggest that the Commission should preside in
uncontested proceedings if there is a conflict between the applicant
and the licensing office of the Commission over the grant of a license
or the conditions therefor and the applicant appeals. Such appeal
proceedings before the Commission should, we believe, be noticed to
the public, just as there should be public notice in all cases before
issuance of licenses to construct or operate or an amendment to a
license; thereby an opportunity to request a public hearing would be
afforded all who could show a valid interest. We believe legislation
requiring such prior notice should establish classes and criteria
respecting who has such an "interest". State and local governments,
e.g., obviously should be permitted to request a hearing.
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We can appreciate, considering the present state of reactor
technology and the magnitude of the risks involved, the view that
there should be a mandatory hearing before issuance of a
consiruction permit. If the law continues to require mandatory
hexrings it may also be well, to lessen the burden on the Commission,
to having hearing examiners accept testimony and make recommendations,
as in most federal agencies. The decision, however, should be the
Commissioners' not the examiner's, as 1s now usually the case. We
agree with the Michigan study that any statutory provision for
mandatory hearings should be limited to three to five years so that
Congress may reconsider if the requirement has outlived its
usefulness.

In view of the foregoing, we support the Commission's internal
reorganization separating the regulatory functions from the
promotional and developmental functions at the General Manager level
by creation of a Director of Regulation with authority over the
regulatory staff, including field inspection personnel, and reporting
directly to the Commission. We would hope that this reorganization
would promote greater participation by the Commissioners in the
regulatory function and would lead to greater emphasis on technical
evaluation of license applications. If the promotional and regulating
staffs of the Commission are kept sufficiently distinct and equal and
both answerable direct to the Commission, we believe adequate division
of the two functions can be achieved to assure the public that its
interests, which cannot be in safety alone, are paramount. Assuredly,
the public's interest in safety is best entrusted to those trained to
evaluate such matters, so long as the avenue of the due process and
public hearing remains open to challenge the technical decision.

We would also like to add our support to the suggested changes
in procedures listed on page 64 of the Staff's study; and to the
extent they suggest additional changes, the recommendations in Part A
of the summary of the Michigan study (Volume II at pages 555 and 556).
In particular, we believe that public hearings, if mandatory at all,
should be so only before the issuance of a construction permit. Also
the Commissioners should preside over all uncontested and contested
hearings to the extent time permits. In any event, even if hearing
examiners are employed to take testimony and make recommendations,
the decision should be the Commissioners'.

Time should be granted the Commission to see what improvement
flows from its internal reorganization and the suggested procedural
revisions before either a licensing board is set up within the
agency or a separate regulatory agency established. Assuredly, both
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the S8taff's and the Michigan studies apprise the Commissioners of
the deficiencies in the present processes. Particularly in the
matter of the ever-formalizing and lengthening hearing process,
the Commissioners must reaslize they should not require more than
the law necessitates and Congresgional intent indicates.

We are glad of this opportunity to express our views on so

important a subject. We hope our comments may be of some small
value to the Joint Committee's consideration.

Very truly yours,

-t

John J. Roscia
Vice President and
General Counsel
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Bebruary 26, 1962

Mr. Woodford B, McCool

Secretary

United States Atomic
Energy Commission

Washington 25, D, C.

| Dear Sir:

This letter contains our comments on the Commission's
Proposed Rules of Practice which were published in the Federal
Register on January 13, 1962,

We are somewhat puzzled by the procedure of inviting
comments on the proposed rules and, at the same time, making the
rules effective before careful consideration can be given to the
comments received, Such study is certainly desirable as the pro~
posed rules are in several respects incomplete, ambiguous and
conflict with other portions of the procedural rules and with some
of the Commission's substantive regulations.

We urge that the effective date of the proposed regula-
tions be postponed until these proposed regulations can be revised.
To expedite this end, it might be worthwhile for the Commission's
General Counsel to establish an advisory group which could examine
the comments received and pool suggestions.

In addition to the observations made above, we have the
following general comments on the proposed rules:

1. Dividing the rules into various subparts is convenient
and appropriate., Subpart G - Rules of General Applicability =~
could more logically be made Subpart A, In addition, the scope of
this subpart should be expanded. For example, rules governing the
filing and docketing of material are not covered elsewhere in the
proposed rules, yet, as presently drafted, the scope of this subpart
is limited to adjudications initiated by an issuance of order to show
cause, a notice of hearing or a notice of appeal., We believe it would
be appropriate to expand the scope of this subpart to include all
filings from the time an application is made to the Commiss
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2+ Throughout the proposed rules, there are numerous
instancesm~a few of which are given beloww=where there is confusion
in the use of the verbs 'may,'" "shall' and "will," Each of the
rules should be examined to ascertain whether the action characterized
is mandatory, permissive or descriptive.

3. There is an omission of several important procedural
matters such as (a) the form and content of briefs and the propriety
of their incorporation in proposed findings; and (b) procedure for
incorporation of relevant portions of the record in other proceedings.

4, There are several terms used which are imprecise in
context and should either be defined (e.g. "AEC", Sec, 2,780) or
changed (e.g, '"limited interest", Sec, 2,754),

The following are our comments on specific sections of the
proposed rules:

§2.,4 = Definitions

f, Director of Regulation is defined as '"the Director
of Regulation or any officer to whom he has delegated authority to
act." Only a few individuals qualify as officers under the Act
(Secs. 24 and 25). The words "or employee' should be added. This
change would also conform to Part 1 of the Commission's Regulations
(Sec, 1.25 (6)).

1. Secretary "means the Secretary of the Commission.™
This definition should be enlarged to include '"the Acting Secretary"
and the "Office of the Secretary of the Commission.,

Subpart A

§2,102 (a), If the applicant is required to submit addiw-
tional information: (1) the request for the information should be
in writing;and (2) should set forth specifically the additional
information needed.

§2,102 (c). There is here an example of the use of the
permissive verb "will', whereas the mandatory form "shall'™ was
probably intended.

§2.103

This section is awkwardly worded. Why should local
officials know about every curie in a license for by=mproduct material?
The burden on the Director could be substantial, Paragraph (b) of
this proposed section states that:
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"(b) If the Director of Regulation finds l
that an application does not comply with the
requirements of the Act and this chapter, he
may issue a notice of proposed denial or a
notice of denial of the application and inform
the applicant in writing of: |

(1) The information, if any, which is
deficient;

(2) Other reasons, if any, for the pro=
posed denial or denialj

(3) If a notice of proposed denial, the
time within which the applicant must supply
the additional information; and

(4) If a notice of denial, the right of |
the applicant to request a hearing within |
thirty (30) days from the date of the denial,"

A literal interpretation of this section is that
the Director need do nothing, 1Is a notice of denial the same as a
denial? It would seem so in this case when read in conjunction with
the notice of proposed denial., Perhaps the phrase '"notification of
denial' would be better. 1Is information deficient? Or is the apm=
plication deficient because the information is missing, incorrect,
or fails to give the Director the proper assurances regarding the
applicant'!s qualifications?

§2.,105 (a), The word '"facility' has not been defined.
It should be defined, or the type of facilities which have been
defined should be listed, (This comment is also applicable to
Sec. 2,106)

§2,105 (c). One is not an applicant for a construction
permit but for a license,

§2.105 (e). Why is the Secretary issuing the notice of
hearing? In Sec, 2,704 the implication is that the Commission does
so., In Sec. 2,106 it is clear the Commission issues the notice of
hearing or the appropriate order, The language should be consistent.

§2.107

The first paragraph of this section implies that once
a hearing has been ordered, the applicant must proceed, In other
words, he has no legal right to change his mind. The Commission has
no power to require an applicant to proceed, What the Commission
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could do is to provide that if an applicant decides to withdraw

his application, the Commission may deny the application or dismiss
it with prejudice. There should also be certain formal requirements
added regarding this noticeesnamely, it should be under oath, served
upon parties, etc,

§2.108

This section should have a concluding paragraph simim
lar to paragraph (e) of Sec. 2,106 in order to complete the Commis~
sion?s procedural requirements in connection with the request,

§2,109

The use of the phrase '"a new license'™ is questionable,
There should be some language inserted which has the effect of relatw
ing this application for a Mnew license" to the fact that it involves
some type of license previously granted.

Subgart B
§2.201

This section, in general, needs considerable editing.
Among the changes which could improve this are the following:
(1) the last clause (or perhaps even paragraph (c¢) should be the
first paragraph) of the first sentence should be transposed to the
first part of this sentence; (2) "will' should be changed to "shall'';
(3) "reply" should be "answer.,'" While not strictly a pleading, this
would be more in line with the language of the following sectionjg
and (4) the Director should have discretion to extend the time for
filing the reply, No such discretion is granted in the present
version,

§2.202

There should be some correlation between this section
and the prior section, The prior section requires the Director of
Regulation to issue a notice of violation before a show cause order
is issued except in cases of willful violation or where public health,
safety or interest demand that such notice be omitted and the show
cause order is issued, Language in the present regulation (2.202)
would satisfy this, It states: '"In any case described in 2,200,
and after notice, if any as required by section 2,201.,"

Paragraph (d) states that the "answer may consent to
the entry of an order in substantially the form proposed in the order
to show cause,'" Yet there is no requirement that the Director attach
such a form of proposed order, The use of the word "substantially"
is questionable, This gives the Director a certain latitude which
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is perhaps too great in view of the fact the consent waives
licensee?s rights to hearing, judicial review, etc. Quaere:

Would the licensee be precluded from a hearing on whether or not the
order was ''substantially™ in the form agreed to?

In paragraph (e) the inclusion of the phrase '"findings
of fact and conclusions of law' seems unnecessary.

§2,203

Although probably implied, the following sentence,
inserted between the first and second sentences, would make this
section more forceful: 'Such stipulation shall be received in evie
dence at the hearing, and when so received shall be binding on the
parties with respect to the matters therein stipulated.' The section
does not state there will be a hearing but how else will the stipula=
tion, the decision of the Presiding Officer be made and an order
issued without at least a pro forma proceeding?

Subpart D

§2.413 (a). The AEC's proposed rules provide that a
notice of appeal may or may not be accompanied by a complaint, If
the complaint accompanies the notice of appeal, it is '"'served' with
the notice of appeal, but there is no procedure for its filing, It
would be a better choice of words to use the word "filing" as is
done in the ABCA rules,

§2.413 (b), The requirements in the complaint do not
require that a dollar amount be specified, This should be included,

§2.414 (a) (2). The proposed rules require that the conw
tract be forwarded with the notice of appeal, Does this mean only
the contract itself or does it include pertinent plans, specifica=
tions, change orders, etc.? It would be preferable to include these
pertinent documents to remove any ambiguity.

Subgart G
§2.701

For orderly procedure, filings should be deemed comm
plete only when received, within the specified time limits, if any,
at the Commission's Headquarters in Germantown or at the Public
Document Room, A literal interpretation is that there would be
compliance with the AEC's rules even though documents were never
received. A more practical problem is that the time for filing a
responsive pleading runs from the time of filing, This could be a
burden, either because not timely received, or because an extension
was necessary to give the necessary time in which to file a responw~
sive pleading,




§2!704

In the proposed regulation, a party "may file an
answer,"™ Should he not be required to do so? The remaining paras
graphs of this section, as well as Sec, 2,707, imply that an answer
"shall' be filed.

§2,708

Paragraph (c) implies that counsel signs all documents
if a party is represented by counsel in an adjudication as that term
is defined in the introductory section of these proposed rules. This
language problem could be avoided by using the following:

"The original *** shall be signed
*%*%* by the party in interest, his attorney
or his authorized representative,™

§2,710

This section fails to note which jurisdiction controls
as to a legal holiday, The jurisdiction should be so designated and
probably should be the District of Columbia,

§2.714

"Standards of interest' required for intervention is
very broad. The interest required for intervention could be narrowed
by inserting the word "directly'" before the word "affected,"

§2,715

If a State is going to participate in a proceeding
it should first be required to file and serve a notice of participa~
tion at a certain time before the hearing begins. As now drafted,
the State's representatives could show up at the hearing, without
advance notice, and participate.

§2,720

Parts of this section are awkwardly worded. For
example, the subpoena can direct someone to produce "specified docu=
ments and other things.!" (Emphasis supplied.) This is odd phrases~
ology for a subpoena duces tecum,

Usually U,S, Marshals serve subpoenas for the U,S,
Courts and the administrative agencies, The rule should recognize
this.
§2.730

This section is somewhat confusing,
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Paragraph (a) implies that except in one instance
the Commission will act on motions, The remaining paragraphs
indicate that either the Commission or the Presiding Officer may
issue them, In paragraph (a) does pending "before the Commission'
mean (a) after the Examiner's decision, or (b) when in the process
of adjudication at any level? If the former, the Examiner has no
jurisdiction (see §2.718 supra). A number of motions (e.g. pre-
hearing conference, correctgon of transcript, conforming pleadings
to the evidence) are ruled upon by the Examiner., Therefore, paraw=
graph (a) should be revised to reflect this fact,

Paragraphs (f) and (g) are confusing, Interlocutory
appeals are not permitted. What the procedural device used is, is
a certification or referral by the Examiner (not the parties) to
the Commission so there is no allowance of an interlocutory appeal.

§2,740

Paragraph (a) implies that only the Commission may
order the taking of depositions. Yet in Sec, 2,733 this is one of
the powers of the Presiding Officer.

§2.741

In paragraph (a), the Presiding Officer should also
have the power to rule on motions regarding discovery and related
procedures, He is presumably more familiar with the needs and
purposes for the utilization of such procedure,

In paragraph (a) (1) the term "pending action' is
used. This is a new expression not elsewhere defined.

§2,754

In paragraph (b) (3) the wording should be changed
as '"'service'" by various parties could be at various times,

In paragraph (c) what is the significance of the use
of the word '"person™ with a ™limited interest'? Who is this indie
vidual? It cannot be one who makes a limited appearance as, by
virtue of Sec. 2.715, he can only make a statement and cannot
"otherwise participate in the proceeding,™

§2.760

Paragraph (a) is in conflict with Sec. 50.57 of the
Commission's Regulations on provisional operating licenses, Under
Sec, 50,57 the decision does not become final until 45 days after
its issuance (assuming no exceptions, etc.).
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Paragraph (c) (3) implies that the initial decision
will establish the time in which to file a petition for review.
Yet Sec. 2,762 (a) categorically states this time will be 20 days.
It is better to have it established in the rules.

§2.761

Certain parts of this section are also in conflict
with Sec. 50,.,57.

§2.762

Here again the due date of certain pleadings seems
from time of service not the time of filing,

What is the meaning of 'governing precedent'?

In paragraph (g) it states that only exceptions to
"important procedural or substantive matter' shall be taken. Later
in the same paragraph it states 'any objection to a ruling, finding
**%* not made a part of the exceptions will be deemed to be waived."
(Emphasis supplied). This seems inconsistent.

§2.780

"AEC" is not defined in the definition section and
here in the proposed regulations is used for the first time,

Subgart H
§2.810

This section has nothing to do with rule making,
It should be a part of Subpart G,

Very truly yours,

LeBOEUF, IAMB & LEIBY

L &got

Partner
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sufficient Cime in moet cases and on the other hand
provided cufiisicat flexibility to pemait a lewger pavied
for veply in cones uhere we hwow the lisensea would be
saghle to devalop esrreelive messwies d Tepert them
te ws within the minimm pexied (e¢. 3., mill csses).

20, § 2.262 {a). Chenge “Gcamisoies” to “Bogulstery stafi”,

a1, § 2.302 smd/oxr § 3.908., fhecid taess previsiese resoguiso
the 200 of “pusitive suspensisns™ ia wyprepriate csocs?
Goncideration wan given to seeking eutherity to ispose
"aduiatscrative fines™ but vuled ewt ia prefsveace &o
“susponsion of licesrsas fer Bilaf periads™ (00e & Repert e
the Reguletery Pregram of the iteais Energy Cemmissien,
February 19€1, pages 36-37). Per ensmple, a sembenes oceuid
be added to § 2.3200 cvhish wouid state “All er amy part of
the enthovity gramted by s liconoe may be suspended (1) wmail
required remedial sstisn is tihan er (1) fer & peried of tims
o bs determiand by the Commissien a0 g result of vislatiows
of the Act, the regulstisons or licemse comditions.”

22. § 2.132 (®) requiriag that the saower in am evdax te chow
sensa be under oath or affimmation is 2 Dew requiremsent.
Also this roquirement fevr "a witten saswer wnder cath eor
affiragtion” for a rosponce te g staff erder, is met sensisteat
with § 2.79035, vhish does nmot roquive that ao snswer te the
netice of heaving be wverified.

23. § 2.202 (@) (1) should be amendad by adding “er sush other
grounds reguiriag the astica prepoced ia the ewdar™,

24. § 2.202 (¢). Prevision sheuld be nads that a bogring may be

schoduled withina ¢ e pexied of I
| mn%nﬁﬂmo!&ghﬁ. t
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pmnpﬂl-ub&.mtmd“.y
of an snswer i a givenm esme.

§ 2.706, While ! asoume che porpose of this sesticn,
whick is eimilar to § 2.737 in the old Paxt 2, 10 to
saxve the function of the replisation, vejeinder, ote.

. in commen law plesdings to limit the iseues, I do net
beliave that thers is my resl seed for smeh & provisien
in administrative law precsties. 1If the seetion remains,
hows ver, 'W'MCMW:.'!Q“'“N.-
sistent with other seetioms. It Ls, of sourse, .essible
that the Scaff weuld not receive am snswes within five
daye after it was filed by deposit in the matl.

smower. 1 wadearstoed that the seetion would be smaaded
te read:

\Mlmo!cmt,huu-w...
b-r..tah.u.nm-

§ 1.708 (). This swbsection provides the deommsat mey
umuhnuu'uuruuuuu-c-hmm
porpose of this seetion. Goastruing this langeage with

§ 1.709, umatlsh:yuw.u&-kuu-v
u-‘..qu“mum
Plagding 10 wot signed vith intent s

the sastiem. L é» wot see ouy wseful purpess ia
_hy

I §
| |
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-

§ 2.703 (1). This previcion ingeses a veguizement

oa tha Bcefi, se wall 83 ciher paviies, to ewbxil

s eriginal c=d fifteen e2nNrwnd azples ef all
pleadings. This will roguive us either te naks mate of
all plagiicgs or %o meks two or thyes Cypowritten vems
ia cazh inctaomce. i esvetdey this reguiremomt ¢»
ixpese en munceedpawy Reardabiy 11 the Sssrstavriat still
plans to reproduse all ploadiogs as it presamtly dees.
if the Beevcttarial plems Lo dlsecontisse veprodusimg
t2a pleadirge I do w2 bdaliswm Tiftsen eoples will meet
i3s =meads.

§ 2.709. Thie sestice agpesrs inccasistcat with § 2.761
in dofining whew g filisg ssteally tehes place. Will

e licenses who deposite o pleoding in the mall within the
presoribed tims bo doamad (n defenit if the Beeretariat
subsoqueatly roturrs the plesding?

§ 2.711. The words "er ¢he Prosiding Gfficer” shewld be
delated fov purpsces of unifownity with ether sectisas
vhare the torm "Cammiselon™ Ras been wsed 20 izeludiag
the Preciding Sfflesc.

$ 5.714, TRis esatien previdoe tha petitien of istsrventisa

;
¢
 §
3
3
8
:
§
{
g
g

§ 2.713 (b). Tiis sebsection pressatly providas thet "The
Ceumispion will give metios of g heazing te amy parsea whe
roquasts 18." I sugpest it weuld be merve sscurzets te stsats
that "The Seocvetariat will fevraish g eopy of a motiec of
boaring to any parsen whe reguests i:.* This chengs weslid
emforu with the iatomticn exprasced fex this seetica inm $id’s
wsase stating the purpess of this subecstisa.




§ £.717. This wexy dosiveble sestisa preseribes (S
conmenssnset and terwizetism of the juriediction of &

Presiding Officer iz sy sass. Nowever, I thisk it is
semauhat tee striet . tlulnunu-bdnmvu-

thet N4R may mevertheless lesus am order er take other
sstise with respest te & licsnsee inwelved in @ pending
if such sstisn dees net relate direstly ®
th-atuun-‘u‘mmwnw. ) §
uaderstand that sebssction (\)unuuny-ud-u
d-.lum“uu.tmuutqm. Rouwsver,
the masning of "administrative sctisns” is wet clesx.
l”uwﬁomcmh—ddnndw

as fellewe:

“gothing sonteimed ia this sectise shall be deamed

upmldolhlnﬂlmluﬂm-tm
ot‘nl.itdmu‘owutm“uh‘

§ .78 (or § 2.760 (¢)). BRither this sestiem or the
scetion on imitial decisiens should be smended te previde
thet the Pyesiding @fficer should nahe sweh ovders with
Foamerat to the dispesitien of radicsstive material ss wmay
be msesssary te implems=t his dosietien.

§ 2.790 (4). This sestisa peevides that vitnesses eubmeanimd
bylhc—uu-"ddlupau. . ", As a prastiecal
I‘Oﬂ'hlym.ﬂmwpd‘-’ﬁm“b—
wnmluﬂlhmm‘u. The nature ef eowr
n.uuhuh.-‘tuﬁm. ineleding empleyess of
Licensees, pay their cwn SxPpenses. l-.utlhuthuub-
mu.duudumtumnmn.um

ﬁomﬁ%!l&ymtw.'“t&m“‘puﬁ.

§ 2.752. This sestien states that a Presiding 0fiieer gy
mmmu-mwumz. 1 seggest

uumthdw-‘“nmhhtmu-
t-thbw‘-olnnlmuu
tn old Post 3 in § 2.733 (¢)

3

iem
should be substitsted fex the now § 2.732,
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47,

§ 2,732, This csction sdepte the existing prastiss

oi pogmitiisg tashnical pevsounsi ts participsts in
asningiion aod eroes-cmmmimetisn. Wille this sppreash
has mst Vesn fs5llowad in any eas thet I wesgll, it fe
o2 the wigle ¢ goed provisisn. Newover, it poimts up

e problem that has exiotad 12 ¢hs post vhers the Meering
Exawinors hed pammitted (1) technieally gualified parsens
who did net reprocest Ehe partise ond (2) tetaily on-
evaiifiod pevecns ts ash guewtisas ¢f the witnasses for
ths parties. I eswsidar fais prasties 20 ba incervest

st objsated to this preseduse bWy the Praciding 0ffiseve.

I rescemmacd that ve reaxsmisme a7 pesition ia this mattes
snd sesk adhsrencs o the tules la the fewsse. This chamge
would wot regeize any wedifisstion 2f he vaguletion., 14,
on the othew hand, it is found desivable that this presties
eontinge, the rules regaiding limided sppesroncas end pavhaps
§ 2.733 shiuld be changed asserdingly.

§ 8.74i. £ 40 20k bolieve dincowury amd inspeciise pre-
oadures aon nsec23ary for eur liswmoiag and esuplisess
ensstassi vould movely preovide 2 sesns for

ia . In esnplicuoe cgoes besguse of the inspostien
the Staff bas already svevigund ths desuvesuts dhich

usnd im ovidesoe mud sam edtainm thowm by subpoeua.
lissusas's pelot of view, Fhaxonly deesmcnte invelved

i
!ii:; {
g!...-g.;
i
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1.

10~

§ 2.743 (L), This subsaction imgliss that asck

puxty i3 expestiad to eubmit ils evideuse im-chief

i» writtem ferm um’css it would bo projudiced. In
regstor eases this is s advomtage to both parties
(altheugh the five diy roquirassst seems wensccsssrily
rigid). Im ecmplisnce vases, bewover, ths preparation
of fisgl writter testimeay ix advamce isposes & herdsiip
en the otaff aud wenld imour o greal deal of sdditiemal
anpsase te the Coversnant in men days awd travel expence.
Pron the lisensse’s point of view in complisses cases
ths requirement Ls prejudizial as ao intelligput dafense
testimony (exeept poscidly affirmative defsp ee) chould
be offoved usmtil afcev the Steff's testimemy 13 fu, X
mcationad this te 0id end ke agvees. that thewo wes mwo
intestica 2 apply this seciica teo eonplisnce cases.
Acecordingly, I suggest that this swbseetioz da amondad
by adding the followisg werde at ihe Bbegimmiag thevnsf;
"in asn-contasted cases . . .*

§ 2.743 (). Tha scbeection L2 zillent as to tha technigue
for plecing such avidensa irts the reoerd. AL presoat
Kr. Jsascsh profeze the tostimon; to ba isserted imte the
record as 1if rosd. Mr. Bend prefers that the writtes
testimevy b admitiad as on aabibit with only sdditional
testimony and eress~exmcingtCien coulained La the tramsariper.
The Fteff has indicated ite prafercacs for the latter
systsm for ssmme timc, This technigue rodmcas tramecrist
ooate ombstamtially ond elimiastes errors iz the eoffleial
reserd. Ye may wish to explerve Ln ebtainiang econformity

in Shis respect wnless it bas besa decided to leave this
maiter to the diserstion of the Megrisg Examiner,

§ 2.750 (k). This sectisa provides that the reportex
shall nst ba respensible for Crumscript cervestions and
that the Seszetary shail ceaferm the efficial txamsciipt.
This is e brsek for the reperiing company and will rolesss
tham of what I belicwve is the subsoquent ecmtract requizs-
ucat; sseendly, thio previsien might have o temdenay te
iaduse further ecaralocsuess en the part of the repertars.

§ 2.751 - § 2.753. QRsed togethar thesc sections igy that
prehearing ceufersness will bo publis. I rocegnipe that
this precedurs would fellev that prefarved by the Presidisg
¢f2iceze end may stund 29 o2 uitimate desisien by the
Comniseisn, Nowsver, if ths ssbject 10 etill opan for

] ' | ] T




32.

33.

il

discussion, thers is a grest desal to be said for
disecussicns, such a9 are had between the
} sounsel im all judicial jurisdictioms with
vhick I am familiagr. Our prebesring econferemees
have usually beea far leager than wmecessary aend 1
believe that any relief from formality that may be
used te expedits them is desirable. 1Ia seme cases,
particularly compliance cases, all dealinmgs with a
licensee should be en the reeerd. Aceerdingly, I
believe § 2.752 (b) sheuld be amended by addiag at
the end thereef: ™. . . ead it may be held publicly
in the diseretion of the Presiding Officer.”

§ 2,752 and § 2.753, Vith respact to the discussion
of stipulations and sdmissions ef fact te "avoid wa-
nacessary preef™, it may be meted that attempts te
ebtain such stipulatisns imn compliancs seses in the
past have taken far mere time than is required for
simply intredueing the avidense inte the recerd by
direct tsetimemy.

§ 2.754 (a). The requirement that preposed findings,
ete., be filed "withim tweaty (20) days after the

record is clesed, or within seuech ressonsble additiomal
time . . ." appsars ¢» preciude ths parcties from sub-
mitting findings earlier., In reascter cases in partieslar
in ervder to parmit & licenses to meet its estimated
startup schedule, wa have frequeatly ocubmitted propesed
findings at the clece of the haaring or very shertly
thercaftar. In mest cases s Gasniy day peried mppears
arbitrary ia smy event, In ths absencs of eccapelling
reasens te the contraxy, I weuld suggest that the time
for filing of preopesed findings remain with the Presidiag
Offiesr. Aceerdingly, I weuld recemmend that ighe first
clamse of subasccetion (a) be deleted and that the fellowing
words be subestituted im liew thereef: ™. . . within such
peried as the Presiding O0fficer may preseribs, . . ."

§ 2.73%4 (b). It may be noted ia passing that this subsectien
roquires that the party who has the burdan eof preef shall f le
propesed findiegs “. . . and 2 preposed form or order or
decision; . . ." Aceerdisgly, it would seem prefersble that
in the future the Staif's prepesed findings eimply caks the
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36

37.

form of an iunitial deecisiem, rather thss prepers
twe ceparate decuments stating the same thing.

§ 2.761 preovides for expedited decisiensl preecadure

wpou stipulatien by the partiss. This is & whelly
desirsble previsien sad sheuid elimisate a great deal

of uameeessary lgher, partisularly ia resctsr cases.
Bewever, it is suggested that beth this sectien amd

§ 2.203 be smanded te maka clear that am imitiel

decisien need net be isowed {fttle specified eriteria

ere met. Aseordingly, I weuld suggest thet in § 2.761 (a)
felloving the werd "hearing”™ is the first clasuse the
following words be added: ". . . er as previded im § 2,203
. mxu:wouzma-ndu—nuuy
daloting the words ". . . in 2 decision aod . . ."

§ 2.771, This seetion vefars to both "fimal decision”

ed "initial desisisn”™, Ascerdingly, it is mst clewr
vhother or not the langwape of this section permits o
licenses to file a petitien fer recemsiderstien to the
Searing Examiney. It wewld appesr that the petitisan fer
raconsideration Bheuld be limited eslely to "fingl decisien”,
If po, in the seccad sentense of § 2.771 () "imitial

siea” sheuld be changed te "fimal decisiom™,

§ 2.108. I wmissed this item eaviiear bocsnse I ssoumed

that it hed been cerrvested becawse of ecarlier discussions.

$ 2.183 (o) mow prevides that wpen tha issusmsa of a licanse
AR will ianferm the “apprepriata state and lecal effieials”™.
Sinse this (s enly 2 matier of Commission policy, I thinmk

it should be daleted frem the regulatisens.

In additiem, &3 materigls ceeec it impeses a sovere

sddigional burden wpeu the Ataff te see that the hundreds

of matariale licenses slse are sent te “spprepriste .

lecal officisle.” MNssy nstavisls licenses permit |icessess

te epsrate threugheout the Vaited States er seversl stales
thoreef (0. g., field radiegraphy, beta gavge installation

ond meintengasa). In sush cases the designated stata efficial
is cash state vherain the licemses may eperats i8 seut a copy
of the licemse, lewever, it weuld be admisistretiwly impessible
to detarming what local commmnities sheould be notified, Netiece
te lecal officiales is certainly ressonshble in particular classse
otuulh:ﬂ-umumluunumm.
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COMMENTS ON PART 2
RULES OF PRACTICE

There is no provision for an Order to Show Cause to be publighed
ngfzha Faderal Reglater and rumiahed {o appropriate State and logal
officials.

Paragraph €-2.305

By definition, the term "Commission” means the 5 Commissioners.
gnomc:l the term "ABC Staff" be used to differentiate from 5 man
onmission.

Mla'lph 2,113 (u) and 2,814 {a)

Recommend that u\?e es required for submission,
be established & tw the contract m original
and three coples ta t the nnm distribut

Formal Docket File
w ~ Hearing Examiner
2nd Copy - Contracting Officer
3rd Copy - Public Doocument Room

eh the contract should be furnistied for the Formal Docket,
Mau ner and Public Doocument Room.

Paragraph 2.4814 (b)

mumgrmmmrnmcomum to know when the Contracting
Officer has filed doouments as required by 2.414,

Paragraph 2.415
that Secretariat assign the docket number, establish

mmm WMN&!“MMM!Q&. The ‘
paragraph should v l

|




“-®

~ "On receipt of the doouments specified in paragraph

2,414, the Secretary will sssign a docket number to the

appeal, establish a Formal Docket and a Publioc Documsnt

Room £ile, transmit a copy to the Hearing Examinor and

trananit a notlce of the f£iling of the appeal to all parties.”
Paragraph 2,816

Thero is no provision for a copy of the response to be served on
tho complainant,
Paragraph 2.430 {(a)

Should spesify that the Nobtlce of Hearing will ba issued by the
Secratary

Pages 37 and 38
Recommend deletion of the "Dooket No. " on thess suggested

forms., The Docket Number should be assigned By the Secdrstary upon

reoeipt and g1l partleipants informed of the docket number either by
@ letter of aclnowledgment or by the notice of hearing.

g - Rules 1 411t
Paragraph 2,708 (d)

Recommend etmmouﬁu 2l and thirt des of all
mattears be vequired for submission. m“y&cg required for
internal distribution and to obviate the need for reproduction by
the Seoretariat.

Pavagraph 2,712 (a)

The paragraph should be revised to read:

"Service of papers, methods, proof,

{a) Who may make service - Except for subpoenas, service
' Which 1s governed by 2,720, the Seoretary will

, for the Commission, ail
ces, and other woz.l issued

Paragraph 2.740 - Depositions and Paragraph 2.743 - Evidence
Provisions with respect to the tn%’;r depoaitions, admissions

and evidence Wy worded as to filing requirements - Secrstariat
and ur% of pa e¢.g. the filing of px written teatimony
of all uunuu%s in advance o hearing is permissive.
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QUGS ON PART @

,.-..Ar4.

oF i8vee iz a;nmt

Thores 16 o seovision fov an dwder to Dhow Ceuse $o be pubiighed
1&% wn' Ragluter and Drnished Yo wpmm'uca Biats and loval
o, -

"”"*..l!i‘w Thi of Trten
Paragraph 0-2.308

ummmu, “Sommlssion”® the 9 Complsalionews.
mm "msm“uwumwmms:u

m-&.mmtmummmmm.

mam (»)




-ﬁn
"on recelpt of the deveeenta 2048303 S pavagy
2,435 macﬁgmun : n%mwm
apeat, establish & Formal Docket eng 3 PLIG Do
: .filq, wtsmrumammam'm
muum:marmemnatmmammm.*

Peragraph 2,515

There 1s no vrovision fur & wopy of the vespume 20 Lo sarved on
s somploinaut, _

Paragaph 2.530 {(a)
Sheuld syeclily that she Netlse of Hearing w11l B¢ lssued b2 the
a3 . )

ey .
i S e 5" € o -

Pages 37 and 30

Recosmend deletlion of the “Dosket Mo, | on these suggested

The Docket Mumber should be

o 1v dmuwmmdm.




™ 3 ey
Paragraph 2,762 (a), (b) and (a)

Darte 130) cppdes e Petitden fov Neview, bwied sma HRSNET

et Sk S WOLETS o

__dheadd provide for She £R20ng of petitions fop Fulensiting with




m B-2.200

Thare 1# 5o provislon fox an Owder to dhow TCumme $0 be published
1%2&0 Foderal Hegloter and Durnlshed to sppropriabs Stebes ond lcoal
off1atalds.,

Dy defimition, the 'ﬂ “Coedssion® neans the § Commisploners.
Recoumend the bexm "ANC Stafr” |
Commtunion.,

mm {a) 2415 w
ana” s 55 pois (he Tobinuteg Ciotribettens & S

Q‘!g ~ Formal Docket File

B 5 C S it

MM-

BT T e g ferests v e Povm Dot

Paragraph 2,024 (b)

R T S R Tha) s vhon e Sentueniee

Paragrapd 2.833

gt v e




i B o=

%08 vacelpt of m domiemente specified v peragreph

2008, msmm: 33 ssaipn & docket aunbey to tim
m;kh a?mlMtnMamuw

rananit 8 Fouring Rumadnaw
Seonsmit @ motice of Yhe gmummnmwm“

Prragvnh e.aw

There 13 o Doy -.&am forr 8 copy of the vauponse o o cavvnd ou
the conpladnent,

Parsgregh 2,330 (a)
Mmmmsmmmwwmuamm
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2.762 {a), (») and {a)

ot &
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w B2 ,202

Mummmnmfwmwwmxmm% suhnM
i%mm and fwndilhed to aprapelats State and
o

MMSGS
By defimition, the tern "Commisslsn” means the 5 Comudssioners.
mum"mm'umwmmmsm

Pavagraph 2,834 (b)

S B2 m*':mar-nﬁ-m’

mw




@ 2 e

"o vecsipt of the docwmente specified pETALE
8,018, the Jegvehary will assign a docked mwcﬁgh
appeal Mawwmamumm
mtht bransmit & Hemring Sranioes and
mﬁsm;taa ltmatww%mm”

MW #.m5

Theya is no swovision Sor a copy of the wvesponse to be served o
the complainank,

Paragragh 2,530 (a)
| Mmmmmmmmmmmmimm

o @)
w&.ﬂ%m iR

'ma.mta)
The parsgraph should be wovised ¢o read:
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1M£mw.wmmw

Should provide for the £iling of petiticns for rulemeking with
the Sseretary, -

v of AL R Ee A b B

Paragraph 2.903 (‘)

, mez‘mmrm-msmatmwmummm
nith the Secretary not the Public Filings and Progesdings Branch.

With respect to the 8 on pages 22 and 25 d by the
‘» '« ‘ g xwm“ s2e thuse E m”

Py L




mwa—am
There 42 no provision for an Ordey to Show fause to be publishad

in the Tedsral Temister and furnlvhed to approprinbe Stabe snd lsecal

officisln.

Pavagwagh £-2,305
By definition, the term "Commission® the 3 Comnmissioners.
MWM“MMf“NMhmmmsm

m e.lxs (c) and 2,514 (a)

o odEETES VL S s et e,

and three coples to

Room
Pavagraph 2.M14 (b)

an“—*!::ﬂm:ru ‘mmmm

Paragraph 2.415




-

“On vessipt of the docwents specifisd in parvasveph
2,418, the Seerstary will assizn o docket mumber %o the
astablioh & Formal Doecket and o Publis Pocument
mziae,umm'a to the Hearing Rmminer and
transnit & motlce of ¢the nmorthaamuwmm

Paragraph 2,016

*Iharei&mw&simfaramwafthemamem%mdm
the complainant,

Pavagraph 2,430 (a)
Should speoily thet the Notiee of Hearing wiil be issued Dy the

Pages 37 and 38

w«uemam%mm. " o these suggested
et ol o et m-ma‘ X oo B foegp Ky
a let of acimovledgment or by notice of hesaping, o

Paragraph 2,712 (a)

d&mumt uwm,




Pavagraph 2.762 (a), (d) and (c)

: 88 of the Petition for Review, dried and answer
m%)ngh' the Secretaxy. .

Subpart W - Rulemaiclan
Paregraph 2,802

Should provids for the £41 of petitionn for rulemalking with
the Seceretary, -~ :
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LAW OFFICES OF
LEBOEUF,LAMB & LEIBY

1821 JEFFERSON PLACE,N.W.
WASHINGTON 6,D.C.

ARVIN E.UPTON . ONE CHASE MANHATTAN PLAZA
WASHINGTON PARTNER NEW YORK S, N.Y.

February 26, 1962

Mr. Woodford B, McCool

Secretary

United States Atomic
Energy Commission

Washington 25, D, C.

Dear Sir:

This letter contains our comments on the Commission's
Proposed Rules of Practice which were published in the Federal
Register on January 13, 1962,

We are somewhat puzzled by the procedure of inviting
comments on the proposed rules and, at the same time, making the
rules effective before careful consideration can be given to the
comments received, Such study is certainly desirable as the pro-
posed rules are in several respects incomplete, ambiguous and
conflict with other portions of the procedural rules and with some
of the Commission's substantive regulations.,

We urge that the effective date of the proposed regula-
tions be postponed until these proposed regulations can be revised.
To expedite this end, it might be worthwhile for the Commission's
General Counsel to establlsh an adv;sory group which could examine
the comments received and pool suggestions.

In addition to the observations made above, we have the
following general comments on the proposed rules:

1. Dividing the rules into various subparts is convenient
and appropriate, Subpart G - Rules of General Applicability =
could more logically be made Subpart A, In addition, the scope of
this subpart should be expanded. Por example, rules governlng the
filing and docketing of material are not covered elsewhere in the
proposed rules, yet, as presently drafted, the scope of this subpart
is limited to adjudications initiated by an issuance of order to show
cause, a notice of hearing or a notice of appeal. We believe it would
be appropriate to expand the scope of this subpart to include all
filings from the time an application is made to the Commissj
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2. Throughout the proposed rules, there are numerous
instancesm~~a few of which are given beloww~where there is confusion
in the use of the verbs '"may,' 'shall'" and "will,” ZEach of the
rules should be examined to ascertain whether the action characterized
is mandatory, permissive or descriptive.

3. There is an omission of several important procedural
matters such as (a) the form and content of briefs and the propriety
of their incorporation in proposed findings; and (b) procedure for
incorporation of relevant portions of the record in other proceedings,

4, There are several terms used which are imprecise in
context and should either be defined (e.g. "AEC", Sec, 2.780) or
changed (e.g., "limited interest"”, Sec, 2.754),

The following are our comments on specific sections of the
proposed rules:

§2.4 =~ Definitions

f. Director of Regulation is defined as 'the Director
of Regulation or any officer to whom he has delegated authority to
act.”" Only a few individuals qualify as officers under the Act
(Secs. 24 and 25). The words '"or employee' should be added. This
change would also conform to Part 1 of the Commission's Regulations
(Bac, 1,25 (6)).

1. Secretary "means the Secretary of the Commission.™
This definition should be enlarged to include 'the Acting Secretary"
and the "Office of the Secretary of the Commission.™

Subpart A

§2.102 (a), If the applicant is required to submit addie-
tional information: (1) the request for the information should be
in writing;and (2) should set forth specifically the additional
information needed.

§2.102 (c), There is here an example of the use of the
permissive verb "will', whereas the mandatory form 'shall™ was
probably intended.

82,103

This section is awkwardly worded. Why should local
officials know about every curie in a license for by=product material?
The burden on the Director could be substantial, Paragraph (b) of
this proposed section states that:
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"(b) If the Director of Regulation finds
that an application does not comply-with the
requirements of the Act and this chapter, he
may issue a notice of proposed denial or a
notice of denial of the application and inform
the applicant in writing of:

(1) The information, if any, which is
deficient; :

(2) Other reasons, if any, for the prow-
posed denial or denialj

(3) If a notice of proposed denial, the
time within which the applicant must supply
the additional information; and

(4) If a notice of denial, the right of
the applicant to request a hearing within
thirty (30) days from the date of the denial,"

A literal interpretation of this section is that
the Director need do nothing, Is a notice of denial the same as a
denial? It would seem so in this case when read in conjunction with
the notice of proposed denial. Perhaps the phrase '"notification of
denial' would be better. Is information deficient? Or is the apw
plication deficient because the information is missing, incorrect,
or fails to give the Director the proper assurances regarding the
applicant®s qualifications?

§2.105 (a), The word ""facility" has not been defined.
It should be defined,.or the type of facilities which have been
defined should be 1lsted (This comment is also applicable to
Sec. 2,106) :

§2,105 (c), One is not an applicant for.a construction
permit but for a license,

§2.105 (e). Why is the Secretary issuing the notice of
hearing? In Sec. 2,704 the implication is that the Commission does
so. In Sec. 2,106 it is clear the Commission issues the notice of
hearing or the appropriate order. The language should be consistent,

§2,107

The first paragraph of this section.implies that once
a hearlng has been ordered, the applicant must proceed, In other
words, he has no legal rlght to change his mind. - The Commission has
no power to require an applicant to proceed, What the Commission




- 4 m-

’

could do is to provide that if an applicant decides to withdraw

his application, the Commission may deny the application or dismiss
it with prejudice. There should also be certain formal requirements
added regarding this noticeewnamely, it should be under oath, served
upon parties, etc,

§2.108

This section should have a concluding paragraph simie
lar to paragraph (e) of Sec. 2,106 in order to complete the Commise
sion?’s procedural requirements in connection with the request,

§2.109

The use of the phrase "a new license'™ is questionable.
There should be some language inserted which has the effect of relatw
ing this application for a ™new license'" to the fact that it involves
some type of license previously granted.

Suanrt B
§2.201

This section, in general, needs considerable editing,
Among the changes which could improve this are the following:
(1) the last clause (or perhaps even paragraph (c) should be the
first paragraph) of the first sentence should be transposed to the
first part of this sentence; (2) "will" should be changed to '*shall''; .
(3) "reply' should be "answer.” While not strictly a pleading, this
would be more in line with the language of the following sectiong
and (4) the Director should have discretion to extend the time for
filing the reply, No.such discretion is granted in the present
version,

§2.202

There should be some correlation between this section
and the prior section, The prior section requires the Director of
Regulation to issue a notice of violation before a .show cause order
is issued except in cases of willful violation or where public health,
safety or interest demand that such notice be omitted and the show
cause order is issued, Language in the present regulation (2.202)
would satisfy this, It states: '"In any case described in 2.200,
and after notice, if any as required by section 2,201."

Paragraph (d) states that the "answer may consent to
the entry of an order in substantially the form proposed in the order
to show cause.,” Yet there is no requirement that the Director attach
such a form of proposed order, The use of the word "substantially™
is questionable, This gives the Director a certain latitude which
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is perhaps too great in view of the fact the consent waives
licensee’s rights to hearing, judicial review, etc. Quaere:

Would the licensee be precluded from a hearing on whether or not the
order was '"'substantially® in the form agreed to?

In paragraph (e) the inclusion of the phrase '"findings
of fact and conclusions of law' seems unnecessary.,

§2.203

Although probably implied, the following sentence,
inserted between the first and second sentences would make this
section more forceful: 'Such stipulation shall be received in evie
dence at the hearing, and when so received shall be binding on the
parties with respect to the matters therein stipulated."™ The section
does not state there will be a hearing but how else will the stipulas~
tion, the decision of the Presiding Officer be made and an order
issued without at least a pro forma proceeding?

Subpart D

§2.413 (a). The AEC's proposed rules provide that a
notice of appeal may or may not be accompanied by a complaint, If
the complaint accompanies the notice of appeal, it is "'served™ with
the notice of appeal, but there is no procedure for its filing, It
would be a better choice of words to use the word '"filing' as is
done in the ABCA rules,

§2.413 (b), The requirements in the complaint do not
require that a dollar amount be specified, This should be included,

§2.414 (a) (2). The proposed rules require that the conw
tract be forwarded with the notice of appeal, Does this mean only
the contract itself or does it include pertinent plans, specifica=
tlons, change orders, etc.? It would be preferable to include these
pertinent documents to remove any ambiguity.

Subgart G
§2.701

For orderly procedure, filings should be deemed com=
plete only when received, within the specified time limits, if any,
at the Commission'’s Headquarters in Germantown or at the Public
Document Room. A literal interpretation is that there would be
compliance with the AEC's rules even though documents were never
received. A more practical problem is that the time for filing a
responsive pleading runs from the time of filing., This could be a

burden, either because not timely received, or because an extension
was necessary to give the necessary time 1n which to file a responw
sive pleading,




§2,704

0 In the proposed regulation, a party "may file an

e answer,'™ Should he not be required to do so? The remaining paraw
graphs of this section, as well as Sec, 2,707, imply that an answer
"shall' be filed.

§2.708

Paragraph (c) implies that counsel signs all documents
if a party is represented by counsel in an adjudication as that term
is defined in the introductory section of these proposed rules., This
language problem could be avoided by using the following:

“"The original *%** shall be signed
*%% by the party in interest, his attorney
or his authorized representative,™

§2,710

This section fails to note which jurisdiction controls
as to a legal holiday, The jurisdiction should be so designated and
probably should be the District of Columbia,

§2.714

"Standards of interest' required for intervention is
very broad. The interest required for intervention could be narrowed
by inserting the word '"directly" before the word "affected,™

§2,1s

If a State is going to participate in a proceeding
it should first be required to file and serve a notice of participaw
tion at a certain time before the hearing begins. . As now drafted,
the State’s representatives could show up at the hearlng, without
advance notice, and participate.

§2.720

Parts of this section are awkwardly worded. For
example, the subpoena can direct someone to produce "sPec1f1ed docus
ments and other things."™ (Emphasis supplied.) This is odd phrases=
ology for a subpoena duces tecum, '

Usually U,S, Marshals serve subpoenas for the U,S,
Courts and the administrative agencies, The rule should recognize
this. :

§2.730

It ' This section is somewhat confusing,
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Paragraph (a) implies that except in one instance
the Commission will act on motions, The remaining paragraphs
indicate that either the Commission or the Presiding Officer may
issue them., In paragraph (a) does pending "before the Commission"
mean (a) after the Examiner's decision, or (b) when in the process
of adjudication at any level? If the former, the Examiner has no
jurisdiction (see §2.718 supra). A number of motions (e.g., pre~-
hearing conference, correction of transcript, conforming pleadings
to the evidence) are ruled upon by the Examiner. Therefore, paraw=
graph (a) should be revised to reflect this fact,

Paragraphs (f) and (g) are confusing. Interlocutory
appeals are not permitted., What the procedural device used is, is
a certification or referral by the Examiner (not the parties) to
the Commission so there is no allowance of an interlocutory appeal.

§2,740

Paragraph (a) implies that only the Commission may
order the taking of depositions. Yet in Sec, 2,733 this is one of
the powers of the Presiding Officer. .

§2.741

In paragraph (a), the Presiding Officer should also
have the power to rule on motions regarding discovery and related
procedures, He is presumably more familiar with the needs and
purposes for the utilization of such procedure,

In paragraph (a) (1) the term "pending action' is
used. This is a new expression not elsewhere defined.

§2,754

In paragraph (b) (3) the wording should be changed
as "'service" by various parties could be at various times,

In paragraph (c) what is the significance of the use
of the word '"person™ with a "limited interest'? Who is this indiw
vidual? It cannot be one who makes a limited appearance as, by
virtue of Sec., 2.715, he can only make a statement and cannot
"otherwise participate in the proceeding,™

§2.760

Paragraph (a) is in conflict with Sec. 50.57 of the
Commission’s Regulations on provisional operating licenses, Under
Sec, 50,57 the decision does not become final until 45 days after
its issuance (assuming no exceptions, etc.).
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Paragraph (c) (3) implies that the initial decision
will establish the time in which to file a petition for review.
Yet Sec. 2,762 (a) categorically states this time will be 20 days.
It is better to have it established in the rules.

§2.761

: Certain parts of this section are also in conflict
with Sec. 50,57. X

§2.762

Here again the due date of certain pleadings seems
from time of service not the time of filing.

What is the meaning of "“governing precedent"?
In paragraph (g) it states that only exceptions to
"important procedural or substantive matter' shall be taken. Later
in the same paragraph it states "any objection to a ruling, finding
- *%* not made a part of the exceptions will be deemed to be waived.™
(Emphasis supplied). This seems inconsistent.
§2.780

MAEC'" is not defined in the definition section and
here in the proposed regulations is used for the first time,

SubEart H
§2.810 ‘

This section has nothing to do with rule making,
It should be a part of Subpart G,

Very truly yours,
LeBOEUF, IAMB & LEIBY

ol

Partner
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