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OFFICE OF THE GENERAL COUNSEL 

Secretary 
United States Atomic Energy Commission 
Washington 25, D.C. 

February 26, 1962 

Reference : Revised 10 CFR Part 2, "Rules of Practice" 

Dear Sir : 

We have reviewed with interest the r evioed rules of practice 
published in the Federal Register pursuant t o notice dated January 8, 
1962 . 

Although we continue to believe that a public hearing such as 
that contemplated by the rules set forth in Subpart G--Rules of Gener
al Applicability is unnecessary and inappropriate in uncontested 
licensing or authorization proceedings which could better be handled 
administratively by technically qualified Commission personnel (see 
our letter to the Honorable Chet Hollifield, Chairman of the Joint 
Committee on Atomic Energy dated April 18, 1961, copy of which is 
attached), we find these regulations otherwise acceptable subject to 
the following comments . 

We are concerned that the expedited decisional procedure provid
ed by Section 2 .761 requires all parties to waive their rights to 
file a petition for review. To us the right of review is so basic 
and necessary, it should not be forfeit for the sake of expedition . 
We perceive if such right must be waived, that parties not having an 
economic interest in a prompt determination will never stipulate with 
the party or parties having such an interest that an initial decision 
may be omitted or made effective immediately . Even the moving party 
in our opinion, may find it absolutely necessary to challenge the 
order or decision he solicited promptly . We would, therefore, amend 
Section 2. 761 to delete "and waive their rights to file a petition 
for review, to request oral argument, and to seek judicial review" 
from sub-paragraph 1 of paragraphs (a) and (c) . 
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which a finding is required (see e . g . Sections 50 .57 and 115 .45) 
wi ll ever be resolved or determined, until the Presiding Officer 
makes his decision or an order without a decision. Similar~, if 
there is a matter of discretion involved, until exercised by the 
Presiding Officer in his decision or by order, can said discretion 
be other than unresolved and unexercised? We believe "uncontested" 
must be the sense in which the term "unresolved" is intended. If 
so, for clarity we suggest it be substituted for the latter in sub
paragraph 1 of paragraphs (a) and (c) 

We appreciate the opportunity to comment on the revised rules 
of practice . 

JJR : jc 
Enclosure 

Respectfully submitted, 

~£µ,.;... 
John J. Roscia 
Vice President and 

General Counsel 
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April 18, 1961 

The Honorable Chet Holifield, Chairman 
Joint Committee on Atomic Energy 
The Congress of the United States 
Washington, D, C, 

Dear Chairman Holifield: 

We have reviewed with interest the volumes furnished with 
your letter of March 18, 1961, relating to the AEC regulatory 
process including the Joint Committee Staff study of such process, 
We appreciate the opportunity afforded us to conment on the 
various proposals for improving such process suggested by the 
Staff, by the Commission and by others. 

As you request, we will direct our conments to the 
Camnission's proposal for a Director of Regulation reporting 
directly to the Commission, which position, we understand, has 
been established by the Commission since receipt of your letter; 
the proposal for the creation of an agency separate from the 
Commission to assume the regulatory responsibility; your Staff's 
proposal for the creation of a licensing board within the 
Commission; and the suggestions for changes in Conmission procedures 
proffered by the Staff and others. 

Initially, we favor gradual not precipitant changes in the 
organizational structure of the Atanic Energy Commission. In terms 
of experience with the regulatory process, particularly in the 
matter of facility licenses, we do not believe the Conmission's 
organizational structure has been sufficiently tested to justify 
the separation of functions proposed by the University of Michigan 
Law School study, In a field as advanced and changing as atomic 
energy, more time is required for the Commission to develop 
internally procedures and criteria to assure that the regulatory 
responsibility. is exercised rationally, expeditiously, judiciously 
and with proper regard for the Commission ' s developnent and 
promotion responsibilities. 

'l.be requirement of a hearing in uncontested licensing 
proceedings hinders, in our opinion, the developnent of a sound 0.1 _ 

regulatory process. Lacking a contest, the hearing examiners ha .,... \ \ 1 I / / 'P 
assumed the role of public defender and tended to draw out be~ . ' 1 / 
reason the length and number of successive hearings , Yet we ~ :;. t DOCKETED '":~ \ 
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believe it follows that the safety of a nuclear reactor is 
proportionate to the number of hearings that are held. 

The separate agency proposed by the Michigan study and to a 
lesser extent the separate but equal licensing board within the 
Commission, as proposed by the Committee's Staff, might affirm 
public hearings as the instrument to evaluate reactor safety. Such 
evaluation, in all but contested proceedings, is best determined 
solely by technically-qualified personnel, advised when there are 
questions they cannot resolve, by those most knowledgeable in· the 
field. This is now ·possible by strengthening the personnel and 
stature of the hazards staff, to which end the new Director of 
Regulation might well apply himself, and by properly utilizing the 
Advisory Committee on Reactor Safeguards without, we believe, undue 
burden on that body. 

The Commission itself or a panel of commissioners should, 
in our opinion, preside in contested licensing cases. As the 
Committee's Staff points out in its excellent study, the Commission's 
safety responsibility cannot be separated from operation and 
development--the two are but "aspects of a single undertaking: making 
atomic energy available for peaceful purposes". Who but the 
Commission, the responsible agency, should be entrusted to make the 
proper evaluation. To say that it cannot do so, that the two functions 
are irreconcilable appositives, is to say that no judicial, executive 
or legislative body can act or decide in the face of more than one 
interest. If the peaceful use of atomic energy is to become a 
reality, then responsibility for its development with adequate safe
guards for the public must ultimately be assumed by one body and not 
diffused a.mid multiple agencies, boards, committees, examiners, 
consultants and staffs. 

We also suggest that the Commission should preside in 
uncontested proceedings if there is a conflict between the applicant 
and the licensing office of the Commission over the grant of a license 
or the conditions therefor and the applicant appeals, Such appeal 
proceedings before the Commission should, we believe, be noticed to 
the public, just as there should be public notice in all cases before 
issuance of licenses to construct or operate or an amendment to a 
license; thereby an opportunity to request a public hearing would be 
afforded all who could show a valid interest. We believe legislation 
requiring such prior notice should establish ciasses and criteria 
respecting who has such an "interest". State and local governments, 
e.g., obviously should be permitted. to request a hearing. 
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We can appreciate, considering the present state of reactor 
technology and the magnitude of the risks involved, the view that 
there should be a mandatory hearing before issuance of a 
cons~ruction permit. If the law continues to require mandatory 
her,rings it may also be well, to lessen the burden on the Commission, 
cu having hearing examiners accept testimony and make recommendations, 
as in most federal agencies. The decision, however, should be the 
Commissioners' not the examiner's, as is now usually the case. We 
agree with the Michigan study that any statutory provision for 
mandatory hearings should be limited to three to five years so that 
Congress may reconsider if the requirement has outlived its 
usefulness. 

In view of the foregoing, we support the Commission's internal 
reorganization separating the regulatory functions from the 
promotional and developnental functions at the General Manager level 
by creation of a Director of Regulation with authority over the 
regulatory staff, including field inspection personnel, and reportin.g 
directly to the Commission. We would hope that this reorganization 
would promote greater participation by the Commissioners in the 
regulatory function and would lead to greater emphasis on technical 
evaluation of license applications. If the promotional and regulating 
staffs of the Commission are kept sufficiently distinct and equal and 
both answerable direct to the Commission, we believe adequate division 
of the two functions can be achieved to assure the public that its 
interests, which cannot be in safety alone, are paramount. Assuredly, 
the public's interest in safety is best entrusted to those trained to 
evaluate such matters, so long as the avenue of the due process and 
public hearing remains open to challenge the technical decision. 

We would also like to add our support to the suggested changes 
in procedures listed on page 64 of the Staff's study; and to the 
extent they suggest additional changes, the recommendations in Part A 
of the swm:nary of the Michigan study (Volume II at pages 555 and 556). 
In particular, we believe that public hearings, if mandatory at all, 
should be so only before the issuance of a construction permit. Also 
the Commissioners should preside over all uncontested and contested 
hearings to the extent time pennits. In any event, even if hearing 
examiners are employed to take testimony and make recommendations, 
the decision should be the Commissioners'. 

Time should be granted the Commission to see what improvement 
flows from its internal reorganization and the suggested procedural 
revisions before either a licensing board is set up within the 
agency or a separate regulatory agency established. Assuredly, both 
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the Staff's ana the Michigan studies apprise the Commissioners of 
the deficiencies in the present processes. Particularly in the 
matter of · the ever-formalizing and lengthening hearing process, 
the Commissioners must realize they should not require more than 
the law necessitates and Congressional intent indicates. 

We are glad of this opportunity to express our views on eo 
important a subject. We hope our camnente may be of some small 
value to the Joint Connnittee'e consideration. 

Very truly yours, 

~~w-
John J. Roscia 
Vice President and 

General Counsel 
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1821 J EFFER SON P LACE, N . W . 

ARVIN E . UPTON 
WASHINGTON PARTNER 

Mr. Woodford B. McCool 
Secretary 
United States Atomic 

Energy Commission 
Washington 25, D. c. 
Dear Sir-: 

WASH I NGTO N 6, 0 . C. 

February 26, 1962 

O NE CHASE M A NH ATTAN PLAZA 

NEW YORK !5, N . Y. 

This letter contains our comments on the Commission 1 s 
Proposed Rules of Practice which were published in the Federal 
Register on January 13, 1962. 

We are somewhat puzzled by the procedure of inviting 
comments on the proposed rules and , at the same time, making the 
rules effective before careful consideration can be given to the 
comments received, Such study is certainly· desirable as the pro
posed rules are in several respects incomplete, ambiguous and 
conflict with other portions of the procedural rules and with some 
of the Commission ' s substantive regulations. 

We urge that the effective date of the proposed regula
tions be postponed until these proposed regulations can be revised. 
To expedite this end, it might be worthwhile for the Commission ' s 
General Counsel to establish an advisory group which could examine 
the comments received and pool suggestions. 

In addition to the observations made above, we have the 
following general comments on the proposed rules: 

1 . Dividing the rules into various subparts is convenient 
and approp r iate. Subpart G ... Rules of General Applicability ... 
could more logically be made Subpart A. In addition, the scope of 
this subpart should be expanded . For example, rules governing the 
filing and docketing of material are not covered elsewhere in the 
proposed rules, yet, as presently drafted, the scope of this subpart 
is limited to adjudications initiated by an issuance of order to show 
cause, a notice of hearing or a notice of appeal . We believe it would 
be appropriate to expand the scope of this subpart to include all 
filings from the time an application is made to the Commiss· \ 11~ 

'\ I ';)I ' ,, ' ,//~ il' DOCKETED . --~ · 
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2. Throughout the proposed rules, there are numerous 
instances-a few of which are given below.-where there is confusion 
in the use of the verbs "may, a ttshall II and "will. 11 Each of the 
rules should be examined to ascertain whether the action characterized 
is mandatory, permissive or descriptive. 

3. There is an omission of several important procedural 
matters such as (a) the form and content of briefs and the propriety 
of their incorporation in proposed findings; and (b) procedure for 
incorporation of relevant portions of the record in other proceedings. 

4. There are several terms used which are imprecise in 
context and should either be defined (e._g. "Ax.C't, Sec. 2.,780) or 
changed (~•.&• ''limited interest", Sec.-2.754). 

The following are our comments on specific sections of the 
proposed rules: 

§2.4 • Definitions 

f. Director of Regulation is defined as "the Director 
of Regulation or any officer to whom he has delegated authority to 
act.u Only a few individuals qualify as officers under the Act 
(Secs. 24 and 25). The words "or employee" should be added. This 
change would also conform to Part 1 of the Commission's Regulations 
(Sec. 1.,25 (6)). 

1. Secretary nmeans the Secretary of the Commission.Tl 
This definition should be enlarged to include "the Acting Secretary" 
and the "Office of the Secretary of the Commission.n 

Subpart A 

§2.102 (a). If the applicant is required to submit addi• 
tional information: (1) the request for the information should be 
in writing;and (2) should set forth specifically the additional 
information needed. 

§2.,102 (c). There is here an example of the use of the 
permissive verb "will", whereas the mandatory form 11:shall tt was 
probably intended. 

§2.103 

This section is awkwardly worded. Why should local 
officials know about every curie in a license for by.product material? 
The burden on the Director could be substantial. Paragraph (b) of 
this proposed section states that: 
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"(b) If the Director of Regulation finds 
that an application does not comply with the 
requirements of the Act and this chapter, he 
may issue a notice of proposed denial or a 
notice of denial of the application and inform 
the applicant in writing of: 

(1) The information, if any, which is 
deficient; 

(2) Other reasons, if any, for the pro
posed denial or denial; 

(3) If a notice of proposed denial, the 
time within which the applicant must supply 
the additional information; and 

(4) If a notice of denial, the right of 
the applicant to request a hearing within 
thirty (30) days from the date of the denial.TT 

A literal interpretation of this section is that 
the Director need do nothing. Is a notice of denial the same as a 
denial? It would seem so in this case when read in conjunction with 
the notice of proposed denial. Perhaps the phrase "notification of 
denial'' would be better. Is information deficient? Or is the ap,. 
plication deficient because the information is missing, incorrect, 
or fails to give the Director the p:i:oper assurances regarding the 
applicant ' ·s qualifications? 

!2.105 (a). The word "facility" has not been defined. 
It shoulde defined, or the type of facilities which have been 
defined should be listed. (This comment is also applicable to 
Sec. 2 .106.) 

§2,105 Cc). One is not an applicant for a construction 
permit but for a license. 

§2.105 (e). Why is the Secretary issuing the notice of 
hearing? In Sec. 2.704 the implication is that the Commission does 
so. In Sec. 2.106 it is clear the Commission issues the notice of 
hearing or the appropriate order. The language should be consistent. 

§2,107 

The first paragraph of this section implies that once 
a hearing has been orde:red 7 the applicant must proc ed. In other 
words, he has no legal right to change his mind. The Commission has 
no power to require an applicant to proceed. What the Commission 



could do is to provide that if an applicant decides to withdraw 
his application, the Commission may deny the application or dismiss 
it with prejudice. There should also be certain formal requirements 
added regarding this notice•-namely, it should be under oath, served 
upon parties, etc. 

§2.108 

This section should have a concluding paragraph simi" 
lar to paragraph (e) of Sec. 2.106 in order to complete the Commis• 
sionts procedural requirements in connection with the request. 

§2.109 

The use of the phrase "a new licensett is questionable. 
There should be some language inserted which has the effect of relat~ 
ing this application for a new licensen to the fact that it involves 
some type of license previously granted. 

Subpart B 

§2.201 

This section, in generalr needs considerable editing. 
Among the changes which could improve this are the following. 
(1) the last clause (or perhaps even paragraph (c) should be the 
first paragraph) of the first sentence should be transposed to the 
first part of this sentence l (2) 11will II should be changed to ttshall"; 
(3) trreply" should be "answer. 11 While not strictly a pleadingt this 
would be more in line with the language of the following section; 
and (4) the Director should have discretion to extend the time for 
filing the reply. No such discretion is granted in the present 
version. 

~2. 202 

There should be some correlation between this section 
and the prior section, The prior section requires the Director of 
Regulation to issue a notice of violation before a show cause order 
is issued except in cases of willful violation or where public health, 
safety or interest demand that such notice be omitted and the show 
cause order is issued, Language in the present regulation (2.202) 
would satisfy this. It states: "In any case described in 2.200, 
and after notice, if any as required by section 2.201." 

Paragraph (d) states that the nanswer may consent to 
the entry of an order in substantially the form proposed in the order 
to show cause." Yet there is no requirement that the Director attach 
such a form of proposed order. The use of the word "substantially11 

is questionable. This gives the Director a certain latitude which 



is perhaps too great in view of the fact the consent waives 
licenseets rights to hearing, judicial review, etc. Quaere: 
Would the licensee be precluded from a hearing on whether or not the 
order was "substantially' in the form agreed to? 

In paragraph (e) the inclusion of the phrase "findings 
of fact and conclusions of law" seems unnecessary. 

Although probably implied, the following sentence, 
inserted between the first and second sentences, would make this 
section more forceful: "Such stipulation shall be received in evi• 
dence at the hearing, and when so received shall be binding on the 
parties with respect to the matters therein stipulated." The section 
does not state there will be a hearing but how else will the stipula~ 
tion, the decision of the Presiding Officer be made and an order 
issued without at least a 12!.£ forma proceeding? 

Subpart D 

§2.413 (a). The ABC's proposed rules provide that a 
notice of appeal may or may not be accompanied by a complaint. If 
the complaint accompanies the notice of appeal., it is "served" with 
the notice of appeal, but there is no procedure for its filing. It 
would be a better choice of words to use the word "filingtt as is 
done in the ABCA rules. 

§2.413 (b), The requirements in the complaint do not 
require that a dollar amount be specified. This should be included. 

§2 1414 (a) (2). The proposed rules require that the con• 
tract be forwarded with the notice of appeal. Does this mean only 
the contract itself or does it include pertinent plans, specifica .... 
tions, change orders, etc.? It would be preferable to include these 
pertinent documents to remove any ambiguity. 

Subpart G 

§2.701 

For orderly procedure, filings should be deemed com• 
plete only when received, within the specified time limits, if any, 
at the Commission's Headquarters in Germantown or at the Public 
Document Room. A literal interpretation is that there would be 
compliance with the ABC's rules even though documents were never 
received. A more practical problem is that the time for £iling a 
responsive pleading runs from the time of filing. This could be a 
burden, either because not timely received, or because an extension 
was necessary to give the necessary time in which to file a respon ... 
sive pleading. 
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§2: 704 

In the proposed regulation, a party T'may file an 
answer.u Should he not be required to do so? The remaining para
graphs of this section, as well as Sec. 2.707, imply that an answer 
"shall" b e filed_. 

§2.708 

Paragraph (c) implies that counsel signs all documents 
if a party is represented by counsel in an adjudication as that term 
is defined in the introductory section of these proposed rules. This 
language problem could be avoided by using the following: 

ttThe original*** shall be signed 
*** by the party in interest, his attorney 
or his authorized representative.u 

§2.,710 

This section fails to note which jurisdiction controls 
as to a legal holiday. The jurisdiction should be so designated and 
probably should be the District of Columbia. 

§2.714 

nstandards of interest" required for intervention is 
very broad. The interest required for intervention could be narrowed 
by inserting the word "directly" before the word "affected.If 

§2,.715 

If a State is going to participate in a proceeding 
it should first be required to file and serve a notice of participa~ 
tion at a certain time before the hearing begins. As now drafted, 
the State's representatives could show up at the hearing~ without 
advance notice, and participate_. 

§2.720 

Parts of this section are awkwardly worded. For 
example, the subpoena can direct someone to produce 11specified docu .. 
ments and other things .. tt (Emphasis supplied.) This is odd phrase
ology for a subpoena duces tecum. 

Usually u.s. Marshals serve subpoenas for the U,S, 
Courts and the administrative agencies. The rule should recognize 
this. 

§2 .. 730 

This section is somewhat confusing. 
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Paragraph (a) implies that except in one instance 
the Commission will act on motions. The remaining paragraphs 
indicate that either the Commission or the Presiding Officer may 
issue them. In paragraph (a) does pending tt'before the Commission 11 

mean (a) after the Examiner's decision 1 or (b) when in the process 
of adjudication at any level? If the former, the :Examiner has no 
jurisdiction (see §2.718 su~ra). A number of motions (e•K• pre• 
hearing conference, correct~on of transcript, conforming pleadings 
to the evidence) are ruled upon by the Examiner. Therefore, para~ 
graph (a) should be revised to reflect this fact. 

Paragraphs (f) and (g) are confusing. Interlocutory 
appeals are not permitted. What the procedural device used is; is 
a certification or referral by the Examiner (not the parties) to 
the Commission so there is no allowance of an interlocutory appeal. 

Paragraph (a) implies that only the Commission may 
order the taking of depositions. Yet in Sec. 2 .733 this is one of 
the powers of the Presiding Officer. 

§2.741 

In paragraph (a), the Presiding Officer should also 
have the power to rule on motions regarding discovery and related 
procedures. He is presumably more familiar with the needs and 
purposes for the utilization of such procedure. 

In paragraph (a) (1) the term 11pending action 11 is 
used. This is a new expression not elsewhere defined. 

In paragraph (b) (3) the wording should be changed 
as "servicen by various parties could be at various times. 

In paragraph (c) what is the significance of the use 
of the word 11persontt with a limited interest"? Who is this indh, 
vidual? It cannot be one who makes a limited appearance as, by 
virtue of Sec. 2.715, he can only make a statement and cannot 
"otherwise participate in the proceeding. ,t 

§2 ,.760 

Paragraph (a) is in conflict with Sec. 50.57 
Commission's Regulations on provisional operating licenses. 
Sec. 50.57 the decision does not become final until 45 days 
its issuance (assuming no exceptions, etc.). 

of the 
Under 

after 
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Paragraph (c) (3) implies that the initial decision 
will establish the time in which to file a petition for review. 
Yet Sec. 2,.762 (a) categorically states this time will be 20 days. 
It is better to have it established in the rules. 

§2 .761 

Certain parts of this section are also in conflict 
with Sec. 50.57. 

§2.762 

Here again the due date of certain pleadings seems 
from time of service not the time of filing. 

What is the meaning of 'tgoverning precedentn? 

In paragraph (g) it states that only exceptions to 
ttimportant procedural or substantive matter" shall be taken. Later 
in the same paragraph it states !!any objection to a ruling, finding 
*** not made a part of the exceptions will be deemed to be waived. 11 

(Emphasis supplied). This seems inconsistent. 

§2 .780 

nAEcn is not defined in the definition section and 
here in the proposed regulations is used for the first time. 

Subpart H 

§2.810 

This section has nothing to do with rule making. 
It should be a part of Subpart G• 

Very truly yours, 

LeBOEUF, IAMB & LEIBY 
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LAW o,-,-,ce:s o,-

LEBO EU Ft LAMB 8. LEIBY 
1821 JEFFERSON PLACE, N . W. 

WASHINGTON 6, 0.C. 

ARVIN I!:, UPTON 
WASHINGTON PARTNER 

ONE CHASE MANHATTAN PLAZA 

NEW YORK 15, N.Y. 

Mr. Woodford B. McCool 
Secretary 
United States Atomic 

~nergy Commission 
Washington 25, D. c. 
Dear Sir:-

February 26, 1962 

This letter contains our comments on the Commission's 
Proposed Rules of Practice which were published in the Federal 
Register on January 13, 1962. 

We are somewhat puzzled by the procedure of inviting 
comments on the proposed rules and, at the same time, making the 
rules effective before careful consideration can be given to the 
comments received. Such study is certainly. desirable as the pro
posed rules are in several respects incomplete~ ambiguous and 
conflict with other portions of the procedural rules and with some 
of the Commission's substantive regulations. 

We urge that the effective date of the proposed regula
tions be postponed until these proposed regulations can be revised. 
To expedite this end, it might be worthwhile for the Commission's 
General Counsel to establish an advisory group which could examine 
the comments received ·and pool suggestions. 

In addition to the observations made above, we have the 
following general comments on the proposed rules: 

1. Dividing the rules into various subpa·rts is convenient 
and appropriate. Subpart G ~ Rules of General Applicability -
could more logically be made Subpart A. In addition, the scope of 
this subpart should be expanded. For example, rules governing the 
filing and docketing of material are not covered elsewhere in the 
proposed rules, yet, as presently drafted, the scope ·of this subpart 
is limited to adjudications ini t .iated by an issuance of order to show 
cause, a notice of hearing or a notice of appeal. We believe it would 
be appropriate to expand the scope of this subpart to include all 
filings from the time an application is made to the. Commiss · \~/~ 
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2. Throughout the proposed rules, there are numerous 
instances-a few of which are given below-where there is confusion 
in the use of the verbs "may, n ttshall" and Tlwill. n .Each of the 
rules should be examined to ascertain whether the action characterized 
is mandatory, permissive or descriptive. 

3. There is an omission of several important procedural 
matters such as (a) the form and content of briefs and the propriety 
of their incorporation in proposed findings; and (b) procedure for 
incorporation of relevant portions of the record in other proceedings. 

4. There are several terms used which are imprecise in 
context and should either be defined (e._g. nAEcn, Sec. 2., 780) or 
changed (e._g. "limited interestlf't Sec 40-2. 754). 

The following are our comments on specific sections of the 
proposed rules: 

§2.4 ~ Definitions 

f. Director of Regulation is defined as "the Director 
of Regulation or any officer to whom he has delegated authority to 
act.tt Only a few individuals qualify as officers under the Act 
(Secs. 24 and 25). The words nor employee" should ·be added. This 
change would also conform to Part l of the Commission's Regulations 
(Sec. 1,.25 (6)). 

1. Secretary ttmeans the Secretary of the Commission. n 
This definition should be enlarged to include "the Acting Secretarylf 
and the noffice of the Secretary of the Commission.u 

Subpart A 

§2 . 102 (a). If the applicant is required to submit addi• 
tional information: (l) the request for the information should be 
in writing;and (2) should set forth specifically the additional 
information needed. 

§2.102 (c). There is here an example of the use of the 
permissive verb "will", whereas the mandatory form ttshalla was 
probably intended. 

§2.103 

This section is awkwardly worded. Why should local 
officials know about every curie in a license for by.product material? 
The burden on the Director could be substantial. Paragraph (b) of 
this prop~sed section states that: 



tr(b) If the Director of Regulation finds 
that an application does not comply 'with the 
requirements of the Act and this chapter, he 
may issue a notice of proposed denial or a 
notice of denial of the application and in£orm 
the applicant in writing of: 

(1) The.information, if ~Y, which is 
deficient; -

(2) Other reasons; if any, for the pro" 
posed denial or denial; 

(3) If a notice of proposed denial, the 
time within which the applicant must supply 
the additional information; and 

(4) lf a notice of denial, the right of 
the applicant to request a hearing within 
thirty (30) days from the date of the denial.n 

A literal interpretation of ·this section is that 
the Director need do nothing. Is a notice of denial the same as a 
denial? It would seem so in this case when read in conjunction with 
the notice of proposed denial. Perhaps the phras'e "notification of 
denial II would be better. Is information deficient? Or is the ap..
plication deficient because the information is missing, incorrect, 
or £ails to give the Director the proper assurances regarding the 
applicant 1-s qualifications? 

§2.105 (a). The word nfacility" has not been defined. 
It should be defined7 .or the type of facilities which have been 
defined should be listed. (This comment is also applicable to 
Sec. 2.106.) 

§2.105 Cc). One is not an applicant for a construction 
permit but for a license. 

§2.105 (e). Why is the Secretary issuing the notice of 
hearing? In Sec. 2.704 the implication is that the Commission does 
so. In Sec. 2.106 it is clear the Commission issues the notice of 
hearing or the appropriate order. The language should be consistent .. 

§2,,101 

The first paragraph of this section . implies that once 
a hearing has been ordered, the applicant must proceed. In other 
words, he has no legal right to change his mind. The Commission has 
no power to require an applicant to proceed~ What the Commission 
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could do is to provide that if an applicant decides to withdraw 
his application, the Commission may deny the application or dismiss 
it with prejudice. There should also be certain formal requi rements 
added regarding this notice-~namely~ it should be unqer oath , served 
upon parties, etc. 

§2.108 

This section should have a concluding paragraph s1m1w 
lar t o paragraph (e) of Sec. 2~106 in order to complete the Commis• 
sion1 s procedural requirements in connection with the request. 

§2.109 

The use of the phrase "a new licensen is questionable . 
There should be some language inserted which has the effect of relat~ 
ing this application for a ttnew licenseu to the fact that it involves 
some type of license previously granted . 

Subpart B 

§2 . 201 

This section, in general, needs considerable editing. 
Among the changes which could improve this are the following1 
( 1 ) t he last clause tor perhaps even paragraph Cc) ·should be the 
f i rst paragraph) of the first sentence should be transposed to the 
£irs t part of this sentence; (2) ttwill" should be changed to ttshall ''; 
(3) 11reply 11 should be rtanswer • 11 While not strictly a pleading, this 
would be more in line with t he language of the following section; 
and (4) the Director should h av~ discretion to extend the time for 
f iling the ,reply,, No -such discretion is granted in the present 
version. 

§2.202 

There should be some correlation between this section 
and the prior section, The prior section requires the . Direct or of 
Regulation to issue a notice of v i olation before a .show cause order 
is issued except in cases of will f ul violation or ~here public health, 
safety or interest demand that such notice be omitted and the show 
cause order is issued. Language in the present regulation (2.202) 
would satisfy this. It states : "In any case described in 2.200, 
and after notice, if any as required by section 2.201. 11 

Paragraph (d) states that the nanswer may consent to 
t he entry of an order in substantially the form proposed in the order 
to s how cause. 11 Yet there is no requirement that the Director attach 
such a form of proposed order. The use of the word "substantiallya 
is questionable~ This gives the Director a certain latitude which 
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is perhaps too great in view of the fact the consent waives 
licenseets rights to hearing, judicial review, etc.· Quaere: 
Would the licensee be precluded from a hearing on whether or not the 
order was "substantiallytt in the form agreed to? 

In paragraph (e) the inclusion of the phrase nfindings 
of fact and conclusions of lawu seems unnecessary. 

§2.203 

Although probably impliedt the following sentence, 
inser ted between the first and s.econd sentences, wo_uld make this 
section more forceful:: 11Such stipulation shall· be received in evi
dence at the hearing, and when so received shall be binding on the 
parties with respect to the matters therein stipulated.a The section 
does not state there will be a hearing but how els~ will the stipula~ 
tion, the decision of the Presiding Officer be made .and an order 
issued without at least a pro forma proceeding? 

Subpart D 

§2.413 -(a). The ABC's proposed rules pro.vide that a 
notice of appeal may or may not be accompanied by a complaint. If 
the complaint accompanies the notice of appeal., it is nservedn with 
the notice of appeal, but there is no p~ocedure for its filing. It 
would be a better choice of words to use the word "filingtt as is 
done in the ABQ\ rules. 

§2.413 (b). The .requirements in the complaint do not 
require that a dollar amount be specified. This should be included. 

§2.414 (a) C2). The proposed rules require that the con" 
tract be forwarded with the notice of appeal. · noes this mean only 
the contract itself or does it include pertinent plans, specifica~ 
tions, change orders, etc.? It would be preferable to include these 
pertinen~ documents to remove any ambiguity. · 

Subpart G 

'§2. 701 

For orderly procedure, filings should be deemed com~ 
plete only when received, within the specified time limits, if any, 
at the Commission 1 s Headquarters in Germantown or at the Public 
Document Room. A literal interpretation is that there would be 
compliance with the AEC's rules even though documents were never 
r ecei ved. A more practical problem is that ·the time for £iling a 
r esponsive pleading runs from the time of filing., 'This could be a 
burden, either because not timely received, or because an extension 
w~s necessary to give the necessary time in which to file a respon. 
sive pleading. 
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§2,,704 

In the p;roposed regulation, a party nmay file an 
answer . a Should he not be required to do so? The remaining para• 
graphs of this section, as well as Sec . 2.,707, imply that an answer 
11shall1t be filed. 

§2. 708 

Paragraph (c) implies that counsel signs all documents 
i f a party is represented by counsel in an adjudication as that term 
is defined in the introductory section of these proposed rules . This 
language problem could be avoided by using the following: 

ttThe original*** shall be signed 
*** by the party in interest, his attorney 
or his authorized r epr esentative . tt _ 

§2.710 

This section fails t o note which jurisdiction controls 
as to a legal holiday. The jurisdi ction should be so designated and . 
probably should be the District of Columbia. 

§2 .. 714 

nstandards of ·interest" required for intervention is 
very broad. The interest required for intervention could be narrowed 
by inserting the word "directly" before the word TTaffected.n 

§2,.715 

If a State is going to participate in a proceeding 
it should first be required to file and serve a notice of participa~ 
tion at a certain time before the hearing begins • . As ·now drafted, 
the State's representatives could show up at the hearing~ without 
advance notice, and participate .. 

§2.720 

Parts of this section are awkwardly· worded·. For 
example, the subpoena can direct someone to produce nspecified docu ... 
ments and other things.a (Emphasis supplied.) This is odd phrase-
o1ogy for a subpoena duces tecum. · 

Usually uqs. Marshals serve subpoenas for the u.s. 
Courts and the administrative ag~ncies. The rule should recognize 
this. 

This section is somewhat confusing ." 
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Paragraph (a) implies that except in. one instance 
the Commission will act on motions. The remaining paragraphs 
indicate that either the Commission or the Presiding Officer may 
issue them. In paragraph (a) does pending t~efore the Commission" 
mean (a) after the Examinerts decision, or (b) when in the process 
of adjudication at any level? If the former, the £xaminer has no 
jurisdiction (see §2.718 supra). A. number of motions (e.~. pre
hearing conference, correction of transcript, conforming pleadings 
to the evidence) are ruled upon by the Examiner. Therefore, para• 
graph (a) should be revised to reflect this fact. 

Paragraphs(£) and (g) are confusing. Interlocutory 
appeals are not permitted. What the procedural device used is, is 
a certification or referral by the Examiner (not the parties) to 
the Commission so there is no allowance of an interlocutory .appeal. 

§2.740 

Paragraph (a) implies that only the .Commission may 
order the taking of depositions. Yet in Sec. 2.733 this is one of 
the powers of the Presiding Officer. 

§2 .. 741 

In paragraph (a), the Presiding Officer should also 
have the power to rule on motions regarding discove.ry and related 
procedures. He is presumably more familiar with the needs and 
purposes for the utilization of such procedure. 

In paragraph (a) (1) the term 11pending actiontr is 
used. This is a new ~xpression not elsewhere defined. 

§2.754 

In paragraph (b) (3) the wording should be changed 
as "servicett by va;r:ious parties could be at var.ious t~mes .. 

In parag;r:aph (c) what is the significance of the use 
of the word "personn with a u1imited interestu? Who is this indi• 
vidual? It cannot be one who makes a limited appearance as, by 
virtue of Sec. 2.715, he can only make a statement and cannot 
trotherwise participate in the proceeding.tt 

§2 .. 760 

Paragraph (a) is in conflict with Sec . 50.57 
Commission's Regulations on provis ional operating licenses. 
Sec. 50.57 the decision does not become final until 45 days 
its issuance (assuming no exceptions, etc.). 

of the 
Under 

after 



. ! 

Paragraph (c) (3) implies that the in1ti~l decision 
will establish the time in which to file a petition -for review. 
Yet Sec. 2.762 (a) categorically states this time will be 20 days. 
It is better to have it established in the rules. 

§2.761 

Certain parts of this section are also in conflict 
with Sec. 50 .57. 

§2.762 

Here again the due date of certain pieadings seems 
from time of service not the time of filing. 

What is the meaning of ttgoverning precedentn? 

In paragraph (g) it states that only excepti9ns to 
ttimportant procedural or substantive mattern shall be taken . Later 
in the same paragraph it states "any objection to a ruling , finding 
*** not ma~e a part of the exceptions will be deemed to be waived.n 
(Emphasis supplied). This seems inconsistent. 

§2.780 

"AEct• is not defined in the definition section. and 
here in the proposed regulations is used for the first time9 

Subpart H 

§2.810 
. 

This section has nothing to do with rule malting. 
It should· be a part of Subpart G. 

Very truly yourst 

LeBOEUF~ IAMB & LEIBY 
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Nh.... o• AN01L1• "CALIP. ~ v~ tNTaflNAT!OHM.. At-.i-otn. L 

VIA AIR MAIL 

Secretary 
United States Atomic Energy Commission 
Washington 25, D.C. 
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