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Marvin Lewis; Denial of Petition for Rulemaking 

AGENCY: Nuclear Regulatory Commission. 

ACTION: Denial of petition for ru lemaking. 

- SUMMARY: The Nuclear Regulatory Commission (NRC) is denying a petition for 

rulemaking (PRM-50-52) from Mr. Marvin I. Lewis. The petition requests that 

the Convnission amend its regulations in 10 CFR Parts 2 and 50 to reinstate 

financial qualifications as a consideration in the operating license hearings 

for electric utilities. The petition is being denied because it raises no 

issues that were not previously considered in the rulemaking process that 

resulted in the Convnission's adoption on September 12, 1984 (49 FR 35747) of 

a final rule entitled "Elimination of Review of Financial Qualifications of 

Electric Utilities in Operating License Review and Hearings for Nuclear Power 

Plants," and because no new circums tances have arisen to warrant a change in 

the current regulation. 

ADDRESSES: Copies of correspondence and documents listed below are available 

for public inspection at the Co1T111ission's Public Document Room at 2120 L 

Street, N.W. (Lower Level), Washi ngton, D.C. 

FOR FURTHER INFORMATION CONTACT: Darrel A. Nash, Office of Nuclear Reactor 

Regulation, U.S. Nuclear Regulatory ColTlllission, Washington, DC 20555, 

telephone (301) 492-1256. 
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The Petition 

By letter dated June 6, 1988, Mr. Marvin I. Lewis of Philadelphia, Pennsylva

nia, filed with the NRC a petition for rulemaking. The petitioner requested 

that the NRC rescind the rule that has eliminated financial qualifications 

from consideration at the operating license stage for electric utilities. 

Basis for Request 

Grounds for the Petition 

Mr. Lewis states that long-standing operating problems at Limerick I and II and 

at the Peach Bottom plants have placed a financial burden on the Philadelphia 

Electric Co (PECo). Mr. Lewis asserts that PECo has admitted being under fi

nancial pressure and that the cost of Limerick I and II has left PECo billions 
' 

of dollars in debt. Mr. Lewis also asserts that despite the shaky financial 

condition of the parent utility, Long Island Lighting Company (LILCO), Shoreham 

was granted a license to operate. He claims that LILCO had admitted that it 

lacked sufficient monies to pay for decormnissioning of the nuclear power plant, 

and he is concerned that the financial problems facing PECo will lead to a 

situation at Limerick II similar to the Shoreham situation (i.e., the shutdown 

of a nuclear power plant after it reached criticality and its components had 

become contaminated with radioactivity). 
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General Solution to the Problem 

The petitioner generally requests that the NRC reinstate financial qualifica

tion reviews of electric utilities as a part of the operating license review 

and hearings for nuclear power plants. In addition, the petitioner specifical

ly requests that the NRC suspend the licensing proceedings for Limerick II 

until the parent utility, PECo, can demonstrate to the satisfaction of the 

NRC that it is financially qualified to proceed safely with Limerick II and its 

other nuclear operations. 

Summary of Petition 

Mr. Lewis believes that Limerick II will be issued a license to operate at full 

power, and then because of PEC0 1 s financial problems and the excess generating 

capacity in the service area resulting from the plant's operation, PECo will 

decide to decormnission Limerick II. The petitioner asserts that such action by 

PECo will expose him and other members' of the public to radiation without any 

corresponding benefit. Mr. Lewis states that even if the plant stays open, the 

shipment of radioactive waste will expose him to radiation without any 

corresponding benefit, and he claims this is a violation of the Atomic Energy 

Act. Mr. Lewis cites the Atomic Energy Act as the basis for his assertion that 

the Federal Government is required by law to "protect the health and safety of 

the public 11 and that the Nuclear Regulatory Commission has been charged with 

enforcing this mandate. 
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Petitioner's Proposal 

The petitioner requests that the NRC amend its regulations in 10 C~R Parts 2 

and 50 to reinstate financial qualifications as a consideration in the operating 

license hearings for electric utilities. To achieve this goal, the NRC would 

have to revoke the provisions of the final rule entitled 11 Elimination of Review 

of Financial Qualifications of Electric Utilities in Operating License Review and 

Hearings for Nuclear Power Plants, 11 adopted on September 12, 1984 (49 FR 35747) 

and also revoke the provisions of the final rule entitled "Elimination of Review 

of Financial Qualifications of Electric Utilities in Licensing Hearings for 

Nuclear Power Plants, 11 adopted March 31, 1982 (47 FR 13750). Part 2 would be 

amended by revising§ 2.104(c)(4) and paragraph Vlll.(b)(4) of Appendix A to 

reinstate the language of those provisions·that existed before issuance of the 

final rule published March 31, 1982 (47 FR 13750). Part 50 would be amended by 

revising§§ 50.33(f), 50.40(b), and 50.57(a)(4) to reinstate the language of 

those provisions that existed before issuance of the final rule published 

March 31, 1982 (47 FR 13750). Finally, the definition of 11 electric utility11 in 

§§ 2.4 and 50.2 would be revoked because it would be unnecessary. 

Public Comments on the Petition 

A notice of filing of petition for rulemaking was published in the Federal 

Register on August 29, 1988 (53 FR 32913). Interested persons were invited to 

submit written comments or suggestions concerning the petition by October 28, 

1988. The NRC received 21 COIDIB8nts (one was double counted) in response to 

the notice: 4 from citizens organizations (one of which was sent by the 
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petitioner); and 17 from industry, industry representative organizations, and 

industrial associations (two co11Y11ents were received from one organization). 

All of the citizens organizations supported the petition, and all of the 

industry respondents opposed the petition. 

The main reasons given for supporting the petition were 

1. A utility under financial duress might take short cuts in operation and 

procedures which could result in accidental releases of radiation. 

2. The NRC would be under pressure to allow many questionable sa_fety practices 

under fear that the utility would crash without these questionable approvals. 

3. Unplanned expenses associated with the outages at the Peach Bottom units 

have greatly weakened PECo's financial stability. 

4. PECo's long history of incompetence and irresponsibility ~hould-have been 

a factor considered by the NRC in licensing Limerick I and II. 

5. In adopting the financial qualification regulat1ons, the NRC found that 

State regulatory commissions would always guarantee utilities an adequate 

rate of return. That this finding is not correct has been demonstrated in 

the past by some of these c01m1issions which have denied rate increases 

requested by nuclear utilities. 
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The main reasons given for opposing the petition were 

1. In adopting the present rule, the NRC found that the regulated nature 

of its licensees, electric utilities, assured adequate funding for safe 

power reactor operation through State and Federal ratemaking processes. 

The NRC failed to find, at least for regulated electric utility owners 

of power reactors, any proven link between. its financial qualification 

review of such licensees and safety. 

2. The petition does not demonstrate any rational relationship between the 

facts asserted (an increase in radiation exposure) and a need to amend the 

financial qualification rule to require a review at the operating license 

stage. 

3. The ·petitioner had the opportunity to comment and did co1M1ent on the 

proposed rule. The petition appears to be an attempt to reopen 

consideration of a final rule of the C0111Dission, and this rule has already 

been the subject of extensive rulemaking proceedings and judicial review. 

The petition in reality is an attempt to reopen an individual licensing 

proceeding. 

4. The petition seeks to reopen a previously resolved matter. In general, 

the courts have held that, absent a showing that new circUBstances have 

arisen to warrant a change, a regulation validly pro111ulgated by an admin

istrative agency is entitled to finality. 
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5. There has been no significant change in the ratemaking process or in 

fundamental economic regulation principles that would warrant the NRC's 

reconsideration of its 1984 decision. 

6. The petitioner appears to be challenging the rinding made in adopting 

the rule, that is, that utility rate regulatory cormnissions would, 

without exception, allow prudently incurred costs of safely operating and 

decommissioning nuclear power plants. The D.C. Circuit Court of Appeals 

found no fault with the Commission's findings on this issue. The petition 

does not offer any reasons or supporting facts to show that these 

conclusions are now erroneous. 

7. The NRC has the authority under Section 182a of the Atomic Energy Act and 

under 10 CFR 50.54(f) to obtain any financial information necessary to 

. detennine whether a power reactor licensee's financial situation might 

e affect the the licensee's ability to continue to operate safely. 

8. Most of the rulemaking petition is devoted to the problems of PECo and 

the licensing of Limerick I and II. The licensing of Limerick I and II 

is not a generic industry problem. If there are problems at Limerick, 

there are other, more appropriate means of seeking Commission action. 

9. The problems of PECo alleged by the petitioner (such as an inadequate 

cooling water supply, an excess of generating capacity in the service area, 

and transfer of qualified operating personnel from one plant to another) 

do not justify a generic change in the financial qualification rule. 
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10. Experience has shown that electric utilities have taken appropriate steps 

to assure the availability of adequate financial resources, even during 

periods of financial stress, by providing for delay of non-nuclear 

expenses and by securing additional financing. 

11. The financial qualification rule is an inappropriate standard by which to 

judge the adequacy of a utility's decommissioning fund. The requirements 

• regarding the adequacy of a utility's decommissioning fund for reactors 

are contained in other NRC regulations. 

• 

12. In adopting the present financial qualification rule, 10 CFR 50.33(f), 

the Commission expressed its intent to use its inspection/investigation 

resources to assure that licensees experiencing financial difficulties 

continue to comply with regulatory requirements necessary for the safe 

operation of their nuclear power plants . 

13. The NRC's fully implemented and often extensive onsite licensee inspection 

program and its Systematic Assessment of Licensee Performance process 

provides direct information regarding the achievement of safe levels of 

operation at each facility, obviating any need for indirect methods of 

measurement such as the financial situation of licensees. 

14. Reintroducing the case-by-case review of the financial qualifications of 

licensees would interfere with the NRC's move toward standardization. 
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Reasons for Denial 

The current financial qualification regulation in 10 CFR 50.33(f) resulted 

from an extensive rulemaking process that included detailed studies by 

the staff and the National Association of Regulatory Utility Commissioners 

(NARUC). It was twice noticed as a proposed rule for comment in the Federal 

Register (August 18, 1981 (46 FR 41786) and April 2, 1984 (49 FR 13044)) and 

• each time extensive collVllents were received. These comments were evaluated, and 

the final rules were modified accordingly. All of the concerns relating to 

financial qualifications expressed in the petition were considered in these 

earlier proceedings. The final rule was also reviewed by the U.S. Court of 

Appeals for the D.C. Circuit. 1 Situations such as those alleged to exist at 

PECo and LILCO were considered in the rulemaking and court review processes. 

The portion of the preamble to the present rule entitled 11 Background11 

• (49 FR 35747; September 12, 1984) provides the basis for the promulgation of 

the existing regulation. The NRC's findings as set forth in the preamble to 

the 1984 final rule were adjudged to adequately justify and support that rule. 2 

No changes in rate regulatory law have taken place since then, nor is the NRC 

1 New England Coalition on Nuclear Pollution v. NRC, 727 F.2d 1127 
(D.C. Cir. 1984); Coalition for the Environment, St. Louis Region v. NRC, 
795 F.2d 168 (D.C. Cir. 1986). 

2 Coalition for the Environment, St. Louis Region v. NRC, 795 F.2d 168, 176 
(D.C. Cir. 1,986). 
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aware of any change in the practices or convnitments of rate regulatory 

·commissions. The petitioner does not identify any changed circumstances; he 

only states, 11 We are presently faced with the very problems which I stated or 

predicted in my 5-28-84 conments on the rule. 11 This argument is clearly an 

attack against the basis of the rule and does not arise from new or changed 

circumstances. 

·• The petition alleges financial and other problems of two individual licensees, 

Philadelphia Electric Company and Long Island Lighting and Power Company. 

Rulemaking is an inappropriate process for dealing with these problems of 

individual licensees. 

Because.the petition presents no information not previously considered and 

because there are no new circumstances, the NRC has denied this petition. 

Dated at Rockville, Maryland, this /1~ di1Y of J,,7 
For the Nuclear Regulatory Commission. 

s . Taylor 
ive Director for Operations 

, 1990 
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U.S. Nuclear Regulatory Commission 
ATTN: Document Control Desk 
Washington, D.C. 20555 

Gentlemen: 

·aa NOV 17 A11 :23 

NUCLEAR REGULATORY COMMISSION (NRC) - PETITION FOR RULEMAKING: FINANCIAL 
QUALIFICATION 

The Ten.lessee Valley Authority (TVA) has reviewed and is pleased to provide 
comments on the petition for rulemaking, PRM 50-52, noticed in the August 29, 
1988 Federal Register (53 FR 32913). 

TVA believes that the considerations taken into account by NRC in publishing 
its final rule dated September 12, 1984, to eliminate the financial 
qualification from consideration during the operating license review, are 
still applicable today. 

In addition, we want to emphasize the following specific comments: 

1. NRC still possesses the authority under Section 182a of the Atomic Energy 
Act of 1954 to review the adequacy of a licensee to operate a nuclear 
facility, including the financial qualification of the utility, at any 
time. 

2. Reinstatement of this regulation would be in direct conflict with the 
NRC's well considered efforts to streamline the licensing process while 
remaining committed to ·assuring the safe operation of nuclear facilities. 

3. NRC's inspection and enforcement program is a more direct and efficient 
way of assuring operating safely than a review of a utility's finances. 

On the basis of the above comments, we request the petition be denied. We 
appreciate the opportunity to comment. 

cc: See page 2 

Very truly yours, 

AUTHORITY 

R. L. Gridley, Manager 
Nuclear Lice ing and 

Regulatory Affairs 

An Equal Opportunity Employer 

FEB 2 1 1989, 
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U.S. Nuclear Regulatory Commission 

cc: Ms. S. c. Black, Assistant Director 
for Projects 

TVA Projects Division 
U.S. Nuclear Regulatory Commission 
one White Flint, North 
11555 Rockville Pike 
Rockville, Maryland 20852 

Mr. F. R. McCoy, Assistant Director 
for Inspection Programs 

TVA Projects Division 
U.S. Nuclear Regulatory Commission 
Region II 
101 Marietta street, NW, suite 2900 
Atlanta, Georgia 30323 

NOV 02 1988 



DOCKET NUMBER ::;v _ s ;z_ 

PETITION RULE pf.M t:> 53 'F~3;;913 
FFICES 

CONNER & WETTERHAHN, P.C. 
,H 

1747 PENNSYLVANIA AVENUE, N. W. 

TBOY B. CONNER, JR . 
WASHINGTON, D. C. 20006 

·aa NOV 21 PS :33 MARK J. WETTERHAHN 
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BERNHARD 0-BECHHOEFER November 17, 1988 • .... 1 , (2021 833·31500 O:P COUNSEL 

Samuel J. Chilk, Secretary 
United States Nuclear Regulatory 

Commission 
Washington, D.C. 20555 

Re: Notice of Receipt of Petition for 
Rulemaking by Marvin I. Lewis, 
Docket No. PRM-50-52 

Dear Mr. Chilk: 

11'(:f. --
• •.ll - CABLE ADDRESS: AT0MLAW 

Because of its potential impact upon Niagara Mohawk 
Power Corporation, and all Commission facility licensees, 
the Corporation has requested our firm to respond to the 
Notice of Receipt of Petition for Rulemaking submitted by 
Marvin I. Lewis, published by the Nuclear Regulatory 
Commission ("Commission" or "NRC") on August 29, 1988 .. !/ 

As stated in the Notice, the Lewis Petition requests 
the Commission to amend its regulations under 10 C.F.R. 
Parts 2 and 50 to reinstate financial qualifications as a 
consideration in hearings on the issuance of an operating 
license for a nuclear power reactor. Although the petition 
does not fully describe Mr. Lewis' participation in NRC 
proceedings related to the financial qualifications issue, 
his prior involvement is in fact quite re l evant to the 
petition. In particular, the Commission should focus on Mr. 
Lewis' participation in the proceeding which led to the 

!/ 53 Fed. Reg. 32913 (1988). The Commission stated that 
it would consider comments filed after expiration of 
the formal period for comments if practical. Niagara 
Mohawk respectfully requests the Commission to consider 
its views, which it believes will be helpful in the 
disposition of this matter. 

Acknowledged by card FEB 2 1 1989 
•••••Ill•-•• I• ., ... ,,.._._ 
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issuance of a full-power operating license for Limerick 
Generating Station, Unit 1 on August 8, 1985.I/ 

Background 

The NRC received a petition to intervene in the 
operating licenses proceeding from Mr. Lewis on September 8, 
1981. The presiding Atomic Safety and Licensing Board 
determined that Mr. Lewis had an interest sufficient for 
standing and admitted him as an intervenor.I/ 

Subsequently, the contentions admitted on behalf of Mr. 
Lewis were withdrawn or resolved against him.4/ Mr. Lewis 
later sought admission of two other contentions related to 
emergency planning, which were denied.1/ In the interim 

II See Philadelphia Electric Company (Limerick Generating 
Station, Units 1 and 2), CLI-85-15, 22 NRC 184 (1985). 
As the Commission is aware, appeals from the issuance 
of the license were filed by two intervenors in the 
United States Court of Appeals for the Third Circuit 
and are still pending decision at this time. No 
appeal, however, was filed by Mr. Lewis. 

Limerick, LBP-82-43A, 15 NRC 1423, 1435-36 (1982). The 
Licensing Board admitted two safety contentions 
challenging the adequacy of the Limerick reactor design 
(id. at 1504, 1508), and another contention challenging 
the adequacy of the Applicant's quality assurance 
program (id. at 1517). 

Lewis safety contention I-55 was consolidated with 
another contention admitted on behalf of another 
intervenor, which later dropped the contention. See 
Limerick, LBP-83-39, 18 NRC 67, 69 (1983). Lewis 
safety contention I-62 was decided against him by 
summary disposition. See Limerick, Docket Nos. 50-352 
and 50-353, "Memorandum and Order" (November 15, 1983), 
recon. denied, "Memorandum and Order" (December 7, 
1983). Contention VI-1 on quality assurance was 
pursued by another intervenor. Mr. Lewis did not 
participate in the hearing resulting in a finding 
against this contention. See Limerick, LBP-84-31, 20 
NRC 446, 509 (1984). 

Limerick, LBP-84-18, 19 NRC 1020, 1030-34 (1984). Mr. 
(Footnote Continued) 
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between the dismissal of the safety contentions and the 
denial of off-site emergency planning contentions, Mr. Lewis 
filed an additional petition as the "legal representative" 
of Citizen Action in the Northeast ("CANE"). 

In the CANE petition, Mr. Lewis discussed the Connnis
sion's actions in eliminating financial qualifications 
review for the licensing of nuclear power reactors. He noted 
that the Commission had proposed to amend its rules to 
eliminate individualized reviews for electric utilities in 
early 1982,6/ and that he had "proceeded to contest, in a 
very limited way, the financial qualifications of 
Philadelphia Electric" to operate its Limerick plant before 
the Pennsylvania Public Utility Commission.7/ The 
Commission thereafter adopted the proposed rule, which 
eliminated the financial qualification review requirement 
for electric utilities by adopting a new 10 C.F.R. 
§50.33(f). 

A challenge to the new rule, however, resulted in a 
decision by the United States Court of Appeals for the 
District of Columbia on February 7, 1984 which invalidated 
the rule for failure to provide an adequate explanation of 
its purpose and basis in law.8/ The Court of Appeals 
nonetheless provided the NRC- with an opportunity to 
reinstate its rule with a satisfactory statement of its 
purpose and basis. 

As a representative of CANE before the Licensing Board, 
Mr. Lewis cited the Court's remand decision as grounds "to 
file this challenge to PECO' s financial qualifications to 
operate and decommission Limerick Generating Station Units 1 
and 2."1/ In a ruling issued March 15, 1984, the Licensing 

(Footnote Continued) 
Lewis did not appeal the denial of these two 
contentions. 

6/ See 47 Fed. Reg. 13750 (1982). 

21 Limerick, Docket Nos. 50-352 and 50-353, CANE Petition 
at 1 (March 5, 1984). 

~/ New England Coalition on Nuclear Pollution v. NRC, 727 
F. 2d 1127 (D.C. Cir. 1984). 

11 Limerick, Docket Nos. 50-352 and 50-353, CANE Petition 
at 2 (March 5, 1984). 
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Board denied the Lewis/CANE petition, citing the directive 
of the Commission in its statement of policy excluding such 
contentions pending development of a new financial quali
fications rule.10/ Neither CANE nor Mr. Lewis on its behalf 
appealed the ruling of the Licensing Board. 

Thereafter, the Commission proceeded to act on the 
invitation by the Court of Appeals to clarify the purpose 
and legal basis for its rule eliminating individualized 
financial qualifications review. In a newly proposed rule, 
the Commission distinguished between applications seeking 
operating licenses and those seeking construction permits, 
retaining its financial qualifications review only for the 
latter category.l.!_/ 

Following the customary notice and comment period, the 
Commission adopted the rule as stated in its present form. 
Challenges to the revised rule by others than Mr. Lewis were 
again filed in the United States Court of Appeals for the 
District of Columbia, which upheld the regulation.g/ 

Reasons for Denial of the Petition 

1. Finality of review should be respected. Although 
nominally phrased as a request to rescind the existing rule 
on financial qualifications review, the Lewis petition 
merely questions the wisdom of the Commission's original 
action and seeks to reopen a closed rulemaking proceeding. 
We do not respond to the factual allegations by Lewis 
against the Philadelphia Electric Company, but the Supreme 
Court has admonished against even considering such 
allegations as a basis for reopening a completed agency 
proceeding. Quoting with approval from an earlier case, the 
Supreme Court in Vermont Yankee reiterated the important 
principle of finality of administrative review: 

Administrative 
evidence . . . 

consideration 
always creates a 

of 
gap 

Limerick, 
Confirming 
15, 1984). 

Docket Nos. 
Miscellaneous 

50-352 and 
Oral Record 

_!l/ See 49 Fed. Reg. 13044 (1984) . 

50-353, 
Rulings" 

"Order 
(March 

..!±/ Coalition for the Environment v. NRC, 795 F.2d 168 
(D.C. Cir. 1986). 



Samuel J. Chilk 
November 17, 1988 
Page - 5 -

between the time the record is closed 
and the time the administrative decision 
is promulgated [and, we might add, the 
time the decision is judicially 
reviewed] • • . . If upon the coming 
down of the order litigants might demand 
rehearings as a matter of law because 
some new circumstance has arisen, some 
new trend has been observed, or some new 
fact discovered, there would be little 
hope that the administrative process 
could ever be consummated in an order 
that would not be subject to 
reopening.QI 

At one time or another, the lower federal courts and the 
Commission's adjudicatory boards have implemented this 
salutary rule of administrative law . .!,il 

It cannot be disputed that all potentially interested 
parties, including Mr. Lewis (who acknowledges his 
participation in the 1984 rulemaking), had an adequate 
opportunity to fully participate in the Commission's 
proceeding following remand of its financial qualifications 
review rule. Given the opportunity in 1982 and 1984 to 

131 Vermont Yankee Nuclear Power 
Defense Council, Inc., 435 
quoting ICC v. Jersey City, 
(brackets in original) . 

Corp. v. Natural Resources 
U.S. 519, 554-55 (1978), 
322 U.S. 503, 514 (1944) 

.!,ii The United States Court of Appeals for the District of 
Columbia rejected the premise "that proceedings before 
administrative agencies are to be constituted as 
endurance contests modeled after relay races in which 
the baton of proceeding is passed on successively from 
one legally exhausted contestant to a newly arriving 
legal stranger." Easton Utilities Commission v. AEC, 
424 F.2d 847, 852 (D.C. Cir. 1970), cited with 
approval, Gulf States Utilities Company, (River Bend 
Station, Units 1 and 2), ALAB-444, 6 NRC 760, 797 
(1977). See also Union Electric Company (Callaway 
Plant, Unit 1), ALAB-750A, 18 NRC 218, 1220 (1983); 
Cleveland Electric Illuminatin Com an (Perry Nuclear 
Power Plant, Units 1 and 2, ALAB-443, 6 NRC 741, 750 
(1977). 
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object to the Commission's deletion of financial 
qualifications review for operating license applicants, Mr. 
Lewis cannot quarrel with the existing content of the rule. 
To entertain a petition to rescind the rule would upset the 
settled expectations of those who have come to rely upon the 
rule in violation of the important principle of finality in 
administrative proceedings, as bespoken by the Supreme Court 
in Vermont Yankee. 

Moreover, allowance of the Lewis petition would 
effectively negate the 60-day period for seeking judicial 
review of agency action under the Hobbs Act, 15/ by which 
Congress has expressly codified the principle of 
finality.16/ Although he participated in both the 
financialqualifications rulemaking and specifically raised 
the issue in the Limerick licensing case, Mr. Lewis appealed 
neither final agency action by the Commission to the federal 
courts as permitted by the Hobbs Act.17/ To reconsider the 
finally adopted rule at this late juncture would excuse, 
even reward, the failure by Mr. Lewis to act within the time 
permitted by statute. 

For these important reasons, the Commission should not 
reopen a rulemaking proceeding which resulted in a 
judicially approved rule following full public 
participation. 

2. No generic issue is gresented. Although an agency 
may proceed by way of administrative rulemaking or by 
decisionmaking in individual proceedings, rulemaking is 
intended to resolve disputed issues of law and to promulgate 

28 u.s.c. §2344. 

See generally Montana v. Clark, 749 F.2d 740, 744 (D.C. 
Cir. 1984), cert. denied, 474 U.S. 919 (1985); Natural 
Resources Defense Council v. NRC, 666 F.2d 595, 602 
(D.C. Cir. 1981); United States Brewers Ass'n, Inc. v. 
EPA, 6 0 0 F . 2 d 9 7 4 , 9 7 8 ( D . C. Cir. 19 7 9) . 

Indeed, Mr. Lewis did not even appeal the denial by the 
Licensing Board of his financial qualifications 
contention on behalf of CANE. 



Samuel J. Chilk 
November 17, 1988 
Page - 7 -

policy rules and standards generically applicable to all 
similarly situated parties.~/ 

An agency should not utilize rulemaking as a response 
to a petition which pleads facts alleged to be applicable 
only to one or two of the agency's many licensees. Thus, 
Mr. Lewis has shown no cause for amending the Commission's 
regulation governing financial qualifications review for all 
reactors on the basis of his allegations (for which he has 
demonstrated no support whatsoever) as to only a very few. 

3. No basis exists for a rescission or modification of 
the rule. Even assuming that the Cormnission were otherwise 
inclined to entertain the Lewis petition, it contains no 
legal, technical or other basis for rescinding or modifying 
the existing rule under 10 C.F.R §50.33(f). Except for a 
clarification of the basis and purpose of the rule, the 
Commission's elimination of financial qualifications review 
at the operating license stage was judicially upheld in 
1984. As noted, the clarification was subsequently approved 
by the Court of Appeals in 1986. Nothing stated by Mr. 
Lewis casts any doubt on the wisdom or correctness of these 
decisions or upon the policy considerations which initially 
prompted the rulemaking. 

Many cornmentors who opposed adoption of the rule raised 
questions similar to those in the Lewis petition. Like Mr. 
Lewis, these cormnentors speculated that insufficient 
revenues would be obtained from ratemaking proceedings and 
predicted resulting adverse effects on safety.19/ But the 
Commission concluded, based in part on additional infor
mation obtained during staff visits with Public Utility 
Commissions and other entities, that the "reasonable and 
prudent costs of safely maintaining and operating nuclear 
plants will be allowed to be recovered through rates," even 
though the margin or timing of profits might be affected by 
adverse ratemaking rulings.~_Q/ 

SEC v. Chenery Corp., 332 U.S. 194, 202-03 (1947); 
United States v. Florida East Coast R. Co., 410 U.S. ---,--,--.,,.....,.-=-----=--=-=-=-=-=-------------------224, 245 (1973) . 

..!.2_/ See 49 Fed. Reg. 35747 (1984). 

'}!}_/ Id. at 35749. 
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In short, nothing submitted by Mr. Lewis contradicts 
the Commission's original conclusion "that ratemaking 
authorities [have] varying mechanisms to ensure sufficient 
utility revenues to meet the costs of NRC safety require
ments,"21/ and that "rates are established in general rate 
cases toproduce sufficient overall revenues to assure sound 
functioning of the electric power systems, including nuclear 
plants. "22/ The NRC found the Public Utility Commissions 
"unanimous in saying that safety-related operating expenses 
were always considered reasonable expenses when prudently 
incurred and were allowed to be recovered through rates."'l:]__/ 

In affirming the Commission's revised rule, the Court 
of Appeals expressly affirmed these significant rulemaking 
findings.24/ Mr. Lewis' recitation of alleged financial 
hardships-facing one or more utilities in operating their 
nuclear plants, while unsubstantiated, is nothing more than 
an attempt to perpetuate the now rejected fallayy of a link 
between nuclear safety and an electric utility's profits. 

Far from providing the requisite "reasoned analysis" 
for rescinding or modifying its financial qualifications 
rule,~/ Mr. Lewis has provided no basis whatever to 
support his request, which would represe'nt an abrupt and 
complete reversal of agency policy. 

QI Id. 

'l:J:_/ Id. at 35750. 

'l:]__/ Id. (emphasis in original). The Commission also relied 
on a study of investor-owned utilities by National 
Economic Research Associates, Inc., which analyzed 
financial incentives in operating a nuclear power 
reactor and concluded that the financial risks of 
cutting corners, including the necessity of shutdown 
and removal from the rate base in case of an accident, 
far outweigh any financial advantage in cutting 
corners. Id. 

~/ Coalition for the Environment v. NRC, 795 F.2d at 176. 

~/ Motor Vehicle Manufacturers Ass'n v. State Farm Mutual 
Automobile Ins. Co., 463 U.S. 29, 42 (1983). See also 
AFL-CIO v. Brock, 835 F.2d 912, 917 (D.C. Cir:-I987); 
Dal ton v. United States, 816 F. 2d 971, 97 4 ( 4th Cir. 
1987). 
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For the foregoing reasons, the Commission should deny 
Mr. Lewis' petition in its entirety. 

Sincerely, 

tf d-Jh .tf lfk_ 
Robert M. Rader 



lll/NOIS POWER COMPANY 

Mr. Samuel J. Chilk 
Secretary 
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October 28, 1988 

U.S. Nuclear Regulatory Commission 
Washington, D.c. 20555 
Attention: Docketing and Service Branch 

Subject: Comments on Petition for Rulemaking 
Financial Qualifications 

Dear Mr. Chilk: 

The purpose of this letter is to provide Illinois Power's (IP) 
comments on the petition for rulemaking on the consideration of 
financial qualifications of electric utilities in operating license 
hearings (Docket No. PRM-50-52). The issue of financial qualification 
was reviewed by the Nuclear Regulatory Commission (NRC) in 1984 when the 
final rule was published which eliminated the consideration of financial 
qualifications during operating license reviews. 

Illinois Power does not agree that financial qualifications should 
be reinstated into the operating licensing hearings for all electric 
utilities. The arguments used by the NRC in changing the financial 
qualification rule in 1984 are still applicable. Since the NRC 
maintains the authority to review a utility's financial qualification at 
any time, there is no need to revise the existing NRC position on the 
review of nuclear licensee's financial qualifications in all operating 
license hearings. 

DWW/krm 

Sincerely yours, 

~.~./~ 
D. L. Holtzscher 
Acting Manager -
Licensing and Safety 

~cknowit:ageo oy car ?V - S 1989 ·········•~.1..r..,-...... 
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~3 J-ie 3 ,;2 ? ' 3 Bechtel Power Corporatj~JJF: 
Engineers - Constructors 

.88 . 4 Fifty Beale Street 
San Francisco, California 

P4 :QO 

Mail Address: P. o. Box 3965, San Francisco, CA 94119 

OFF !L:.. ,1 r .. , · 
October 28, 1988 OOCKET t · ,,. ·-'vl'.r 

BR NL, 1• 

Secretary 
U.S. Nuclear Regulatory Commission 
Washington, DC 20555 

Attention: Docketing and Service Branch 

Subject: 

Gentlemen: 

Petition for Rulemaking -
Financial Qualifications 
53 FR 32913 (August 29, 1988) 

The purpose of this letter is to comment on the subject petition 
for rulemaking. This petition seeks to restore requirements for 
review of financial qualifications at the operating license stage 
which were eliminated by the Commission in September, 1984 as 
part of a prior rulemaking. 

Bechtel is opposed to this petition and opposed to the 
reinstatement of financial qualification reviews at the operating 
license stage. The same reasons which were cited in support of 
the 1984 rulemaking (49 FR 35747) are still valid today. 
Specifically: 

1. Case-by-case review of financial qualifications for all 
electric utilities at the operating license stage is 
unnecessary due to the ability of such utilities to recover, 
to a sufficient degree, all or a portion of the costs of 
construction and sufficient costs of safe operations through 
the ratemaking process. 

2. A survey of the National Association of Regulatory Utility 
Commissioners indicated that all ratemaking authorities had 
mechanisms to ensure sufficient utility revenues to meet the 
costs of NRC safety requirements. 

3. Public Utility Commissioners visited by the NRC were 
unanimous in agreeing that safety-related operating expenses 
were always considerred reasonable expenses when prudently 
incurred and were allowed to be recovered through rates. 

4. The NRC retains its residual authority under Section 182a of 
the Atomic Energy Act of 1954, as amended, to require such 
additional information in individual cases as may be 

NOV - 8 1988 
ca, 1... • • •• • 
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Secreta ry 
U.S. Nuclear Regulatory 
October 28, 1988 
Page Two 

Bechtel Power Corporation 

Commission 

necessa~ for the Commission to determine whether an 
application for a license should be granted or denied or 
whether a license should be modified or revoked. 

The NRC maintains the authority to review ~he adequacy of a 
license to operate a nuclear facility. including the financial 
qualification of the utility, at any time. 

The statutory authority and regulatory responsibilities of the 
NRC have not changed. There is no need to revise the existing 
Commission position on the review of nuclear licensee financial 
qualification. 

Bechtel appreciates the opportunity to comment on this petition. 

AZ:CB 

Sincerely, 

caria 
s. Vice President and 
Deputy Manager of Operations 



Detroit 
Edison 

e. Ralph Sylvla 
Senior Vice President 

6400 North D1x1e Highway 
Newport, M1ch1gan 48166 
(313) 586-4150 

The Secretary of the Carmission 
u. s. Nuclear Regulatory Commission 
Washington, D. C. 20555 

Attention: Docketing arx1 Service Branch 

Reference: Fermi 2 
NOC Docket No. 50-341 
NRC License No. NPF-43 

NOV -2 P4 :Q8 

Subject: Notice of Receipt of Petition for Rulemaking on 
Financial OUalifications CFR Doc. 88-19542> 

The receipt of a petition for rulemaking was noticed in the Augist 29, 
1988 Federal Register. The petition requested that the NOC amem its 
regulations to reinstate financial qualifications as a oonsideration 
in the operating licensing hearings for electric utilities. Granting 
of this petition is unnecessary for protection of the health and 
safety of the public and potentially could be abused. 

Each license applicant is required to neet the rules and regulations 
enacted to protect the health and safety of the pli>lic. The plant is 
licensed based on a Final Safety Analysis Report and NRC rwiew of the 
plant documented in Safety Evaluation Reports. As lorg as the utility 
has the financial capability to neet the regulations enacted to 
protect the health and safety of the public, it should be licensed. 
Review of financial qualification is unnecessary and the financial 
state of the licensee may var:y depeming on its size and its type 
(investor-owned utility, cooperative, holding company, nunicipality, 
etc.) 

A potential side effect of granting this petition could be the 
quest ioning of financial qualifications for operating plants. License 
changes allow the oi;p>rtunity for hearings. Discussion of financial 
quali fications oould prolong such hearings unnecessarily and expend 
considerable resources - both N1C arx1 licensee. 

Detroit Edison feels the inportant issue is that licensees have 
adequate resources to protect the health and safety of the public. If 

NOY •. - B 198.8 
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NRC-88-0251 
Page 2 

the applicant can deIOOnstrate that the pti:>lic health am safety will 
be adequately protected during license hearings, there is no reason 
for a detailed examination of financial qualifications. 

cc: Mr. A. B. Davis 
Mr. R. C. Knop 
Mr. W. G. R:>gers 
Mr. J. R. Stan;J 
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Director 

General Offices: 1945 West Parnell Road, Jackson, Ml 49201 o {517) 788-16 

October 27, 1988 

Secretary of the Commission 
US Nuclear Regulatory Commission 
Washington, DC 20555 

- Atiention: Docketing and Service Branch 

Nuclear licensing 

CONSUMERS POWER COMPANY COMMENTS ON THE PETITION FOR RULEMAKING - REINSTATE 
FINANCIAL QUALIFICATIONS AS A CONSIDERATION IN THE OPERATING LICENSING HEAR
INGS FOR ELECTRIC UTILITIES. 

Consumers Power Company is pleased to offer the following comments on the 
petition for rulemaking requesting the Commission to amend its regulations in 
IOCFR Parts 2 and 50 to reinstate financial qualifications as a consideration 
for the operating licensing hearings for electric utilities as published in 
the Federal Register on August 29, 1988 (53FR32913) . 

Consumers Power Company does not believe it is necessary to reinstate the 
financial qualifications for the following reasons. 

First, the statutory and regulatory responsibilities of the NRC have not 
changed . The NRC maintains the authority to review the adequacy of a licensee 
to operate a nuclear facility, including the financial qualifications of the 
utility at anytime. 

Second, the Public Service Commission of Michigan, which is the ratemaking 
authority within the state assures that safety related operating expenses when 
prudently incurred are allowed to be recovered through the rates • 

• 
Third, under this proposed change the financial qualifications of a utility 
could be questioned in a formal hearing for each and every license amendment. 
If this were allowed it would create undue expense and time delays in the 
amendment process . 

Nov - 3 100, 
-~knowtedged by card ......... ~ .. -"".. s'iiil,. 
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In conclusion, it is very clear that the Commission has the authority under 
section 182a of the Atomic Energy Act of 1954 as amended, to obtain any 
information it deems necessary to determine whether an application for a 
license should be granted or denied or whether a license should be modified or 
revoked. Because of this authority and the ability for licensees to recover 
safety related expenses Consumers Power believes there is no need to revise 
the existing Commission's position. 

Kenneth W Berry 
Director, Nuclear Licensing 

CC DPHoffman, P26-117B 
HFCooper, P24-617 

KWB 88-61 

OC1088-0186-NL02 
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PHILADELPHIA ELECTRI C COMPANY 

JOSEPH W. GALLAGHER 
VICK PltKSIDl!NT 

NUCLll!:AII SEIIVICll!:9 

2301 MARKET STREET 

P.O. BOX 8699 

PHILADELPHIA, PA 19101 

(215) 841 -5001 

U.S. Nuclear Regulatory Commission 
ATTN: Document Control Desk 
Washington, o.c. 20555 

·aa NOV -1 P 3 :31 

SUBJECT: Petition for Rulemaking: Financial Qualifications 

Gentl emen: 

This is in response to the request dated August 29, 1988 
(Docket No. PRM-50-52). The petitioner's statement that the shipment 
of radioactive waste will expose him to radiation without 
corresponding benefit is without foundation and is presented with no 
proof whatsoever. On the contrary, it can be easily shown that the 
shipment of radioact i ve waste from Limerick or any other operating 
nuclear facility results in negligible radiation exposure to the 
general population. 

With respect to the overall mer i ts of this petit ion , we feel 
that the conditions which existed on September 12, 1984, when the 
Commi ssion published i ts final Rule on the subject (49 FR 35747) a r e 
still present. The most significant point uncovered during that 
investigation was that the Public Utility Commission had mechanisms to 
ensure that the utilities would recover the costs of the various NRC 
safety requirements. The Public Utility Commissioners visited by the 
NRC during this investigation were unanimous in stating that safety
related operating expenses were considered as reasonable expenses and 
were allowed to be recovered through rates. 

The possibil i ty of requiring a financial qual ification 
investigation for each and every Technical Specification Amendn,ent 
adds a totally unnecessary degree of complexity and significant 
expense to the license amendment process. The possibility of 
requiring a financial qual i fication hearing for an operating license 
amendment, which could be as simple as a Technical Specification 
setpoint change , is unwarranted. 

NOV - s 198\\ 
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For the reasons we have stated above, we strongly believe 
that the petition assigned Docket No. PRM-50-52 should be rejected in 
its entirety. 

Very truly yours, 

cc: C. A. McNeil!, Jr. 
T. J. Pric e - NUMARC 



Murray Selman 
Senior Vice President f)QCKET NUMBER 

Consolidated Edison Company of New York, Inc. 
4 Irving Place, New York, NY 10003 
Telephone (212) 460-6398 ·aa OCT 31 

October 28, 1988 
;JFF ,L: 

Mr. Samuel J. Chilk 
Secretary of the Commission 
U. S. Nuclear Regulatory Commission 
Washington, D.C. 20555 
Attn: Docketing and Service Branch 

Re: Proposed Amendment to 10 CFR 
S§2.104(c) (4) and 50.33(f) -
Petition to Reinstate Financial 
Qualifications Issues in Operat
ing Licensing Hearings (53 Fed. 
Reg. 32913, August 29, 1988) 

Dear Mr. Chilk: 

OOCi~ L ,. , l 

Er ! 

P\2 :19 

.r 

Consolidated Edison Company of New York, Inc. ("Con 
Edison"), as owner and operator of Indian Point Units No. 1 
and 2, submits the following comments on the referenced 
petition for rulemaking (the "Petition"), relating to 
financial qualifications of utility companies. As a 
Commission licensee, Con Edison has a substantial interest 
in the Petition because its acceptance and adoption by the 
NRC could quite possibly require the Company and other 
regulated public utilities to needlessly address financial 
qualification considerations in connection with an amendment 
to, or an application and/or hearing for, an operating 
license. In addition to these comments, Con Edison endorses 
the comments submitted to the Commission by the Nuclear 
Management and Resources Council. 

1. There is no occasion for the 
Commission to reconsider its financial 
qualifications regulations absent a 
significant change in circumstance. 

In 1984, the Commission exempted utilities from a 
consideration of financial qualifications during operating 
license review. 49 Fed. Reg. 35747, September 12 , 1984. 
Thereafter, this 1984 rulemaking withstood judicial scrutiny 
in Coalition for the Environment v. NRC, 795 F.2d 168 (D.C. 
Cir. 1986). The present Petition, in referencing supposed 

NOV - 2 1988 
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financial concerns at Philadelphia Electric Company alone as 
its sole basis for reinstating financial qualifications 
review, necessarily fails to delineate a factual basis for 
promulgating a generic rule. In addition, the NRC already 
has in place procedures adequate for separately reviewing 
the financial qualifications of each utility-licensee on an 
individual basis. The Commission should not re-entertain 
the entire financial qualifications argument; rather, it 
should rely on its previously well-considered rulemaking, 
given the lack of changed circumstances and previous 
judicial ratification of its existing regulations. 

2. Financial concerns do not 
create a basis for inferring an increased 
likelihood of safety concernsr which 
would be amply revealed by the 
Commission's inspection program if they 
were to arise. 

Requiring a utility to demonstrate its financial 
qualifications requires only a "reasonable assurance of 
obtaining the funds necessary to meet operating costs". 
Coalition for the Environment v. NRC, 795 F.2d 168, 175 
(D.C. Cir 1986). The Commission has clearly adopted the 
view that utilities have the ability to recover the costs of 
safe operation through ratemaking, as evidenced by the 
statements made when it exempted utilities from the 
financial qualifications requirements in its 1984 rulemaking 
(49 Fed. Reg. 35747, September 12, 1984). In promulgating 
its 1984 rule, the NRC found that the public utility 
commissioners it visited unanimously agreed that safety 
related expenses were always considered reasonable when 
prudently incurred, and therefore recoverable through rates. 
49 Fed. Reg. at 35747. In addition, the NRC's position in 
its 1984 rulemaking was fully supported by a survey of the 
National Association of Regulatory Utility Commissioners. 
49 Fed. Reg. at 35749. 

Furthermore, as the Commission has pointed out, 
"[a] financial hazard is not a safety hazard per se." 49 
Fed. Reg. at 35759. "[N]either the Commission's regulations 
nor the Atomic Energy Act mandate ••• enforcement 
proceedings merely because a licensee may be experiencing 
financial difficulties." Cleveland Electric Illuminating 
Co. (Perry Nuclear Power Plant, Units 1 and 2), DD-85-14, 22 
NRC 635, 637 (1985), quoting Maine Yankee Atomic Power Co. 

- 2 -



(Maine Yankee Atomic Power Station ) , CLI -8 3-21 , 18 NRC 157, 
1 6 0 (1983 ), aff ' d . DD-83-3, 17 NRC 327 (19 8 3 ) ; Public 
Service Co . o f New Hampshire (Seabrook Station , Unit s 1 and 
2), DD-82-8, 16 NRC 394, 395 (1982 ). In addition , licensees 
are required to " cease operations if necessary funds to 
operate safely [are] not available". 49 Fed . Reg. at 35749 . 
The Petition improperly and without justification infers 
that utilities will ignore this requirement . 

In fact , the Commission's fully implemented and 
extensive on- site licensee inspection program and its 
Systematic Assessment of Licensee Performance (SALP ) process 
provides direct information as to achievement of safe levels 
of operation at each facility . This extensive body of data 
obviates any need for indirect and inappropriate financial 
measures of licensee satisfaction of safety standards . 

3. Potential decommissioning 
problems should be dealt with through 
decommissioning regulations. 

The Commission recently published final 
decommissioning rules at 53 Fed . Reg. 24018 , June 27, 1988. 
The Petition again fails to recogni z e the distinction that 
the Commission has drawn between financial qualifications 
for operations and decommissioning , which imposes its own 
self-contained financial requirements . The rule proposed by 
the Petition here would supplant the decommissioning rules 
by reviving financial qualification rules no longer in 
effect . 

4. The approach advocated by the 
Petition would interfere with the Com
mission ' s move towards standardization. 

In 53 Fed . Reg . 32060 (August 23 , 1988) , the 
Commission proposed to standardize certification of nuclear 
plants to " secure the benefits of a greater degree of 
standardization and early resolution of issues ." 53 Fed. 
Reg . at 32061. Were the Commission to return to a case-by
case financial qualifications review , it would frustrate the 
benefits sought by the move towards standardization , and add 
further and unnece s sary complications to a licensing process 
which the Commission has recognized to be overburdened and 
is now attempting to consolidate and simplify. 

- 3 -



CONCLUSION 

For the foregoing reasons , the Commission should 
reject the Petition and leave intact the well-considered and 
judicially-approved rules now in place . Con Edison is 
pleased to have had the opportunity to comment on this 
matter. 

Respectfully submitted, 

~ ::::?s:::!'----
Senior Vice Pres ident 

MS : jms 
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Secretary of the Commission 
U.S. Nuclear Regulatory Commission 
Washington, D.C. 20555 

- Attention: Docketing and Service Branch 

Gentlemen: 

Gulf States Utilities Company {GSU) is pleased to comment on the 
Conmission's notice of receipt of petition for rulemaking {53FR32913, 
dated August 29, 1988) that was submitted by Mr. Marvin J. Lewis. This 
petition requests that the Commission amend its regulations in lOCFR 
Parts 2 and 50 to reinstate financial qualifications as a consideration 
in the operating licensing hearings for electric utilities. 

On September 12, 1984 {49FR35747), the Conmission published a final rule 
that eliminated financial qualifications from consideration during the 
operating license review and hearings for electric utilities. In his 
petition for rulemaking to the Commission, Mr. Lewis stated, in part, 
that this final rule prevents the financial condition of a utility from 
being investigated during license hearings. He further states that the 
final rule requires the assumption of financial adequacy resulting in 
several problems that could pose a danger to the public health. 

GSU disagrees with Mr. Lewis and is opposed to the August 29, 1988, 
petition for rulemaking for the following reasons: 

1. The NRC maintains the authority to review the 
adequacy of a licensee to operate a nuclear facility, 
including the financial qualification of the utility, 
at any time. 

2. The NRC's statutory authority and regulatory responsi
bilities have not changed. There is no need to 
revise existing Commission position concerning the 
- ,view of licensee financial condition. 
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Secretary of Co111T1ission Page 2 

3. In the 1984 final rule published September 12, 1984 
(49FR35747), the Commission used several persuasive 
arguments for eliminating the financial qualification 
from consideration during the operating license review. 
GSU supports the Commission's reasoning and believes 
that several of the arguments used in the 1984 final 
rule are still applicable today. Some of these argu
ments are: 

a) In the third paragraph of the background of the 
final rule (p. 35748), the Commission states, "The 
proposed rule on remand was promulgated on the 
Commission's belief that case-by-case review of 
financial qualifications for all electric utilities 
at the operating license stage is unnecessary due to 
the ability of such utilities to recover, to a suf
ficient degree, all or a portion of the costs of 
construction and sufficient costs of safe operations 
through the rulemaking process." 

b) The NRC Staff found (p. 35749) that the survey by 
the National Association of Regulatory Utility 
Commissioners (NARUC) "lends strong support to 
the proposed rule. The conclusion that emerged 
from the study was that rulemaking authorities had 
varying mechanisms to ensure sufficient utility 
revenues to meet the costs of NRC safety require
ments, but that all ratemaking authorities had 
such mechanisms." 

c) The Commission found (p. 35750) that the Public 
Utility Commissioners (PUC) visited by the NRC 
"were unanimous in saying that safety-related 
operating expenses were alwa~s considered 
reasonable expenses when pru ently incurred 
and were allowed to be recovered through rates." 

d) The Conunission believes (p. 35750) "that the 
record of this rulemaking demonstrates generi
cally that the rate process assures that funds 
needed for safe operation will be made available 
to regulated electric utilities. Since obtain
ing such assurance was the sole objective of the 
financial qualification rule, the Commission 
concludes that other than in exceptional cases, 
no case-by-case litigation of the financial 
qualification of such applicants is warranted." 



Secretary of Commission 

e) In Part III, additional information (p. 35751) 
the Commission, by this rule, "does not intend 
to waive or relinquish its residual authority 
under Section 182a of the Atomic Energy Act 
of 1954, as amended, to require such additional 
information in individual cases as may be nec
essary for the Commission to determine whether 
an application should be granted or denied or 
whether a license should be modified or re
voked." 

Page 3 

GSU appreciates the opportunity to comment on this petition for 
rulemaking. 

JEB/LLD/DHW/KNC/do 

Sincerely, 

f •E. ~ 
J. E. Booker 
Manager-River Bend Oversight 
River Bend Nuclear Group 
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South Carolina Electrlc & Gas Company 
P.O. Box 88 
Jenkinsville, SC 29065 
(803) 345-4040 

October 26, 1988 

OHie S. Bradham 
Vice President 
Nuclear Operations 

DOCKET NUMBER • 
OCT 31 Pl2 :24 PETITION ,iu1~ PRM aO-o-:7 88 

Secretary l!:1P;( 3 :J.9/.:b) l,J _ 
U. S. Nuclear Regulatory Commission _,,, ;:,i,c,· 
Was hington, DC 20555 

Attention: Docketing and Service Branch 

Gent lemen: 

Subject: Virgil C. Summer Nuclear Station 
Docket No. 50/395 
Operating License No. NPF-12 
Comments on Petition for Rulemaking 

South Carolina Electric & Gas Company (SCE&G) is pleased to provide comments 
on the Petition for Rulemaking submitted by Mr. Marvin I. Lewis, Docket No. 
PRM-50-52. The proposed rulemaking would reinstate the financial 
qual ification requirements of lOCFR Parts 2 and 50, originally eliminated in 
September 1984. These requirements would mandate the consideration of the 
financial condition of a utility during operating license reviews and 
hearings. 

SCE&G believes that the reinstatement of this rule is wholly unnecessary. 
The assumptions implicit in Mr. Lewis' Petition for Rulemaking were cogently 
rebutted when the Commission published the final rule eliminating these 
financial requirements in September 1984 (49 FR 35747). SCE&G believes that 
the referenced analysis provides sufficient grounds for denial of Mr. Lewis' 
Petition. 

The following are brief restatements of the key points raised by the 
Commi ssion in eliminating this rule: 

1. The original rule was limited in scope, and its focus was simply 
the availability of funds, not how they are to be spent. Its 
limitations are that having a source of funds for safety purposes 
does not in and of itself assure the funds will be spent for safety 
purposes and that there is little, if any, correlation between the 
safety performance of a utility and its financial status. 

2. The review of a Licensee's potential misuse of funds for safety 
purposes is a management integrity concern and is better addressed 
pre-licensing in a review of a licensee's management, training and 
technical qualification and post-licensing in the Commission's 
inspection and enforcement program. 

3. A survey of the National Association of Regulatory Utility 
Commissioners indicates that it is standard practice among all 
ratemaking bodies to ensure that utilities recover all reasonable 
costs of safe operation. ~tlV - 2 1988 

~cKnow ,edged bi card .• ,._._.,. •-·----
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Secretary, U.S. NRC 
October 28, 1988 
Page 2 

4. The Commission still maintains the authority under 10CFR50.54(f) to 
require additional information, including financial qualification, 
11 
••• to enable the Commission to determine whether or not its 

license should be modified, suspended or revoked." 

It is clear from the foregoing that the Commission maintains sufficient 
controls to assure the safety performance of its licensees. Furthermore, the 
re instatement of the financial qualification rule would in no way enhance the 
Commission's ability to protect the health and safety of the public given its 
existing mechanisms of enforcement. SCE&G strongly urges the Commission to 
deny Mr. Lewis' Petition. 

o. S. Bradham 

c: D. A. Nauman/J. G. Connelly, Jr./0.W. Dixon, Jr./T.C. Nichols, Jr. 
E. C. Roberts 
W. A. Williams, Jr. 
M. L. Ernst 
J. J. Hayes, Jr. 
General Managers 
C. A. Price/R. M. Campbell, Jr. 
R. B. Clary 
K. E. Nodland 
J.C. Snelson 
G. O. Percival 
R. L. Prevatte 
J.B. Knotts, Jr. 
M. D. Blue 
T. J. Price (NUMARC) 
NSRC 
RTS (PR880031) 
NPCF 
File 811.02 (Folder 2.021) 

855.00AA 
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AssoclateGeneratCounsel October 27 , 1988 

Samuel J. Chilk, Secretary 
U.S. Nuclear Regulatory Commission 
Washington, DC 20555 

Attention: Docketing and Service Branch 

Dear Mr. Chilk: 

Re: Marvin Lewis Petition for Rulemaking, 
Docket No. PRM 50-52 

On August 29, 1988, the Commission published a "notice of receipt of 
petition for rulemaking" submitted by Marvin J. Lewis. See 53 Fed. Reg. 32913 
(1988). The petition requests that the Commission "rescTiif" portions of 
10 C.F.R. Parts 2 and 50 so as to reinstate pre-1982 requirements that 
electric utilities applying for operating licenses demonstrate their financial 
qualifications to conduct the proposed licensed activity. (Petition at 1.) 
In response to the Commission's notice, this letter contains the comments of 
Philadelphia Electric Company ("PECo") on the Lewis Petition. 

Background 

After giving notice and allowing opportunity for comment, the 
Commission adopted, in September 1982, a rule which eliminated individualized 
financial qualifications reviews for electric utilities seeking construction 
pennits and operating licenses. See 47 Fed. Reg. 13,750 (1982). Several 
parties filed petitions for review of the new rule before the U.S. Court of 
Appeals for the District of Columbia Circuit, and on February 7, 1984, that 
court remanded the rule to the Commission on the grounds that it was not 
adequately supported by "its accompanying statement of basis and purpose." 
See New England Coalition on·Nuclear Power v. NRC, 727 F.2d 1127 (D.C. Cir. 
1984). 

Meanwhile, on March S, 1984, Petitioner Lewis sought intervention in 
the Atomic Safety and Licensing Board proceeding reviewing PECo's application 
for operating licenses for the Limerick Generating Station, Units 1 and 2. 
Having already sought intervention in that proceeding as an individual, Mr. 
Lewis' March 1984 petition was purportedly filed on behalf of an organization 
called Citizen Action in the Northeast ("CANE"). Citing the February 1984 
court of appeals remand of the Commission's rules eliminating electric 

NOV - 2 1981 
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Samuel J. Chilk, Secretary 
Page 2 

utility financial qualification reviews in operating license application 
proceedings, the Lewis/CANE Petition proposed the addition of a financial 
qualifications contention. On March 15, 1984, the Licensing Board issued an 
order stating that "CANE's contention must be denied at this time on the basis 
of the Commission's Statement of Policy which instructs us to continue to 
treat the present rule excluding such contentions as valid." (Order 
Confirming Miscellaneous Oral Record Rulings, Philadelphia Electric Co. 
(Limerick Generating Station, Units 1 and 2), Docket Nos. 50-352-02, 50-353-OL 
(dated March 15, 1984, pp. 1-2) The Order observed that "the rule(excluding 
evaluation of financial qualifications) remains valid until (and unless) the 
Court's mandate is issued" and that the Commission intended "to conduct an 
expedited rulemaking to add~ess the problems which the court perceived in the 
present rule." (Id., p. 2)1 

In response to the D.C. Circuit remand, on April 2, 1984, the 
Commission published for comment a new proposed financial qualifications 
review rule. See 49 Fed. Reg. 13,044 (1984). Therein, the Commission 
proposed the elimination of case-by-case review of the financial 
qualifications of electric utilities seeking operating licenses but the 
retention of case-by-case examination of all applicants seeking construction 
permits. As acknowledged in his pending Petition (p.l), Petitioner Lewis 
submitted comments on this proposed rule in which he urged the Commission to 
revert to the pre-1982 rule allowing consideration of financial qualifications 
in operating licensing proceedings. After reviewing the comments received, 
the NRC adopted the proposed rule which excluded electric utility financial 
qualifications issues from individual operating license proceedings. See 49 
Fed. Reg. 35,747 (1984). Again, several parties (not including Mr. Lewis) 
petitioned the D.C. Circuit to review the new financial qualifications rule. 
On July 11, 1986, that Court denied the petition, See Coalition for the 
Environment v. NRC, 795 F.2d 168 (D.C. Circuit 1986}'"; and the Commission's 
1984 financial qualifications rule thus remains in effect. 

Discussion 

Petitioner Lewis is attempting through his pending Petition to 
initiate reconsideration of the Commission's prior rulemaking on financial 
qualification considerations in the operating license context with the 
objective of providing him the opportunity to initiate a relitigation of the 
Commission's final resolution of issues in the Limerick Generating Station 
operating license proceeding. For the reasons set forth below, the Lewis 
Petition should be denied. 

1/ Final agency action in the Limerick operating license proceeding occurred 
on June 19, 1987 when the Commission declined review of Philadelphia Electric 
Co. (Limerick Generating Station, Units 1 and 2), ALAB-863, 25 N.R.C. 273 
(1987). (See Memorandum to Board and Parties, Philadelphia Electric Co. 
(Limerick Generating Station, Units 1 and 2), Docket Nos. 50-352/353 OL, from 
Samuel T. Chilk, Secretary of the Commission (dated June 25 , 1987). 
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I. CONTRARY TO PETITIONER'S ASSERTION, THE ATOMIC ENERGY ACT 
DOE.5 NOT REQUIRE THE REQUE.5TED RULBWCING OIANGE.5 

Petitioner Lewis appears to assert that the Commission's current rule 
on the financial qualifications of electric utility operating license 
applicants is "in violation of" the Atomic Energy Act. (See Petition at 4.) 
The D.C. Circuit, however, has already considered and rejected this precise 
argument in reviewing the rule Petitioner Lewis now seeks to change. In 1985, 
the challengers of that newly promulgated rule argued that "[t]he Commission's 
••• elimination of case-by-case review of [the] financial qualifications [of 
utility applicants for operating licenses] is 'inconsistent' with the 
requirements of the Atomic Energy Act." Coalition for the Environment, 
795 F.2d at 173-74. The court held that this argument was "without 
foundation," noting with approval the First Circuit's earlier conclusion that 
the Atomic Energy Act '"gives the NRC complete discretion to decide what 
financial qualifications are appropriate."' Id. at 174 (quoting New England 
Coali tion on Nuclear Pollution v. NRC, 582 F.2d 87, 93 (1st Cir. 1978)) . For 
the same reason, Petitioner Lewis' assertion is also "without foundation." Id. 

II. TIIE PETITIONER HAS PROVIDED NO REASONED ANALYSIS FOR 
CHANGING THE EXISTING RULE 

"(A)n agency changing its course by rescinding a rule is obligated to 
supply a reasoned analysis for the change." Motor Vehicle Mfrs . Assn 'n v. 
State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 42 (1983) . See also St. James 
Hosp. v. Heckler, 760 F.2d 1460, 1472 (D.C. Cir.), cert. deniecf;-474 U.S. 902 
(1985); Sierra Club v. Clark, 755 F. 2d 608, 619 (D.C. Circ. 1985); Center for 
Auto Safety v. Peck, 751 F.2d 1336, 1343 (D.C. Cir.1985) . And in seeking 
rescission or modification of an existing agency rule, a petitioner is obliged 
to place before the agency factual support for the requested change. See, 
~, General Motors Co • v. U.S. Environmental Protection enc, 738 F.2d 
97, 100 3d Cir. 1984 upholding denial of petition to amend rule based on 
"the lack of specific factual support for petitioners' requested relief"). 

The Lewis Petition manifests no attempt whatsoever to meet these 
burdens. In the first place, the Petition is devoid of any substantiated 
factual assertions. The Petition contains little more than patently misguided 
assertions founded on mere conclusory speculation. And to the extent (if any) 
that the Petition can be said to muster any cognizable facts, the Petitioner 
has f ailed to draw any rational relationship between those purported facts and 
the rule change he proposes. 

For example, the crux of Petitioner's "statement of problem" appears 
to be that the Commission ' s "financial qualification rule does not allow the 
financial condition of [a] utility to be investigated during licensing 
hearings" and that the resulting "assumption of financial adequacy has lead to 
several real problems which lead to unnecessary and unneeded radiation 
exposures." (P. 1.) Petitioner Lewis, however, then neglects to identify any 
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"real problem." In short, the Petition fails to reference any verified 
instance in which "radiatioq exposures" have occurred as a result of the rule 
Mr. Lewis seeks to revise • .Y 

Most of the Lewis Petition is devoted to making bald (and generally 
false) assertions about PECo and about its operation of the Limerick 
Generating Station. Petitioner Lewis recites his opinions about PECo's 
financial condition and speculates about PECo's chances of fully including 
Limerick capital costs in its rate base . (Petition at 2.) The Petition, 
however, does not even attempt to address the crucial question of how these 
unsupported factual assertions will affect PECo's ability to meet the costs of 
safely operating Limerick and how the factors cited by the Petitioner should 
now cause the Commission to reach a conclusion different from the one it 
reached in its 1984 rulemaking. 

In reviewing the Commission's adoption of the challenged rule in 
1984, the D.C. Circuit rejected precisely the claim which Petitioner Lewis 
appears to raise here -- that the NRG should consider the financial 
qualifications of utility applicants for operating licenses because those 
utilities will not receive through state utility regulatory bodies the funds 
necessary to cover the operating costs of nuclear facilities. In examining 
that claim, the court noted that "members of the Commission staff conducted 
visits and interviews with officials of various state and federal regulatory 
commissions to determine their rate setting practices" and that those 
regulatory commission officials had stated "'without exception that the costs 
of safely operating and decommissioning nuclear power plants are allowed to be 
recovered through rates as long as the utility can show that the claimed costs 
are prudent."' Coalition for the Environment, 795 F.2d at 176 (quoting 
Commission memorandum). Further, the court observed that '"NRC conversations 
with ratemaking bodies as well as the results of [a] questionnaire confirm 
that it is standard practice among ratemaking bodies to factor in the amount 
of disallowances to ensure that utilities receive enough rate relief when a 
plant goes into operation to recover all reasonable costs of safe operation."' 
Id. (quoting 49 Fed. Reg. 35,749 (1984)). 

Notwithstanding the various challenges to the rule in 1984, the D.C. 
Circuit found no fault with the Commission's analysis and findings on this 
issue. The Lewis Petition does not offer any reasons or supporting facts 
new or old -- to suggest that these prior conclusions of the D.C. Circuit and 
the Commission must now be deemed erroneous. 

2/ Petitioner does cryptically mention Long Island Lighting Co. and the 
Shoreham facility, but the Petition fails to suggest any relationship between 
his unsupported assertions about that facility and the rule change he 
advocates. 
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III. THE PETITION CONSTITIJTF.S AN ABUSE OF THE COM-!ISSION'S PROCEDURES. 

The federal courts have made clear that agencies should not be 
required to tolerate efforts to relitigate previously resolved matters. For 
example, in Natural Resources Defense Council v. NRC, 666 F.Zd 595 (D.C. Cir. 
1981), the Petitioner ("NRDC"), after failing to file a petition for review of 
certain new NRC regulations within the 60 day period permitted under the Hobbs 
Act, nevertheless pursued judicial review of the regulations by petitioning 
the Commission to rescind them after they had been in effect for 17 months. 
After the Commission denied the rescission petition, the NRDC sought review by 
the D.C. Circuit, citing procedural errors in the Commission's denial. The 
court roundly rejected the NRDC's effort to achieve a change in Commission 
rules through such a subterfuge, noting that the time limitations on raising 
objections to agency rules 

serve[ ] the important purpose of imparting finality into the 
administrative process, thereby conserving administ rative resources 
and protecting the reliance interest of regulatees who conform their 
conduct to the regulations. These policies would be frustrated if 
untimely procedural challenges could be revived by simply filing a 
petition for rulemaking requesting rescission of the regulations and 
then seeking direct review of the Petition's denial. Indeed, the 
implications of the rule of law urged by the NRDC are staggering, for 
its logic knows no bounds; such a rule would permit procedural 
challenges to be brought twenty, thirty, or even forty years after 
the regulations were promulgated. No greater disregard for the 
principle of finality could be imagined. 

Id. at 602. See also State of Montana v. Clark, 749 F.Zd 740, 744 (D.C. Cir. 
1984) ("To permit any complainant to restart the limitations period by 
petitioning for review of a rule ••• would eviscerate the congressional 
concern for finality embodied in time limitations on review."), cert. denied, 
474 U.S. 919 (1985). --

This concern about the finality of agency rules is no less important 
where the challenge to a regulation purportedly has substantive 
underpinnings. For example, in United States Brewers Ass'n., Inc. v. EPA, 600 
F.Zd 974 (D.C. Cir. 1979), the D.C. Circuit stressed that 

a petition to repeal a regulation can not be used to give (a) court 
jurisdiction if the petitioner has let the regulation go into effect 
without availing himself of the right to review which was open to him 
during the statutory review period ••• In other words, denial of a 
request to repeal cannot open up the merits of a regulation for 
review in the courts unless review is not previously available, or 
unless the grounds for the new challenge arose after the initial 
review period had run. 
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Id. at 978 (citations omitted). See also Nader v. NRC, 513 F.2d 1045, 1054-55 
TI>.c. Cir. 1975) (refusing to make untimely "collateral review" of a prior NRC 
rulemaking proceeding); B. Menzines, J. Stein & J. Gruff, Administrative Law 
S 15.10, at 15-140 (1988) ("If ... an agency has conducted a comprehensive 
rulemaking proceeding, providing opportunity for full public participation, a 
subsequent petition for modification will not be granted.") 

The Lewis Petition is plainly an attempt to reopen consideration of a 
Commission rule which has already been the subject of extensive rulemaking 
proceedings and judicial review as a means of providing the opportunity to 
reopen an individual licensing proceeding. In 1984, Petitioner Lewis had the 
opportunity to challenge the Commission rule at issue in proceedings before 
the D.C. Circuit. For whatever reason, he elected not to do so. As the 
precedents outlined above indicate, both the Commission and the parties 
regulated thereby have a strong interest in the finality of that rule. 
Petitioner Lewis therefore should not now be permitted to mount a tardy 
challenge to the rule, particularly when the rule has been subjected to ample 
public comment and judicial review and when Petitioner i s unable to point to 
any significant changes in those factors considered by the Commission in 
adopting the rule in the first place. Petitioner's attempt to reopen 
discussion of a 4 year-old Commission rule is an abuse of Commission 
procedures that should not be tolerated. 

Conclusion 

Petitioner has demonstrated neither the need nor a reasonable basis 
for revising the Commission's financial qualifications rule in the manner 
requested. Moreover, there are strong reasons for not allowing Petitioner 
Lewis to manipulate the rulemaking petition process. The Lewis Petition 
therefore should be denied. 

Very truly yours , 

Euge 

EJB:ss 
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Secretary of the Commission 
u.s. Nuclear Regulatory Commission 
Washington, DC 20555 

October 27, 1988 

Attention: Docketing and Service Branch 

Subject: 

Dear Sir: 

Petition to Reinstate Financial Qualification 
Issues in Operating Licensing Hearings 
(53FR329 13) 

Yankee Atomic Electric Company (YAEC) appreciates the opportunity to comment 

.t 

on the petition for rulemaking regarding reinstatement of financial qualification 
issues into the operating licensing hearings for nuclear power plants. 
YAEC owns and operates a nuclear power plant in Rowe, Massachusetts. Our 
Nuclear Services Division also provides engineering and licensing services 
to other nuclear power plants in the Northeast, including Vermont Yankee, 
Maine Yankee, and Seabrook. 

The petitioner has requested the Commission to resume financial qualifications 
examinations of nuclear power plants seeking operating licenses. The petitioner 
alleges that exempting electric utilities from such an examination poses 
a danger to public health and safety. 

What the petitioner fails to recognize, however, is that 10 CFR 50.33(f)(4) 
already affords the Commission the authority and flexibility to examine 
financial qualifications of an electric utility in those circumstances 
in which there is a potential relationship to public health and safety. 
In light of the Commission's proactive stance on licensing and regulatory 
reform, we believe that promulgation of regulations that would involve 
the Commission in activities beyond the scope of public health and safety, 
as is really being suggested by the petitioner, would be contrary to this 
philosophy. 

Furthermore, the petitioner fails to acknowledge that the Commission has 
recently promulgated regulations that require licensees to address decommissioning 
funding as a separate financial qualification activity. Promulgation of 
additional regulations on this subject would also appear to be unnecessary. 

JV - 2 1988 
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Secretary of the Commission 
Page 2 
October 27, 1988 

As we have stated on other occasions, we urge the Commission to more carefully 
weigh rulemaking activities and dispense with those of lesser value. It 
would seem to us that such action would have been appropriate for exactly 
this rulemaking petition. This petition amounts to a transparent attempt 
to frustrate the expeditious and meaningful review of operating license 
applications. 

JMG/mjc 

Truly yours, 

Andrew c. Kadak 
Vice President 

• 



Florida 
Power 
CORPORATION 

October 27, 1988 
3Fl 088-20 

Samuel J. Chilk 
U. S. Nuclear Regulatory Commission 
Secretary Of The Commission 
Washington, D.C. 20555 

Attention: Dock e ting and Service Branch 

Subject: Crystal River Unit 3 
Docket No. 50-302 

Dear Sir: 

Operating License No. DPR-72 
Financial Qualifications 

~·Orn: it..'. 
:, )~th' 

.88 OCT 31 Pt2 :16 

Florida Power Corporation (FPC) has reviewed the Notice Of Receipt 
Of Petition For Rulemaking (53 FR 32913, dated August 29, 1988), 
requesting the Commission to amend its regulations in 10 CFR Parts 2 
and 50 to reinstate financial qualifications as a consideration in 
the operating licensing hearings for electric utilities. 

The Commission published a final rule on September 12, 1984 (49 FR 
35747) that eliminated financial qualifications from consideration 
during the operating license review and hearings for electric 
utilities. Those arguments used in the 1984 rulemaking resolution 
are stilJ applicable today. FPC agrees with the Nuclear Management 
an d Resources Council (NUMARC) that, there is no need to revise the 
existing Commission position on the review of Nuclear License 
financial qualification. 

Sincerely, 

Rolf C. Wide 1, Director 
Nuclear Operations Site Support 

GMF:RCW:wla 

Post Office Box 219 • Crystal River, Florida 32629 • Telephone (904) 795-3802 
A Florida Progress Company 
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NUCLEAR MANAGEMENT AND RESOURCES COUNCIL 

1776 Eye Street, N.W. • Suite 300 • Washington, OC 20006-2496 

[202i 8n-1280 '88 OCT 31 P12 :16 
Joe F. Colvln 
Executive Vice President & 
Chief Operating Officer 

Mr. Samuel J. Chilk 
Secretary 
U.S. Nuclear Regulatory Commission 
Washington, DC 20555 

Attention: Docketing and Service Branch 

Re: Notice of Receipt of Petition for 
Rulemaking - Marvin I. Lewis - Docket 
No. PRM-50-52 - 53 FR 32913 (August 29, 
1988) - Reguest for Comments 

Dear Mr. Chilk: 

October 28, 1988 
OFF !L~- .·, 
OOCK[ TI .; >. · rt•\ .f 

GkANL ll 

G 

These comments are submitted on behalf of the Nuclear Management and 
Resources Council, Inc. ("NUMARC") in response to the request of the U.S. 
Nuclear Regulatory Commission ("NRC") for comments on the NRC Notice of Receipt 
of Petition for Rulemaking, submitted by Marvin I. Lewis, that would seek to 
rei ns tate financial qualifications as a consideration in the operating 
licensing hearings for electric utilities. 

NUMARC is the organization of the nuclear power industry that is 
responsible for coordinating the combined efforts of all utilities licensed 
by the NRC to construct or operate nuclear power plants, and of other nuclear 
industry organizations, in all matters involving generic regulatory policy 
issues affecting the nuclear power industry. Every utility responsible for 
constructing or operating a commercial nuclear power plant in the United 
States is a member of NUMARC. In addition, NUMARC's members include major 
architect-engineering firms and all of the major nuclear steam supply system 
vendors. 

NUMARC strongly recommends that the Commission deny the petition for 
rulemaking that would seek to have the NRC amend its regulations to require 
financial qualification review in operating licensing proceedings for the 
reasons stated below. 

In 1984, the NRC amended its regulations to eliminate the regiment for 
a financial qualification review to be conducted of electric utilities that 
are applying for a nuclear power plant operating license if the utility is a 
regulated public utility or is authorized to set its own rates (49 FR 35747, 
dated September 12, 1984). The fundamental factors bearing on that decision 
are as follows: 

o The rule was promulgated based on the Commission's belief that a 
case-by-case review of financial qualifications for electric 

NOV - 2 1988 
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utilities at the operating license stage is unnecessary due to the 
ability of each utility to recover, to a sufficient degree, the 
costs necessary to support the safe operations if a licensed facility 
through the ratemaking process. 

o The NRC staff found that the survey conducted by the National 
Association of Regulatory Utility Commissioners (NARUC) provided 
strong support for the proposed rule. The conclusion of the NARUC 
study was that all ratemaking authorities had some mechanism, albeit 
different ratemaking authorities had different mechanisms, such 
that they could ensure that sufficient utility revenues would be 
made available to meet the costs of NRC safety requirements. 

o NRC discussions with various state Public Utility Commission staffs 
identified the common belief that safety-related operating expenses 
were always considered reasonable expenses when prudently incurred 
and that such expenses were allowed to be recovered through rates. 

o The record of the rulemaking proceeding supported the conclusion 
that the ratemaking process assures that funds needed for safe 
operation will be made available to regulated electric utilities. 
Since obtaining such assurance was the sole objective of the 
financial qualification rule, the Commission concluded that, other 
than in exceptional cases, no case-by-case litigation of the 
financial qualification of operating license applicants was 
warranted. 

o The NRC retains the authority to review the adequacy of a licensee 
to operate a nuclear facility, including the financial qualification 
of the utility, at any time. 

In its 1984 rule, the Commission clearly stated that it did not intend 
to waive or relinquish its residual authority under Section 182a of the Atomic 
Energy Act of 1954, as amended, to require such additional information in 
individual cases as may be necessary for the Commission to determine whether 
an application for a license should be granted or denied or whether a license 
should be modified or revoked. 

The statutory authority and regulatory responsibilities of the NRC have 
not changed. Furthermore, there has been no significant change in the 
ratemaking process or in fundamental economic regulation principles so as to 
warrant the NRC's reconsideration of its 1984 decision, reached after searching 
inquiry and based on the administrative record provided thereby. 

We appreciate the opportunity to comment on this matter and would be 
pleased to discuss our comments further with appropriate NRC staff personnel. 

Sincerely, 

F. Colvin 
TJP/wdm 
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Secretary 
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October 28, 1988 

U.S. Nuclear Regulatory 
Wash i ngton, D.C. 20555 

Commission 

- Attn: Docketing and Service Branch 

Subject: Petition for Rulemaking Submitted by 
Mr. Marvin Lewis on June 27, 1988 

Dear Mr. Chilk: 

835~~ 0 JlCT ;1.8 P12 :22 

The U.S. Nuclear Regulatory Commission (NRC) 
requested, on August 29, 1988, comments on Mr. Lewis' petition 
for rulemaking. Mr. Lewis seeks a change in the NRC's regu
lations concerning the financial qualification of holders of 
licenses for the operation of nuclear power reactors. The 
regulations, 10 C.F.R. §§ 50.33 and 50.57(a), expressly exempt 
the owners of nuclear power reactors from the requirement of 
demonstrating their financial ability to operate their plants 
in a safe manner and in accordance with license requirements. 
Mr. Lewis would revise these regulations by reinstating the 
requirement for such a showing. Commonwealth Edison Company 
opposes Mr. Lewis' petition, and I am pleased to submit these 
comme nts on its behalf. 

Prior to 1984, the NRC required that applicants for 
and holders of operating licenses for nuclear power reactors, 
among other things, establish and ma i ntain the soundness of 
their financial conditions in order to assuage any doubt that 
the monetary resources were available to operate the facilit i es 
safely for the license terms. The regulatory requirement for 
licensee financial qualification was examined by the NRC during 
the course of a rulemaking, which was conducted between 1981 
through 1984. The NRC found that the regulated nature of its 
licensees, public utilities, assured adequate funding for safe 
power reactor operation through state and federal ratemaking 
processes. 

It was on this basis that the NRC issued, on Septem
ber 12, 1984, the present regulations excluding public utility 
licensees from the purview of its fina nc i al qual ifi ca i on ov - -
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reviews and evaluations. (49 Fed. Reg_. 35747, September 12, 
1984). The NRC also examined, during the rulemaking, the 
r e lationship between a licensee's financial condition and the 
safe operation of the licensed facility. The NRC failed to 
find, at least for regulated public utility owners of power 
reactors, any proven link between its financial qualification 
review of such licensees and safety. 

Mr. Lewis' perceived need for the change t o the NRC's 
regulations is based on alleged financial problems affecting a 
particular utility and the proposed operation of two of its 
nuclear plants. Mr. Lewis, based on his perception, also 
expresses safety concerns with respect to the operation of 
these facilities. Mr. Lewis fails to particularize his asser
tions of financial disability, and he fails to link his vaguely 
articulated safety concerns with those assertions. The peti
tion, obviously, lacks basis; but even assuming the validity of 
Mr. Lewis' assertions, they do not serve to justify any change 9 to the NRC's regulations. 

Section 50.54(f) authorizes NRC to inquire of and 
obtain any ne cessary financial information it may ne ed to 
address the unique case where a power re actor lice nsee's 
financial posture might warrant concern about the licensee"s 
ability to continue safe operations. This existing authority 
was recognized by the NRC as being available for this purpose 
when it promulgated the 1984 regulations. (49 Fed. Reg. 35747, 
35751.) Thus, existing regulations adequately permit NRC to 
inquire with respect to Mr. Lewis' concerns. No change, as 
suggested by Mr. Lewis, is necessary. 

The petition for rulemaking should be rejected for the 
foregoing reasons. We appreciate the opportunity to present 
our views. 

JG/kit 
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Sincerely, 

~~ 
Joseph Gallo 
One of the Attorneys for 
Commonwealth Edison Company 
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Gentlemen -

Despite Mr Lewis ' speculations abo ut the potential shut 
down of Limerick 2 (which we'll bet you won't accept) , 
he makes a strong case for the necessity for financial 
stabi lity of utilities involved in nuclear power . 
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I U.S. Nuclear Regulatory Commission 

Washington, D.C. 20555 I ; ~,---.n 
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Re: Proposed Amendment to 10 
and 50.33(f) -- Petition 
Qualifications Issues In 

Dear Mr. Chilk: 

C.F.R. §§ 2.104(c) (4) 
To Reinstate Financial 
Operating Licensing Hearings 

On August 29, 1988, the Nuclear Regulatory Commission ("NRC" 
or "Commission") published in the Federal Register a Petition 
for Rulemaking filed by Mr. Marvin Lewis. The Petition urges 
the Commission to amend Federal Regulations 10 C.F.R. 
§§ 2.104(c) (4) and 50.33(f), which under ordinary circumstances 
exempt from an operating license hearing the issue of financial 
qualifications if the licensee is a regulated public util ity or 
is authorized to set its own rates. On behalf of Northeast 
Utilities, System Energy Resources, Inc., TU Electric Company, 
and Washington Public Power Supply System, we respectful ly 
submit the following comments in strong opposit i on to the 
proposed amendments. 

1. Summary 

The proposed amendment would reinstate mandatory financial 
qualification examinations into NRC operating license reviews 
and hearings. This would eliminate the current exemption for 
applicants and licensees that are "electric utilities," i.e., 
entities that are regulated public utilities or are authorized 
to set their own rates. The reasons asserted in support of the 
petition, however, fail to implicate any industry-wide safety 
issues sufficient to warrant such a generic rulemaking 
amendment. Furthermore, the petition fails to satisfy the 
requirements necessary for the NRC to consider a plant-specific 
waiver of the financial qualifications "electric utility" 
exemption or to justify any other plant-specific action. 

NOV - 1 1981 

OY<:aflet . " .. ,, ........ -....... ,., 



.J .~. I I ~G'J' • !(J ','V C(},\\MISSION 
DOCK~ ' • & SE-r·v•cr- ··F.CTION 

.;: TW SEC~~~ .:,RY 
: COMMISS ION 

;, , , r 

C 

Ar· 

Spe 1 ; :'· 



- 2 -

The petitioner first asserts that elimination of financial 
qualifications inquiries from operating license hearings under 
normal circumstances "requires the assumption of financial 
adequacy," that this assumption is invalid, and that in his 
opinion the unsound financial status of several nuclear power 
utilities represents a present danger to the health and safety 
of the public. While offering no substantive proof to support 
these broad allegations, the petitioner appears to assert that 
the allegations warrant a reversal of the rationale adopted by 
the NRC in support of the 1984 amendment which eliminated 
mandatory case-by-case examination of financial qualifications 
for electric utilities. We fail to recognize in these broad 
assertions any substantial argument which would support the 
reversal of that sound Commission reasoning, which has withstood 
judicial scrutiny. 

The petitioner next alleges several specific factual 
arguments related to only one electric utility company. First, 
he alleges that, due to the current shutdown at Peach Bottom, 
and allegedly "sizeable financial problems" at Philadelphia 
Electric Company ("PECo"), PECo is using its qualified labor 
from Limerick on an overtime basis to return Peach Bottom to 
service, and has thereby exacerbated its already "shaky" 
financial condition. We fail to discern in this speculation any 
violation of Commission regulations or other condition 
sufficient to warrant enforcement action, much less a generic 
rulemaking. Similarly, the petitioner postulates "a major 
probability" that the Susquehannah River will provide an 
inadequate cooling water source for both Limerick plants, which 
will cause shutdowns and adverse financial results to PECo. 
While offering no data in support of these conclusions, the 
petitioner has apparently categorically ruled out the 
possibility of alternative water supplies. Once again, we fail 
to recognize in this conjecture any compromise of NRC safety 
regulations or any cause for generic rulemaking. 

Further, the petitioner asserts that the PECo service area 
is "grossly overbuilt," and that if Limerick Unit 2 were to come 
on line there would exist a 60% surplus over peak summer demand 
for electricity. This leads petitioner to allege that the 
Pennsylvania Public Utility Commission will be required to 
classify the Limerick Unit 2 plant as "unnecessary and unneeded" 
and thus refuse to allow its construction costs into rate base. 
As a result, petitioner speculates that capital recovery will 
become "near[ly] impossible." Not only does the petition fail 
to offer substantive proof of these allegations sufficient to 
warrant even plant-specific action, but we fail to detect in 
these allegations any justification to reverse sound NRC policy 
through generic rulemaking amendments. 

Finally, the petition alleges that the combined effect of 
the various asserted problems will render PECo unable to finance,, 
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the predicted decommissioning of Limerick Unit 2. Irrespective 
of the fact that the petition offers only conjecture to support 
this prediction, this assertion illustrates yet another 
misperception of NRC regulations. The petitioner fails to 
recognize that decommissioning funding has been fully addressed 
in conjunction with the recently promulgated decommissioning 
rule, 10 C.F.R. § 50.75. 

Mr. Lewis's petition tacitly attacks the presumption that is 
inherent in the present regulations: that electric utilities 
will recover through the ratemaking process sufficient costs to 
assure safe operation. See 49 Fed. Reg. 35747, 35748 at col .. 1. 
If Mr. Lewis were successful, and the presumption eliminated, 
all nuclear utilities -- including licensees of operating plants 
-- could be subject to repeated, unwarranted financial 
qualifications review through the§ 2.206 process. 

2. Discussion 

The petition urges the reversal of the sound Commission 
policy to eliminate mandatory financial qualifications 
examinations for electric utilities. The petitioner in essence 
asserts that the resumption of full-blown financial 
qualifications examinations would somehow correct the problems 
which he broadly asserts exist at PECo. Because the petition 
appears to propose generic amendments to address what are plant
specific safety concerns, however, the petition is fundamentally 
flawed. Nevertheless, below we discuss both the generic relief 
requested and the issue of whether any other plant-specific 
remedial action is warranted. 

A. Petition Seeking Generic Amendment 

The petitioner apparently seeks a generic amendment to 10 
C.F.R. §§ 2.104(c) (4) and 50.33(f) which would reinstate 
mandatory case-by-case financial qualifications examinations in 
operating license reviews and hearings for all nuclear power 
plants. The evidence offered in support of this proposal is a 
series of broad assertions of unsubstantiated financial 
difficulties at one nuclear power utility. Not only has Mr. 
Lewis chosen the improper procedural device to address plant
specific potential safety violations, but he has failed to meet 
the burden of proof to justify any form of remedial action by 
the NRC in response to his allegations. 

Regarding the proposed generic amendment, the petition 
appears to challenge the NRC rationale which supports the NRC's 
amendment to 10 C.F.R. § 50.33(f), which under ordinary 
circumstances eliminates the issue of financial qualifications 
from operating license hearings. In his petition, Mr. Lewis 
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assails the validity of this rationale with the bald assertions 
that "[t]he rule requires the assumption of financial adequacy" 
and that this "assumption" is invalid. In eliminating mandatory 
financial qualifications examinations, however, the Commission 
explicitly determined that such examinations "did not 
significantly assist in protecting [the] public health and 
safety,".l/ and that tne protracted "financial review did little 
to identify health and,safety problems."Y The Commission 
premised the exemption upon a determination that "a utility's 
regulated status ensures that it recovers reasonable costs of 
operation."Y These determinations are the result of over three 
years of NRC investigation of the issue of financial 
qualifications, and have been sustained as supported by "ample 
evidence" by the D.C. Circuit.y 

The o.c. Circuit has also ruled that the NRC determinations 
which support the elimination of case-by-case financial 
qualifications examinations are "not rendered infirm simply 
because speculative conditions can be posited under which the 
funds would not all be available •.•• 11.2./ In the present 
case, Mr. Lewis has provided scarcely more than speculation that 
PECo currently suffers from financial difficulties. An 
assertion of financial difficulties at a nuclear power utility 
has never alone supported even plant-specific enforcement action 
by the NRC. We fail to see how such an allegation could 
successfully be asserted to support generic rulemaking. 

Petitioner also fails to recognize that "financial 
qualifications review, even when case-by-case, never required 
absolute certainty, only a showing that there was a 'reasonable 

.l/ Maine Yankee Atomic Power station (Maine Yankee Atomic 
Power Station), DD-83-3, 17 NRC 327, 328 (1983). 

Y Long Island Lighting Co. (Shoreham Nuclear Power 
Station, Unit 1), LBP-84-30, 20 NRC 426, 431 (1984), 
citing Financial Qualifications; Domestic Licensing of 
Production and Utilization Facilities, 46 Fed. Reg. 47, 
786 (August 18, 1981). See also Elimination of Review 
of Financial Qualifications of Electric Utilities in 
Operating License Review and Hearings for Nuclear Power 
Plants, 49 Fed. Reg. 35,747, 35,750 (September 12, 
1984). 

JI Id. at 432. See also 49 Fed. Reg. at 35,750. 

Y Coalition for the Environment v. NRC, 795 F.2d 168, 175 
(D.C. Cir. 1986) . 

.2/ Id. 
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assurance' of financing the costs of operation."_§/ Furthermore, 
the Commission's "regulations obviously do not require an 
applicant to have cash on hand to cover all possible 
contingencies ... . "1.J It has been properly observed that 
"[w]hen [the] NRC changed its rules, it could not have 
contemplated that any utility covered thereby would never have 
financial difficulties or that a State would never deny a 
utility some of the return it was seeking,"Y or that a 
regulated utility's financial picture would always be "rosy".V 
The petition nowhere addresses, in light of these precedents, 
the specific touchstone issue of "reasonable assurance" at PECo 
or for the balance of the nuclear industry. We therefore fail 
to understand how the asserted "financial pressure" at PECo 
impacts upon the generic financial qualifications exemption 
contained in 10 C.F.R. § 50.33(f). 

Furthermore, the old, mandatory financial qualifications 
review was always an ungainly and unnecessary process. In this 
regard, it is not without significance that no electric utility 
was ever found financially unqualified under "the lengthy and 
detailed financial review procedures" which the petition urges 
the NRC to resume . .lQ/ Of further significance is that the NRC 
rules which required the case-by-case examination of financial 
qualifications were promulgated in response to national economic 
conditions which no longer exist. The Commission has explained 
that the mandatory case-by-case financial qualifications 
analysis was promulgated during a period of national recession 
which led to financial difficulties for many utilities. 
However, "as the economy later recovered from the recession, the 
financial conditions of most utilities also improved 
substantially,"11/ thereby obviating the continuation of the 
lengthy procedures. 

1./ Public Service Co. of New Hampshire (Seabrook Station, 
Units 1 and 2), ALAB-422, 6 NRC 33, 79 (1977), quoting, 
Power Reactor Development Co., No. F-16, 1 AEC 128, 153 
(1959). 

y Houston Lighting and Power Co. (South Texas Project, 
Units 1 and 2), LBP-83-37, 18 NRC 52, 59 (1983). 

V Long Island Lighting Company (Shoreham Nuclear Power 
station, Unit 1), LBP-84-30, 20 NRC 426, 435 (1984). 

10/ See Maine Yankee Atomic Power station (Maine Yankee 
Atomic Power station), DD-83-3, 17 NRC 327, 328 (1983). 

11/ Coalition for the Environment, 795 F.2d at 171. 
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In promulgating the rule which eliminated the case-by-case 
examination of financial qualifications, the Commission 
specifically "retained the authority to require additional 
information in individual cases when the presumption of 
financial qualifications seemed unreliable. 11 12/ It also 
expressed its "intent to utilize its inspection/investigation 
resources to help assure itself that utilities which have a need 
for operating funds will not skimp on complying with regulatory 
requirements. 11 13/ The Commission pointed out the superiority of 
this more flexible approach by noting that "[a] financial 
disability' is not a safety hazard per se" because the licensee 
is required under the Commission's regulations to "cease 
operations if necessary funds to operate safely [are] not 
available."14/ The Commission determined that the "limited 
usefulness of the financial qualifications inquiry underscores"15/ 
the determination that "safe operation .is best ensured by other 
regulatory tools such as the NRC's inspection and enforcement 
process. 11 16/ Therefore, if there are specific financial 
problems at Limerick or Peach Bottom, this plant-specific 
approach -- rather than generic rulemaking -- should be 
utilized. 

In sum, because the rulemaking record is devoid of facts 
which establish a link between safety and financial 
qualifications,11/ and because "[t]he quality and extensiveness 
of the Inspection and Enforcement effort is such that any 
significant pattern of unsafe cost-cutting should be 

12/ Id. See also 49 Fed. Reg. 35,747, 35,751 at col. 1 (in 
which the Commission stated that it did not intend to 
waive or relinquish its residual authority under the 
Atomic Energy Act to require financial information in 
individual cases as might be necessary given special 
circumstances). 

13/ Houston Lighting and Power Co. (South Texas Project, 
Units 1 and 2), LBP-83-37, 18 NRC 52, 59 (1983), citing 
Public Service Co. of New Hampshire, 7 NRC at 19. 

14/ 49 Fed.Reg. at 35,749. 

]di PU.blic Service Co. of New Hampshire (Seabrook Station, 
Units 1 and 2), CLI-78-1, 7 NRC 1, 19 (1978). 

1.§/ Public Service Co. of New Hampshire (Seabrook Station, 
Units 1 and 2), ALAB-895, (July 5, 1988), Slip Op.' at 9; 
citing, 49 Fed. Reg. at 35,748-49. 

17/ 49 Fed. Reg. at 37,750-51. 
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detectable, 11 18/ petitioners' bald assertions of alleged safety 
hazards fail to justify a generic rulemaking amendment to 
require mandatory case-by-case examinations of financial 
qualifications. 

B. Petition More Appropriately Seeks Plant-Specific Relief 

As suggested above, the petitioner has apparently chosen an 
inappropriate procedural device. If in fact the petitioner is 
legitimately concerned about safety compliance at the Limerick 
and Peach Bottom stations, the proper approach is plant-specific 
enforcement action. Specifically, the petitioner could seek a 
waiver of the electric utility exemption in that case under 
10 C.F.R. § 2.758(b) or other plant-specific relief under 10 
C.F.R. § 2.206 (rather than a generic rulemaking amendment). 
However, even if the petitioner had pressed this effort, his 
petition still fails to offer proof sufficient to warrant 
relief. 

As stated above, "the 'reasonable assurance' requirement of 
10 C.F.R. §50.33 does not require a demonstration of near 
certainty that an applicant will never be pressed for 
funds ... . "lif Because of the absence of a precise link 
between safety and financial qualifications, it has been held 
that "neither the Commission's regulations nor the Atomic Energy 
Act mandate the institution of enforcement proceedings merely 
because a licensee may be experiencing financial difficulties."W 
The Commission has stated that "[m]ere speculation that 
financial pressures will undermine the safety of licensed 
activities is not enough ... [because] the critical question 

1JV Public Service Co. of New Hampshire (Seabrook station, 
Units 1 and 2), CLI-78-1, 7 NRC 1, 19 (1978). 

19/ Detroit Edison Co. (Enrico Fermi Atomic Power Plant, 
Unit 2), LBP-78-11, 7 NRC 381, 392 (1978); cited in 
Petition Concerning Financial Qualifications of Nuclear 
Power Plant Licensees, DD-81-23, 14 NRC 1807, 1809 
(1981). 

W Cleveland Electric Illuminating Co. (Perry Nuclear Power 
Plant, Units 1 and 2), DD-85-14, 22 NRC 635, 637 (1985), 
quoting. Maine Yankee Atomic Power Co. (Maine Yankee 
Atomic Power Station), CLI-83-21, 18 NRC 157, 160 
(1983), aff'g. DD-83-3, 17 NRC 327 (1983); Public 
Service Co. of New Hampshire (Seabrook Station, Units 1 
and 2), DD-82-8, 16 NRC 394, 395 (1982). 
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is ... whether such constraints have had an adverse impact on 
safety or are substantially likely to affect safety adversely."W 

The Commission has further commented that a waiver of 
the financial qualifications exemption "can be granted only in 
unusual and compelling circumstances."ll/ The fact that 
relatively few waiver petitions have been filed in NRC 
adjudicatory proceedings, when combined with the "fact that few, 
if any, such petitions have been successful," underscores the 
difficulty of meeting the waiver standard.£1/ The petition in 
the present case offers only the supposed admission by PECo that 
it is experiencing "financial difficulties." Only through 
conjecture is any attempt made in the petition to link potential 
safety compliance with this financial difficulty. We fail to 
see how an unsubstantiated allegation of insufficient financial 
qualifications could meet the required threshold level of proof 
to warrant a waiver or any other plant-specific action. 

The Atomic Safety and Licensing Board ("ASLB") has recently 
determined that the singular fact that a nuclear power utility 
company had filed a Chapter 11 Bankruptcy petition does not, per 
se, require a grant of a§ 2.758 waiver of the electric utility 
exemption.2.±/ In the present case, the petitioner has not even 
speculated that PECo's financial position might eventually 
require a Chapter 11 reorganization. However, even if the 
petitioner had alleged that a Chapter 11 filing by PECo was 
imminent, the ASLB has determined that the bald assertion that a 
Chapter 11 reorganization filing may exclude a utility from the 
ratemaking process, "without a great deal more, ... falls far 
short of meeting the ... burden under 10 C.F.R. § 2.758."~ 
The current petitioner has failed to allege and substantiate any 
facts which provide the necessary indications of serious 
financial concerns required for the ASLB to certify a§ 2.758 
waiver petition to the Commission. 

Finally, petitioner alleges that the "shaky" financial 
condition of PECo, when combined with the other postulated 
concerns of PECo, will ultimately force the decommissioning of 

2_V Northern States Power (Monticello Nuclear Generating 
Plant, Unit 1), CLI-72-31, 5 AEC 25, 26 (1972). 

W See Public Service Co. of New Hampshire (Seabrook 
station, Units 1 and 2), ALAB-895, (July 5, 1988), Slip 
Op. at 15. 

2.±/ Id. at 22-23 . 

.2._V Id. at 23. 
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the Limerick Unit 2 station, which the petitioner speculates 
PECo cannot finance. This allegation points to yet another 
fundamental misperception of the NRC's regulations. When the 
Commission published the rule changes which eliminated case-by
case financial qualifications examinations, it stated that 
decommissioning funding was more appropriately dealt with in the 
form of a specific rule governing decommissioning funding.2...§/ 
The Commission has recently published its final decommissioning 
rule.£Zj Compliance with the decommissioning funding rule is an 
issue separate from compliance with the "financial 
qualifications" rules.2Jij 

3. Conclusion 

The petitioner proposes a generic rulemaking amendment to 
reinstate case-by-case financial qualifications examinations in 
operating license hearings as a solution to alleged financial 
problems at PECo. Not only has the petitioner failed to support 
any allegations sufficient to question the validity of the NRC 
rules now in force, but he has failed to indicate why he has 
presented what is essentially a petition for plant-specific 
relief in terms of a proposal for generic rulemaking. 

The petitioner alleges in broad statements that PECo has a 
shaky financial position which he believes represents a present 
hazard to public safety. The petition, however, neither 
provides substantive proof of these alleged financial 
conditions, nor proof that, even if the financial conditions 
exist as asserted, these conditions would actually compromise 
PECo's desire or ability to comply with safety regulations. 

Finally, the petitioner fails to recognize that any 
speculation regarding PECo's ability to provide adequate 
decommissioning funding is more properly addressed under the new 
decommissioning rule, not through a generic rulemaking to amend 
10 C.F.R. § 50.33(f). 

In sum, we are of the opinion that the current rules allow 
the Commission to determine the financial qualifications of an 
applicant or operating licensee in a reasonable, flexible, and 

26/ See 47 Fed. Reg. at 13,751. See also Public Service Co. 
of New Hampshire, Slip Op. at 36, n.66 (July 5, 1988). 

27/ See 53 Fed. Reg. 24,018 (June 27, 1988). 

W See Public Service Co., Slip Op. at 36, n.66 (July 5, 
1988). See also Maine Yankee Atomic Power Co. (Maine 
Yankee Atomic Power Station), DD-83-3, 17 NRC 327, 329 
(1983). 
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efficient manner, in full compliance with the mandate of the 
Atomic Energy Act. Any specific financial difficulties 
resulting in potential safety problems can most effectively be 
addressed on a plant-specific basis. Therefore, we strongly 
recommend that the Commission deny the petition and decline to 
amend the well-supported ·regulations. 

submitted, 



JOHN 0. LEONARD, JR. 
VICE PRESIDENT · NUCLEAR OPERATIONS 

OCT 271988 

Secretary 
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VPNO 88-144 

u. S. Nuclear Regulatory Commission 
Washington, DC 20555 

ATTN: Docketing & Service Branch 

Subject: Comments on Marvin Lewis; Petition for Rulemaking 
Docket No. PRM- 50-52 

Gentlemen: 

The Long Island Lighting Company (LILCO) hereby submits our 
comments in response to the petition by Mr. Marvin Lewis seeking 
a rulemaking for the purpose of reinstating financial qualifica
tions as a consideration in the operating license hearings for 
commercial nuclear facilities within the Commission's juris
diction. 53 Fed. Reg. 32,913 (August 29, 1988). LILCO believes 
that Mr. Lewis' petition should be denied because the petition 
fails to establish a basis for the requested generic rule change. 

LILCO does not comment on the accuracy of Mr. Lewis' comments on 
various facilities belonging to Philadelphia Electric Company. 
However, as to his assertion that LILCO "has admitted that it 
does not have sufficient monies to pay for decommissioning," 
LILCO submits that it has never made any such admission. 
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October 27, 1988 
C300-88-0484 

GPU Nuclear Corporation 
One Upper Pond Road 
Parsippany, New Jersey 07054 
201-316-7000 
TELEX 136-482 
Writer's Direct Dial Number: 

Secretary of the Commission 
U.S. Nuclear Regulatory Commission 
Washington, D.C. 20555 

DOCKET NUMBER 

Attention: Docketing and Service Branch 

Dear Sir: 

PETITION RULE ;.~M ...:::)0 -5.,:2 

~ ~ ?.,;2.91.i) 

Subject: GPU Nuclear (GPUN) Comments 
Re: Marvin Lewis; Petition for Rulemaking 
Electric Utility Financial Qualification 

The Commission reouested comments on the subject petition for rulemaking 
(Docket No. PRM-50-52) by notice in the Federal Register on Augu~t 29, 1988 at 
53 FR 32913. This letter provides comments by GPUN on the subject petition. 

GPUN believes the Commission should deny the petition for rulemaking submitted 
by Mr. Lewis. GPUN offers the following comments for the Commission's 
consideration: 

GPUN knows of no instance where the financial condition of an electric 
utility has had detrimental effect on public health and safety with regard 
to nuclear power plant operation. 

The Commission, when publishing the final rule (49 FR 35747, September 12, 
1987} eliminating electric utility financial Qualification from 
consideration during the operating license stage, used arguments which are 
still valid today. · 

NO\J _ 1 1988 

GPU Nuclear Corporation is a subsidiary of General Public Utilities Corporation 
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Ratemaking authorities, while ensuring that the cost of electric service 
remains reasonable, have a further obligation to ensure sufficient utility 
revenues to maintain electric service reliability and to meet the costs of 
safe nuclear plant operation. It is inappropriate to presuppose that 
ratemaking authorities would act irresponsibly such that public health and 
safety are compromised. 

The Commission has not relinQuished its authority to review the adeouacy 
of nuclear power plant licensees to operate their facilities, including 
utility financial Qualification, at any time. 

Experience has shown that electric utilities have taken appropriate 
measures to ensure their nuclear facilities have adeQuate resources for 
safe operation even during periods of financial pressure. These measures 
have included securing interim rate relief, obtaining special lines of 
credit, deferring non-nuclear maintenance and capital improvements, 
suspending stock dividends and establishing other cost-containment 
measures. In nearly all cases, the financial pressures have been 
temporary. 

In conclusion, GPUN believes the basis the Commission used in promulgating its 
final rule remains valid and the subject petition for rulemaking has no merit 
and should be denied. 

JLS/PC/pa(7622f) 

cc: CARIRS - TMI & O.C. 

vf.?£~'. 
Director, Licensin g & Regulatory 
Affairs 
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October 24, 1988 

Secretary 
U.S. Nuclear Regulatory Commission 
Washington, D.C. 20555 

DO£KET NlJ·.~BER 

Attention: Docketing & Service Branch 
PETITION RULE~RM .!:>O -~-o<.. 

t 2,F",ea.-i9 If 
Re: Docket No . PRM-50-52 of 10 CFR Part 50 

Dear Sir: 

We suppor the request that the NRC reinstate financial qualifications 
of utilities as a consideration in the operating licensing hearings for 
electric utilities. 

This issue has direct and indirect bearing on public health and safety. 
A utility that is under financial duress, often a result of ineffectiYe 
management, may take short cuts in operation and procedures which result 
in accidental releases of radiation that endanger the public. 

Our experience in re~carching the Philadelphia Electric Company (PECo), 
gives us reason to believe that large, unplanned expenses haYe greatly 
weakened the utility, with no relief in sigh . This weakened fiscal 
condition can translate into substandard operation. 

We were told that PECo has poured over $350 million into refurbishing 
Peach Bottom, plus has the continuing monthly cost of $5 million each 
month (now 19 months, with no restart in sight) for replacement power 
while Peach Bottom is out of service. Another $9 million a month cost 
is split among the three other partner utilities. These three utilities 
have sued PECo $250 million to recover these costs. Early this Year 
some PECo stockholders announced a lawsuit against management for its 
gross mismanagemen of Peach Bottom. 

PECo estima es it will cost $80 million to repair a radioactiYe fuel 
leak at Limerick I that was detected this past August. 

PECo's long history of incompetence and irresponsibility should have 
been a factor in considering the licensing of Limerick I and II. It is 
irresponsible of the NRC to rescind the rule which eliminates financial 
qualifications from consideration in licensing. 

P]ease reinsta e this rule. 

Sinrerely, 

c;;v~W~ 
P.O PDX 902/COLUMBIA,MD/21f}14 11 

(30D 381-2714/ 433-4674 
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STEVE C, GRIFFITH, .JR, 
LEWIS F. CAMP, .JR. 
RAYMOND A,.JOLLY, .JR. 
W, EDWARD POE,.JR. 
ELLEN T, RUFF 

DUKE POWER GOMP.ANY 

WILLIAM LARRY PORTER 
.JOHN E, LANSCHE 
ALBERT V. CARR, .JR. 
WILLIAM .J. BOWMAN,.JR. 
ROBERT M. BISANAR 
W. WALLACE GREGORY, .JR. 
RONALD V. SHEARIN 
EDWARD M. MARSH, .JR, 
RONALD L. GIBSON 
.JEFFERSON 0. GRIFFITH,JJ:I: 
.JEFFREY M.TREPEL 
GARRY S, RICE 
LISA A. FINGER 

Of' COUNSEL 

WILLIAM I. WARD, .JR, 
GEORGE W, FERGUSON,.JR, 

Secretary 

LEGAL DEPARTMENT 

P. 0. Box 33189 

GHARLOTTE, N. c. 28242 

October 28, 1988 

U.S. Nuclear Regulatory Commission 
Washington, D.C. 20555 
Attn: Docketing and Service Branch 

RE: Marvin Lewis; Petition for Rulemaking 
Docket No. PRM-50-52 

Dear Mr. Secretary: 

(704} 373- 2 5 7 0 

·aa OCT 27 AlO :oa 
on- 11 . •. :.. 
DOCK (•;·.,ll' 

BRAN " . 

DOCKET NUMBER 

PETIT; .,:: ;.J RULEf--P_R~-~-~-=
0
,...~, ;~ 

Duke Power Company (Duke) is pleased to have the opportunity to submit 
comments on the captioned Petition for Rulemaking. Marvin Lewis, (Petitioner) 
seeks a change in the Commission's regulations, at 10 CFR §§2.104(c)(4) and 
50.33(f),l/ which under normal conditions exempt from NRC review of operating 
license applications, including hearings, the financial qualifications of 
applicants who are ''electric utilities." Petitioner alleges that the 
Commission's present rules prevent the financial condition of a utility from 
being investigated during licensing hearings, thus requiring the assumption 
by NRC of financial adequacy on the part of the utility which could pose a 
danger to the public health and safety. 

For the reasons set out below, Duke believes that Petitioner's request 
should not be addressed in a generic rulemaking. To the extent Petitioner 
has stated an appropriate claim, avenues exist within current NRC regulations 
to allow Petitioner to raise those claims for consideration. Thus there is 
no need for a rulemaking of the nature sought and Duke urges the Commission 
to dismiss the Petition. 

Petitioner, a resident of Philadelphia, Pennsylvania, appears to be 
concerned about the financial stability of the Philadelphia Electric Company. 
Petitioner maintains that Philadelphia Electric Company, because of 
long-standing operating problems at Limerick and Peach Bottom, suffers 
financial difficulties and that such financial problems may lead to a 
situation in which these plants will have to be shut down. Therefore, 
Petitioner requests that the NRC amend its rules to reinstate review of 
financial qualifications as a requirement for all electric utilities, and 
suspend the licensing proceedings for Limerick Unit 2, until Philadelphia 

1/ The Notice published in the Federal Register (53 Fed. Reg. 32913, August 
29, 1988) does not specify the sections to be amended. It is believed, 
however, that the references i n the text are the applicable prov isions 
of the Commission's rules. NOV - 1 1988 

AcKnoW!tt!gt'.tl ~, t~t .. .. ~ . • ; .•...• 
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Electri c can demonstra te to NRC that it is financially qualified to safely 
proceed with Limerick 2 and its other nuclear operations. 

In Duke 1 s view the relief requested by Petitioner, viz., generic 
amendment of NRC 1 s rules, is inappropriate. Mr. Lewis appears not to have 
raised issues for utilities other than Philadelphia Electric and, so far as 
can be determined from the Notice published in the Federal Register, has 
presented no basis for reviewing the financial qualifications of all electric 
utilities. Leaving aside the question whether his allegation with respect 
to Philadelphia Electric raises an issue which the Commission may find 
cognizable, the Commission's rules as they currently are constituted provide 
avenues to Petitioner to raise the questions he wants considered, assuming 
he can make the proper showing, and thus provide him the relief he seeks 
without resorting to a generic ~ulemaking. 

For example, if Petitioner seeks relief with respect to any aspect of 
operation of those Philadelphia Electric plants that currently hold operating 
licenses, the appropriate avenue for him to pursue is to petition the 
Executive Director for Operations under 10 CFR §§2.202 and 2.206 for issuance 
of a show cause order "to modify, suspend, or revoke [the operating license 
or l icenses] or for such other act ion as may be proper." If Mr. Lewis is an 
intervenor in the licensing proceeding for Limerick Unit 2 and seeks a 
financial review of Philadelphia Electric as a part of that licensing process 
for Limerick 2 (and it appears that he does) the proper avenue for him to 
follow is to petition the Commission under 10 CFR §2.758 for a waiver of or 
exception to the general rules set out in §§2.104(c)(4) and 50.33(f). If Mr. 
Lewis is not now an intervenor in the Limerick 2 licensing proceedings he may 
seek permission from the NRC, under 10 CFR §2.714, to so participate to raise 
his concerns in that forum. 

Because Mr. Lewis has existing avenues of relief open to him and because 
his Petition presents no compelling reason why the Commission should amend 
its current rules the Petition for Rulemaking should be denied. 

AVC/sjr 

-2-
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Secretary of the NRC 
USNRC 
Washington, D. C. 20555 

Dear Secretary, 

DOCKtT NUMBER 

PETITl:..N RULE PRM -S.;2.J 

(:!.3F/?. b~I~ 

Marvin I. Lewis 
7801 Roosevelt Blvd.#62 
Phi J. a • , PA 1 9152 

"88 OCT 27 A10 :05 

FF 1c~ 
0 CKC 1M.1 

ANt,;._ 

Please accept the following as my further comments on the 
Petition for Rulemaking noticed in 53 FR 167:32913 dated 29 
August 1988. I am adding a New York Times article to the record. 
If adding the entire article infringes upon copyright rules, 
please add only this reference: New York Times dated 10-5-88 on 

....:,.aqe Al entitled,"Lilcc,'s Cc,mpeting Vc,ices~ While still pursL\ing 
. cense fc,r Shc,reham, Utility seems intent c,n abandc,ning plant." 

What the article points to and what I was trying to bring out 
in my petition is that a utility in financial trouble perfo ms 
acts which are not in the interest of the health and safety of 
the public. A utility in financial difficulties would put the 
health and safety of the public on the backburner and its own 
financial survival ahead of everything else. This is happening 
right now where local utilities cannot secure enough experienced 
control room operators and have had to ask for less experienced 
operators to be approved at TMI2. The NRC would be under pressure 
tc, allc,w many of these practices Lmder the fear that the utility 
would crash without these questionable approvals. 

We are facinq many financial problems ahead in the nuclear 
industry. A signal from the NRC to allow practices for money 
saving reasons only would give a green light tc utilities to 
practice questionably. A signal from the NRC that financial 

a ·c,blems ~,iill again be studied as a part c,f licensing wc,uld q1ve 
• signal to public and utilities to keep the question of safety 

above the question of finances. The Atomic Energy Act requires 
that all safety questions have preference over financial 
questic,n.;;. 

The petitioner is also Action Director fer the Environmental 
Coalition en Nuclear Power, and has contacted the Director. ECNP 
has joined and agreed with this petition for rulemaking. 

CANE 
Marvin Lewis 

7801 Roosevelt Blvd. #62 
Philadelphia, PA 19152 

::::~ :7~ 
7801 Roosevelt Blvd.#62 
Ph1la., PA 19152 

t. 

NO\/ - \ 199J 
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Lilco's Competing Voices 
While Still Pursuing License for Shoreham, • 
Utility Seems Intent on Abandoning Plant 

ByMATTHEWL.WARD /i~~/FX 
The Long Island Lighting Company plowed ahead thr ug efr.~~ifficult 

has coveted an operating license for its engineering an co truction and rip
Shoreham Nuclear Power Station for ping out and rebuilding, all the while ig-
20 years, but as it nears its goal the util- noring the critics who predicted that 
ity is showing ambivalence, simulta- Shoreham could reduce Lllco to pen
neously seeking permission to open ury. 

Shoreham while patiently Now that the opponents have been 
awaiting approval of an proved right - Lilco has indeed been 

News agreement to abandon it. impoverished by Shoreham's soaring 
Analysis Even if it obtains a Ii- costs, in part due to the delays the crit-

cense to raise Shoreham to ics caused - Lilco is holding off claim
full power, Lilco has said it ing its prize because the reactor no 

will not operate the $5.3 billion, 800- longer offers the benefits it once prom
megawatt reactor as long as the agree- ised. 
ment with New York State to abandon Experts on utility operations say that 
the plant is still up for approval by its the difference between abandoning the 
s •holders and the state. plant and operating it would not be as 

. Monday, when Lilco finally re- stark as it would seem at first glance. 
ceived approval from the Securities Engineers would lament destroying an 
and Exchange Commission to schedule unused machine, but even if an operat
a hareholders meeting for Nov. 4, a ing license were granted, further legal 
deadline of sorts was also set: If the challenges by the state and Suffolk 
state does not act, the tentative agree- County could delay its opening for 
ment allows Lilco to withdraw from it 
14 days after its shareholders vote. But Continued on Page B2, Column l 
Lilco, having pursued its "dual track" 
to keep open the option of operating the 
plant while negotiating with the state to 
abandon it, may be prepared to wait 
longer. 

A Change of Heart 
Lilco executives, like businessmen 

anywhere, have not bared their goals 
and negotiating strategy to the public. 
But some of their thinking can be dis
cerned from their actions, their state
ments _and from talking to experts in 
the field. 

Nc>' '"UShing toward commercial 
ope, ,1 reflects a change of heart. In 
the early 1980's, when Lilco won a li
cense for low-power operation, it 
quickly moved ahead, even though 
such operation substantially boosted 
the cost of an abandonment. 

Operating the plant has been the cen
tral imperative of the utility, which 



I 
Lil~O On Shoreham: Strategj Has Conflicting Goa!s 

Continued From Page AI 

years more. The state and the county 
oppose Shoreham on the ground that 
Long Island could not be evacuated 
safely in a nuclear accident. 

In addition, regulatory decisions and 
the negotiations with the state have al
ready reduced the financial impor
tance of opening the plant. And starting 
up the huge reactor would introduce 
new problems for Lilco's thinly 
stretched power network. 

Delay in Legislature 
The current delay is in the State 

Legislature. Long Island legislators 
contend that the settlement is too 
generous to Lilco. The utility, unchar
~cteristically, has waited patiently, al
µiough the period between Election 

ay and Inauguration Day could be 
ritical for Shoreham. 

Jess constrained about licensing the ishoreham to the state for $1, call~ for 
plant. After Inauguration Day, its view Operating the rate increases of 5 percent a year, nr 
of Shoreham may change, especially if the first three years and of about that 
the new President is Michael S. Duka- plant is still an much for seven more years. Those in-
kis, who is far less sympathetic to the creases are about what Lilco would 
nuclear industry than the Reagan Ad- Optt"on. have received under a "Shoreham 
ministration has been. phase-in plan" developed two years 

But Lilco does not seem to think it ur- 1----------------1ago by the Public Service Commission 
gent that the commission decide soon. to get the price of the operating plant 
One reason may be that a court chal- That is because the state >ublic into rates without too much shock to 
lenge to a license is likely, throwing Service Commission ruled in 19Hl that consumers. 
d b · h h J Id Lilco had imprudently spent $14 bil-

ou t on Just w en t e p ant wou op- lion, mostly through mismanagement The Public Relations Factor erate. But perhaps most striking I d ff 
among the probable reasons for Lilco's of construction, and that that anount If there is no major financia i er-
patience is that the plant's fate means could not be passed on to consumers. ence, there are nonfinancial gains to 
much Jess to the utility than almost The commission, however, al;o de- abandoning Shoreham. One is public 

f cided that regardless of what rwenue image; although it has not always been anyone could have imagined a ew Lilco could expect under trad tional obvious in recent years, utilities prize 
years ago. rate-making procedures, the utility their relationship with the public. 

Cost Already Reduced should not go bankrupt. So it put an- "If they close the reactor," said one 

After Election Day, when the votes of 
ng . ers are not a pressing con

ern t Republican Party, the Nu
lear Re latory Commission may feel 

Normally, utilities earn nothing on other $1.9 billion of Shoreham's cost executive of a utility with nuclear 
their investments in generating sta- into the formula used to calculate plants in the New York metropolitan 
tions until those plants enter service, at rates, even though the plant was not region, "people will stop bashing them 
which time rates rise to reflect the in- running. As a result, Lilco is already over the head." Another utility execu
vestment plus a rate of return. But in earning a return on that part of Shore- tive said that if Lilco gives up on Shore
Shoreham 's case, the $5.3 billion cost ham, about $400 million a year. ham, "it will be like the Marshall Plan, 
has already been whittled down to In addition, the plan negotiated with with Lilco as the defeated country." 
about $2 billion. the state, under which Lilco would sell For the first time in years, Lilco could 

have the cooperation of the Public ~----------.....,===============::::;::=======:;:::::::'============ Service Commission and local govern-

ments. 
Part of that image is the reliability of 

electric supply. Since the early 70's, 
Lilco has argued that completing 
Shoreham was necessary to avoid im
minent summer brownouts and black
outs. If such events come after Shore
ham is shut by an agreement, Lilco can 
say, "I told you so." 

Alternatively - if the experience of 
other utilities is any guide - even if 
Shoreham did begin commercial 
operation, there is a fair chance it 
would still be unavailable on peak days, 
posing other problems for Lilco. 

Reactors like Shoreham are gen
erally available for use less than 60 
percent of the year. The owners can 
improve the odds by scheduling main
tenance shutdowns for periods of low 
demand in the hope that the reactor 
would be ready when the busy summer 
months come. 

Delays Are Common 
But unscheduled shutdowns, or 

delays in reopening, are common. 
Reactors in Massachusetts, Pennsyl
vania, Tennessee and Alabama have if 
been shut for more than a year because 

8 of management problems. There is al- c 
ways the possibility of major equip-

1 ment failures, like those that have 
closed Indian Point 3 in Buchanan, 
N.Y., or Robert E. Ginna, near Roches
ter, for months at a time. 

And there is always the chance of ac
cident. The Three Mile Island Unit 2 
reactor was the newest in the nation at 
the time of its partial meltdown 10 
years ago next March. 

And far technical reasons, even when 
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DOCKET NUMBER 
~;l. 

PETITION RULE PRM ~ 
e FIC0~9/~ 

OCT 24 AlO :48 

~: 0;. -::: 1_ 

COMMEN S OF OHIO CITIZENS FOR RESPONSIBLE ENERGY, '~.- N -i. ,~1t•O-CRE•> 
C•N PETITION FOR RULEHAKING, MARVIN LEWIS, PRM-50-52, - .. .. FED. 
REG. 32913 <AUGUST 29, 1988) 

PRM-50- 2 would reinstate th financial qualifications revie 
at th operating license stag for nuclear power reactor
operated by electric utilities. OCRE supports this petition. 
In addition to granting th p titioner's requests, the NRC 
should also reop n all recently complet d licensin proceedin s 
in Which financial qualifications was excluded as on issue due 
to th NRC's rulemoking. Petitioners and intervenors should be 
allow d to litigate the financial qualifications issue in these 
proc edings to ensure that financial factors do not adversely 
impact on safety, 

The NRC's rulemaking assumed that electric utilities, being 
r guloted entities, would always b assured an adequate rote of 
return. This is in fact not always true, especially in recent 
y ors as utilities with large and expensi v e nuclear gene~oting 
facilities hove attempted to recover their investments, Th
public utility commissions, mindful of public outcry against 
rising electric rates and of the impact of •rate shoc k•, have 
limited relief for these utilities, An example is th 
Cleveland Electric Illuminating Co., which is trying to recover 
its investment in Unit 1 of the Perry Nuclear power Plant in 
Ohio and Sea v er Valley Unit 2 in Pennsylvania. The public 
Utilities commission or Ohio has twice denied an emergency rate 
hike request for CEI, despite a finding that the utility's 
financial health wa precarious. This has lead the company to 
take the extraordinar y step of exhorting its shareholders to 
rite to the PUCO and to newspapers urging more favorable 

r gulatory treatment by the PUCO. see attached letter, This 
letter contains the disturbing statement that CEI does not have 
the money for maintenance, equipment, and personnel. This is 
truly o frightening condition or a utility operating a nuclear 
power plant. 

some state regulatory commissions hove imposed or are 
considering performance standards for nuclear power plants. 
This creates a dangerous incentive for cutting corners on 
maintenance or operating a plant when a shutdown would be more 
prud_nt, 

The state regulatory commissions s hould not necessarily be 
blamed for this situation . They are simply responding to 
constituent pressure and t eir manda e to balance the conomic 
interests of the utilities and the ratepayers. Nuclear safet y 
has simply not been a primary considerati on . if it is 
considered ot all, This is to b e xpected in the regulatory 
system set up by the Atomic En rgy Act, ith its federal 
pre-emption of radiological health ad -arety issues. But, by 
r~scinding the financial qualifications review at the operating 
license stage, the NRC has created o regulatory vacuum. Neither 

d • C VT 2 7 19°0 
~cknowledie oy car .••••• • • •· • ~ 
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th 
pr 

stats ore exo ining the impact of 
on nuclear power plant af tY. 

financial 

Ab nt a national requirement (mot likely impo ed bY congress 
on t st t and er oting constitutional and j uri diCtionol 
issu , as w ll as being unpopular and difficult to enact ) on 
~tate re ulotory commi_sions to consider the nuclear safety 
impact of th ir rot making d cision and polici s, any such 
con !derotion will be voluntary, frogm nt d, and piecemeal. 
such CQTISid ration are really th job Of th NRC, Which would 
hov uniform, national standards for financial qualifications 
r vi ws. Th NRC should quickl reinstat the financial 
quali ication tondards in plac b fore th ir reci ion. 

Ind ed , it is surprising that th NRC ould not want to ensure 
th financial h alth of its licenses. In recent y ars the NRC 
has paid con ideroble attention to th costs or it r gulations 
on it liens e . see, e.g., th Bock it Rule, 10 CFR 50.109 • 
If on-ideration of costs to liens es in nacting or enforcing 
r ulotery r quire nts is appropriate, t n surely it is 
prop r to xamine the financial health of lie nsees to 
d t rmin th ir fitn ss to hold an op rating icense, 

Th NRC -hould rant PRM-50-52 imm diat lY. 
which is not being addressed, 

opportunity to protect th e 
~roubled utiliti s. 

R spectfullY submitt d, 

~u an L. Hic,t 
27 Munson Road 

M ntor, OH 44060 
( 216) 2~5-3158 

and the 
public 

A erious problem 
NRC should take 

from financially-



6200 Oak Tree Boulevard 
Independence OH 
216-447-3100 

Dear Share Owner: 

Moil Address 
PO Box 94661 
Cleveland. OH 44101-4661 

September 14, 1988 

Six years of unfair regulatory decisions by the Public Utilities Commission of 
Ohio have left us frustrated and in need of your help. In the absence of 
adequate rate increases, it will not be possible to keep our commitment to 
customers to provide the high quality service they deserve and expect. 

Vhile our customers may suffer in the future, you, as share owners, have al ready 
suffered from the PUCO's decisions. So, in your o~n self-interest, we ask that 
you write to the PUCO chairman, Thomas V. Chema. We will give you his address 
after a look at the recent PUCO record. 

That record includes regulatory decisions that have added billions of dollars t o 
the costs of the new nuclear units we built to ensure a rel iable supply of 
electricity for Northern Ohio. 

In the late 1970's, we asked the PUCO on several occasions to include 
"Construction Work in Progress" in our rate base. If the PUCO had done this, the 
total financing costs of building Perry Unit 1 and Beaver Valley Unit 2 would 
have been significantly lower. 

The Commission has consistently urged us to come up with "creat i ve solutions" to 
avoid the "rate shock" that would supposedly result from recovery of our 
investment in the nuclear units. Here are some of t he things we did: 

*The Cleveland Electric-Toledo Edison aff i liat i on saved $56 
million in 1987, 67% more than was projected. 

*We put together the largest sale and leaseback of 
generating capacity in utili ty history. The $1. 7 billion 
proceeds enabled us to redeem or refund near ly a bi l lion 
dollars of high cost debt. Other proceeds were intended to 
help hold down customer rates in the future but we are 
having to spend that cash now to pay our bills. 

*A comprehensive evaluation ~f daily jobs and departmental 
activities enabled us to offer a voluntary early retirement 
program that 544 employees accepted. The ongoing program 
promises significant additional savings. 

*We developed a plan to phase in rate increases to recover 
our nuclear investment over a 10 year period, rather than 
all at once. 

' 



. The fUCO's response to these cost-cutting successes and the phase-in plan is 
disheartening. Last December, the Commission gave us an extremely small rate 
increase, then later cut even that token amount. 

In January, the PUCO ordered disallowances totaling about $800 million in 
connection with alleged imprudent management of the construction of Perry. Our 
share of that is about $400 million. That decision contrasted sharply with a 
finding in the less hostile political environment in Pennsylvania: the 
Pennsy l vania Public Utilities Commission found no imprudence. 

Also in January, the PUCO required us to discontinue booking an equity return as 
part of the carrying charges on our completed ~onstruct i on not yet in rate base. 
This is a complicated accounting issue but in essence it means share owners are 
not getting even an IOU on their investment and will not until the PUCO orders a 
phase-in plan. The accounting decision has lowered our reported earnings in 
1988. 

The PUCO's reluctance to grant rate increases led directly to our painful 
decision to cut the common stock dividend last March. 

' The final straw came with the PUCO's August 23 decision on our emergency rate 
A increase request. The PUCO conceded that Centerior's "financial health is i n 
., serious peril," but nevertheless refused to grant even a nickel of the increase 

we badly need. Last week, the PUCO staff made recommendations in four pend i ng 
cases that continue this negative regulatory record . 

Not only has this record cost you as an investor, it has placed at risk our 
ability to continue to provide service. Ye just do not have the money for 
maintenance, for equipment, for people to do the work. If you find this as 
disturbing as we do, you may wish to write letters to your local newspaper. 
Your letters will help offset the noisy activi sm of various anti-utility and 
anti-nuclear groups. 

In particular, you may wish to write to the PUCO. Please write to Hr. Thomas V. 
Chema, Chairman, The Public Utilities Commission of Ohio, 180 East Broad Street, 
Columbus, OH 43215. 

Enclosed are some suggestions for points to make in your letter. 
appreciate receiving copies of any letters you send. 

Ye would 

In the coming months we face PUCO decisions in the principal rate cases for both 
our operating companies and additional proposed disallowances of inves tment i n 
both Perry and Beaver Valley. We have appealed four of the PUCO's more onerous 
earlier decisions to the Ohio Supreme Court and we have asked the Commission to 
reconsider granting an emergency rate increase. 

Ye need your help and we hope you will write Chairman Chema. 

Sincerely, 

Robert H. Ginn 
Chairman and 
Chief Executive Officer 

Richard A. Hiller 
President 

' 



Letter writing tips 

Letters to Chairman Chema or to the editor of your local paper 
should be in your own words and no longer than necessary to make 
your point. You may wish to consider these suggestions: 

* The cost to you of the PUCO's decisions. (In the past 
two years the price of Centerior Energy common stock 
has fallen 50% and the dividend has been reduced 
37.5%.) 

* Only a f i nancially healthy electric ut i lity can assure 
the high quality service necessary for local economic 
growth. 

* The Perry and Beaver Valley 2 units have been producing 
power for nearly a year. It's time for customers to 
begin paying for them. 

* Centerior Energy has significantly reduced its costs; 
further cost reductions could affect service. It's 
time t o raise rates. 

* The Centerior Energy phase-in rate plan is fair to 
customers and would enable share owners to recover 
their investment in facilit i es now providing power. 

* The PUCO should promptly approve the Centerior Energy 
phase-in rate plan. 
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Gentlemen -
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Re: Docieet FRN-50-52 

... CC.:Kl i[ C• 
thNRC 

Petition for rulemakin_g_ 
by 1~1arvin Lewis "88 (la 11 P 4 :l O 

Despite Mr Lewis' speculations about the potential shut
down of Limerick 2 (which we'll bet you won't acce~t), 
he makes a strong case for the necessity for financial 
stability of utilities involved in nuclear power. 

we feel you should give his petition a f air nearing , 
admit you used poor Judgment in issuing a final rule 
on Sept 12"i!t34 - which eliminated financial qualifications 
during licence review - and rescind that ruling. 

·--··--· -I dged by card .• ••••• 
"cknow e 
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NUCLEAR REGULATORY COMMISSION 

10 CFR Part 50 

Docket No. PRM-50-52 

Marvin Lewis; Petition for Rulemaking 

AGENCY: Nuclear Regulatory Commission. 

ACTION: Notice of Receipt of Petition for Rulemaking. 

. 
' ' •( p 

V ' 

SUMMARY: The Nuclear Regulatory Cormiission is publishing for public comment 

this notice of receipt of a petition for rulemaking dated June 6, 1988, that 

was submitted by Marvin I. Lewis. The petition was docketed on June 8, 1988, 

and assigned Docket No. PRM-50-52. The petition requests that the Commission 

ame nd its regulations in 10 CFR Parts 2 and 50 to reinstate financial 

qualifications as a consideration in the operating licensing hearings for 

electric utilities. 

DATE: Submit comments by October 28 , 1988. Comments receiveo after this 

da t e will be considered if it is practical to do so, but assurance of consideration 

cannot be given except as to comments received on or before this date. 

ADDRESSES: Submit comments to: Secretary, U.S. Nuclear Regulatory Cormiission, 

Washington DC, 20555. Attention: Docketing and Service Branch. 

For copies of the petition for rulemaking, write: Rules Review and Editorial 

Section, Regulatory Publications Brarach, Division of Freedom of Information and 

Publications Services, Office of Administration and Resources Management, 

Nuclear Regulatory Commission, Washington DC, 20555. 
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FOR FURTHER INFORMATION CONTACT: Juanita Beeson, Chief, Rules Review and 

Editorial Section, Regulatory Publications Branch, Division of Freedom of 

Information and Publications Services, Office of Administration and Resources 

Management, Nuclear Regulatory Commission, Washington DC, 20555, Telephone 

(301) 492-8926. 

SUPPLEMENTARY INFORMATION: 

Background 

4t The Commission published a final rule on September 12, 1984 (49 FR 35747) that 

eliminated financial qualifications from consideration during the operating 

license review and hearings for electric utilities. The petitioner states that 

issuance of this final rule prevents the financial condition of a utility from being 

investigated during licensing hearings, that the 11 
••• rule requires the assumption of 

financial adequacy .•• , 11 which has resulted in several problems that could pose a danger 

to the public health and safety. 

Petitioner's Interest 

The petitioner, Marvin I. Lewis, is a resident of Philadelphia, Pennsylvania, and 

is concerned about the financial stability of the Philadelphia Electric Company 

(PECO). PECO is the parent utility for Limerick and Peach Bottom nuclear power 

plants located in Pennsylvania. Mr. Lewis believes that Limerick 2 may go 

critical and eventually have to shutdown and that he and residents of the 

surrounding area will be adversely affected by the shutdown. In addition to 

being exposed to radiation from the radioactive waste produced by Limerick 2, 

Mr. Lewis is also concerned about the many costs associated with health risks, 

rate hikes, and other unknown potential problems. 
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Grounds for the Petition 

Mr. Lewis cites several long-standing operating problems at Limerick 1 and 2 

and Peach Bottom plants that he claims have placed a financial burden on PECO. 

Mr. Lewis asserts that PECO has admitted to being under financial pressure and 

that the cost of Limerick 1 and 2 has placed the company billions of 

dollars in debt. Mr. Lewis indicates that the financial problems facing 

PECO will lead to a situation such as the shutdown of Shoreham nuclear power 

plant after it became radioactive. Mr. Lewis states that Shoreham was 

granted a license despite the sha~ financial condition of the parent utility, 

Long Island Lighting Company (LILCO). He claims that LILCO has admitted that 

it does not have sufficient monies to pay for decorrmissioning of the nuclear 

power plant. 

General Solution to the Problem 

The petitioner requests that NRC reinstate financial qualifications as a 

requirement for electric utilities and suspend the licensing proceedings 

- , for Limerick 2 until the parent utility, PECO, can demonstrate to the NRC 

that it is financially qualified to safely proceed with Limerick 2 and its 

other nuclear operations. The petitioner requests that the 3O-day comment 

period for this petition be reduced in order to prevent further financial 

hardship on PECO. 
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Conclusion 

Mr. Lewis believes that Limerick 2 is going "critical, 11 i.e., will begin 

to generate power, and may be closed. Even if the plant stays open, 

Mr. Lewis states that the shipment of radioactive waste will expose him to 

radiation without corresponding benefit, which he claims is in violation of 

the Atomic Energy Act. Mr. Lewis states this Act exhorts the Federal 

Government to protect health and safety of the public and that the 

Nuclear Regulatory Commission has been charged with enforcing this mandate. 

Notice Regarding Petitioner 1 s Request to Reduce 30-day Comment Period 

The staff has read the petitioner's letter to waive the 30-day coment period 

for this notice of petition for rulemaking and determined that it is 

impractical to do so, therefore we are publishing this notice of receipt of 

the petition for rulemaking with an opportunity for the public to corrrnent. 

Petitioner's Proposal 

Part 2 

The petitioner requests that Part 2 be amended to revise §§2.4(s), 2.104(c)(4), 

and paragraph VII.(b) (4) of Appendix A to reflect the language prior to 

issuance of the final rule published September 12, 1984 (49 FR 35747). 
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Part 50 

The petitioner requests that Part 50 be amended to revise §§50.2(x), 50.33(f), 

50.40(b), and 50.57(a)(4) to reflect the language prior to issuance of the 

final rule published September 12, 1984 (49 FR 35747). 

Dated at Rockville, MD. this ·z:>cl day of August 1988. 

For the Nuclear Regulatory Commission. 
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bec.re ➔,~r ,,
USNl-<1, 
Wa5hJnqton. u. L. 

'88 JlN 21 PA :QO "88 J.N -8 P 5 :OS 
MarvJ n J. LeWJ.!: 

'/!::H > 1 Rc,c,seve> l t l:::11 vdJri'fl':- , ; : : 
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Attentic,n: Lhiet. uc,cket1nq and Service> l:lranch 

1-·1ease accept: thl!s pC?t1t1on re.lated tc, loLF-f< 2..1:11..>c<aJ • 1<.> 
Ci-R 2.1::!l.lc. (a) sta:1te:s, 11 Any interested persc.,n may pet1t3c,n the 
Lomm1ss1on to 1sst1e. amend c•r rescind any regulation .. " 

1 respectTully petition the Comm1ss1on to rescind the rule 
.411111iih1ch has el1m1nated,-tinanc1al qual1f1cat:1c,ns from cons1derat1c,n 
9n tho J 1cens,ng o't "electric ut1lit1es ( ;,.1u·R S0.2(x) 

1Jef1n1t:1ons." > W:> a,-e presently taced with the very problem!:': 
which l stated or predicted 1n my S-28-1::14 comments on the rl1le-
10CI-R 2.104(cJ(4) and 50.88(fJ eliminated tinanc1al 
qual1~Jc.at1ons from consideration 1n the electric ut1l1ty 
ope,-at.1ni;:1 J 1cense hearings. lhese prc,blems are a danger tc, the 
health and s~toL~ oT the public. 

:::> I 14 I E:::111::.1.J I UI- ~'HUl::<L E:.r-1 : 

lhe? tJ11.:an=1a1 (..ptal1t1cat1c1n ru!e dc.,e;;; 1,ot a.lJc,~, the t1nan!:L=<i 
cc,nd1tJC:.n c,t tho 11t1lity tc, be 1nvE:-t1qatod d11r1ng l1censJ1,q 
hea,-i,iqs. ltle ,-u1e ,-e:-qui1-ei::. the ass1_1mption c,t t11liH,c1a1 adeq!1c:1cy. 
1h1s assumption ot f1nanc1al adequacy has led to several real 
problems 1,~h1c:h lead to unne:-cessa1·y and 1mneeded radiat1c,n 
expc,sur es. 4I .ln the case c,t the Shc,reham shutdown, the plant was granted a 
i1can50 d8~pJtQ the shaky financial condJt1on ot the parent
ut111ty. Long island Lighting Co. Lilco has admitted that 1t does 
not have su1.-11c1ent mc,n1es to pay tor decomm1ss1oning. fhe Stat::: 
ot Naw Yor~ has ~greed to pick up part ot the decomm1ss1on1ng 
c:c,sts. 

Ancd;l,Ei- c:c1 :it be:-s1des f1nanc1a1 1s the cost 1n added ,-ad1at.ton 
exposLu-es. J.ncreas.od radiation expo5:LtrC? :increases cancer and 
other health risks. lhese added hea!tll ,·1sks 1nvcdve added cc,sts 
which l-JouJd not have occurred it Shoreham had not gone crit1c.aJ. 

S!ic,,-eham worv.e,-s and public are e>:posed to radiation d11r1r1g 
past c•pC?ratJon, T11ture cleanup and transpo,-tation o-r- the 
radioactive wastes. lhe expc,sures. are necessary during clean up 
and decomm1ss1on1ng ot the radioactive plant. lhe Shoreham 
reacto, p.-oduced 11cg1ig1b1e commercial electricity. Comm~rc1a1 
elect, 1c1ty is the only benefit which Shoreham operation would 
have p,oduced. 



ln s 11m, ::ihci, el1::1in r,perat1c,n hc1s p,-r,d11ced no bene.-t1t but hDs 
increased h~aJth costs. 

14 s1m1 la, sit1.1at1c,n is c,cc:urr1nq w1th the L1mer1c:k c'tnd 
~eaLhbottom Nuclear ~ower ~·tants. these plants Rre part oi 
PE:.Lo. the same ut1J itv. I hey all ha-18 st:.::eab!e prc,blems n:?1:::1te-d 
to i.1nanc:Jnq. 

1-'eac.hbo I tc,m lia;:; :;;11 tiered !c,ng shu tdc,~·1,,s due to many 
v10Jat1ons. lhc J~tcst shutdown m~y go past JRnuary 1~8~ 
accc,rd .111g to s ta tem~nts i l I the Pl::.L.:o 1 n ·he,, 1se news! etter, the 
Susq111:::trann<::< LJqhi (S:?t:? aJ l April and May iss•AC?s.) 

l 11ne1 1ck 1 has tac:ed many shutdc,wns, since starting !o~, pow2,-
0perat1on. lhe p~lsonnel who are qualiti~d to work on L1mer1c:k 

a<bLtsq11c,ha11na L19ht, May and Apr11 1Y88 Jss11cs) have 1nst.ead be.•en 
~ressed 1nto 5erv1~e to return Peachbottom ta operation. Ou~ to 

lack o t persc,nnoi, the PE:.L;o organ1 zat 1 c,n has exp er 1enced ·10¼ 
ovei·tlm€ r~t~ Jn solected labor forces. All these problems 
1nci-ease the f1namcial burden • 

.t1c.,th L1me;r1c~· l and 11 receive cc,oJinq water trom the 
Sus1111eha11n:3 RJ ,:e,. lhe 1Je.l.aLY3re> Rivei· t:1as111 Comm1 ss1on c:c,nti c, Is 
the var 11Rr1c.es 1.n1dm ~1h.1.ch L1mer1ck 1 has obtained coed 1ng Hc1tE.-1. 

A ma 1c .. - prc,bab1ll ty exists that the b11sqwr:·han,1a w111 ta11 tc, 
prc,vJd::: suttJc.Jent \vRt::.?r tc.,r either c., bcd,h I .1.me1·1c.k plants. lh€. 
subseq11e11t shutdc.,~i11 Hl!J retlect pc,c,r!f 11po11 the ear rung po~E:::, c,t 
the P~Lo orqanizat1on. 

the s1h1.:atio11 111 th€ PE:.Cc, se1v.1c.e,, "'11-ea 1n.1.m.1cs the s1tuat-tc111 
wh11..h !,as c,c.c.1111 crl 1n the llLL'c, serv1ce a, :::a. 

L 11,e ;;;.i;:r,.•Jcc area 1s grossly overli1111t. !t L1mer1ck 11 
comes on lJnc, I 1mm 1c.:k ..(I will increase the cap"c1ty ot the: 
syst£m to 60½ mo,c capacity than 1s needed tor summer peak load 

-t~A t-'I.IL I c1tE: cas:::) 1:165. > 5 
c!.. Irie mad~ot: tu1- out ot service a,ea sales 1s probJemat.1cal. 

Landrje p1 o~cntJ} s~lls power at a very low rate, and the rul~s oi 
the F-edei-al E:.n£nJy Lomm1ss1on require uti11t1es to buy 1011,est 
avaJJabJe elec.t11cal power available trom the grid. lheretor&. 
PE:.L;o's electric sa.1es suttcr from compet1t1on with t;anadian 
el2ctr1c. Jmports. 

,:j. I he F-cde,-a 1 PUkPA rcqu1 res PE.Lo to buy c.ogenerated 
eloctr1c1ty at least cost. Sales required by PUHPA are boom1ng, 
and threaten the need for add1t1onal electric supply. 

4. P~Co has admitted to being under tinanc1al pressure. the 
cost ot L1merick 1 and 11 has left P~Co with billions ot dollar~ 
in debt. l he rules and rog1Jlat10ns ot both the 1-'A law and tho PA 
PUC requ 1 re that I mnecess.ary and u,,nc-eded c. a.pac 1 ty may not be 
ch~sged 1n tha I c1.tt? base. Capital recc,very 1s nsar impossible. 
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1t,10 t1,1::1,,c:1:1J p,·oblern: tac1nq F'l::.Lc, ~JJ!l !~ad tc, a sttu-3t1c,,1 
m1m1t.:.kJ11q tl,c: bht,i 21larn SJ tuc:1t1c,n. A :hutdc•~~n t•t c•n8 c,r rnc,rG c,t 
the f-'E:Lc, n11c1ca,· po1r,~r plants will lead tc, a s1tuat1ein much !Jke 
bh~i-ch~m. ~c:c.omrnJss1on1nq a radJo~ct1v~ po~er plant wiJJ e :p85C 
many ~\lorkers :1nd 1·E?s1de11ts to u1111ec. .. •ssary and unneeded rc1d 1 ::1 t- 1 c-11, 
expoeur::?s. lhese added health r1sl--'s involve added costs whJch 
w111 occur it Limerick II goes critical. 

Gen:?1 aJ Solution to the Problem. 

A 11,e problem 15 that anc,ther ni1clca, ro1r,cr plant i,nll be 
•clos::?d atter bQC.t 1m1nq rad1oactJve. l.imC?l ir.l; J J' 1s the plant ve,-), 

likely to be ctic,::;en. lhe General bo1ut1011 JS tc, require f-'E:Lc, to 
d~mc,nstratC? tin.=-nc1aJ quaJitication s11ttJLJent tc, decomnnssic,n a 
nuc1eai po~~er plant. Alsc,. L1me1· ic~ I l lc,w power license and 
ope1 at1ng J1c:r.ns:::::- h:?ar1ngs need tc, stop nc,~,iJ 1he stop ot h;:,arJng!: 
tor Limericl-- 11 WJ!J a11c,u time? to deteinrine:: financial 
qualiricatic•n betc,1-s L1m2rick 1l gc•F= c:rJtJc.al and become?!: 
radioactive. 

Action Reque::;ted to Suspend Licensii·,q ProcE.>eding. 

Ille pi c::c:::nt tJnancial condition ot· f-'l::.Co requir::?s a suspens1c1 r, 
ot licc,,sJnc;i to determine .3dequatc- tinar,cial qualification. lhe 
new s1t11atJc1 1, tac11,q 1-'l::.Co requires that NRL tinds 1-'l:::Cc, 
fina11LJ=1l lf q113J J tJcd to proceed with Linrer1cl--' 11 and its c,the,
n11clc:>a1 c,pe:ratjc,ns in safety. lhe pet1t1c,ner req11C?sts an 

e1mmcdJat.e st:c.,p ]ll all Pl::.Lo hear11,gs to allc,u time tc,r the NHC tc, 
dC?tei·mlnC! t,11..=\t t-'l::.Cu 1s tinancJalJy qual1tJcd tc, proceed WJthcc1Jt 
endai,gerino the health and safety ot tl,e public. 

Hequest tor bpacd • 

.-.etJ tir,n!:.', , E.>spe::cttul ly req11ests that tlie ~(l day noti t 1cat10,1 
in 2.t:J02(:::?J bo redut:ed fc,r gc,c,d cause!. Additional time wj lJ c,nJ), 
place P~Lo in greater financial hardsh1p ,·educing PECo's ability 
to pi otec.. t the h::::!al th and satety or the p11b J ic. 



.... 

f-'et1tJerner's grc,unds tor the ac:t1c1n n:·qucstcd: 

lt the Limerick 11 plant goes critical. the Petitioner ~,1JJ 
be EndMngered by the radioactive wastes shipped thru 
1-'h1ladeJph1c1. lhe \-adt,aste prc,duced by a nuclear pc,wer plant adds 
to the da11c::ier a,1d e~:posure ot r es1dents.u lhe petitioner nc,r a,-ea 
residents w1ll receive no benetit as the area has a vast 
overcapacity ot cJectric production. the grc,unds are simply that 
the pctit1onor w1J1 b~ exposed to many costs; health risks, 
rate:: h1kcs, and ll11kl,own problems. wl11l£ ,cceiv1ng nE'gl1c;:iib1c 
correspond1ng benet1t. -f-'ct1t1L•f1e1·'s Jnti?s est 1n the action , cqttest:ed. 

Hy 1nt~rest 1s that a nuclear powet plant 1n this area go1ng 
cr1t1ca1 and ;;ubscqt1ently closing 11n11 e>:pose me tc, rad1at1c,n 
without corre:ponding ben::?tJt and in violatJc•n to the requ,r2ment 
ot tl,e:, Atomic E.11e:-1 q,, Act. lhe Atomic EnerQy Act e>:hc,rts the 
t-~dera l GovE<r nwent t:o "prc,tect the heal th and safety •• ,- the 
pubJ H .• •' lt,c Lha, t-ci- ot the Nucle~r Regulatory Comm1ssic,n c:ha,·ges 
the Co,r,mJ s5 J c,n PJ t:h tha responsib 1 l 1 tv tc, ent ecrr:e parts r,t the 
Atomic: Energy Act. Spec1t1c:ally the ~omm1s&10n is char~ed with 
entc.,1 Llng tr,::: requ1rr::>ment stated nine time!:: in the Act tc, 
"pl'C'•l:e.•c.t thE! he:dth and satcty c,t the public." lhe- pet1t1oner 1s 
a m:?mbP.r CJ't tha pttb 11c whc, w111 be adverse! y attectod by the 
abc,ve shutdown ot an rad1c,act1ve r,Ltc:lc>a, power plant. 

• 511~~ ~. ,. 7P 
1 e~-,/s ~ 

?tlo :J l·foei 5eve l t .1::.tl vd. #62 
f-'ts .1 1 a • !' PA 1 9152 
( 21 :5 > 6c'1 J =i'74 
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(-\t.tE!ntic,n: (;hje;. l>oc~~etinq and Se1·vice=- l::lr.anch 

Dei=\l' SP-er elar y; 

1-'leasr,;, ac.cc>pt: tins p<?titic,n rel-:=ttt?cl to 1c.>LFR 2.802(a) • 10 
L~t-·R 2.1:loc. (a) stat8s, 11 Any interested p<?rsc.,n ma·; peb t1.on the 
Lc,mmission to issue, amend c,r re:-st:ir1d any n:~qu1ation." 

l re:pect·t'uJ Jy pE-tition the Commi=,sjc.,n to r<?sc:ir,d th~ ruJe 
~lllllnch hc1s e) 1m1nat.ed nnancial qua] jf LcationE: ·from c.onsid8ration 
~nth::? J:ic:cms:ing c,·f "eJec.trjc L1tilJties (JOLt-'R 50.2L:) 

1J<?t1nit::ic,ns. 11 '> ~-Je a,·e presently iac:ed 1,-n-t-h the v<=,·y problem!:: 
which 1 st:ai:<?d or predicted in my :::i-2!:l-!:<4 como,t:nts c,n lhE! rulE-. 
10(.;f-f< i=.104(c>(4) anc.l =..0.33(t) e)imir,al:ec.l fl11anc:1al 
qLt~Ji1icc"ltic.ins ;·1·01n r:on!:'-ideratic.,n in the pJectric util1ty 
OfH?'i·atinq l1cense hearjngs. ·rhese problems a,-e a dc1ng<?, tc, t:h<? 
health and 5:i:3.jea,\,y eit tile public. 

!:n i-) r l t-lE:.M r UF PF<U.l:IL E:.M: 

·1ti1? tin::\ncJaL qualiricat1c,n ,·ule doe2.- not al101r, the tini!.nci'll 
cc.,nclJtJon 01 .. the ul:ility tc, be investigat<?d during l1censJnq 
hec1rings. '!'hu ,·u1e requ1.-.·E-s the assumpl;10,1 ot finc:inciaJ adc:,,qui:3.c-y. 
rhjs Rssumpt1c,n c,t tinancjal r1dequacy has JE-d to s<?v<?ral real 
problems ~~hich lead to u1111E.'c:essary cand 11n,1eeded i·ar.li.ation 

•

:pc.,5uree,. 
1 n the cc1se ot th1= !:ihoi·eham shu tdo~-m, the p 1 ant w.::1s grant Ed a 

1 ic<?,1!::<? cJC=?spj i:e the sllaky finc"lncial condi tJon of the parent 
utility, L.0119 Lslc.111d Lightinq Cr,. L1 tco has adn,ittf')d that ,it· dnes 
not hav<? sufficient monJes to PRY for dE!com1nissJoning. fhe Stat~ 
ot M::i,J Yc11·k has ti:tg,i::?8d to picl: up pa,-t of' th!? decommiseiorung 
cc..st.s. 

f-\nc,t:hP.,- co!3t be::!3ides t:inancial is the c:eost in addP-d ,wd!c:1ti.c,n 
expc,sui·ms. J nci·eRsC?d rad 'i at 1.c,n P.:-:pos1 ti-c? i nr.:-.-ea!::es canc<?r .i:'tnd 
c,ther health risks. ·1hese a:1dded health ·,·isl:E in"t.t!VE- added cosl·s 
which 1..,iould not hc:1vo oc.curr<?d 1t· Shc,rehc:1m hc1r.l nc-,t gc.,nE' crjt.:icaJ, 

Shc.11-eham ~Jtq·J.-:e,·;s and publit: c11·e l?Xpused tc, rad!c:1t:1or, d11rJriq 
past C'} .. •t?ri:'ttior,, 1uttn-e cl<?c:inLlp and trc1n=1-pr,i-tRtjc-,ri c.,t lho 
radic,act1ve waste!:. fhe e-=-:pc,sures are, necessary du1·1.ng clean 11p 
cil1d dt:>c.ommissJonirig c,f the ,adic,active plant. 'fh~ l:lhor2hc1m 
r<?ac l:o-.· pi·c-,r:fuc.:ed ,·,ug 1 i g i bl e con,me,·c i a 1 e 1 ec ti· l city. (.;c,m11,t:ri: l ,::_;l, J 
oJ l:..'c l;r ic1. ty j s i.lic> nllJ. y benet·1 t ~\lhich Shon~llt:'1111 c.,p<?rai:1on v-ic-,uJ d 
h.::1.;E! rJ1·oducE:?d. 
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ln :2•.1m, oho,·l?harn oµerat;ion has p,·c1 d1.1c.:ed no bene::fit but, h~is 
Jnc:reased lwa!th r.·c,sts. 

(~ similar situatic,n is occ:un in<J wltl, tll<= Limcric:I{ c1nd 
!-"C?c1c.l,bcd.:tc.,m NuclQar i-:·(.)wer Plants. these i:ilant:s are pc11·t c,"t 
P~Lo, the same utility. !hey all hav~ slzeab1e problems relat~d 
tc, 1"' i nanc. l ng. 

1-'eac.:hbcit:tom has 5UtferE!d lonCJ shul.:d1.)\.'11,s due to ma:1ny 
vJolRtions. fh<= Jc:1tost shutdc•~•in may go pc-15t .Jc-1.r,uar'y 1<-;i89 
ac:co1·d1,1g tc, st-atC'!rncnts ir, the PE:.Co i,1--house ,1e1--:slE!tter, the 
SusquC?hrr.1.nna Light <See r.\ll April and May ls:1le5.) 

l.i.me,-i.ck '( has tv1r.ed m.:any shutdowns sinem stai·ting lM~ powt:r 
operai:ion. Yhe pGrsnnneJ who are quRlit.it:?d to 1.-Jorl, on l imm-,ck 

-llSCJlt<?hanna L i1;:1ht, 11ay ar,d April !Yi:::18 J::-!:3111:D':'- ) h<71Vf? inatei::lr:I b!:2'£?() 
~ C:?S5[.)d into !E'ervict:! tc, return Peac:hbc,t l..c.,1,1 tt, op£:rat ion. Du:: to 

lac:k c.,·f penac,nnul~ tl,e P~Co orgclnl;-211:1011 !las experienced '/()1/, 

ovC?rtJmE rRt~ Jn sC?lec:ted lr.\bor fc.,rces. All thAse problems 
inc:1--e.ase· the financial burdE!11. 

B0th LJmerir.k I and Ji rec:eJve cooling water ~rom the 
SLtsqttE!hanna Ri'-'er. -,h~ .1Je1a,.,ia,·1:? R1v12r l:!asln Commission c:c.,ntrols 
the vari&nces und~r ~hiLh Limerlc:I~ I has obtRined c:c.,ollng water. 
A majc"· p,·c,babi. Li ty C?xist:s that the SusqLtE!hai',na wiJ ! ·f-ai) to 
prc,vid:::- sut·1"Jcien1: wat::::-r t·c.,r either c,r bc.d:h l.imerich p)Rnts, !"hi=:
SLtbsr-1r~-11en t shu tdc,~·u1 ~H)) re1' lect pc,c,r l y ttpc,n t:llE! eai Yll 119 pc,~·J.:r c, r· 

the Pt.Co c,rgc-1,nizat:ion. 
·1hc, =-j tu~t.1cin i,1 the- PF..Co sei·vi<.::e ::ll"E!-.l mi.mies th~ situation 

wh1c.h l1as occ.111rc>r:I in the I.XI.Co E:-er\.1L.:e c1C<?i::\. 
:I. The·s1:0r,vic.:E.: 3.n~a is grc,ssly c.,ved.Juilt. If Limer1ck iX 

c.omes c.,n line:::, LL,ic:::rlck 11 will inc.rec1se th<l! caµ.Rc.::ity c.,t· the 
.,-stem tc, 6u½ m1.,rE> c-apacity than is n<=et.lec.l tc,r summer peal~ load 
W'A !-'UC rate case ~6~.) 

i:!.. rhe m::11·kel: fc.,r out ot 5ervlce area sales is probJemattcaJ. 
t..::Ani::\Ja prGsantJy sells power al: a very low rate, And the r~Jc::.,s ot 
the F-ec.k•ral En~n;Jy Commissic,n req111rE- uti Ll'l:i<::::s to bit'/ ]r,wesl.: 
ava:iJable E.-l<?c.ti·icnJ power RvailRblP,"trc,m the gi:id._ ther:e"tore, 
PE.L:c, "s el ec tr i c Si:'11 es sut·fc::-r fr-o'in compet i t Lon tr,ti th C..1n-':id i an 
el~ctr1c Jmports. 

8. The F-c-der al PURPA 1·c-qui1·es PEC.:o tD btty r.c•<.,1ii.'ne1·at<?ci 
e.tectricity clt Jeast c.ost. SaJras req,l:in.::-d by PURl-'A .. ,re booming, 
and thn-!aten tl,e 11£-!?d toi· c:1ddit1onal eJe::c:t1·lc surply. 

11. f't::Co has r.1dmi-l:ted tc, being unde,· 1"-Jnanc:i.al press:ur~. ·rhe 
c:ost c.,f Limerick l i..1nd 11 has lc.:·ft PE.Co trnth billions ot· dollars 
in debt. ·rhe rule5 and rw!g1.1lat:ions c,t- bcd·h the !-'A lat'II and th::> PA 
1-'UC i·equi rn that unrn:?C1?!::'!Sc1ry Bnd unnE"eded cc1pc1c i ty may not be 
c.hR~ged in thG rRto b8se. CRp:itRl rec:c.,very is near :impossib18. 



rhP. t·JnaricJo7t.l p1·obiP.m<: facing F'l::.Lo t·JjlJ lead to r.1 sJtuati.on 
mimiclnng tho Shor2ham sj tu.;:d:ion. (4 sh1.1tdo~\ln c.,-f c,ne or mc,rC? o-f 
the Pr:.t..:o mtt:lcar po1.,ie:,r plants wil 1 ll?ad to a s1t.ui::\tio11 much li.l~e 
Shc.cn:?hc:1.m. Docc.cmmissic,nin(] a radic•c-1ctivC? powr::ff plant w't.JJ e:;po1=e 
many wo,·l~e,s ::ir,d 1·e.-sidC:.1nts to un, 18c.:e.-ssa,·y and unne>l?ded ,·c1d ti:\ ti on 
<::.>:.-q:.:cc.,1:urt:?s. 1·hl?S:i: addsd hem1l l:h r i sl~s i nvc-. 1 V<? _ addP.d cc.,str=- ~\lh :i.ch 
wil L c-.ccLu- it Liin8rick II gc,es c.:,·1tical. ' 

lhe:- problf:)m i:;; that; anc.,the1· n11c!oar 11oucr plant 1,,1il) be 
clossd r.\tter bl?c.oming 1·i:-'ld1oactive. l.imel·i.c!~ 11 1s the plant ve=?,y 
likely tc, be chc•EE'-!11. ·rhc GenE'ral oolut.ion b:, tr.i reqt1ire PECc., tc, 
demonstrate tinancic:-d q1.1alit.jci:\tion s1:tt·t-it.:iP.rit to decommjssjon a 
nucl1?a1· po1·m!r µlant. ?Use,, Limericl-: 11 low powe,· lice.-nse and 
opel ai'jng licsnsQ l,raarings need to stop nc•~-L !'he stoµ c.i·f hearing!: 
for Limerick lI i,dll alloH t1m1? to de:,termine fini::\nclcil 
quRlit'icntjon bstcq·s Ljmer1cl~ Ii goF>s critical and becomes 
,·adioactive. 

Actic,n Requei5tP.d t:o Suspend Licensing Pi·oc.eedinc;:i. 

fhe prC?sent t·1nanc.1al cc,ndj-\..Jon c,f Pt:::L'.o reqLdres a suspens;jc,n 
ot· licf:)r1sini;1 to d1::term1ne adt?qual-~ finc:incial qualification. "fhe 
nr:?w sjtuRl:1011 taclrrq f'C:Cc., rsqujr<?s that NRC t"inds Pl:::Cc-. 

a-nancj-::1.ll}' qualJ-tjed to proceed with Limerick lJ and its c,thei· 
1111191clear operatic•ll!3 ln sa.t·et;. Thea p~tjtic.111<?r re::qu~st:s an 

jmmelJj,3'\-:e stc,p h1 aJJ f-'EL:o hearinqs tc., i:!llecw time for the NF<C to 
deter111JnC? tllc1t t~c.Co 1s f:inanc.jalJy quali·fjnc;:! to proceed wii;hnut 
endarn;:i<?r i ng the:! hP.al th <3nd safety i:,f thC'"! pub l Jc-. 

Rl?quest ~or SrC?aci. 

PetJt.1ecner 1·espi::ct-tully 1·eqltests tha::it the 80 day nc.,tif-ication 
jn 2.80J:'!(::u !Jr:i r edur.8r.l t·c.,r- gc,od r.r:1usn. l'=ir.lditlccnal timQ wj J l c,nly 
place PEL:o in gn:;:-,.ter financial hardship ·,·educing PECc,'s a!Jility 
l:o p,·rd,e:,1.:t l:llG< hoi:'tlth ancl si:\f<:ty 01.- tl,e pubUc-. 



rt· tht:t Limc•ric.l, n: pJant gc,es crjti.cal, i'he Petitic.ine.- will 
be cncJ.-"1ngcff€d by the ,adioactivl? ~\lastes shipped thru 
PhilRdelphJR. ·1h<? 1-i::\d1t,c\St<? p,oducl.:'d by a nuclC?ai- µe<W£:ff pli::\nt adds 
tc, the da,·1g8i" a,1d e):pc.,su,P. c,f ,·C?sictent,;,. The petitior,er r,or a,-ea1 
,esi dent= wi J l ,P.CC"!J ve no tie.-,c;,-f it as th:: a,C?i-i. hns c1 vast 
overc:;ipac1ty of €lc,:>e tr·1c rJrocJ1.1ct1c,n. "fhe qrounds are simplv thc.1t 
i-he:- pci.il-Jon::r wLJl bm e\:posed to mi::\nV cc,sts, he,-dth ,js!,::. 
rc1te> ld!~os. i:<nd ur,h,c.,vm 11roblems, while 18C-:P.iv1n<J neqJii_.:ijbJm 
cr.iri·8sponding bene-f1t. 

My 1ntE-resl; j!:S thF.\t a nuclP.ar powe1· plc\nt in this F.\rea gc,Jng 
c,·it;ical and suhsequf='r,tly c-lc,sing 11,ill e;:µc,st::- sn€ to r ... 1didtic1 11 

wJt!iout correspond1n1:1.)b<=n:::>t'jt anct in violRtjcin tc, th<: requir::,n,e,,nt 
c,t the f➔ tomic E,1cn1y ?)ct. (he Atomic Eneryy Act; £:?'>:ho,- ~s the 
r'C?doral 8c,ve111mGmt i:o "prc,tect the health anu :afety c-,t tho 
pub 1 ic." 11 The i..;har l;~1- o·r the tluc J P.c:,r· R<.:~gu 1 atc•i-y Commission chr.1r~es 
1,he cc.,rnmissiDn t,d th thr-> ,12spc,risibi J j ty tCJ <.:mt·c,n:e- pc:1r t'.."'- o·f the 

.Atc-,mic t:.nei·l)y Ac.t. Spucifically the i..;ommil!:i-01011 is charged wii;li 
· elltorcjng th~ n.?r.p1i,en,c;,nt stated njne Umes in the Acl. -\.c.i 
· "pn:·•t8ct rhe health and sc:1tciv c.,t t;11e:- 11uul1c. 11 '!h8 p8t;il;ic,ner i.s 

a mt::.>mbr.;,r t<-f thm public who will be adver:C?ly c1t'fer:b.:>d by -\.1,e 
above sl,ut.dDwn ot ::111 l .ar:lioactJVE- 11t1cJec:1,- pe<•H•.>r plant. 

ea,-.ir, L ;,,,.7~ ~./,';?cf? 
'l!-:!01 R1)C•SP.-12lt: Bl\,d.#62 
Pf Ii J i:.\ r • f-'i~ l 'i 1 !:i?, 
{ r J :; ) t,~ri J ::i 11 ~ 
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