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KANNER & WHITELEY, L.L.C. 
701 Camp Street 

New Orleans, Louisiana 70130 
(504) 524-5777 

FAX: (504) 524-5763 
 
 

January 31, 2023 
 

 
Via CM/ECF 
Lyle W. Cayce 
Clerk of Court 
United States Court of Appeals 
Fifth Circuit 
600 S. Maestri Place 
New Orleans, Louisiana 70130 
 
 Re: State of Texas, et al. v. Nuclear Regulatory Commission, et al., No. 21-60743; 

Fasken’s Response to Federal Respondent’s FRAP 28(j) January 25, 2023, Letter 
Citing Don’t Waste Michigan v. NRC, No. 21-1048 (D.C. Cir.) as Supplemental 
Authority  

Dear Mr. Cayce: 

 D.C. Circuit narrowly framed its consideration of petitions, inextricably linked to denied 
petitions for intervention, as one of “whether the [NRC] reasonably applied its hearing 
regulations.” Slip op. 2. The ruling is uninformative of NRC’s unlawful abuses of discretion in 
issuing its Record of Decision or ISP license. If anything, it aptly demonstrates the futility of 
illusory administrative remedies here and inadequacies of NRC’s hearing regulations in handling 
same. Slip op. 3, n.4 (discussing NRC’s transformation of motions asserting lack of authority into 
contentions subsequently dismissed). Respondents themselves concede an exception exists for 
judicial review for ultra vires actions. Br. 32-33.  

 The ruling did not “squarely reject[]” the merits of the argument that the NRC lacks authority 
to issue a license that would violate the Nuclear Waste Policy Act (“NWPA”). Respondents Letter 
2. Rather the court acknowledged the obvious illegality but upheld NRC’s denial of intervention 
because the “contention ignored the proposed license’s plain text” and the issue was not squarely 
before the court. Slip op. 3., n.3.  

 While arguable that storage and disposal are “different concepts” for consolidated interim 
storage with no reasonable expectation of a repository in sight, it is immaterial here. NWPA clearly 
prohibits DOE from taking title for interim storage or disposal until a repository is established. 
See Slip op. 2 (emphasis added). The D.C. Circuit’s ruling (and precedent cited therein) is 
inapposite as to NRC’s power under the Atomic Energy Act to license facilities under conditions 
that would undeniably violate NWPA. Rightfully so, such an assertion of power would require 
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“fundamental revision[s]” and a “radical” upheaval of the nuclear statutory structure. West 
Virginia v. EPA, 142 S. Ct. 2587, 2596 (2022).   

 Likewise, the ruling did not specifically reach the merits of NEPA arguments here, brought 
only after NRC terminated its adjudicatory proceeding. Slip op. 4 (finding only that petitioners 
“forfeited any argument that they are ‘parties aggrieved’”).1 
 
 
 

Respectfully submitted, 
 
KANNER & WHITELEY, L.L.C. 
 
/s/ Allan Kanner  
Allan Kanner 
Annemieke M. Tennis 
701 Camp Street  
New Orleans, LA 70130 
a.kanner@kanner-law.com 
a.tennis@kanner-law.com  
Phone: (504) 524-5777 
 
Counsel for Fasken Petitioners 
 

 
 
cc: all counsel via ECF 
 

 
1 See also, Ohio Nuclear-Free Network and Beyond Nuclear v. NRC and USA, Case No. 21-1162, 
Oral Argument Transcript, Doc.#1979514 (Oct. 13, 2022 D.C. Cir.) at 15-16 (Judge Edwards 
suggesting NEPA could provide for its own cause of action).   
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