
 

 

 

 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
ATOMIC SAFETY AND LICENSING BOARD 

 

 
 

  

 
In the Matter of 
 
ENTERGY NUCLEAR OPERATIONS, INC., 
ENTERGY NUCLEAR PALISADES, LLC, 
HOLTEC INTERNATIONAL, and HOLTEC 
DECOMMISSIONING INTERNATIONAL, 
LLC 
 
(Palisades Nuclear Plant and Big Rock Point 
Site) 
 

  
Docket No(s).  50-255-LT-2 
  50-155-LT-2 
  72-007-LT 
  72-043-LT-2 
 
ASLBP No.  22-974-01-LT-BD01 
 

 
 

Hearing Exhibit 
 
 

Exhibit Number:  
 
 

Exhibit Title:  
 
 
 
 
 
 

 



.

fonGeao2t

OCRWM Mission Plan
Amendment

With Commenis on‘the Draft Aniendment
-and Responses to the Comments...

~ . we
:AR ey :

Ma
;

toeot os

as

'
j

raeJune_ 1987

, UmDepuimenl ol Beg 4

OffieeDfGhilian Radioactive Waste areAS
|

.

HQ0005797

OCR DB-105807
Holtec_PAL-000220



.

DOE/AW-0128

OCRWM Mission Plan
Amendment
With Comments on the Draft Amendment
and Responses to the Comments

June 1987

U.S. Department of Energy
Oftice of Civilian Radioactive Waste Management
Washington, DC 20585

HQ0005798

OCR DB-105808
Holtec_PAL-000221



.

AMENDMENT
TO THE MISSION PLAN

FOR THE CIVILIAN RADIOACTIVE WASTE MANAGEMENT PROGRAM

HQ0005799

OCR DB-105809
Holtec_PAL-000222



.

OCR

FOREWORD

This amendment to the Mission Plan for the Civilian Radioactive Waste
Management Program has been prepared by the U.S. Department of Energy (DOE)
for submittal to the Congress.

The amendment presents the DOE's considered and informed judgments, based
on its actual experience in administering these programs, of the preferred
courses and schedules for this vital national program.

A draft of this document had been submitted for review to Federal agen-
cies, States, and affected Indian Tribes, following the procedures specified
in Section 301 of the Nuclear Waste Policy Act of 1982 for the preparation of
the initial Mission Plan. The comments received have been fully considered
and are reflected in numerous revisions that were made in the amendment.

Many of the comments required responses that are too detailed for inclu-
sion in the amendment itself (Part I of this volume), and some others raised
points that are outside the scope of the amendment. The DOE, nonetheless, has
prepared responses to all substantive comments. They are presented in the
record of responses to comments, which is an integral part of this amendment
and is included in this volume as Part II. Also included, as Part III, is a

complete set of all comment letters that were received. The DOE recognizes
the effort that went into the preparation of the comments and urges all
readers to examine both the comments and the responses.
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AMENDMENT
TO THE MISSION PLAN

FOR THE CIVILIAN RADIOACTIVE WASTE MANAGEMENT PROGRAM

As required by the Nuclear Waste Policy Act of 1982 (the Act), the U.S.
Department of Energy (DOE) published in June 1985 the Mission Plan for the
Civilian Radioactive Waste Management Program.' The purpose of that docu-
ment was to “provide an informational basis sufficient to permit informed
decisions to be made in carrying out the programs required under the Act."
In preparing the Mission Plan, the DOE recognized that this informational base
would change over time, requiring the Mission Plan to be revised. The first
such revision is this amendment, which has been prepared to apprise the
Congress of--

© Significant recent achievements in the waste-management program.
¢ The revised schedule for the first repository.
© The intent to postpone site-specific work for the second repository

and plans for continuing the technology-development program for the
second repository.

Also discussed in this amendment are the DOE's submittal to the Congressof a proposal for the construction of a facility for monitored retrievable
storage (MRS) as an integral part of the waste-management system as well as
efforts to better define the consultation-and-cooperation interactions between
the DOE and affected States and Indian Tribes.

Included in this amendment are six appendixes. The first four presentmore-detailed information about achievements in the first-repository program(Appendix A), the revised schedule for the development of the first repository(Appendix B), the MRS facility (Appendix C), and the plans for the second
repository (Appendix D). The last two appendixes discuss trends in forecasts
of spent-fuel discharges (Appendix E) and an illustrative schedule for waste
acceptance (Appendix F) that accounts for the MRS facility, the revised sched-
ule for the first repository, and the extension in the schedule for the second
repository.

SIGNIFICANT RECENT ACHIEVEMENTS IN THE WASTE-MANAGEMENT PROGRAM

Summarized below are significant recent achievements in the program for
the first repository, the development of the waste-transportation system, and
the demonstration of technologies for temporary storage. More-detailed dis-
cussions of progress in the waste-management program can be found in the
Annual Report to Congress’ submitted in May 1987 and the budget submittal.
The achievements summarized here are those that have affected the decisions
and plans described in this Mission Plan Amendment.
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Achievements in the first-repository program

Significant recent achievements in the program for the first repository
include the selection of sites for characterization and advances in technical

planning.
Selection of sites for characterization. On May 27, 1986, the Secretary

of Energy, as required by the Nuclear Waste Policy Act, nominated five sites

(one each in Mississippi, Nevada, Texas, Utah, and Washington) as suitable for

characterization and recommended to the President that three of these sites--

the Yucca Mountain site in Nevada, the Deaf Smith County site in Texas, and

the Hanford site in Washington--be characterized as candidate sites for the

first repository.* The Secretary's recommendation was approved by the Presi-

dent on May 28, 1986. The Secretary also made the preliminary determination
that the recommended sites are suitable for development as repositories.’

These events represent major milestones in the firet-repository program.
Each of the five nominations was accompanied by an environmental assess-

ment containing information and analyses condensed from hundreds of

supporting documents. These documents represent years of work in gathering-
nd analyzing geologic and environmental data from site studies that began
before the enactment of the Act.

To aid in identifying preferred sites for characterization, the DOE de-

veloped and applied a formal siting methodology’ that analyzed the potential
performance of each site during the preclosure period (i.e., during the period
the repository is receiving and emplacing waste) and for thousands of years
after the permanent closure of the repository. As described in Appendix A,
this decision-aiding methodology was an elaboration, developed in response to

comments, of one of the methodologies described in the draft environmental
assessments.'°-'* The revised methodology and the proposed approach to its

application were reviewed and found appropriate by the Board on Radioactive
Waste Management of the National Research Council (the principal operating
agency of the National Academy of Sciences and the National Academy of Engi-
neering).'

The Board chose not to review the final recommendation of sites for char-

acterization and chose not to have access to the DOE's rankings on preclosure
factors. Furthermore, the Board expressed disappointment that the DOE did not

follow its recommendation to use independent experts in the assessment process
as well as the review of the process, but added that it "has seen nothing to

indicate bias in the implementation of the method" (Ref. 19, page 2).

The analysis used in the methodology predicted that, on the basis of cur-

rently available information, all of the sites recommended and approved for

characterization were likely to perform exceedingly well; for example, it

showed that, after closure, all the sites would greatly exceed the 10,000-year

*A brief description of the siting process specified by the Act as well

as the milestones achieved to date is given in Appendix A.
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waste-isolation requirements established by the U.S. Environmental Protection
Agency (EPA).*° Given the analyses in the environmental assessments, the
information base, and the results and insights obtained with the decision-
aiding methodology, the DOE believes that the candidate sites will be demon-
strated to be suitable for a repository, recognizing that the demonstration of
suitability must await the results of site characterization and complete per-formance assessments against regulatory requirements.

Advances _in technical planning. To obtain a construction authorization
from the Nuclear Regulatory Commission (NRC), it will be necessary to select
a site, to develop site-specific designs for the repository and the waste
package, and to demonstrate that the repository system--that is, the site,
the repository, and the waste package--meets the requirements of the EPA
standards’° and the NRC criteria’' promulgated in 40 CFR Part 191 and 10
CFR Part 60, respectively. These activities will require the collection and
analysis of extensive data during site characterization.

Site characterization includes laboratory investigations; surface-based
data-collection activities like geologic mapping and seismic surveys; studies
conducted through the drilling of boreholes; and, most important, studies
conducted in the proposed host rock in an “exploratory-shaft facility." This
facility will consist of two exploratory shafts sunk to the depth of the pro-posed repository, a drift connecting these shafts, and other underground tun-
nels extending for several thousands of feet. Site characterization began in
May 1986, after the President's approval of the recommended sites, and will
continue for 6 to 7 years, depending on the site. Concurrently with charac-
terization, the DOE and affected parties will conduct studies of environmental
and socioeconomic conditions in the areas of the candidate sites. Plans for
such studies are currently in review.

The Act requires that, before sinking the shafts, the DOE prepare a site-
characterization plan for each site. These plans are to be submitted for
review and comment to the Nuclear Regulatory Commission, the Governors and
legislatures of the States containing the candidate sites, affected Indian
Tribes, and the public. To guide the preparation of these plans and to ensure
that all the data required for site selection and licensing will be available
when needed, the DOE has developed two organizing principles: an "issueshierarchy"** and an “issue-resolution strategy"; both are described in more
detail in Appendix A. The issues hierarchy states the questions that must be
resolved in a logical order to demonstrate that the repository system meets
regulatory requirements. It thus provides a framework for developing the
site-characterization program and for explaining why the characterization
program is adequate and necessary. Similarly, the issue-resolution strategyguides the development of specific plans for resolving each issue and providesthe rationale for the associated site-characterization activities. The scopeand the magnitude of this effort can be gauged from the site-characterization
plans now being prepared for publication: in each plan, the description of the
characterization program alone covers several thousand pages.

The issue-resolution strategy is common to all three candidate sites and
includes the performance allocation specifically requested’? by the staff of
the Nuclear Regulatory Commission. Briefly stated, performance allocation
requires the DOE to identify, for each issue, the elemente of the repository

3
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system that will be relied on to resolve the issue; it also requires quantita-
tive statements describing the expected behavior of those elements and the

information that the site-characterization tests and analyses are expected to

provide. Thus the strategy will facilitate the preparation and review of the

environmental impact statement, the selection of the site for the first repos-
itory, the preparation of the license application, and the NRC's review of the

application.
Achievements in transportation and storage technologies

Transportation. Significant achievements can also be reported for the

transportation program. The DOE has issued both the Transportation Business

Plan,’* which presents strategies for procuring shipping casks and support
services for transportation, and the Transportation Institutional Plan,’
which lays the foundation for interactions among interested parties for co-

operation and the resolution of transportation issues. The third major
accomplishment was the release in July 1986 of the request for proposals for

the development of casks for shipping spent fuel from reactors to the DOE's

waste-management facilities. As required by the Act, this request asked pri-
vate industry to compete for contracts for design and engineering, certifica-
tion and testing, and the fabrication of prototype casks.*

Storage technologies. Recognizing that some utilities may exceed their

spent-fuel storage capacity before they are able to add new onsite capacity or

before the DOE can accept the fuel, the Act provides for research and demon-

stration on storage. To meet the requirements of the Act, the DOE has estab-

lished a storage program whose objectives are to encourage and expedite the

efficient use of existing storage facilities and the addition of new capacity.
Among the means for achieving these objectives were participation in coopera~
tive demonstration programs with utilities to develop dry-storage technologies
that can be licensed generically by the Nuclear Regulatory Commission, estab-

lishing cost-shared research-and-development programs at Federal facilities,
and participation in cooperative programs with utilities to develop the tech-

nology for consolidating spent fuel in a reactor storage pool.
Considerable progress toward achieving these objectives can be reported.

For example, dry-storage demonstrations and research at the DOE's Idaho

National Engineering Laboratory and the Pacific Northwest Laboratory contrib-

uted to the Commission's granting two utilities licenses to construct and

operate Independent Spent Fuel Storage Installations at the sites of two

nuclear power plants. The operation of these facilities will demonstrate the

technical and economic feasibility of adding storage capacity in metal or

concrete modules at reactor sites. Two demonstrations of rod consolidation
in a spent-fuel storage pool have also been conducted. They will contribute

to establishing consolidation as another method for achieving the maximum use

of existing storage capacity.

*It is expected that a contract or contracts will be awarded by the third

quarter of calendar year 1987.

-4-
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New temporary storage capacity--and possibly rod consolidation--will have
to be provided at some reactor sites in any event, but it is important to

recognize that neither additional at-reactor storage nor at-reactor consolida-
tion can be considered an acceptable alternative to a repository or an MRS

facility for the entire population of U.S. reactors. The necessary incremen-
tal storage can be provided at the MRS facility more efficiently, at less
cost, and probably more safely, mainly because a single facility specifically
designed and licensed for that purpose would be used instead of many separa-
tely designed and separately licensed independent storage installations at
various reactors. The same is true of rod consolidation, which can be better
performed with equipment and facilities designed, built, licensed, and oper-
ated specifically for rod consolidation at a repository or an MRS facility.

Problems to date*

Although the DOE believes that significant progress has been made in the

program since the Mission Plan was published in June 1985, this progress has
not been without problems or without dissent. There are significant differ-
ences of opinion between the DOE and other program participants and affected
parties; the implementation of the program has encountered delays, as dis-
cussed in the section that follows; and the need for improvements in quality
assurance has been identified by the DOE at the work sites.

As of the date of this amendment, 35 lawsuits are pending on issues re-

lated to the programs for the first and the second repositories. Of these, 11
cases challenge the validity of the DOE's general siting guidelines for repos-
itories (10 CFR Part 960) and 24 cases seek judicial review of the environ-
mental assessments for the first-repository sites and the program decisions
announced on May 28, 1986. Any one or all of these cases have the potential
to affect the implementation schedule for the repository programs.

It is not possible at present to make a reasonable estimate of the like-
lihood that the outcomes of these lawsuits will be favorable to the DOE or

the potential delays that may result from these lawsuite. The DOE will, of
course, abide by the final decisions of the courts in all cases or seek legis-
lative relief in ite efforts to implement the Act.

As a result of quality-assurance audits performed by the DOE, “stop-work"
orders were issued to contractors working on the Hanford and the Yucca Moun-
tain projects. The DOE found that the technical and management controls
for work performed before site characterization were not adequate for site-
characterization activities. A general upgrading of procedures and controls
is being implemented to satisfy NRC requirements for establishing a licensing
basis and DOE requirements for a major system acquisition. Personnel asso-

ciated with stopped work were immediately assigned to develop the required
procedures and controls and were given intensified training in quality assur-

ance. The “stop-work" orders are gradually being lifted on certain activities

*This section has been added in response to comments on the draft Mission
Plan Amendment, as discussed in the comment-response document.
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at both sites as the DOE receives evidence that quality-assurance requirements
are satisfied.

EXTENSION OF THE SCHEDULE FOR THE FIRST REPOSITORY

Beginning with the comments on the proposed DOE siting guidelines,
which were issued on February 7, 1983, shortly after the Act was signed by the
President, and continuing through the comments on the 1984 draft Mission
Plan?’ and the Project Decision Schedule,’* many parties have insisted
that, given the controversial nature of the program, the schedule specified by
the Act was not realistic and not achievable.* They pointed out that the
schedule was not reconcilable with the siting process mandated by the Act--to
achieve one it was necessary to sacrifice the other--and suggested that the
DOE ask the Congress for schedule relief.

The DOE attempted to meet both objectives and developed an aggressive
schedule that would allow the first repository to start accepting waste in
January 1998. This schedule, first reported in the 1984 draft of the Mission
Plan’’ and later revised in the 1985 Mission Plan,’ resulted from a care-

ful evaluation of the feasible options for each phase of the program and was

based on innovative approaches to the development of the repository, such as

the integration into the construction of the repository of the exploratory
shafts used for site characterization and the construction of the repository
in two phases. At the same time, the DOE insisted that the schedule would not
be allowed to prevail over the need for technical excellence and public
participation.

As already mentioned, several important milestones have been achieved.
However, the experience gained in achieving those milestones and advances in
the technical planning of the program, coupled with a decrease in the budget
for fiscal year and uncertainty about fiscal year 1988, have led the
DOE to reassess and rebaseline the program for the first repository and to
revise its schedule (see Table 1). The new schedule shows a 5-year extension
of the date for waste acceptance at the first repository, from 1998 to 2003.
(As explained later, the DOE could nonetheless start accepting waste in 1998
at an MRS facility.)

The schedule remains aggressive and success oriented. As explained more

fully in Appendix B, most of the extension occurs in the near term, during the
site~characterization and site-selection phases. The activities scheduled for
these phases include the preparation and public review of the site characteri-
zation plans, the construction of the exploratory shafts, the underground

*Summaries of these comments and the DOE's responses can be found in
Volume II of the 1985 Mission Plan.'

*kIn the budget appropriation for fiscal year 1987, the Congress provided
$499 million of the $710 million requested by the DOE and withheld $79 million
of the $499 million pending the certification of good-faith efforts in consul-
tation and cooperation with States and affected Indian Tribes.
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testing program, the preparation of the environmental impact statement, and
the preparation of the license application. The remainder provides more time
for the NRC review of the license application (36 months instead of the 27
months in the 1985 Mission Plan) and for the construction of the repository
(7 months more than in the 1985 Mission Plan).

There are several reasons for the near-term extension. Among them are

the delay incurred through the consultation process leading to the nomination
and recommendation of sites for characterization, including the DOE's review
and analysis of comments; the recognition from this experience that more time
should be provided in the future for consultation and interaction with the
States, affected Indian Tribes, and other parties; the specification in the
budget appropriation for fiscal year 1987 that no funds are to be used for
drilling exploratory shafts at any site in fiscal year 1987; and the recogni-
tion, resulting from the above-mentioned advances in technical planning, that
the site-selection decision and the preparation of the license application
will require more information than previously planned. The DOE also recog-
nizes that more time than originally expected may be needed to gain access to,
and control of, the land needed for site characterization where the land is
privately owned (the Deaf Smith County site in Texas) or under the control of
other Federal agencies (the Yucca Mountain site in Nevada). Furthermore, the
DOE recognizes the potential for contingencies that are yet to have a schedule
impact, including pending litigation.
Consultation

The DOE has adopted the principle that its schedule for the first reposi-
tory would not be pursued at the expense of consultation and interaction with
States and affected Indian Tribes as well as the public. This principle was

applied in developing the siting guidelines’”® and in publishing the environ-
mental assessments (EAs) for the first-repository sites.‘*~° Although not

required by the Act, the DOE elected to issue draft EAs'°~'* for public com-

ment and to conduct an extensive program of public outreach and interaction,
with 19 public hearings held in 7 States. Consultation with the States was

pursued by submitting early drafts for review and holding more than 50 brief-
ings for various State officials. In addition, in response to suggestions by
the Congress and the public, the decision-aiding methodology was developed,
implemented, and submitted to the National Academy of Sciences for review.
Together with the need to consider and address more than 20,000 written com-

ments in preparing the final EAs, these activities lasted 17 months (5 months
longer than planned in the schedule presented in the 1985 Mission Plan).

The revised schedule provides flexibility for more time for interactions
with the States and affected Indian Tribes on the plans for site character-
ization, though, of course, increasing technical activities and NRC review
will be occurring simultaneously with these interactions. It also allows 6
months more to receive and address comments on the draft environmental impact
statement.

Delay in the construction of the exploratory shafts

In the 1985 Mission Plan, the DOE had planned to start sinking explora-
tory shafts at the candidate sites in Nevada and Washington before the end of
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fiscal year 1987 and had scheduled for December 1986 the publication of the
site-characterization plans for these sites. In response to the budget-
related delay and other factors, the DOE decided to use the additional time to
implement more thoroughly the issues hierarchy and the issue-resolution proc-
ess described earlier (see also Sections A.2 and A.3 in Appendix A) and to
revise some work sequences. This required revisions in the site characteriza-
tion plans then in preparation.

Since the publication of the draft Mission Plan Amendment, changes have
been made in the hydrologic testing program proposed for the Hanford site.
These changes may result in a delay of about 1 year in the exploratory-shaftschedule for that site. The delay is attributable to the concern that shaft
construction may cause the loss of data pertaining to the local ground-water
flow system. In consultation with the Nuclear Regulatory Commission and
affected parties, the DOE has decided that the hydrologic tests to be con-
ducted before the start of exploratory-shaft construction should be far more
comprehensive than those planned in developing the schedule reported in the
draft amendment.

Because of these additional tests, the start of exploratory-shaft con-
struction is now scheduled for the second quarter of 1989 (Table 1). However,
it may be possible to substantially reduce the delay (perhaps by as much as a
year) without sacrificing the technical quality of the testing program, by
drilling both shafts to a limited depth (about 600 feet, to the top of the
basalt formations) before the end of hydrologic testing. The DOE is evaluat-
ing the advantages and disadvantages of such an alternative, and, if this
alternative is found to be feasible, will proceed with it after consultation
with the Commission and affected parties.

Plans for the exploratory shafts at each candidate site are briefly
discussed in Section A.3 of Appendix A.

The need for more technical information

The recognition that more technical information is needed for the envi-
ronmental impact statement and the license application has led to changes in
the planned durations of exploratory~shaft construction and underground test-
ing. The time for the construction of the shafts is extended to accommodate
recommendations from the technical community for additional surface-based
testing as well as various tests that are to be conducted during shaft
construction. And the underground testing program is being extended to allow
the expanded collection and analysis of a more comprehensive body of technical
information for the selection of a repository site and licensing.

The time required for the construction of the shafts and for underground
testing can now be predicted more accurately because the designs of the shafts
are more advanced. In addition, at the sites in basalt and tuff, the DOE is
planning to increase the size of the second shafts, the depth to which the
shafts are sunk, and the extent of horizontal drifting (see Section A.3 in
Appendix A). More important, the issues hierarchy delineates, for the first
time in a comprehensive and systematic manner, the regulatory requirements for
the siting, design, and performance of a repository. Similarly, the issue-
resolution strategy is used to delineate, for the first time in a systematic
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manner, the investigations and tests that must be conducted. These delinea-
tions show that significantly more time will be required for the DOE, the
affected parties, and the technical community to provide the level of detail
and understanding considered necessary for site selection and licensing.

By providing for the collection of more data and a site-characterization
program that is based on a detailed issue-resolution strategy, this near-term
schedule increases confidence that the time allotted for the next phase--the
review of the license application by the Commission--will be sufficient. For
example, the extended schedule will allow the license-application designs for
the repository and the waste package to be based on data collected during in-
situ testing in the exploratory-shaft facility. The extended testing program
will diminish the likelihood of encountering problems during the construction
of the underground portion of the repository.

In the revised schedule, the DOE expects to send the site-selection
report to the President in late 1994 and to submit the license application to
the Nuclear Regulatory Commission approximately 60 days later, in early 1995,
as soon as site designation becomes effective, assuming that no notice of dis-
approval is filed by the affected State. The revised schedule allows 9 more

months for the Commission to review the license application and to issue a

construction authorization in early 1998.* The construction of the repository
could then start in 1998 and, as in the 1985 Mission Plan, proceed in two
phases. Phase 1 operations could begin approximately 5 years later, in 2003,
at a spent-fuel receipt rate of 400 metric tons of uranium per year. Phase 2
operations could begin in 2006. In addition, in the year 2008, the reposi-
tory will be able to start receiving high-level waste generated in defense
activities** and commercial high-level waste from a demonstration project in
West Valley, New York. The revised schedule is compared against the schedule
of the 1985 Mission Plan in Table 1.

Recognizing that the licensing schedule is necessarily aggressive and to

help ensure the receipt of a construction authorization early in 1998, the DOE
intends to make maximum use of the near-term schedule extension. In partic~
ular, its plans call for the following:

1. Provisions for greater involvement by the States and affected Indian
Tribes in the technical program.

2. The implementation of, and interactions with the Nuclear Regulatory
Commission on, a quality-assurance program that will fully satisfy
the Commission's requirements for the acquisition of data used in the
licensing process.

*The Act allows the Commission 36 months for the review of the license
application. In the 1985 Mission Plan, the DOE had planned for a 27-month
review.

notice of inquiry and request for public comment on an equitable
allocation of fees for defense-waste disposal was published by the DOE in the
Federal Register on December 2, 1986.°° The comments received are under
review and analysis.
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Table 1. Schedule for the first repository*’”

Milestone
1985 Mission
Plan schedule

Current
schedule

Start of exploratory-
shaft construction

Tuff
Basalt‘
Salt

Start of in-situ testing
Tuff
Basalt
Salt

Draft environmental impact
statement

Final environmental impact
statement

Submittal of the site-selection
report to the President

Submittal of the license
application to the Nuclear
Regulatory Commission®

Receipt of a construction
authorization from the
Nuclear Regulatory Commission

Start of construction
Start of phase 1 operations
Start of phase 2 operations

Third quarter 1986
Third quarter 1986
Third quarter 1987

Third quarter 1988
Fourth quarter 1988
Second quarter 1989
Third quarter 1990

Fourth quarter 1990

First quarter 1991

Second quarter 1991

Third quarter 1993

Third quarter 1993
First quarter 1998
First quarter 2001

Fourth quarter 1988
Second quarter 1989
Fourth quarter 1989

Second quarter 1990
Fourth quarter 1991
Fourth quarter 1991

1993

1994

1994

1995

1998

1998
2003
2006

*The schedule is given in calendar years.
detailed discussion.

See Appendix B for a more

“This schedule is based on a budget requirement of $725 million for
fiscal year 1988.

“For the basalt site, the DOE is currently evaluating the potential im-
pacts of sinking the exploratory shafts to the top of the basalt formations
during the hydrologic testing program. If the evaluation shows that the
integrity of the data to be collected in the hydrologic testing will be pre-
served, it may be possible to start the construction of the exploratory shafts
in the third quarter of 1988.

“It is assumed that the President's recommendation of the site to the
Congress is submitted without delay, that no notice of disapproval is filed,
and that the site designation becomes effective within 60 days of the
President's recommendation.
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3. Intensive interactions with the Nuclear Regulatory Commission on

technical issues, using available options to resolve issues.

4. The implementation of a program of licensing topical reports, which
will allow the NRC staff to consider various issues before the sub-
mittal of the license application and should greatly reduce the
volume of material to be included in the application.

5. The implementation of the issue-resolution strategy, which is based
on the performance~allocation process requested by the Nuclear
Regulatory Commission.

6. The development and operation of a licensing support system that will
provide storage and retrieval for specified licensing information.

Preliminary estimates indicate that, depending on the sites selected for
the two repositories, the total life-cycle costs of the program proposed in
this Mission Plan Amendment would be 10 to 20 percent higher than those esti-
mated in the 1986 fee-adequacy report to the Congress,’' which was based on

the program presented in the 1985 Mission Plan.’ The increase is attribut-
able to a variety of factors, including an increase in the scope of the tech-
nical program for the first repository, advances in program definition,
changes in assumptions about the characteristics of the waste, and schedule
extensions. Thus, for example, the costs of site characterization for the
first repository are higher than previous estimates because more data will be
collected and analyzed, the studies and tests to be performed have now been
determined in more detail, and the program will be of longer duration. The
DOE has concluded that these increases do not at present warrant an increase
in the fee (1 mill per kilowatt-hour) collected for the Nuclear Waste Fund.
These conclusions are discussed in the DOE's annual fee-adequacy report,
scheduled for publication in the near future, and the documentation supporting
that report.

WASTE-ACCEPTANCE STRATEGY

The DOE has entered into contracts with the owners and generators of
spent nuclear fuel and high-level waste.°* The contract provides for the
DOE's acquisition of title to the spent nuclear fuel and high-level waste,
transportation, and subsequent disposal. Under the contract, these services
are to be provided "after commencement of facility operations, not later than
January 31, 1998." The strategy preferred by the DOE to meet the terms of the
contract is based on a waste-management system that includes an integral MRS
facility. This strategy would achieve the goal of improved operating effi-
ciency for the system as well as allow waste acceptance to begin by 1998.

Without approval of the MRS proposal, the 5-year extension of the sched-
ule for the first repository would require a change in the waste-acceptance
schedule.

Some have suggested the option of using the Federal interim storage (FIS)
authorized by the Act. Such storage is allowed to accommodate 1900 metric
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tons of uranium, or nearly as much as the first repository would have acceptedin its first 4 years of operation. However, this option must be triggered byeach utility that wishes to use Federal interim storage, justifying to theNuclear Regulatory Commission by 1990 why it could not provide adequate capa-city for spent fuel in 1998 and beyond. The FIS option is also limited inthat the DOE cannot contract for such storage after January 1, 1990 (Section136(a)(1) of the Act).*

An illustrative waste-acceptance schedule that accounts for the rebase-lined schedule for the first repository; a proposed schedule for the MRSfacility; the schedule proposed for the second repository (discussed below);and the currently estimated quantities of spent fuel, defense high-levelwaste, and civilian high-level waste is presented in Appendix F.

THE MRS FACILITY

As explained in the 1985 Mission Plan, an integrated MRS facility wouldprovide a facility, central to the majority of operating reactors, that
prepares spent fuel for emplacement in a repository; serves as the centralreceiving station for the waste-management system; and, with a limited storagecapacity (15,000 metric tons of uranium), acts as a system buffer that wouldallow continued waste acceptance regardless of changes in the schedule of
waste emplacement for the first several years of operation at the first repos-itory (see Appendix C for a more detailed description).

In comparison with other options, the greatest advantage of an MRS facil-ity is that it would be an integral and productive component of the waste-
management system rather than a temporary reactor-specific expedient like at-
reactor storage. Another important consideration is the broadly shared viewof its feasibility. Studies have shown that such a facility could start re-ceiving spent fuel in 1998, at a rate initially exceeding that of phase 1operation at the first repository, thus minimizing the effects of the resched-uling of the first repository on utilities and their ratepayers.

On March 31, 1987, the DOE submitted to the Congress a proposal for the
construction of an MRS facility.** To allay concerns that the MRS facilitycould become a substitute for a permanent repository, whose developmentremains the highest priority, the DOE has asked the Congress to limit the MRSstorage capacity to 15,000 metric tons of uranium and to specify that the MRS

*The State of Tennessee, in comments on the draft Mission Plan Amendment,recommmended amending the Act to provide broader applicability for Federal
interim storage.
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cannot start receiving spent fuel until a construction authorization for the
repository has been received from the Nuclear Regulatory Commission.*

EXTENSION OF THE SCHEDULE FOR THE SECOND REPOSITORY

On May 28, 1986, the Secretary of Energy announced his conclusion that it
would be prudent to postpone site-specific activities for the second reposi-
tory. In conjunction with taking steps to implement this conclusion, the DOE

subsequently explained that the basis for the decision would be set forth in a

Mission Plan Amendment submitted to the Congress for consideration.

As explained in more detail in Appendix D, the Secretary's conclusion was

based on a number of factors, including declining projections of the rates at
which spent fuel will be discharged from commercial nuclear power plants,
progress in siting the first repository and confidence in finding suitable
sites among the three sites approved by the President for site characteriza-
tion, the advantages to be gained from the experience of the first repository,
the expectation of Congressional approval for the MRS facility, and fiscal
management and responsibility.

The DOE wishes to emphasize that even the lowest current projections of
spent-fuel generation (see Appendix E) indicate that a second repository will
be needed. It therefore remains firmly committed to a two-repository system
and, to this end, intends to continue with a technical program for the second

repository. As described in more detail in Appendix D, current plans for this

program include non-site-specific studies of potential host rocks, the devel-
opment of analytical approaches for the evaluation of non-site-specific geo-
logic settings in terms of long-term performance, and an enhanced program of
international cooperation.

The specific requirement related to the second repository is stated in
the Act in terms of the maximum amount of spent nuclear fuel that the Nuclear
Regulatory Commission can allow to be emplaced in the first repository until a

second repository is in operation. The Act sets this figure at 70,000 metric
tons of uranium. Under the revised schedule for the first repository, this
limit would be reached only after the year 2025 if the annual rate of waste

emplacement is 3000 metric tons of uranium. The schedule required for the
second repository will depend on more-refined estimates of spent-fuel genera-
tion rates, the time needed for the first repository to reach the limit of
70,000 metric tons of uranium, and the time needed to develop the second

repository.

*In ite comments on the draft amendment, the Commission noted that “the
basis for the NRC's review of the license application for the repository and
the awarding of a construction authorization will be public health and safety
and will not include considerations related to the MRS schedule for the

receipt of spent fuel.”

HQ0005817

OCR DB-105827
Holtec_PAL-000240



.

OCR

The experience of siting the first repository suggests that site-specific
screening leading to the identification of potentially acceptable sites should
Start about 25 years before the start of waste acceptance for disposal. Thus,
to have the second repository available by about 2025, site-specific studies
need not start until the middle to late 1990s.

To clarify the DOE's intent, Table 2 presents a preliminary list of mile-
stones that has been prepared for planning purposes, including a comparison
with the milestones identified in the 1985 Mission Plan. The table shows
that, if the Congress takes affirmative action this fiscal year on the program
proposed in this Mission Plan Amendment, the DOE would start in 1995 a
national survey leading to the identification of regions, areas, and potential
sites for the second repository. If affirmative Congressional action is not
taken, the DOE will review the more than 60,000 comments received on the draft
area recommendation report’’ issued in January 1986 and prepare a final area
recommendation report that identifies potentially acceptable sites for
subsequent field work.

With a later decision on the siting of the second repository, a more

appropriate scale of operations for that facility can be established. In ad-
dition, a longer period of time between the startup of the two repositories
will permit more experience and knowledge gained in the development and opera-
tion of the first repository to be used for the second repository, providing
the opportunity for potential technical refinements and cost savings.

CONSULTATION AND COOPERATION

Section 117(c) of the Act requires the DOE to seek to enter into and to
negotiate written consultation-and-cooperation (C&C) agreements with eligible
States and affected Indian Tribes within 60 days of the approval of a candi-
date site for characterization (which occurred on May 28, 1986, for the first
repository) or earlier if requested by an eligible State or affected Indian
Tribe. These agreements are to specify procedures to be followed in areas of
mutual concern, such as protecting the health and safety of the public, iden-
tifying and mitigating the socioeconomic and environmental impacts of a repos-
itory, and educating the public about waste management and disposal. The
agreements are to specify procedures for the sharing of technical data and
expertise, procedures for determining the need for and requesting financial
assistance, and mechanisms for resolving conflicts.

Negotiations for consultation-and-cooperation agreements

The DOE has been involved in C&C negotiations or discussions with the
State of Washington, the Confederated Tribes of the Umatilla Indian
Reservation, the Yakima Indian Nation, and the Nez Perce Indian Tribe.

The first formal negotiation session between the DOE and the State of
Washington took place on July 27, 1983. In December 1983, the State negoti-
ating team presented a preliminary draft of a C&C agreement to the State
Nuclear Policy and Review Board and the State Nuclear Advisory Council.
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Table 2. Preliminary milestones
for two alternative second-repository programs

and comparison with the 1985 Mission Plan

1985 Program Alternative program
Mission proposed if proposal is not

Milestone Plan by DOE approved by Congréss

Begin national survey 1981 1995° (b)

Complete national survey 4/83 1997° (b)

Issue draft area recommendation 1/86 2000° (b)
report

Issue final area 5/86 2002 1989
recommendation report

Identify potentially acceptable 2002 1989
sites

Nominate and recommend sites 10/91 2007 1994
for characterization®

President recommends site to 1998 2015 2002
the Congress‘

Submit license application to the 1998 2015 2002
Nuclear Regulatory Commission

Nuclear Regulatory Commission 2000 2018 2005
issues construction authorization

Start construction 2000 2018 2005

Begin operations 2006 2023 2010

“The program proposed by the DOE assumes that the national survey is an

essentially new survey of various potential host rocks.
"Milestone completed.
“Not specified in the 1985 Mission Plan.
“The date mandated by the Act is July 1, 1989.
“The date mandated by the Act is March 31, 1990.
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During the 1984 legislative session, the legislature passed a law providingpublic hearings on, and legislative approval of, any draft agreement. In the
fall of 1984, a preliminary draft C&C document was developed, but not acted
upon by the Nuclear Waste Board or the legislature. The legislature also spe-
cified additional subjects to be included in C&C negotiations. A report on
the status of C&C negotiations with the State of Washington was sent to the
Congress on September 26, 1984. On August 25, 1986, the State of Washington
requested an informal meeting with the head of the DOE negotiating team to
discuss the C&C process. This meeting was held on October 9, 1986.

Three negotiating sessions with the Confederated Tribes of the Umatilla
Indian Reservation (CTUIR) were conducted between August 1985 and September
1985. These initial negotiating sessions were suspended at the request of the
CTUIR. At the request of the CTUIR, the DOE resumed C&C negotiations in July
1986. A fifth negotiating session was held in September 1986, and a sixth
occurred in October 1986.

On May 23, 1983, the Yakima Indian Nation requested formal negotiations,
which began on July 15, 1983. Negotiations were suspended by the Yakimas,
however, pending the conclusion of an agreement with the State of Washington.

In June 1986, the DOE began informal discussions on procedural arrange-
ments with the Nez Perce Indian Tribe. A more formal discussion on C&C proce-
dures was conducted in August 1986. In a letter**® dated April 28, 1987, the
Nez Perce Tribal Executive Committee expressed confidence that a C&C agreement
is an achievable goal and stated that it has authorized the commencement of
negotiations with the DOE, with the goal of executing a binding and enforce-’
able agreement. The Tribal Executive Committee also stated that its nego-
tiating team has been directed to be prepared to begin by June 1, 1987, nego-
tiations on the procedures that will govern the process. Procedural discus-
sions have been scheduled.

The State of Nevada and the State of Texas have not requested C&C nego-
tiations.

To satisfy the specific requirements of the Act, the DOE, on July 25,
1986, sent letters to the three States with candidate sites for the first
repository and three affected Indian Tribes, expressing its desire to begin
the process that would lead to signed C&C agreements. The DOE also expressed
its intention to meet with the representatives of those States and Tribes to
discuss the C&C activities to date, review the scope and the parameters of C&C
agreements, and discuss provisions that might be common to all such agree-
ments. The affected parties, however, responded that they preferred individ-
ual meetings. Accordingly, on November 19, 1986, the DOE wrote to each of the
three States and the three affected Indian Tribes, requesting that individual
negotiations begin or resume.

The Act also directs the DOE to submit to the Congress a report on the
status of negotiations leading to C&C agreements if such agreements are not
completed within 6 months after notification that candidate sites have been
approved for characterization. The report is to explain why C&C agreements
have not been concluded. The Act also specifies that the States and affected
Indian Tribes are to have an opportunity to review and comment on this report,
and their comments are to be included in the DOE’s submittal to the Congress.
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On December 23, 1986, the DOE sent to the States and affected Indian Tribes
copies of the reports that were prepared for the Congress and asked for their
comments. The DOE has submitted the report to the Congress.

Initiatives for consultation-and-cooperation agreements

To date, no formal C&C agreement has been concluded. The DOE recognizes
that, given the nature of the program and the reality that the perspectives of
the States and affected Indian Tribes often differ from ite own, formal agree-
ments may be difficult to reach. At the same time, the DOE also recognizes
that the success of the waste-management program may largely depend on the
success of institutional relations as well as interactions with the public.
The DOE believes that it is in the interest of all parties, including the
public, to conclude C&C agreements. For example, such agreements would pro-
vide the public with enhanced assurances of State, Tribal, and local involve-
ment in major decisions. The DOE therefore plans to increase its efforts to
improve productive institutional relations and to negotiate formal C&C agree-
ments. To this end, the DOE recently invited the eligible States and affected
Indian Tribes to meet for the purpose of arriving at a mutually acceptable
definition of consultation and cooperation. The parties that participated in
this meeting agreed that a mutually acceptable definition would be very useful
but felt that it could not be developed in time for inclusion in the draft
Mission Plan Amendment.

As noted in the draft Mission Plan Amendment, the DOE, before submitting
the awendment to the Congress, had hoped to meet with the States and affected
Indian Tribes for the specific purpose of trying to arrive at a mutually ac-

ceptable definition of consultation and cooperation. No such specific meeting
has been held, but consultation and cooperation has been discussed, in a gen-
eral way, in a number of meetings regularly scheduled for a variety of
purposes.

One such regularly scheduled meeting with the States and affected Indian
Tribes was a senior-level management meeting on May 28, 1987. The discussion
included past efforts to define consultation and cooperation as well as the
statements about consultation and coopération in the draft Mission Plan Amend-
ment. The States and affected Indian Tribes recommended, and the DOE agreed,
that the Mission Plan Amendment should not define the C&C process. Rather,
the DOE agreed to work with the States and affected Indian Tribes to establish
a forum and format by which operating principles governing consultation and
cooperation will be developed. The format will involve joint review of rele-
vant material designated by the States, affected Indian Tribes, and the DOE.

In the draft amendment, the DOE identified new initiatives it was con-

sidering to encourage C&C negotiations. These included the concept of generic
negotiations with all eligible States and affected Indian Tribes on selected
issues; plans to adopt a procedure for adding to previously negotiated agree-
ments any C&C provision that is later negotiated with a particular State or
affected Indian Tribe; and preparations to seek the services of third-party
negotiators. The DOE learned that the concept of generic negotiations was

generally unacceptable to the States and affected Indian Tribes, and therefore
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this concept will no longer be pursued. However, there seemed to be agreementthat it may be possible to negotiate interim or partial agreements. As
already stated, the DOE believes that it is in the interest of all parties to
conclude C&C agreements, and the DOE remains committed to pursuing any and all
avenues that may bring this about.

FINANCIAL ASSISTANCE AND OTHER MEASURES

Section 116(c) of the Nuclear Waste Policy Act (the Act) contains provi-sions for financial assistance. In particular, it requires that financial
assistance be provided to (1) States containing sites approved for character-
ization (i.e., candidate sites) and (2) the State containing the site selected
for the development of a repository. In the first case, the assistance is for
such purposes as monitoring, testing, or evaluation activities with respect to
site characterization; providing information to its residents; and reviewingand commenting on documents. In the State chosen for repository development,the assistance is to be “designed to mitigate the impact...of the developmentof such repository"; this assistance is to start within 6 months after receiv-
ing a construction authorization from the Nuclear Regulatory Commission. Fur-
thermore, in both of the above cases, the State and the unit of general local
government in which the candidate site or the repository site is located are
to receive each fiscal year an amount equal to the taxes they would receive if
site-characterization activities or the repository were taxed like other real
property or industrial activities. Similar provisions are made in Section
118(b) for affected Indian Tribes and in Section for units of local
government in the vicinity of an MRS facility.

It is possible, however, that the public investigation and review carried
out by the DOE in cooperation with the States and affected Indian Tribes will
show that a waste-management facility may lead to obligations that were not
contemplated when the Act was passed or are difficult to quantify, extend
beyond local jurisdictions, or occur earlier than foreseen in the Act. The
Congress may therefore wish to consider the need for authority to provide ad-
ditional financial assistance to reimburse reasonable and direct expenses
incurred and to provide substantial financial or other incentives for a State
or an Indian Tribe to work cooperatively with the DOE.

Where appropriate, the DOE will take actions, available under the Act, to
encourage the diversification of the local industrial base, thus contributing
to the stabilization of the socioeconomic environment. To the extent practic-
able, the DOE will rely on the local and regional labor force for both con-
struction and operation labor. Whenever feasible, training programs will be
provided through State and local educational institutions to train local resi-
dents for the various jobs that will be available at the waste-management
facility.

As noted in its Internal Guidelines for Interactions with Communities and
Local Governments, the DOE will provide funding for the States to supportlocal participation. The DOE urges Congressional action that would providefor direct participation by local governments as well as additional flexibil-
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ity in the definition of the units of local government to which the DOE would
be allowed to make payments under the Act's provisions for payments equal to
taxes. (The DOE is currently restrained from making such payments to special
units of local government.)

The DOE will also expand information and public education programs to
acquaint the public with the management of radioactive waste and to address
concerns related to such subjects as safety and environmental impacts. In
defining the scope and the format of such programs, the DOE will consult with
the host State and the local communities and seek to undertake activities
jointly.
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Appendix A

ACHIEVEMENTS IN THE FIRST-REPOSITORY PROGRAM

Significant progress has been achieved in the program for the first

repository through the selection of candidate sites for characterization and
advances in technical planning. These developments have affected the deci-~
sions and plans described in this Mission Plan Amendment. This appendix
explains the basis for recommending the candidate sites and the most signif-
icant advances in technical planning.

A.1 SELECTION OF CANDIDATE SITES FOR CHARACTERIZATION

The siting process established by the Act

The Act established a step-by-step process for siting the nation’s first

geologic repository. The first step, the identification of potentially ac-

ceptable sites for the first repository, was completed by the DOE in February
1983. The second step, the development of siting guidelines, was completed on

November 30, 1984, after extensive public review and comment and concurrence

by the Nuclear Regulatory Commission. (The guidelines were published on

December 6, 1984, as 10 CFR Part 960.')

The third step in the process specified by the Act is the nomination of
five sites as suitable for characterization as candidate sites. Each nomina-
tion is to be accompanied by an environmental assessment that evaluates the
site against the siting guidelines. After the nominations, as the fourth

step, the Secretary of Energy is to recommend three of the nominated sites to
the President for approval for characterization that is to include the drill-

ing of exploratory shafts and underground testing at the proposed depth of the

repository. This step begins when the recommendation has been approved by the
President. After site characterization has been completed and an environmen-
tal impact statement has been prepared, one of the three sites is to be recom-

mended for development as a repository. This recommendation will be made by
the President to the Congress.

Nomination and recommendation for characterization

Draft environmental assessments (EAs) were prepared for each of the nine
sites identified as potentially acceptable for the first repository. These

documents,’~'° issued for public review and comment on December 20, 1984,
proposed that the following five sites be nominated: Davis Canyon, Utah; Deaf
Smith County, Texas; Hanford, Washington; Richton Dome, Mississippi; and Yucca

Mountain, Nevada. In addition to requesting written comments, the DOE con-

ducted an extensive program of consultation and outreach, with 50 briefings
and 19 public hearings held in 7 States. The comments that were received
(more than 20,000 altogether) led to extensive revisions of the EAs and to the

development of the decision-aiding methodology that was used in identifying
preferred sites for characterization.
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Having considered the comments on the draft EAs as well as the available
evidence, evaluations, and findings in the revised EAs, the Secretary of
Energy determined that the five sites proposed for nomination in the draft EAs
should be formally nominated. The nominations were accompanied by final
EAs.’'~'*> The Secretary then recommended to the President that the Deaf
Smith site (Texas), the Hanford site (Washington), and the Yucca Mountain site
(Nevada) be characterized as candidates for the first repository.'* This
recommendation was approved by the President on May 28, 1986. The Secretaryalso made the preliminary determination, required by the Act, that the recom-
mended sites are suitable for development as repositories. The general loca-
tions of these sites are shown in Figure A-1.

The events summarized above represent major milestones in the program for
the first repository. They represent years of work in gathering and analyzinggeologic and environmental data from site studies that began before the enact-
ment of the Act. Each of the environmental assessments consists of some 1000
pages of information and analyses condensed from hundreds of supporting
documents.

To facilitate the review of the environmental assessments, all of the
supporting documents for a particular assessment were provided to the host
State, affected Indian Tribes, and the Nuclear Regulatory Commission; further-
more, all of them were made available for review by the public in the DOE
public reading rooms as well as local libraries. In the case of the Hanford
site, for example, all of these documents could be seen at 15 libraries in
Washington, 4 public libraries in Idaho, and 2 libraries in Oregon. With more
than 100,000 pages for each set distributed and 75 sets in all, the DOE has
provided a substantial and adequate information base for the reviewers of the
environmental assessments.

The basis for the selection of candidate sites

The candidate sites approved for characterization were selected from a
set of five sites that were nominated only after passing many increasinglystringent tests in a site-screening process that consisted of several stepsand began in the late 1970s. The completion of each step increased the basis
for confidence that the remaining sites are technically sound. Descriptionsof the screening and nomination processes for each candidate site can be found
in the final EAs.''~'5

The process to be used in recommending sites for characterization is spe-cified by the DOE siting guidelines in Section which requires the
recommendation decision to be based on the available geophysical, geologic,geochemical, and hydrologic data; other information; and the evaluations,reported in the environmental assessments, of the sites against the sitingguidelines, as required by the Act. The guideline provisions for the diver-
sity of geohydrologic settings and diversity of rock types are to be applied
in order to determine the final order of preference.

To aid in identifying preferred sites for characterization, the DOE
developed and applied a formal decision-aiding methodology'’ that is based
on well-established techniques of decision analysis. The decision-aidingmethodology was an elaboration, developed in response to comments, of one of
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the methods used in the draft environmental assessments to identify preferred
sites for recommendation. The DOE also accepted the recommendation of some
commenters to submit the revised methodology for review by the National
Academy of Sciences.

Accordingly, both the decision-aiding methodology and the proposed ap-
proach to its application were reviewed by the Board on Radioactive Waste
Management of the National Research Council (the principal operating agency of
the National Academy of Sciences and the National Academy of Engineering). In
its final comments of April 10, 1986 (reproduced in full in Reference 18), the
Board said that it "...believes that the multiattribute utility method used by
DOE is a satisfactory and appropriate decision-aiding tool" and is "a useful
approach for stating clearly and systematically the assumptions, judgments,
preferences, and tradeoffs that must go into a siting decision.” The letter
goes on to say that “in its review of the implementation of the site-ranking
methodology, then, the Board finds much to praise." The Board affirmed that
the methodology is best applied only as a decision-aiding tool and agreed that
“additional factors and judgments are required to make final decisions about
which sites to characterize."

The Board chose not to review the final recommendation of sites for char-
acterization and chose not to have access to the DOE's rankings on preclosure
factors. Furthermore, the Board expressed disappointment that the DOE did not
follow its recommendation to use independent experts in the assessment process
as well as the review of the process, but added that it “has seen nothing to
indicate bias in the implementation of the method."

Documented in detail in a report entitled Multiattribute Utility Anal-
ysis of Sites Nominated for Characterization for the First Radioactive-Waste
Repository, this utility-estimation method allows a complex set of objec-
tives to be divided into component parts for evaluation and then to be recom-

bined in a logical manner. As such, this methodology is well suited to the
first step of the decision process where the separate postclosure and preclo-
sure objectives are considered individually and then collectively. The metho-
dology is constructed to elucidate the uncertainties inherent at this state of
the siting process, and it is explicit in identifying the relative advantages
and disadvantages of the sites. In addition to technical data and the judg-
ment of technical experts, these factors include value judgments by policy-
makers.

In applying the methodology, the DOE identified two principal objectives
for the postclosure period: (1) minimize the adverse health effects from the
repository during the first 10,000 years after closure and (2) minimize the
adverse health effects from the repository during the period 10,000 to 100,000
years after closure. For both objectives, the performance of the sites was

measured against the limits established by the Environmental Protection Agency
(EPA) in 40 CFR Part 191 for cumulative releases of radionuclides to the ac-
cessible environment. The results showed that all of the five nominated sites
would be expected to perform extremely well in isolating waste from the envi-
ronment: even the highest release (for the lowest-ranked site) under expected
repository conditions was estimated to be 500 times lower than the EPA limit,
and the small differences among sites were judged to have no practical
significance.
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For evaluating performance before closure, four objectives were

identified: (1) minimize adverse impacts on health and safety before closure,
(2) minimize adverse environmental impacts, (3) minimize adverse socioeconomic
impacts, and (4) minimize economic costs. Eight more-detailed objectives were

defined for the first objective, three for the second objective, one for the
third objective, and two for the fourth objective. The results show that all
of the sites are expected to perform well. When performance against all 14 of
these factors was aggregated, it was found that the Yucca Mountain site in
Nevada would be expected to cause the fewest impacts, followed by the Richton
site (Mississippi), the Deaf Smith site (Texas), the Davis Canyon site (Utah),
and the Hanford site (Washington). However, this ranking is dominated by
undiscounted costs--a very uncertain basis for decisionmaking at this stage in
the design of the overall waste-management system. If all the performance
objectives except economic costs are aggregated, the Hanford site shows the
fewest impacts, followed by Yucca Mountain, Deaf Smith, Richton, and Davis
Canyon.

As described in the report '® documenting the Secretary's recommenda-
tion, the three sites recommended and approved for characterization also pro-
vide the maximum diversity of geohydrologic settings and rock types. Host-
rock diversity protects against the occurrence of deficiencies or failures
that are inherent in a particular type of rock and hence would be common to
all sites in that rock. It also provides an opportunity to consider, during
the site-selection process, the advantages of alternatives in the design of
the repository, the design of the “waste package" (i.e., the waste form, any
containers used to provide containment for the waste, and the packing material
surrounding the containers), options for maintaining waste retrievability
(which is required by the Nuclear Regulatory Commission for up to 50 years
from the start of waste emplacement), and alternatives in allocating levels of

performance to the natural and the engineered barriers of the repository (this
performance-allocation process is discussed in the next section). The need to

consider rock diversity was also acknowledged by the Board on Radioactive
Waste Management of the National Academy of Sciences: "...There are other
factors that must be taken into account in the final decision to select three
sites for characterization. These include the diversity of rock types...."

The insights obtained through the decision-aiding methodology, the per-
formance predicted by the methodology, and the potential advantages of diver-
sity led to the determination that the three sites recommended and approved
for characterization offered, on balance, the most advantageous combination of
characteristics and conditions for the successful development of repositories
at such sites. The DOE believes that these sites are indeed suitable for a

repository, recognizing that the demonstration of suitability must await the
results of site characterization andfull performance assessments against
regulatory requirements.

A.2 THE ISSUES HIERARCHY AND THE ISSUE-RESOLUTION STRATEGY

To guide the process of site characterization and to ensure that all the
data required for site selection and licensing will be available when needed,
the DOE has developed two basic organizing principles. The first of these

-27-
HQ0005831

OCR DB-105841
Holtec_PAL-000254



.

OCR

principles is the “issues hierarchy," which states the questions about theperformance of the repository system that must be resolved to demonstrate com-Pliance with the applicable Federal regulations. The second principle is astrategy for resolving each issue. In addition to discussing these princi-ples, this section also presents a brief description of current plans forsite-characterization activities at each candidate site.

The issues hierarchy
The issues hierarchy, which is described in more detail in a recent DOEreport,'® is a three-tier framework that lays out what must be known beforea site can be selected and licensed. It is based on the issues-hierarchy con-cept presented in the 1985 Mission Plan’?° (Volume I, Part II, Chapter 1).The hierarchy in the 1985 Mission Plan was modified in order to make explicitthe requirements of the EPA standards*' in 40 CFR 191 and the NRC technicalcriteria’’ in 10 CFR Part 60, to accommodate the performance-al locationprocess described below, and to accommodate different categories of issues(performance and design).
Each tier contains progressively more detail than the tier above it. Thehighest tier consists of the four “key issues." Stated as questions, they arederived from the system guidelines in the DOE siting guidelines; they there-fore embody the principal requirements established by the regulations govern-ing repositories. Each of the key issues is followed, in the second tier, bytwo groups of issues that expand on the requirement stated in the key issuethey represent. When each group of issues was constructed, an effort was madeto include in the group all the questions that must be answered to resolve thekey issue.

The third tier consists of “information needs,"’ which are stated asrequirements for technical information, rather than as questions. In con-structing the information needs, the DOE attempted to list all the importantinformation necessary for resolving the issues.

The issues hierarchy is useful in site characterization because it estab-lishes a framework for developing the test program and for explaining why thetest program is adequate and necessary. The test program will be adequate ifit adequately addresses all the information heeds in the third tier of theissues hierarchy. And the necessity for any particular planned test can beestablished by determining its role in supplying an information need.

The_issue-resolution strategy
To resolve the issues in the issues hierarchy, the DOE has adopted a gen-eral "“issue-resolution strategy" that guides the development of specific plansfor resolving each issue. This general strategy is a procedure consisting ofas many as 12 steps; it is outlined in Figure A-2. Three of the steps, ap-plied separately to each issue, lead to the identification of the informationnecessary to resolve the issue. Once the information needs have been identi-fied, another step leads to the development of plans for acquiring that in-formation. The reasoning used in carrying out those four steps is, then, therationale for the site-characterization activities that are intended to re-solve the issue. The rationale and the plans for these activities will bedescribed in the site-characterization plans.
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Issue identification. The first section of the strategy, labeled “issue
identification” in Figure A-2, consists of three steps. Step 1 identifies the

regulatory requirements, and from these requirements the issues are derived

(step 2). Also necessary to proceed to the formulation of specific plans for
the resolution of each issue is a detailed description of the repository sys-
tem (step la).

Performance allocation. The second section of the strategy, called “per-
formance allocation," consists of the steps that provide the rationale for the
establishment of particular site-characterization activities. The concept of
performance allocation was proposed by the Nuclear Regulatory Commission and

developed in formal discussions, documented in a written agreement
between the DOE and the NRC staff.*

The steps in performance allocation were defined with several objectives
in mind: to provide specific kinds of information, requested by the Nuclear
Regulatory Commission, to provide uniform guidance for site characterization
at all candidate sites, and to ensure program-wide consistency in implementing
the performance-allocation process.

The first step in performance allocation (step 3 in Figure A-2) is the

adoption of a “licensing strategy." This step uses available information to

develop, for planning purposes, a statement of the site features, engineered
features, conceptual models, and analyses that the DOE expects to use in re-

solving the issue. The statement is called a "licensing strategy” because the
combined statements developed in step 3 for all the issues are the basis for
the current DOE plans to show compliance with regulations. In the site char-
acterization plans, the licensing strategy is preliminary: not enough infor-
mation is available for a definitive plan, because site characterization is

only beginning. But the strategy is sufficiently developed to guide planning
for tests and analyses and to make clear what activities are necessary and
whether they will be sufficient to resolve the issue.

The principal product of step 3 is a statement of the repository-system
components on which the DOE currently intends to rely in resolving the issue:
if these components perform as the licensing strategy expects them to perform,
the issue is likely to be resolved. The statement may also identify, for each

component, specific features that the DOE expects will contribute to the per-
formance of the component and hence to the resolution of the issue.

Step 4 carries the strategy further by establishing “performance meas-

ures" for the components identified in step 3. These measures are physical
quantities that describe the performance of the component in meeting the

licensing strategy. These measures may be directly measurable quantities, or

they may be quantities derived from other quantities that are more directly
measurable.

*This agreement, however, does not obligate the Commission.
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Each performance measure has a "goal."’ The goal is not a target that the
performance measure must attain if the repository is to perform properly, and
therefore it is not a "goal" in the sense that it has to be met. It is simply
a guide for developing a testing program--a guide that states the licensing
strategy quantitatively and can be changed or even discarded once the testing
program has been established. The goals are, therefore, guides for deciding,
in the later steps of performance allocation, what information must be pro-
vided by the testing program. As a further guide for testing, step 4 accompa-
nies each performance goal with an “indication of confidence," which expres-
ses, as quantitatively as possible, the confidence with which the licensing
strategy desires the testing program to show that the performance goal has
been attained.

The performance~-allocation process then proceeds to develop specific
requirements for future work. Step 5 identifies "information needs," which
state, for each issue, the categories or types of information needed to
resolve the issue. Part of the development of an information need is the
identification of the "parameters" needed to evaluate the performance meas-

ures. As already mentioned, many performance measures (e.g., the time of
ground-water travel through a particular geohydrologic unit) are not directly
measurable quantities. However, they can usually be expressed by an equation
in which quantities that can be measured more directly (e.g., hydraulic con-

ductivity) appear as parameters. Step 5 furthers the development of plans for
testing by listing these parameters. It also assigns to each parameter an

acceptable or desirable value, called a "goal" in Figure A-2. Like the per-
formance goals, these parameter goals are not values that must be achieved by
the repository system. They are statements of the values that the licensing
strategy expects the parameters to take. Step 5 also specifies where possible
an indication of confidence for each parameter. Like the indicators for per-
formance goals, these indicators are seldom numerically rigorous, but are as

quantitative as possible.

Step 6 in Figure A-2 expresses the use of the information needs, as

expressed in detail in step 5, to define the activities that will produce the
needed information. The lists of parameters or other information that must be
obtained, together with the supporting requirements for achieving confidence
in this information, are the basis for a testing or analysis strategy.

Investigations. After the performance allocation has produced the plans
for resolving issues, the issue-resolution strategy proceeds with the investi-
gations called for in the plans (step 7 in Figure A-2). The analyses of the
results of the investigations (step 8) begin as soon as the results are avail-
able and continue throughout the site-characterization period and beyond.
These analyses include all the evaluations needed to resolve the issues. The
collection of needed information continues until the information needs have
been satisfied (step 9). The collected information is then used in a con-

cluding set of analyses that finally resolve the issues (step 10), and the
resolution is documented (step 11). Complete documentation will be provided
for each step in the process by which an issue is resolved.

Application of the issue-resolution strategy. The entire issue-
resolution strategy is intended to be iterative. The licensing strategy as

well as the goals and the indications of confidence for the performance
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measures and related parameters may be changed as new information becomes
available; if they are changed, the steps that follow in the issue-resolution
strategy will also be reexamined and their products revised. The analyses of
the results of the investigations (step 8) may produce new understandings that
require rethinking of earlier steps. Any of the steps may lead to revisions
of earlier steps.

This iterative process will furnish a vehicle by which the DOE will com-
municate to the Nuclear Regulatory Commission, the States, and affected Indian
Tribes the approaches that it intends to use in resolving the issues in the
issues hierarchy. As already mentioned, the current versions of the strate-
gies are preliminary and intended simply as a basis for initial planning; they
are expected to be the primary focus for comments and discussions between the
DOE and the reviewers of the site-characterization plans.

The rationale for future changes to the issue-resolution strategies will
be documented in semiannual site-characterization progress reports, which will
also report the results of site-characterization studies. The reviews, inter-
actions, and reporting will continue until the license application is sub-
mitted to the Nuclear Regulatory Commission.

A.3 PLANS FOR SITE~CHARACTERIZATION ACTIVITIES

To demonstrate that a candidate site is suitable for a repository and
meets the siting guidelines (10 CFR Part 960),' it is necessary to conduct
a program of site characterization. For the first repository, this program
began when the President approved the sites recommended for characterization
(May 28, 1986). As described in the environmental assessments for the candi-
date sites,''~'? site characterization consists of surface-based investiga-
tions (e.g., seismic surveys), investigations conducted by means of deep and
shallow boreholes, laboratory tests, and, most important, tests conducted in
the host rock at the proposed depth of the repository. The latter can be
performed only by constructing an exploratory-shaft facility.

Before proceeding to sink shafts at any site, the DOE must submit, for
review and comment, a site-characterization plan (SCP) to the Nuclear Regula-
3ory Commission, the Governor and legislature of the State, the affected
Indian Tribes, and the public. This plan will describe the investigations and
tests identified as necessary by the issue-resolution strategy discussed in
the preceding section. The sinking of shafts will start after public hearings
have been held in the vicinity of the site and the DOE has received and
considered the comments of the Commission.

The exploratory-shaft facility at each candidate site will consist of two
exploratory shafts, a tunnel that connects the shafts, other tunnels and
underground rooms for testing, and associated surface facilities. Both shafts
will be sunk at the same time or one after the other, depending on the site.
The shafts will be outfitted to support the ventilation system; the under-
ground utility, safety, and communication needs; and the conveyances for mined
rock, personnel, and materials. The development of the underground workings
will start as soon as the first shaft is sunk to full depth and is suffi-

~32- HQ0005836

OCR DB-105846
Holtec_PAL-000259



.

ciently equipped. As stated in the 1985 Mission Plan,*° the DOE intends to

use the exploratory shafts during the construction of the repository and is
evaluating the most cost-effective use of the shafts in the operating
repository.

Testing will be conducted in two phases. The first phase, construction
testing, is defined as the tests and investigations starting with shaft con-

struction and continuing until the underground connection of the shafts is

completed. The second phase, in-situ testing, will start at the completion of
construction testing and continue until sufficient data have been collected.
These tests will concentrate on characterizing the rock mass; they will assess

in-situ stress, permeability, thermomechanical parameters, geochemical proper-
ties, thermal properties, heat dissipation, and the like. More-detailed
descriptions of the testing program can be found in the environmental assess~

mente for the candidate sites.''~'?

The testing will produce two compilations of data. The first will

address the site-suitability requirements of the siting guidelines and will be

used for the preparation of the draft environmental impact statement and for
site selection; the second will address the license-application requirements
of the Nuclear Regulatory Commission. For the most part, the data for both

compilations will be collected from the same tests with different data-cutoff
dates.

The isesue-resolution strategy and more advanced design studies have

resulted in major changes in the plans for the exploratory-shaft program at

each candidate site. The revised plans are briefly reviewed below. The
effects of these changes on the schedule for the first repository are dis-
cussed in Appendix
Plans for the Hanford site (basalt)

At the Hanford site, the sinking of the shafts will be preceded by a

hydrologic testing program. To be conducted in multiple basalt flows, this

program will consist of tests to monitor and baseline hydraulic heads, large-
scale hydrologic tests, hydrochemical sampling, and tracer tests at a drill-
hole near the shaft.

Because this testing program is expected to require approximately 22

months and because the excavation of exploratory shafts to a depth of more

than 600 feet (i.e., the top of the basalt formation) may interfere with the

hydrologic testing, the DOE is scheduling shaft construction to start about
1 year later than the time reported in the draft Mission Plan Amendment. How-

ever, the DOE is examining the possibility of excavating the exploratory
shafts to the top of the basalt while the hydrologic testing is in progress.
Such an action will be taken only if the technical objectives of the hydro-
logic testing program would not be compromised and after consultation with the

Nuclear Regulatory Commission and affected parties.

According to current plans for the Hanford site, one of the exploratory
shafts will have an inside finished diameter of 6 feet; the other shaft is

expected to have an inside diameter of 10 to 12 feet, to satisfy the site-
characterization needs identified by the issue-resolution strategy. The 1985
Mission Plan reported that both shafts would be 6 feet in diameter. Both
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shafts will be sunk to a depth of approximately 3400 feet, and both will be
lined to a depth of 3300 feet with a steel liner equipped with portholes for
testing. The shafts will be excavated by drilling. The design requirements
for the exploratory-shaft facility are being revised to include the latest
criteria for quality assurance, testing flexibility, and licensing.

Underground drift excavations are expected to be as much as 3400 feet of
tunneling rather than the 1500 feet reported in the 1985 Mission Plan.
Concurrently with the final drifting, in-situ testing at a depth of 3100 feet
will begin.
Plans for the Yucca Mountain site (tuff)

It is currently expected that both of the exploratory shafts at Yucca
Mountain will have finished inside diameters of 12 feet rather than 6 and 12
feet as reported in the 1985 Mission Plan.”° Both shafts will be excavated
by conventional drilling-and-blasting methods, and both will be lined with
concrete for their full length. The first shaft will extend to 1450 feet,
below the depth proposed for the repository (1020 feet); it will have break-
outs for testing at the 580-, 1020-, and 1400-foot levels. Extending the
shaft to a depth of 1450 feet will allow the DOE to examine the geologic
formation that lies below the formation proposed for the repository and
consist of rock with somewhat different properties. The second shaft will
extend only to the main breakout level at 1020 feet. Design requirements for
the exploratory-shaft facility are being revised to include the latest
criteria for quality assurance and licensing.

Most of the testing will be conducted from one of the shafts in the main
testing area at the 1020-foot level. The main testing area is expected to be
much larger than that reported in the 1985 Mission Plan: approximately 9600
versus 1250 linear feet. This will allow the DOE to explore geologic features
within and around the area considered for the repository.
Plans for the Deaf Smith site (salt)

The sizes of the exploratory shafts at the Deaf Smith site are the same
as those reported in the 1985 Mission Plan: both shafts will have a finished
inside diameter of 12 feet. Both shafts will be excavated by conventional
methods (drilling and blasting) to a depth of 2600 feet and will require
ground freezing before excavation to 1100 feet. They will be lined with
concrete and steel, either to the full depth or to the bottom of the lowest
major aquifer. The shaft liners will be watertight in order to seal possiblewater-bearing zones below the aquifers; they may extend to a level of 2100
feet below the surface. Seals will be used behind the liner to protect the
quality of the water in the aquifers and to inhibit the inflow of water to the
test horizon. Underground drift excavations will be approximately 5400 feet
in length (the same as in the 1985 Mission Plan).

The final design of the exploratory-shaft facility requires the drillingof an engineering-design borehole, which cannot be done until the DOE obtains
access to the site. The design will reflect any changes required by new data
gathered from the engineering-design borehole, flexibility studies, and the
requirements of quality assurance and licensing.
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Appendix B

THE SCHEDULE FOR THE DEVELOPMENT OF THE FIRST REPOSITORY

This appendix presents the revised schedule for the first repository.The discussion is limited mainly to the activities that are on the critical
path. However, the schedule for activities that are not on the critical path
was also reviewed to determine their potential for affecting the schedule.

B.1 SCHEDULE ASSUMPTIONS

The revised schedule for the first repository is based on the followingmajor assumptions:
1. The work effort must be based on technical excellence and quality.All aspects of the program (design, testing, analysis, etc.) must be

executed with emphasis on technical accuracy and completeness.
Products must be defensible and usable.

2. The schedule is success oriented but achievable. The achievement of
the schedule will require the DOE's best efforts and cooperation from
affected parties.

3. Adequate resources, both manpower and budgetary, are available. The
schedule is not constrained by funding or manpower limitations in
fiscal year 1988 and beyond.*

4. Work will proceed at all three sites as expeditiously as possible.
The DOE considers that it is prudent to proceed at each site as soon
as possible in order to move the program ahead and to minimize the
potential for additional delays. However, no site will be selected
for development as a repository until site characterization has been
completed at all three candidate sites.

5. Subject to the primary objective of technical quality, the con-
struction of exploratory shafts at each site has the highestpriority. At all three sites the critical path in the schedule
involves the exploratory shafts and the in-situ testing programs.

*The schedule presented in this amendment is based on a budget require-
ment of $725 million for fiscal year 1988; a budget amendment is beingprepared for submittal to the Congress after the resolution of pending issues
regarding the scope and the pace of the program.
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B.2 MAJOR PHASES OF THE REPOSITORY SCHEDULE

The DOE has examined the steps that lead to the beginning of repository
operations and, for purposes of this discussion, has divided them into four

major phases:

1. Site characterization.
2. Site selection and approval.
3. Licensing review by the Nuclear Regulatory Commission (NRC).
4. Repository construction.

Table B-1 shows the major activities in each of these phases for the

first repository. Each phase contains many other activities that have not

been included in this list because they are not as critical to the schedule as

those shown.

Table B-1. Major phases of the repository program

1. SITE CHARACTERIZATION
Site-characterization plans issued
Land acquired and applicable permits obtained

Exploratory shafts constructed
Site characterization conducted to acquire data for the

draft environmental impact statement

2. SITE SELECTION AND APPROVAL
Draft environmental impact statement issued
Final environmental impact statement issued
Site-selection report submitted to the President
Site recommended by the President to the Congress
Site designation becomes effective

3. NRC LICENSING REVIEW
License application submitted to the Nuclear Regulatory

Commission (NRC)
Construction authorization issued by the Nuclear

Regulatory Commission

&. CONSTRUCTION OF THE REPOSITORY
Surface and underground facilities constructed

Startup testing completed
License to receive and possess radioactive materials

issued by the Nuclear Regulatory Commission
Operations begin

Most of the discussion that follows is concerned with phases 1 and 2,
site characterization and site selection. The assumptions for the last two

phases (NRC licensing review and repository construction) remain unchanged
from the 1985 Mission Plan, but the durations have been extended, as discussed

later.
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Site characterization

The activities conducted during the site-characterization phase are di-
rected at acquiring the information necessary to select a site for the reposi-tory and prepare the license application. Some of the necessary information
can be acquired by surface-based investigations. Other data (e.g., some of
the geohydrologic parameters) can be obtained from a systematic series of deepand shallow boreholes and by laboratory testing of mechanical and thermalproperties. However, much of the information needed can be obtained only bygaining access to rock at points along the length of exploratory shafts
constructed to the depth of the target horizon and by performing tests in anexploratory-shaft facility.

The major milestones for site characterization are as follows:

1. The construction of the exploratory shafts starts in the fourth
quarter of 1988, the second quarter of 1989, and the fourth quarterof 1989 for tuff, basalt, and salt, respectively.

2. Underground connections are made between the first and the second
exploratory shafts in the second quarter of 1990 for tuff and the
fourth quarter of 1991 for salt and basalt.

3. In-situ testing begins in the second quarter of 1990 for tuff and
the fourth quarter of 1991 for salt and basalt. It will continuefor several years in order to collect data for the draft environ-mental impact statement and the license application.

The sections that follow discuss very briefly the site-characterizationactivities at each site. More information about the tests to be conductedduring site characterization and the design of the exploratory shafts can befound in Section A.3 of Appendix A.

Ranford site. At the Hanford site in the State of Washington, the con-
struction of the first shaft is scheduled to begin in the second quarter of
1989, and the underground connection of the shafts is scheduled for the fourth
quarter of 1991. The final design for the revised exploratory-shaft facilitywill be conducted in 1987.

The schedule is driven by the need to complete key hydrology tests beforestarting the construction of the exploratory shafts. With the completion of
these key hydrology tests, the 31-month program of exploratory-shaft sinkingbegins. The two shafts will be drilled sequentially, with 11 months allowed
for sinking the first shaft and moving the drill rig to the second site. Con-currently with the start of the second shaft, the first shaft will be out-
fitted and initial porthole testing will begin within 15 months. Thereafter,completion of the underground shaft connection is timed to coincide with the
second-shaft sinking at depth. The completion of drifting will take place 5
months after shaft connection. Concurrently with the final drifting, in-situtesting will begin.

The license-application (LA) designs for the waste package and the repos-itory are scheduled to permit the incorporation of in-situ data. The waste-
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package LA design will require 24 months, with the repository LA design sched-

uled concurrently but extending to a period of 30 months to permit the final

integration of the waste package into the repository system. Finally, 6

months is allowed to assemble and review topical reports for the license

application.
Yucca Mountain site. At the Yucca Mountain in Nevada, the construction

of the shafts is expected to begin in the fourth quarter of 1988, and the

completion of the underground connection between the shafts is scheduled for
the second quarter of 1990. Most of the testing will be conducted from one of
the shafts, and the other shaft is planned to be completed earlier so that the

underground connection can be completed as scheduled.

The schedule for the tuff site is driven by the completion of Title I and

II designs for the exploratory shafts; these designs include the increased

drifting and a deeper second shaft (see Section A.3 in Appendix A). The con-

struction of the first shaft will proceed at a slower pace to permit the

required geologic mapping of the shaft walls. Drifts will be completed 10

months after the shafts are connected. Concurrently with the final drifting,
in-situ testing will begin.

License-application designs for the waste package and the repository are

scheduled to permit the use of in-situ data. The waste-package LA design is

planned to require 24 months, with the repository LA design scheduled concur-

rently, but extending to 30 months to permit final integration of the waste

package into the repository system. Finally, 6 months is allowed to assemble
and review topical reports for the license application.

Deaf Smith site. At the Deaf Smith site in Texas, the construction of
the exploratory shafts is expected to begin in the fourth quarter of 1989, and

the completion of the underground connection is scheduled for the fourth quar-
ter of 1991. The final design of the exploratory-shaft facility will start in

1987. Initially, land acquisition and permitting will be the primary
activities.

The schedule for the salt site is driven by the permits and the land
access required for drilling an engineering-design borehole (EDBH) to obtain

site-specific data for the exploratory-shaft and underground designs. Con-

current with the EDBH drilling and testing, permits must be obtained for shaft

sinking. These activities are expected to require at least 18 months after

the acquisition of land. Site preparation, which includes roads, surface

facilities, headframe, and ground freezing, is planned to require 9 months.

The sinking of both shafts will require 22 months, and the connection of the

shafts is expected to require 2 months. The excavation of drifts to support
the in-situ test program will take 5 months, with in-situ testing occurring in

parallel.
License-application designs for the waste package and the repository are

scheduled to permit the use of in-situ data. The waste-package LA design is

planned to require 24 months, with the repository LA design scheduled concur-

rently, but extending to 30 months to permit the final integration of the
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waste package into the repository system. Finally, 6 months is allowed to
assemble and review topical reports for the license application.
Site selection and approval

The major milestones for site selection are as follows:

1. The draft environmental impact statement is issued in the fourth
quarter of 1993, followed by a 90-day public comment period.

2. The final environmental impact statement and the record of decision
are issued in the fourth quarter of 1994.

3. The site-selection report is submitted to the President in the fourth
quarter of 1994,

4, The President recommends the site to the Congress in the fourth
quarter of 1994,

5. The site designation is effective in the first quarter of 1995.

Approximately 6 months has been added to this phase of the program to
ensure that an adequate draft and final environmental impact statement can be
prepared, considering fully input from the States, affected Indian Tribes,other interested parties, and the public.
NRC licensing review

The duration of this activity has been extended by 9 months, from 27 to
36 months.

The major milestones for this phase are as follows:

1. The DOE submits the license application in the first quarter of 1995.

2. The Nuclear Regulatory Commission issues a construction authorization
in the first quarter of 1998.

Repository construction

The duration of the construction of the repository has been extended by 7
months. The major milestones for construction, testing, and the start of
operations are the following:

1. Repository construction is started in the first quarter of 1998.

2. The DOE submits the updated license application to the Nuclear
Regulatory Commission in the third quarter of 2000.
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3.

5.

6.

7.

Phase 1 construction is completed in the third quarter of 2002.

The Nuclear Regulatory Commission issues a license to receive and

possess radioactive materials in the first quarter of 2003.

Phase 1 operations begin in the first quarter of 2003.

Phase 2 construction is completed in the third quarter of 2005.

On receiving from the Nuclear Regulatory Commission an amended
license to receive and possess additional quantities of waste, phase
2 operations begin in the second quarter of 2006, reaching the annual
emplacement rate of 3000 metric tons of uranium in 2008.
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Appendix C

THE MRS FACILITY

Section 141 of the Act directs the DOE to complete a study of the needfor, and the feasibility of, a facility for monitored retrievable storage(MRS) and to submit to the Congress a proposal for the construction of one ormore MRS facilities. According to Section 141(b)(1), such a facility is toaccommodate civilian spent fuel and high-level waste; permit continuousmonitoring, management, and maintenance of these wastes; provide for the readyretrieval of these wastes for further processing or disposal; and safely storesuch wastes as long as may be necessary by maintaining the MRS facility.
In the spring of 1985, the DOE completed a preliminary need-and-feasibility analysis and announced its conclusion that an MRS facility couldserve as an integral and important part of the overall waste-managementsysten.' Furthermore, careful analyses of the provisions of the Act and ofprogrammatic options have shown that the performance of the waste-managementsystem could be enhanced by integrating into the system an MRS facility thatis centrally located to most of the commercial nuclear reactors. A centrallocation was one of the criteria that led to the identification of preferredcandidate sites.’

On March 31, 1987, the DOE submitted to the Congress a proposal to.construct and operate an MRS facility at a site on the Clinch River in theRoane County portion of Oak Ridge, Tennessee.?

C.1 THE FUNCTIONS AND OPERATIONS OF AN MRS FACILITY

As described in the DOE's Proposal to the Congress,’an MRS facilitywould be fully integrated into the waste-management system. Its principalfunctions would be to prepare spent fuel for emplacement in a repository andto serve as the central receiving station for the waste-management system.The preparation for emplacement may include removing the spent-fuel rods fromthe metal grids that hold them together in a square array and consolidatingthem into a auch tighter array. Consolidation offers several advantages, suchas a reduction in the number of waste shipments to a repository and a reduc-tion in the number or the size of waste packages requiring handling and en-placement in a repository. Whether consolidated or not, the spent fuel wouldbe loaded into canisters that are uniform in size and free of surface contam-ination with radioactive material. Such canisters would facilitate handling,shipping, and further processing at the repository.
In addition to its waste-preparation function, an MRS facility would pro-vide limited temporary storage for spent fuel and would contain a storage yardwith a capacity of up to 15,000 MTU. The canisters of spent fuel would bestored at the surface, in concrete casks equipped with monitoring instrumentsand designed for easy retrieval of the spent fuel for shipment to the reposi-tory.
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The MRS facility would be designed and operated with the fundamental

objective of protecting the health and safety of the public, the workers at

the facility, and the quality of the environment. It would be licensed by the

Nuclear Regulatory Commission.

C.2 THE ADVANTAGES OF AN MRS FACILITY

The most significant advantages of an MRS facility can be summarized as

follows:

Improvements in system development.

© Accelerated waste acceptance from utilities.

© Improvements in the reliability and flexibility of the

waste-management system.

@ Advantages for the repository.

Improvements in the specification and performance of the

transportation system.

@ Institutional benefits.

Each of these advantages is briefly discussed below.

Improvements in system development. The MRS facility would allow the DOE

to separate a major part of the waste-management process (spent-fuel accept~
ance, transportation from reactor sites, consolidation, and sealing in canis-

ters) from uncertainties about the repository and to proceed immediately with

detailed planning for, and implementation of, that part. This would provide
the utilities with a firmer basis for planning the transfer of spent fuel to

the DOE. The development and specification of the transportation system would
also be advanced because the approval of the MRS facility would allow specific
routing, logistics, and equipment requirements for shipments from reactors to

be determined up to 8 years earlier. The early accomplishment of these sep-
arable steps of the waste-management process would significantly enhance con-

fidence in the schedule for the operation of the total system. Moreover, the

MRS facility would provide a focal point for early system integration.

Accelerated waste acceptance from the utilities. By starting in 1998,
the MRS facility would allow the system to begin receiving spent fuel 5 years
sooner than the system described in this amendment without an MRS facility.
This would significantly reduce the need for new temporary storage capacity at

reactor sites and the attendant fuel~handling operations, licensing efforts,
and costs. It would also provide assurance that the Federal waste-management
system will begin operations by 1998.

Improvements in the reliability and flexibility of the waste-management
system. Improvements in reliability and flexibility would be realized by
separating the function of spent-fuel acceptance (from reactors) from the
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function of spent-fuel emplacement in the repository and adding significantoperational storage capacity to the system. These improvements would signif-icantly increase the manageability of the system and allow the DOE to betteraccommodate the circumstances of the future.

Advantages for the repository. By performing waste-preparation func-tions, the waste-handling facilities and operations of the repository wouldbe simplified. Furthermore, the repository would receive fewer shipments; thewaste canisters received from the MRS facility would be uniform in size andfree from surface contamination with radioactive material; and a large portionof the inventory-accountability function would be performed at the MRS facil-ity. Another important advantage would be the increased control of the rateof waste transfer to the repository, which would enhance the efficiency ofrepository operations.

Improvements in the specification and the performance of the transporta-tion system. By shipping consolidated spent fuel in dedicated trains, the MRSfacility would significantly reduce the number of shipments to the repositoryand minimize the distances of spent-fuel shipments in less-efficient truck-
mounted casks. Being centrally located for most reactors, it would serve as ahub for transportation operations, focus the control and management of trans~portation operations, and reduce the number of cross-country shipping routes.Moreover, by allowing early identification of routes to the MRS site, the MRSfacility would provide institutional benefits because it would increase thetime available to work with the States, Indian Tribes, and the public onroute~specific planning.

Institutional benefits. The development of the MRS facility would pro-duce institutional benefits through the experience gained from interactionswith the State of Tennessee. Institutional benefits would also result fromthe opportunity to demonstrate earlier that in developing and operating facil-ities under the Act the DOE is a responsible corporate citizen and neighbor.Early progress in waste management, starting with the designation of a speci-fic site and facility construction, would help provide needed momentum forimplementing the entire system.

C.3 STATUS AND SCHEDULE

In December 1985, a draft proposal, including an environmental assessmentand a program plan, was prepared for submittal to the Congress early in 1986.Copies of this proposal were sent to the Environmental Protection Agency andthe Nuclear Regulatory Commission for comment, as specified in the Act. Con-currently copies were also provided to the State of Tennessee for comments.

The DOE was prepared to submit the proposal in February 1986 but was
enjoined from doing so by an injunction issued by the U.S. District Court for
the Middle District of Tennessee in response to a suit filed by the State of
Tennessee. The DOE subsequently appealed to, and received a favorable deci-
sion from, the U.S. Court of Appeals for the Sixth Circuit. The State of
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Tennessee, in turn, appealed that decision to the U.S. Supreme Court. The

Supreme Court denied certiorari on March 30, 1987, and, as a result, the DOE,

having overcome all legal impediments formally submitted the proposal to the

Congress on March 31, 1987.

As explained in the 1985 Mission Plan,* the DOE had hoped to have an

MRS facility ready to start receiving waste in 1996. This date was based on

the assumption that Congressional authorization to construct the facility
would be received in mid-1986. Prompt authorization would still permit the

start of MRS operations in 1998. To allay concerns that the MRS facility
could become a substitute for a permanent repository, the DOE proposal recom-

mends that the Congress limit the storage capacity of the MRS facility to

15,000 metric tons of uranium and specify that the MRS facility cannot start

receiving spent fuel until a construction authorization for the repository has

been received from the Nuclear Regulatory Commission.

C.4 INSTITUTIONAL RELATIONS

Critical to the successful implementation of the MRS facility will be the

establishment of an effective working relationship with the State of Tennessee

and local governments. The DOE's proposal to the Congress outlines a compre-
hensive approach to institutional relations. One of the proposed measures is

the establishment of an MRS steering committee consisting of persons repre-
senting the DOE, the State of Tennessee, local governments, and the public;
the purpose of this committee would be to oversee the operations of the facil-

ity. Another measure is the immediate development of a consultation-and-

cooperation agreement with the State of Tennessee to delineate a framework for

cooperation among all involved parties.
In addition, the proposal recommends financially compensating the State

of Tennessee and the local communities for the impacts of the MRS facility.
The proposed compensation, which is not currently authorized by the Act, would

be equivalent to the taxes that a commercial facility of the same value would

pay to the local and State governments. It is estimated to total about $15
million per year and would begin the year Congressional authorization is

received.
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Appendix D

RESCHEDULING OF THE SECOND REPOSITORY

The need for more than one repository was made explicit by the NuclearWaste Policy Act, which requires the Nuclear Regulatory Commission to prohibitthe emplacement in the first repository of more than 70,000 metric tons ofuranium (MTU) until a second repository becomes operational. The Actauthorizes the siting of the second repository and specifies a schedule forselecting its site; it does not, however, authorize the construction of thesecond repository.

D.1 HISTORY OF THE SECOND-REPOSITORY PROGRAM

In order to consider additional potential host rocks with characteristicsfavorable for waste isolation and different from those being investigated forthe first repository (i.e., basalt, salt, and tuff), the DOE decided to focusits second-repository siting program on crystalline rocks (granite and high-grade metamorphic rocks similar in composition to granite). A national surveyto identify regions with suitable crystalline-rock formations had been begunin 1979, in response to recommendations that additional host rocks be consid-~ered for the first repository. This survey had identified three regions(northcentral, northeastern, and southeastern) as being more likely to containlarge bodies of suitable rock, and subsequent regional studies indicatednearly 250 crystalline-rock bodies as potentially suitable. In addition, tobenefit from studies being performed by other countries that are consideringcrystalline-rock formations for the disposal of radioactive waste, the DOEstarted a program of international cooperation and exchange.
In January 1986, the DOE issued a draft area-recommendation report thatidentified potentially acceptable crystalline-rock sites in 12 areas in 7States and an additional 8 “backup” candidate areas in the same 7 States.'The issuance of this report in final form would have led to preliminary fieldwork in the northcentral, northeastern, and southeastern parts of the country.Because of the postponement of site-specific activities, no work other thana cataloging of comments has been done on thie draft report, and the areasidentified in the report are no longer under active consideration. Nor areany other sites being considered at present. However, if the Congress doeshot take affirmative action in fiscal year 1987 on the program presented inthis amendment, the DOE will review the more than 60,000 comments that havebeen received and prepare a final area recommendation report in 1989 thatidentifies potentially acceptable sites for subsequent field work.

D.2 SCHEDULE

For siting the second repository, the Act specifies a process similar tothat of the first; for example, the Secretary of Energy is to nominate five
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sites as suitable for characterization and to recommend three for character-
ization. Not later than March 31, 1990, the President is to submit to the

Congress a recommmendation for the second-repository site. Given programmatic
considerations and limitations, the DOE has on several occasions modified this
schedule. In the 1985 Mission Plan, after evaluating the progress and sched-
ule for the first repository, the DOE extended this site-recommendation date
to 1998, with waste emplacement scheduled to begin in 2006; a further revision
was announced in the 1986 budget submittal to the Congress. The purpose of
these revisions was to ensure that the second-repository schedule would not

overlap that of the first repository; it would thus allow information gained
in the first-repository program to be applied to the second repository,
improving the program and increasing its cost effectiveness.

As announced by the Secretary of Energy on May 28, 1986, the DOE con-

cluded that it would be prudent to postpone site-specific work for the second

repository for the reasons explained below. However, the DOE remains firmly
committed to a two-repository system and, to this end, intends to continue
with a technical program for the second repository; current plans for this

program are in Section D.4.

The rescheduling of the second repository is consistent with the DOE's

priorities: the siting, construction, licensing, and operation of the first

geologic repository as well as the development and operation of the transpor-
tation system for moving waste to the repository; the determination of the
need for, and the feasibility of, monitored retrievable storage (MRS) and the
submittal to the Congress of a proposal for the construction of an MRS facil-

ity; and, finally, carrying out the activities necessary for the second repos-
itory so that when the DOE requests Congressional authorization to proceed
with construction, there will be a firm basis for that request.

D.3 REASONS FOR RESCHEDULING THE SECOND REPOSITORY

The DOE's decision to reassess its schedule and program for the second

repository is due to the following reasons, which are briefly discussed below:

e The continuing progress in siting the first repository and confidence
in the suitability of the three sites approved by the President for
site characterization.

© The generally declining forecasts of the quantities and rates at which

spent fuel will be discharged from reactors.

Later estimates of the time when the second repository will be needed.

@ Prudent fiscal management and responsibility.
The expectation of receiving Congressional approval for developing an

MRS facility.

Progress in siting the first repository. The DOE had included in its

contingency plans for the first repository the possibility of using a
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candidate site from the second-repository program. This contingency planspecified that, if none of the sites characterized for the first repository isfound suitable, sites under investigation for the second repository couldbecome candidates for the first repository. However, as already explained inAppendix A, the final environmental assessments and other evaluations of thethree sites selected for characterization as candidates for the first reposi-tory indicate that suitable sites are likely to emerge from the characteriza-tion phase, and hence it is not likely that this contingency plan will benecessary. This eliminates an important reason for site-specific studies forthe second repository at present.

Forecasts of waste generation. The Office of Civilian Radioactive WasteManagement relies on spent-fuel-discharge forecasts by the DOE's EnergyInformation Administration (EIA) as a basis for Planning. In November 1984,the EIA published a middle-case forecast showing 49,000 metric tons of uranium(MTU) discharged by the year 2000 and 130,000 MTU by the year Thesefigures, which were used as the planning basis in the 1985 Mission Plan,°were less than those being Predicted at the time the Act was passed andreflected the latest estimates in a gradually decreasing trend. In December1985, the EIA adopted a new standard middle-case forecast based on the assump-tion that fuel burnups would gradually increase to 30 percent above currentlevels by 1993 and then stay constant.‘
Having updated its forecasts with these assumptions, the EIA showed lessthan 42,000 MTU by the year 2000 and only 106,000 MTU by the year 2020, adecline of about 15 and 20 percent, respectively. It is important to notethat these forecasts, being conservative, assume substantial additions ofnuclear electricity-generating capacity in the United States. If this assump-tion is changed to the case of no new orders for nuclear power plants, thepredicted quantities of discharged spent fuel are less than 40,000 MTU in theyear 2000 and less than 80,000 MTU in the year 2020. Thies case was examinedas a lower bound. A more-detailed discussion of waste-generation forecasts is .given in Appendix E.

The amount of spent fuel available for emplacement in a repository by acertain year is less than the amount of spent fuel discharged by that year.According to the terms of the contract between the DOE and the utilities,the spent fuel that will be accepted for disposal must be at least 5 yearsold. Thus, for example, the maximum amount of spent fuel available fordisposal in the year 2020 ig actually the smaller amount of spent fuel thathas been discharged by the year 2015.

The uncertainty or range of projections of spent fuel discharged fromdomestic nuclear reactors is large and increases further out in time whenassumptions are based largely on macroeconomic models. However, it is clearthat the volume of spent fuel is gyowing more slowly than expected when theAct was enacted. It is therefore prudent to delay site-specific activity on asecond repository until the uncerfainties in these data are reduced or a clearpicture of the timing for need is/in hand.

Estimates of the time when the second repository will be needed. In theAct, the specific requirement in regard to the availability of the secondrepository is stated in terms of the maximum amount of spent fuel that can be
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emplaced in the first repository until a second repository is in operation.
The Act sets this figure at 70,000 MTU (half of the total quantity expected
when the Act was passed). The 1985 Mission Plan presented two illustrative

waste~acceptance schedules, one without an MRS facility and one with an MRS

facility; both indicated that the first repository would reach the 70,000-MTU
limit after the year 2020. The repository is currently designed for an annual

receipt capability of 3000 MTU for commercial spent fuel and 400 MTU for high-
level waste. The annual receipt rate for spent fuel is approximately the rate

of spent-fuel discharge in the 1984 EIA estimates. The repository schedule

presented in this amendment (see Appendix B) now extends by at least 5 years
the date when the first repository will reach the 70,000-MTU capacity limit.

The DOE will continue to monitor all pertinent factors--projections of spent-
fuel discharge rates, the rate at which the first repository is filled, and

the time needed to develop the second repository--to determine the schedule
for the second repository.

The Act establishes a schedule for siting the second repository, but not

for construction and the start of operations. (As already mentioned, the Act

does not authorize the construction and operation of the second repository.)
For the first repository, the Act allows 15 years from the identification of

potentially acceptable sites to the start of waste acceptance for disposal
(1983 to 1998), but the site-screening studies that led to the identification
of potentially acceptable sites had begun in the late 1970s. It therefore
seems prudent to plan that site-specific screening leading to the identifica-
tion of potentially acceptable sites should start about 25 years before the

start of waste acceptance for disposal. Thus, to have the second repository
available after 2020, site-specific studies need not start until the middle to

late 1990s

The estimate of 25 years is considered to be conservative, because it

does not take into account the schedule benefits expected from the first

repository. These benefits are expected to be derived from improvements in

site screening and characterization (including the issue-resolution strategy
discussed in Section A.2), in repository design, in performance assessment, in

licensing, and in institutional interactions. Nor does it account for the

technology-development program discussed in Section D.43; its performance-based
approach to siting should significantly shorten the site-screening process.

Fiscal responsibility. Under the second-repository plan presented in the

June 1985 Mission Plan, the DOE projected to spend nearly $700 million through
the year 1993 for siting activities leading to site characterization. Under

the revised program, expenditures through the year 1993 should total about

$200 million.

A preliminary review has determined that the deferral of the second

repository will not significantly affect the adequacy of the fee paid into the

Nuclear Waste Fund. The delay in major expenditures for the second repository
should strengthen the financial position of the program by allowing additional
time for earning a return on Nuclear Waste Fund investments or reducing the

need for borrowing from the U.S. Treasury. These savings, however, will to

some extent be offset by the need to continue some second-repository activi-
ties longer than would otherwise be necessary. These effects are being
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investigated and will be discussed in the next annual fee-adequacy report that
will be submitted to the Congress.

Monitored retrievable storage. On March 31, 1987, the DOE submitted to
the Congress a proposal to develop a facility for monitored retrievable
storage Such a facility would prepare spent fuel for emplacement in
the repository and provide temporary storage for up to 15,000 MTU (see
Appendix C for more information). It would begin accepting spent fuel in 1998.

The MRS facility is considered to be an integral part of the waste-
management system, whether the system contains one or two repositories. It is
not viewed as a substitute for the second repository. Designed to provide
temporary storage for a limited amount of spent fuel, the MRS facility is dis-
tinctly different from a second repository, which is to provide permanent
disposal. Nevertheless, while the system is accepting spent fuel, an MRS
facility added to a single-repository system does provide some of the benefits
to be obtained by adding a second repository at a very early date. (With two
waste-acceptance facilities operating concurrently, the waste-management sys-
tem has the flexibility to divert fuel acceptance between the facilities to
maintain waste acceptance if one of the facilities incurs operational delays.)From the standpoint of operational efficiency and reliability, an MRS facility
would produce several benefits for the first several years of operation: it
would enhance confidence in the schedule, increase the waste-acceptance rate
for the initial years of operation, provide transportation benefits, and could
allow the siting of a second waste-management facility that is centrally
located in relation to the sources of commercial spent fuel.

D.4 TECHNICAL PROGRAM FOR THE SECOND REPOSITORY

As already mentioned, site-specific work for the second repository has
been discontinued, but non-site-specific studies of potential host rocks will
continue. Thus, though the areas identified as suitable in the draft area-
recommendation report for the crystalline-rock program are no longer under
active consideration, the DOE will continue non-site-specific studies of crys-
talline rocks. Furthermore, studies on sedimentary rocks not previously con-
sidered will be undertaken. Extensive formations of crystalline and sedimen-
tary rocks are available in many parts of the United States. In addition, the
Act states that certain sites from the first-repository program are eligible
for consideration in siting the second repository--namely, potentially accept-
able sites that were not nominated for characterization as well as sites that
have been characterized and found suitable. In siting the second repository,
however, both the Nuclear Waste Policy Act and the DOE siting guidelines’
(10 CFR Part 960) require that regionality in relation to the first repository
be considered to the extent practicable.

The term “non-site-specific-studies" means studies directed at deter-
mining (1) whether a particular type of host rock, regardless of its geo-
graphic location, meets various geologic, hydrologic, geochemical, and rock-
mechanics criteria, such as those specified in the siting guidelines; (2) how
the host rock would respond to the heat and radiation emitted by the waste;
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and (3) how well the engineered components of the repository (e.g., the "waste
package," which consists of the waste form, a metal disposal container, and
any packing material around the container) would perform under the conditions
provided by the host rock. Such studies can be based on the scientific
literature, information collected by private companies, and data collected in
studies performed for the same type of rock in other countries. Site-specific
studies, on the other hand, are usually based on data collected at the spe-
cified potential repository site and in its vicinity; these could include, for
example, drilling boreholes, seismic surveys, and detailed mapping studies.

According to current plans, the program for the second repository will
focus on the following:

1. Non-site-specific evaluations of potential host rocks.

2. The development of analytical approaches to evaluate non-site-
specific geologic settings in terms of waste-isolation performance.

The latter will require the development of an analytical approach for the
selection of geologic settings. This approach will identify the characteris-
tics that a particular type of host rock must have in order to satisfy regula-
tory requirements for waste isolation given the design of the repository and
the “waste package.” Because it will integrate geologic characteristics,
engineered components, and regulatory requirements--and because it will be
based on the experience gained from performance assessments for the first
repository--this type of analysis is expected to be associated with a high
level of confidence. Thus, whereas the screening process for the first repos-
itory progressed from national surveys through regional studies (thousands of
square miles), area studies (hundreds to thousands of square miles), location
studies (tens to hundreds of square miles), and site studies, a possible stra-
tegy for the second repository could allow fewer areas of smaller size to be
selected early in the process.

Included in the work discussed above will be the development of mathe-
matical models and computer programs for analyzing the potential waste-
isolation performance of a repository in a particular host rock. This effort
will be greatly facilitated by the experience gained from the first-repository
program, including interactions with the Nuclear Regulatory Commission; none-

theless, the performance-assessment models will need to be tailored to the
characteristics of each rock type.

If the Congress takes affirmative action on the program presented in this
Mission Plan Amendment, the DOE will use the non-site~specific technology
developed for the second repository to start a national site-screening survey
in 1995. These activities would lead to regional characterization reports in
1999, the recommendation of areas for more-detailed study in 2003, the
beginning of field studies and the identification of potentially acceptable
sites in the recommended areas in 2003, and the recommendation of sites for
characterization in 2007. The second repository would begin operations in
2023.

The DOE'plans to continue its current program of international coopera-
tion, including cooperative ventures in research; the major example is the
research being performed in crystalline rock at the Underground Research
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Laboratory in Manitoba, Canada. Such cooperative efforts provide for the
development of international consensus on issues. A newly established inter-
national committee of crystalline-program directors is expected to enhance
this collaboration, ensuring that the most cost-effective approaches are con-
sidered.

In fiscal year 1986, the DOE terminated the subseabed disposal program,
which had been directed at assessing the feasibility of isolating radioactive
waste within the thick stable beds of sediments under the ocean floor. This
program was terminated because budget appropriations for generic research and
development not funded from the Nuclear Waste Fund had been greatly reduced.
Accordingly, the DOE announced to the 11 participating international agenciesand countries in the Seabed Working Group that it would terminate its
participation without prejudice to the potential fesibility of subseabed dis-
posal. As a result, the Seabed Working Group agreed to produce a comprehen-
sive international report on the status and feasibility of subseabed disposal.
The DOE is assisting in the preparation of this report, which will be issued
in 1987 by the Nuclear Energy Agency of the Organization for Economic
Cooperation and Development.

The technology-development program for the second repository is designed
to have similar objectives as the first-repository program and to be flexible
to the needs of the waste-management program. It is intended to provide a
sound basis for acceptance by the technical community and by the public, and
its performance-based screening of sites should result in prudent decisions
about investments in siting.
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Appendix E

FORECASTS OF SPENT-FUEL DISCHARGE RATES

As a basis for planning, the DOE's Office of Civilian Radioactive Waste
Management (ORWM) uses forecasts by the DOE's Energy Information Administra-
tion (EIA) of the rates at which spent fuel will be discharged from U.S.
reactors through the year 2020. The EIA forecasts are generated by computer
models that predict the amount of nuclear energy that will be supplied, as
well as the corresponding spent-fuel discharges. These models are based on
data supplied by the industry and incorporate numerous assumptions on the
future deployment and operation of commercial reactors as well as deductionsfrom macroeconomic assumptions of growth rates.

Over the last several years, the EIA forecasts of spent-fuel dischargeshave shown a generally decreasing trend. This trend has continued since
before the passage of the Act, prompting the DOE to reassess the basis that
was used in the initial planning for the second repository. Consideration of
this trend is one of the principal reasons for delaying site-specific inves-
tigations for the second repository, as discussed in Appendix D. This trend
as well as the reasons for its occurrence are discussed in this appendix.

E.1 ASSUMPTIONS USED IN EIA FORECASTS

The EIA considers and defines four distinct scenarios for the domestic
nuclear-energy capacity from the time each report is published through 2020;
these are the optimistic (“high” in 1985 and earlier reports), upper reference
("middle in 1985 and earlier reports), lower reference (“low" in 1985 and
earlier reports), and “no-new-orders" cases. The DOE plans are based on a
range of spent-fuel projections encompassed by these cases. Typically, the
four scenarios differ in their assumptions through the year 2000 about
cancellations or delays for nuclear plants that are being constructed or are
on order. For example, in the 1986 EIA report, the lower reference case and
the “no-new-orders" case were based on the assumption that nuclear units in
the construction pipeline were canceled if they were less than 40 percentcomplete, if they were indefinitely deferred, if work had been stopped at the
site, or ff there were severe financial constraints at the end of 1985. For
forecasts beyond the year 2000, the EIA uses computer models that are based on
assumptions about the growth rates for the gross natfonal product, energy
demand, electricity’s share of energy use, and the percentage of electricitygenerated by nuclear power plants. Using such assumptions, current
projections for the U.S. commercial nuclear capacity in the year 2020 range
from 55 net gigawatts electrical in the “no-new-orders" case te 397 net
gigawatts electrical in the optimistic case.
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E.2 TRENDS IN FORECASTS OF SPENT-FUEL DISCHARGES

Summaries of recent EIA forecasts are presented in Table showing the
projected cumulative spent fuel for the scenarios considered by the EIA. As
shown in Table E-1, the latest EIA projections are substantially lower than
the earliest sets of projections shown, including the November 1984 figures
that were used as the basis for the 1985 Mission Plan. The 1986 EIA forecasts
for the upper reference case, which is equivalent to the middle case of
earlier years, shows less than 42,000 MTU by the year 2000 and only 106,000
MTU by 2020, a decrease of about 15 and 20 percent, respectively, from the
assumptions used in the 1985 Mission Plan and a decrease of about 35 percent
from the 1980 middle-case values shown in Table E-1. The current forecast for
the “no-new-orders" case shows only 40,800 and 79,300 MTU in the years 2000
and 2020, respectively.

E.3 REASONS FOR THE DECLINING TREND IN SPENT-FUEL FORECASTS

The reasons for the markedly decreasing trend in forecasts are in part
a result of the problems affecting nuclear power in the United States since
1978, the last year in which an order for a nuclear power plant was placed.
A reduced growth rate in the demand for electricity, financial constraints on

utility companies, a flow of new regulations and safety requirements, delays
in construction and cost escalations, and various operational difficulties
that limited the productivity of nuclear power plants are some of the diffi-
culties that the industry had to face. These factors have reduced the demand
for new central-station power plants, which in turn reduced the construction’
of domestic nuclear power plants.

Table E-1. Summary of spent-fuel forecasts by the Energy Information Administration
(In metric tons of uranium)

——________fy_theyear2000 ——-—-—__—By_theyear2020
"No-new- *No-new-
orders” Low Middle High orders" Low Middle High

Report date case case case case case case case case

August 1980“ (*) $9,$87 64,628 69,$93 150,393 167,074 203,982
May 1982° 54,133 $7,392 (*) 136,939 160,332 184,138
February 1983° 45,600 45,600 48,200 49,800 84,500 108,300 132,600 186,800
Wovember 46,400 46,800 49,000 50,200 97,700 111,000 130,300 184,500
Oecember 1985° 39,86! 39,864 41,658 42,189 74,635 87,397 106,404 126,192
September 1986° 40,800 42,000? 79,300 86,800"  106,000' 130,300?

“DomesticNuclearFuelCycleRequirementsAssociatedwiththetuclearPowerForecastsSR/ES/80-08.
Not included.

Soraft (based on 1981 EIA Report to the Congress).
Cyele Reauirements--1983, 1983.
Cycle Requiraments--1984, OOE/ETA-0436, 1984.

Cycle Requirements--1985, 1988.

Cre OOE/EIA-0436, 1986.
"Referred to as the “lower reference case” in the 1986 EIA report.
‘referred to as the*upper reference case® in the 1986 EIA report.
Referred to as the “optimistic” case in the 1986 EIA report.
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Another reason for decreasing spent-fuel forecasts is the increasinglevel of nuclear fuel “burnup," which is defined as the amount of energy pro-duced per unit weight of fuel. To increase cost efficiency, the nuclear
utilities have been gradually increasing the burnup levels. For example, in
the early days of commercial nuclear power, the average burnup for pressurized
water reactors was about 20,000 megawatt-days per metric ton of uranium
(MWd/MTU), whereas the current levels are in the range of 30,000 to 35,000MWd/MTU. When an industry survey, conducted at the request of the Office of
Civilian Radioactive Waste Management, indicated that burnup levels of 35,000
to 45,000 MWd/MTU may be common in the industry, the EIA, in consultation withindustry representatives, decided in 1985 to adopt extended burnup as a keyassumption in estimating spent-fuel discharges. The 1985 EIA report is thus
based on the assumption that burnup levels will gradually increase, exceedingcurrent levels by 30 percent in 1993, and then stay constant. This accounts
for most of the large decrease from the 1984 EIA projections in the spent-fueldischarges predicted for the years after 2000 in the 1985 estimates (see Table
E-1). For the cases in the 1986 report, the EIA assumed a 30-percent increase
in burnup by 1998 and a constant level thereafter. (In addition, the assumed
reactor lifetimes were longer than those in the 1985 report, assumptions on
nuclear capacity and generation were changed, and a shorter average fuel cycle
was assumed, creating a slight increase in spent-fuel discharges in some of
the cases.) The effect of increasing burnup can be seen more clearly from the
EIA sensitivity cases. In the 1985 report, an assumption of no increase in
burnup results in a forecast of 126,642 MTU for the year 2020 (close to the
1984 estimate), whereas an assumption of a 50-percent increase in burnupyields only 101,138 MTU.

The reduced quantities of spent fuel projected by assumptions of higherburnups would, however, consist of fuel that generates more heat per assembly.Thus, potential cost savings due to handling smaller numbers of spent-fuelcontainers would be offset by the need to provide greater spacing between
packages of spent fuel in the repository. Furthermore, the required area of
excavation in the underground repository, which depends on the heat output of
the total waste inventory, may not be appreciably altered by higher-burnupfuel.

E.4 UNCERTAINTIES

Although forecasts like those shown in Table E-l are useful for planningpurposes, it must be recognized that substantial uncertainties are involved in
predicting the amount of spent fuel that will be discharged from nuclear powerplants. Moreover, the further out in time the forecast extends, the greaterthe uncertainty. For example, the extremes of the 1986 EIA forecasts of spentfuel accumulated by the year 2000 show a difference of only 1200 MTU, which is
less than 3 percent of the forecast for the upper reference case. The fore-
caste for the year 2020, on the other hand, cover a range of 51,000 MTU, which
represents nearly 50 percent of the value for the upper reference case. Thus,less confidence can be placed in the accuracy of predictions past the year2000. Nonetheless, it is highly likely that the volume of spent fuel requir-ing disposal will be significantly less than that expected when the Act was
passed in 1982 or when the Mission Plan was issued in 1985.
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Appendix F

WASTE-ACCEPTANCE SCHEDULE

F.1 INTRODUCTION

The 1985 Mission Plan presented representative waste-acceptance sched-
ules for the authorized system and the improved-performance system.'
Because of the intent to postpone indefinitely site-specific activities for
the second repository, the rebaselined schedule for the first repository, and
the revised estimate of when an MRS facility could begin receiving waste, it
was necessary to develop a revised waste-acceptance schedule as a reference
for planning purposes and for fee-adequacy assessments.

Like the schedule in the 1985 Mission Plan, the schedule presented here
is only an approximation of how the system may operate and is subject to
considerable variation. The DOE will further define and specify the system
operating and waste-acceptance parameters as the program progresses. The DOE
will use the forecasts made by the DOE's Energy Information Administration
(EIA) of gross electricity generation by nuclear power plants and the atten-
dant spent-fuel discharges as the planning basis for the overall waste-
management program. The DOE will consider other forecasts of nuclear power
growth as conditions warrant. The waste-acceptance schedule will serve as a

planning base that will be updated annually in response to the latest
forecasts of nuclear power growth.

Under the terms of the contract’ that has been signed between the DOE
and the owners and generators of spent fuel and high-level waste, an annual
capacity report with projected annual receiving capacities and rankings will
be issued by the DOE for planning purposes beginning in 1987. In 1991, the
DOE is required to begin publishing annual acceptance priority rankings for
spent-fuel receipt by the DOE. Beginning January 1, 1992, the utilities are
to submit to the DOE for approval delivery commitment schedules based on

these rankings. These schedules will form the basis for final delivery
schedules to be submitted by the utilities not less than 12 months before the
actual delivery dates.

The above-mentioned contract provides for the DOE's acquisition of title
to spent nuclear fuel and high-level waste, transportation, and subsequent
disposal. Under the contract, these services are to be provided “after com-

mencement of facility operations, not later than January 31, 1998." Table
F-1 shows an illustrative schedule that is consistent with that requirement
and reflects the DOE's current plans for the development of the improved-
performance waste-management system.

F.2 KEY CHANGES IN THE WASTE-ACCEPTANCE SCHEDULE

The key changes in Table from the corresponding table in the 1985
Mission Plan (Table 2-3) are as follows:
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Acceptance of spent fuel begins at the MRS facility in 1998. The
MRS facility is shown as starting operations in 1998 rather than
1996, consistent with the revised estimate for the start of MRS

operations (linked to the receipt from the Nuclear Regulatory Com-
mission of a construction authorization for the first repository) as

described in this document.

The first repository is shown as starting operations in 2003 rather
than 1998, consistent with the revised schedule for the first
repository described in Appendix B.

The second repository is shown as starting operations in 2023 rather
than 2006. This revised date is only an approximation for refe-
rence; it does not represent a firm schedule for the second reposi-
tory. Since no more than 70,000 metric tons of uranium (MTU) can be

emplaced in the first repository before a second repository is in

operation, the first-repository schedule indicates that the second
repository needs to begin operations by 2028. The illustrated
earlier date of 2023 was selected on the grounds that it would be
desirable to have a fairly uniform and continuous rate of spent-fuel
acceptance into the system. The actual schedule of the second

repository will depend on the actual rates of spent-fuel generation,
the acceptance rates of the first repository, and the time that will
be needed to develop the second repository.

The projected total quantity of spent fuel generated through the

year 2020 has decreased from 130,000 to 106,000 MTU. The new fore-
cast is based on the upper reference case (i.e., increasing nuclear
fuel burnup--see Appendix E) in the EIA report World Nuclear Fuel

Cycle Requirements-~1986°).
The illustrated receipt rates of the MRS facility have been revised,
with a full-scale rate of 2650 MTU per year rather than 3000 MTU and
a different startup schedule. The spent-fuel acceptance rate for
the total system remains at 3000 MTU per year, but Table F-1 assumes

that 350 MTU of spent fuel from nearby reactors would be received
directly by the repository and 2650 MTU would be received and

shipped by the MRS facility. With the increased period of time
between the start of MRS and repository operations, the indicated

inventory of spent fuel in storage at the MRS facility has increased
from 13,300 to 14,700 MTU. This amount is close to, but still
smaller than, the 15,000-MTU storage limit proposed by the DOE for
the MRS facility. As suggested by comments from the State of
Tennessee, it may be desirable to increase this margin by reducing
by a small amount the MRS waste-acceptance rate during the period
preceding the start of repository operations.
The quantity of high-level waste has been increased by 640 MTU, and
4000 MTU of high-level waste has been assigned to the second reposi-
tory. The 1985 Mission Plan assumed that the estimates of 8000 MTU
of high-level waste included commercial high-level waste from the

West Valley Demonstration Project. Table considers the West

Valley waste (equivalent to 640 MTU) to be additional to 8000 MTU of
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defense high-level waste. The assumption of an equal amount of
defense high-level waste for each repository is consistent with the
assumptions made for sample calculations for the proposed method for
calculating disposal fees for defense high-level waste. All 640 MTU
of the commercial high-level waste was assumed to be received by the
first repository.
With the 5-year extension of the date for the start of operations at
the first repository, the date for beginning to accept high-level
waste is 5 years later than the date shown in the 1985 Mission Plan
(Table 2-3). Arrangements will be made to store defense high-level
waste until it can be accepted at the repository.

7. The total quantity of spent fuel received by the second repositoryis shown as 40,640 MTU rather than 68,300 MTU. This is a conse-
quence of the new, lower EIA spent-fuel forecasts.

The revised waste-acceptance schedule in Table F-1 represents the DOE's
current baseline assumptions for fee-adequacy assessments and for other
studies of the waste-management system. However, this schedule is based on a
budget requirement of $725 million for fiscal year 1988 (a budget amendment
is being prepared for submittal to the Congress) and the timely completion of
several key milestones. These include the approval of the MRS facility by
the Congress, the start of operations at the MRS facility, the receipt from
the Nuclear Regulatory Commission of a construction authorization for the
first repository, and the start of operations at the first repository.

F.3 CONTINGENCY PLANS

If the Congress does not approve the MRS facility, the transfer of the
waste to DOE facilities may not be able to begin in 1998. The DOE will
continue to encourage and expedite the effective use of available storage and
the development of necessary additional storage at reactor sites.

If the Congress approves the MRS facility, but it is not possible to
begin MRS operations by 1998 because of longer design, licensing, or con-
struction times, then the impacts on the utilities would be similar but the
extent of mitigating actions would be less. A similar situation would occur
if the MRS facility is available for spent-fuel acceptance on time, but the
construction authorization for the repository is delayed beyond 1998, because
the DOE has recommended that the Congress specify that the MRS facility
cannot start receiving spent fuel until a construction authorization for the
repository is received.‘

Should the MRS facility be available in 1998 and the construction
authorization for the repository be received on time, the waste-acceptance
schedule may still need to be revised if the repository does not begin oper-
ations by 2003. In that event, the MRS receipt rates may need to be reduced
to prevent the MRS inventory from exceeding the 15,000-MIU proposed by the
DOE.
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II.A INTRODUCTION TO THE RECORD OF RESPONSES TO COMMENTS

THE COMMENT-RESPONSE PROCESS FOR THE MISSION PLAN AMENDMENT

The Nuclear Waste Policy Act of 1982 (Public Law referred to in
this document as “the Act") assigned to the U.S. Department of Energy (DOE)
the responsibility and the authority for the disposal of spent nuclear fuel
and high-level radioactive waste. Among other provisions, Section 301(a) of
the Act requires the Secretary of Energy to “prepare a comprehensive report,
to be known as the mission plan, which shall provide an informational basis
sufficient to permit informed decisions to be made in carrying out the
repository program and the research, development, and demonstration programs
required under this Act."

The Act further specified requirements for obtaining review and comments
on the draft Mission Plan in preparation for submitting it to the Congress.
The DOE followed these requirements and submitted the Mission Plan to the
Congress in July 1985.1

In the 1985 Mission Plan the DOE indicated its intent to annually
determine the need to revise the Plan. If such revisions were determined to
be necessary, the DOE would subject such revisions to review in accordance
with the process specified in the Act for the preparation of the initial
Mission Plan.

As a result of the Secretary's announcement on May 28, 1986, of decisions
and plans for the the first and the second repository, the DOE determined that
an amendment to the Mission Plan would be an appropriate vehicle to articulate
issues that arose in connection with these announcements. In addition to

providing the basis for the announced decisions and plans, the Mission Plan
Amendment would also be used to apprise the Congress, the States and affected
Indian Tribes, other Federal agencies, and the public of significant
developments in the program.

A draft of the amendment was submitted to States, affected Indian Tribes,
the Nuclear Regulatory Commission, and other Federal agencies for comment. A

60-day comment period was provided. A notice of availability of the draft for
public inspection was announced in the Federal Register. Copies of the docu-
ment were mailed to approximately 7000 parties on the mailing list of the
Office of Civilian Radioactive Waste Management. At the same time, copies of
the draft amendment were also provided to the Congress for information, with a

description of the process the DOE was following for preparing and submitting
the amendment.

As shown in Table 1, 58 responses were received from 5 Federal agencies
(including the Nuclear Regulatory Commission); 27 State agencies (of which 10
were signed by State governors); 8 utility and nuclear-industry organizations;
6 Indian Tribes (or their representatives); 2 local communities; and 3 private
individuals or organizations. Seven letters were received from U.S. Senators
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and Members of the Congress, who were submitting their own comments or trans-
mitting comments from their constituents.

As comments on the draft amendment were received, each letter was

assigned a code number to identify it and its sender. If a letter contained
comments on several topics, these were separated, given a sequential number,
and then assigned to various topical groupings. This technique not only
accelerated the DOE's response-to~comment activities but also ensured that no

pertinent comment would be inadvertently lost because of the magnitude of the
commentary or the involuted nature of many of the questions. (The 58
submittals produced more than 550 single-subject comments.)

Sets of comments were made available for review at the DOE Headquarters
building in Washington, D.C. In addition, the DOE sent copies of all comments
on the draft Mission Plan Amendment to all those who provided comments.

As indicated above, the Act requires Federal agencies to “specify with
precision any objections that they may have." The Act also requires the
Secretary of Energy to fully consider the objections of Federal agencies and,
if the Mission Plan was not revised to meet the objections, to publish in the
Federal Register a detailed statement. Several Federal agencies provided
comments, but no Federal agency identified objections to the draft amendment.

The DOE carefully considered all the comments that were received and
revised the Mission Plan Amendment as appropriate. The revisions include
expanded or additional discussions of several topics and issues. (The
amendment is presented in Part I of this volume.) Furthermore, in order to be
responsive to all comments on the amendment, the DOE prepared responses
addressing all issues of concern.

Part II of this volume is the record of responses to the comments on the
draft amendment. Part III contains all the comment letters. Each is
identified by the comment-set number, with all comments numbered in the left
margin.

The remainder of this introduction presents a tabulation of the major
issues raised in the comments.
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Table 1. Commenters on the draft Mission Plan Amendment,
with identification numbers

Number
of Date of

letter letter Name of sender Entity represented by sender

1 February 10

2 February 17

3 February 19

4 February 25

5 February 26

6 February 27

? March 2

8 March 9

9 March 11

10 March 11

OCR

Earle E. Gavett

Anne Kinnaman

William S. Cohen
George J. Mitchell
Paul S. Trible
John W. Warner
William Proxmire
Robert W. Kasten, Jr.
Wyche Fowler, Jr.
Rudy Boschwitz
Terry Sanford
Gordon J. Humphrey
Dave Durenberger

Jim Kleinhans

James A. McClure
J. Bennett Johnston
Pete V. Domenici
Daniel Evans
Chic Hecht
Jeff Bingaman
John Melcher
Dale Bumpers
Frank Murkowski
Malcolm Wallop
Don Nickles
Timothy E. Wirth
Kent Conrad

David L. Auton

Joshua C. Agsalud
Mario M. Cuomo

Joe Frank Harris

-73-

U.S. Department of Agriculture
Private citizen

U.S. Senators

Wisconsin Radioactive Waste
Review Board

U.S. Senators

U.S. Department of Defense

Northern Education Council
for the Environment

State of Hawaii

State of New York

State of Georgia
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Table 1. Commenters on the draft Mission Plan Amendment,
with identification numbers (continued)

Number
of Date of

letter letter Name of sender Entity represented by sender

11 March 12 Leo H. LaFernier Red Cliff Band of Lake
Superior Chippewas

12 March 17 William J. Houle Fond du Lac Band of Lake
Gary L. Fields Superior Chippewas

13 March 18 Robert D. Orr State of Indiana

14 March 19 Thomas M. Gerusky Bureau of Radiation
Protection, Pennsylvania

15 March 20 C. V. Mangan Niagara Mohawk Power
Corporation

16 March 23 Warren Bishop Washington State Nuclear
Waste Board

17 March 23 Kirkland L. Jones New Mexico Health and
Environment Department

18 March 24 Mary Lou Blazek Oregon Environmental Council

19 March 24 James G. Martin State of North Carolina

20 March 25 Jim Sasser U.S. Senators and Members of
Albert Gore, Jr. the Congress
James H. Quillen
John Duncan
Marilyn Lloyd
Jim Cooper
Bill Boner
Bart Gordon
Don Sundquist
Ed Jones
Harold Ford

21 March 25 Neil Goldschmidt State of Oregon
22 March 26 Roy F. Pruett Oak Ridge, Tennessee

23 March 30 John Sununu State of New Hampshire
24 March 31 Carroll A. Campbell State of South Carolina
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Table 1. Commenters on the draft Mission Plan Amendment,
with identification numbers (continued)

OCR

Number
of Date of

letter letter Name of sender Entity represented by sender

25 March 31 Larry Hobart American Public Power
Association

26 March 31 Marilyn McNabb Nebraska Energy Office

27 March 31 J. W. Williams, Jr. Florida Power & Light Company

28 April 1 Dennis A. Bechtel Clark County, Nevada

29 April 1 William Burke Umatilla Nuclear Waste
Study Program

30 April 1 Steve Frishman Texas Nuclear Waste Program
Office

31 April 1 Robert R. Loux Nevada Nuclear Waste Project
Office

32 April 2 Cynthia V. Bailey State of Virginia ‘

33 April 2 Robert H. Bridenbecker Southern California Edison
Company

34 April 2 John W. Green Mississippi Department of
Energy and Transportation

35 April 2 John W. Green Mississippi Department of
Energy and Transportation

36 April 2 Tom Kalitowski Minnesota Governor's Nuclear
Waste Council

37 April 2 John 8. McKernan, Jr. State of Maine

38 April 2 J. Herman Reuben Nez Perce Tribal Executive
Elliot Moffet Committee

39 April 2 Olympia J. Snowe Member of the Congress

40 April 2 Patrick D. Spurgin Utah High Level Nuclear Waste
Office
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Table 1. Commenters on the draft Mission Plan Amendment,
with identification numbers (continued)

Number
of Date of

letter letter Name of sender Entity represented by sender

41 April 3 B. J. Furr Carolina Power & Light Company
42 April 3 Don Hancock Southwest Research and

Information Center

43 April 3 Gordon J. Humphrey U.S. Senator

44 April 3 John J. Kearney Edison Electric Institute

45 April 3 Ned McWherter State of Tennessee

46 April 3 Melvin R. Sampson Yakima Indian Nation

47 April 3 R. G. Snipes Duke Power Company
48 April 7 Richard E. Sanderson U.S. Environmental Protection

Agency
49 April 7 E. E. Van Brunt, Jr. Arizona Nuclear Power Project
50 April 8 Lando W. Zech, Jr. U.S. Nuclear Regulatory

Commission

51 April 8 Trent Lott Member of the Congress
52 April 9 Thad Cochran U.S. Senator

$3 April 9 Robert R. Loux Nevada Nuclear Waste Project
Office

54 April 9 Adele Wilzack Maryland Department of Health
and Mental Hygiene

55 April 9 Jennifer Wriggins Passamaquoddy Tribe

56 April 13 Jim Kleinhans Wisconsin Radioactive Waste
Review Board

57 April 15 Ray Romer State of Colorado

58 May & Bruce Blanchard U.S. Department of the
Interior
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MAJOR ISSUES

The comments on the draft amendment reflect many different strongly held
positions and viewpoints. The topics of the draft amendment that received the
largest number of comments or were discussed in the strongest terms are shown
in Table 2.

Table 2. Summary of major comments on the draft Mission Plan Amendment

1. Role of the draft amendment. The role of the draft Mission Plan Amendment
was unclear, and the amendment attempted to contravene the requirements of
the Act and Congressional authority.

2. Significant recent program achievements. Many aspects of the program to

date were criticized as inadequate or incomplete.
3. First-repository plans and schedule. Opinion was divided on the necessity

and reasonableness of the schedule extension and proposed plans.
4. Second-repository delay. Opinion was divided on whether site-specific

activities for the second repository should be indefinitely postponed and
whether there is a need for a second repository.

5. The facility for monitored retrievable storage (MRS). A more precise
description of the role and operations of the MRS facility is needed.
Utilities said that MRS operations should begin as soon as possible and

urged the DOE to adhere to its statutory and contractual commitments.

6. Consultation and cooperation. The consultation-and-cooperation (C&C)
process needs to be better defined to provide more-substantive
opportunities for interested-party review. The initiatives stated in the
draft amendment were insufficient.

7. Financial assistance. Financial assistance, particularly for socio-
economic impacts, should be increased.
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II.B SYNOPSES OF COMMENTS AND RESPONSES

This section (Part II.B) presents synopses of the comments and the DOE's
responses. It is divided into 11 sections that reflect not only the contents
of the draft Mission Plan Amendment but also the major issues raised in the
comments. A list of references is also provided.

The topics of the 11 sections are as follows:

1. General comments

2. Significant recent achievements in the waste-management program

3. Extension of the schedule for the first repository
4. Waste-acceptance strategy

5. The MRS facility
6. Extension of the schedule for the second repository
7. Consultation and cooperation
8. Financial assistance and other measures

9. Forecasts of spent-fuel discharge rates and quantities of defense
high-level waste

10. Suggested alternatives to mined geologic disposal
11. Comments beyond the scope of the Mission Plan Amendment

In the synopses of comments, each comment bears a two-part number that
identifies first the person or the organization submitting the comment and
then the particular comment. For example, comment 2 in comment letter 43 is
represented as 43-2. The number that identifies the person or the organiza-
tion submitting the comments is shown in Table 1 of the preceding section and
also at the top of each comment letter, which can be found in Part III.
Numbers identifying specific comments are shown in the left margin of the
comment letters.

An index of comments and responses follows, in Part II.C, the synopses of
comments and the DOE's responses. This index lists each comment by number and
shows the section in which the comment is addressed.

Thus, to find a response to any individual comment, one must first locate
the number of the comment letter in Table 1 of Part II or in Part III and the
number of the particular comment, which will be found in the letter. The
index in Part II.C can then be used to find the section in Part I1.B where the
response to the comment appears.
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Section 1

GENERAL COMMENTS

This section summarizes and answers comments of a general or miscellane-
ous nature. Section 1.1 deals with comments related to the notice and comment
period of the draft amendment. Comments on the role and implementation of the
draft amendment are covered in Section 1.2. Inconsistency with the budget
submitted to the Congress is discussed in Section 1.3. Section 1.4 presents
miscellaneous comments.

1.1 NOTICE AND COMMENT PERIOD

Synopsis of comments

Although the Nebraska Energy Office (26-7) stated that the comment period
for the draft amendment was adequate, the Red Cliff Band of Lake Superior
Chippewas (11-2) and the Wisconsin Radioactive Waste Review Board (56-4)
stated that 60 days was insufficient; the Red Cliff Band of Lake Superior
Chippewas regarded the short time period as transforming the draft amendment
essentially into the Mission Plan Amendment. The Fond du Lac Band of Lake
Superior Chippewas (12-1) requested that the DOE extend the comment period and
fund its Tribal radioactive-waste programs. The Southwest Research and
Information Center (42-1) stated that all draft amendment comments, including
those from the the public, should be considered by the DOE. The State of
Nevada (53-1) requested that Clark County's comments be treated to the same
extent as those of Nevada.

Utah (40-4) and Oregon (21-5) stated that the Mission Plan Amendment was

being presented to, and considered by, the Congress without adequate oppor-
tunity for review by States and Indian Tribes. Washington (16-5, 16-25)
commented that the draft amendment was published for comment 8 months after
the DOE’s May 28, 1986, decisions and was thus essentially a fait accompli.
Similarly, the Yakima Indian Nation (46-25) stated that, in the future,
consultation with States and Indian Tribes should take place before the
issuance of Mission Plan Amendment drafts.

Washington (16-6) stated that the draft amendment does not address the
timing or the process for future amendments. The Wisconsin Radioactive Waste
Review Board stated (56-3) that the draft amendment did not specify a process
for considering comments nor a process for preparing the Mission Plan Amend-
ment for submittal to the Congress.

Response
The DOE believes that the 60-day review period is adequate. It is con-

sistent with previous practice on similar documents. All comments from all
parties who chose to respond have been accepted and given thorough review.
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The draft amendment was provided to the Congress for information at the
time the document was submitted to States, affected Indian Tribes, and Federal
agencies for comment. The Congress was advised that the amendment would be
formally submitted after the DOE received comments and revised the draft in
response to those comments as appropriate.

In the 1985 Mission Plan,! the DOE said it would annually determine the
need to revise the Mission Plan and in preparing the amendments would follow
the procedures specified in the Act for the preparation of the initial Mission
Plan.

1.2 ROLE AND IMPLEMENTATION OF THE DRAFT MISSION PLAN AMENDMENT

Fourteen commenters (Red Cliff Band of Lake Superior Chippewas (11-1),
Oregon (21-2), a group of U.S. Senators (5-2), Washington (16-1, 16-4), the
Tennessee Congressional delegation (20-1), Oregon (21-6), the Nebraska Energy
Office (26-3), the Confederated Tribes of the Umatilla Indian Reservation
(29-16), Texas (30-9), the Southwest Research and Information Center (42-2),
Tennessee (45-1, 45-2), Nevada (31-18), the Yakima Indian Nation (46-1, 46-3,
46-4), and Mississippi (35-1, 35-3, 35-36)) criticized the draft amendment as
an impermissible, inappropriate, and illegal attempt to contravene the Act:
because nothing in the Act allowed an amendment to the Mission Plan, any
attempt to do so was in violation of the Act. Tennessee, the Tennessee
Congressional delegation, and Texas requested that the DOE withdraw the draft
amendment and resubmit it through “proper” legislative channels. The
Confederated Tribes of the Umatilla Indian Reservation and the group of U.S.
Senators commented that the Congressional approval of a budget did not
necessarily mean the approval of the Mission Plan Amendment; the Act's
statutory mandates supersede approval by appropriation.

The Wisconsin Radioactive Waste Review Board (56-2) commented that the
Act did not specify a process for amendments of the Mission Plan and that the
draft amendment failed to discuss the process that the Congress is expected to
follow in adopting or rejecting the draft amendment.

Unlike a number of commenters, Utah (40-1, 40-2, 40-7) stated that in
principle the Mission Plan or amendments to it would be appropriate vehicles,
under Section 301(a)(3) of the Act, to apprise the Congress of facte and
issues that had an impact on the policies of the Act. The Edison Electric
Institute (44-1) regarded the draft amendment as an appropriate basis for
review by all parties as well as a means to highlight Congressional atten-
tion. The Maryland Department of Health and Mental Hygiene (54-1) found it
“informative” and noted “progress had been made" and that "there is a need to
adjust schedules."

New Hampshire (23-3, 23-4, 23-11) stated that the draft amendment only
confused the issue of what was the required Congressional action on the
Mission Plan Amendment. It also wondered about the role of the Mission Plan
Amendment and its implications for the Act.

Texas (30-1, 30-10) stated that the draft amendment "rarely" conformed to
the scope of a mission plan as described in Section 301 of the Act and that it
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contained many specific inaccuracies. Nevada (31-9) described the draft
amendment as "self-serving" and legally “wrong” and recommended that it be
withdrawn. Mississippi (35-16, 35-17, 35-18) regarded the draft amendment as

a “trial balloon” to gauge the reaction of the public and the Congress and
noted that, while the DOE put the onus on other parties for schedule delays,
it had failed to accurately assess the legal, institutional, and social as-

pects of the waste program. It further noted (35-35) that the draft amendment
was very vague, with no assurances further schedule delays would not occur and
that statements suggesting that if the Congress does not approve the facility
for monitored retrievable storage (MRS), the transfer of waste may not begin
in 1998, rendered the draft amendment “as substantial as fog" (35-40).

The Southwest Research and Information Center (42-4) stated that the
“entire program” should be totally stopped, while Representative Olympia Snowe
(39-11) stated that the Congress should either submit legislation to amend the
Act or else allow for an “ample and thorough" review by the Congress of the
entire waste program.

The Edison Electric Institute (44-5) and the Southern California Edison
Company (33-1) wondered whether the increase in the Congressional concerns

might result in an inability to continue the implementation of the Act.

Clark County, Nevada, stated (28-1, 28-7, 28-8, 28-9) that the draft
amendment was too general about its processes, objectives, and conclusions;
that it appeared to have been developed to justify political decisions and was
“less positive" in tone than “past documents;" that amending a ‘15-year plan-
ning process less than 2 years into that process" indicated bad management or

political expediency; and that rather than assigning “arbitrary” dates (e.g.,
2003), the schedule should be subordinated to “properly” performing the job.

The Niagara Mohawk Power Corporation (15-1) stated that, if the new

schedules in the draft amendment are met, the proposals might be adequate to
meet the needs of utilities, especially for newer plants, but also commented
(15-2) that for older plants reaching their storage capacities sooner, the
DOE's plans and the draft amendment are unacceptable. The Niagara Mohawk
Power Corporation (15-4, 15-5) and the American Public Power Association
(25-1, 25-2, 25-3, 25-4) stated that, by delaying the scheduled dates, timely
completion would not occur, jeopardizing the future of the Act, destroying
public confidence, and creating uncertainties (e.g., increased costs, de facto
waste sites at the reactors) for utilities.

Representative Olympia Snowe (39-1, 39-3) described the draft amendment
as, "by the DOE's own admission, an unneeded document" that reflected
“confused” thinking and abandonment of responsibilities.

Maine (37-3) recommended that the amendment contain (1) a more “realis-
tic’ timetable for a repository, (2) an improved contingency plan, (3) verif-
ication of budget estimates and waste-generation rates, (4) discussion of
research in other countries, (5) a clear justification for the MRS facility,
(6) a greater role for the National Academy of Sciences and the National
Research Council, and (7) specific guidelines for States and the Congress.

HQ0005886

OCR DB-105896
Holtec_PAL-000309



.

Response
When the DOE issued the Mission Plan in 1985, it made a commitment to

determine annually the need to update that document. Since the DOE's actions
on May 28, 1986, relative to the first and the second repositories, several
issues have emerged that the DOE considers warrant Congressional attention.

The DOE determined that an amendment to the Mission Plan was an appro-
priate vehicle to articulate these issues so that the Congress may provide any
statutory direction it believes is needed to conduct the program. A second
purpose of the amendment is to apprise the Congress, the States and affected
Indian Tribes, other Federal agencies, and the public of significant devel-
opments in the program.

In preparing the amendment for submittal to the Congress, the DOE fol-
lowed the procedures specified in Section 301 of the Act for the preparation
of the initial Mission Plan. A draft of the amendment was submitted to
States, affected Indian Tribes, and Federal agencies for comment. The DOE
modified the amendment in response to the comments and is submitting it to the
Congress with all the incoming comment letters and responses to the comments.

With regard to the postponement of site-specific activities for the
second repository, an issue of particular concern to many commenters, DOE
representatives previously testified before the Congress that the basis for
such actions and the proposed program for the second repository would be
described in an amendment to the Mission Plan and be provided to the Congress
for information and legislative action. The DOE's General Counsel has
concluded that "it is entirely appropriate, as a matter of law, for this
office to have determined that significant matters, including new information,
relating to the conduct of the second repository program should be presented
to the Congress through an amendment to the Mission Plan." This amendment is
intended to serve that purpose. The DOE does not claim any authority
unilaterally to change existing law. Nor should the judgments made by the DOE
and reflected in the Mission Plan Amendment be characterized in this fashion.
The DOE recognizes that carrying out the program in the way described in the
Mission Plan Amendment will require Congressional action.

The schedules set forth in the Mission Plan Amendment are based solely on

programmatic judgments. They are not intended to set forth any particular
legal positions, but rather to describe the DOE's considered and informed
judgments, based on its actual experience in administering these programs, of
the course and the timing that the first- and the second-repository programs
should take given the current circumstances.
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1.3 BUDGET INCONSISTENCIES

Synopsis of comments

Texas (30-2) and the Nez Perce Tribe (38-1) commented on the discrepancy
between the fiscal year (FY) 1988 budget for the waste program given in the
draft amendment ($725 million) and the Presidential FY 1988 budget proposal
submitted to the Congress ($500 million).

Response
The draft amendment stated that the schedule for the first repository was

based on a budget requirement of $725 million for 1988 and that a budget
amendment was being prepared for submittal to the Congress. The budget
amendment of $225 million would be in addition to the DOE's request of $500
million and would be submitted after the resolution of pending issues
regarding the scope and the pace of the program.

1.4 MISCELLANEOUS COMMENTS

Nevada (31-13) asked what the phrase "“waste-management system" meant and
recommended that it refer to the overall system, with the repository and the
MRS facility as subsystems. It also suggested (31-10) that the MRS facility
be defined as part of the “repository system."

The Nuclear Regulatory Commission (NRC) suggested (50-1) that the DOE and
the NRC work closely together to ensure successful implementation of the
activities listed on page 9 of the draft amendment. It also commented (50-3)
that the draft amendment failed to address the status of the Project Decision
Schedule in light of the draft amendment.

The Oregon Environmental Council (18-1, 18-2) commented that, until the
repository process is completed, the generation of spent nuclear fuel should
be decreased or perhaps stopped and that the Council might agree to the 5-year
extension if (1) the site-selection process was restarted and followed “to the
letter"; (2) the search for sites was restarted with more possible sites,
emphasizing “geologic and safety" factors over land ownership and economic
factors; the search for the second (eastern) site was restarted immediately;
and (4) "every effort" was made to decrease the amount of waste produced.

New York (9-1) commented that delays in the DOE's ability to accept waste
for disposal could “significantly extend the term and cost of the project."

Response
The term “waste-management system" was defined in the 1985 Mission Plan

in several places, including Chapter 2 and Section 3.4.1.

The DOE is always willing to work cooperatively with the NRC on all
issues. The DOE intends to update the Project Decision Schedule as

appropriate.
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The DOE has no control over a utility's choice of fuel to generate
electricity and thus the amount of waste produced from the fuel. The DOE's
responsibility under the Act is to provide a waste-management system for spent
nuclear fuel and high-level radioactive waste.

The DOE does acknowledge that the extension of the schedule will
‘contribute to cost increases and has revised the amendment to that effect.
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Section 2

SIGNIFICANT RECENT ACHIEVEMENTS IN THE WASTE-MANAGEMENT PROGRAM

This section summarizes and responds to comments on significant recent

achievements in the waste-management program. It begins with general comments

on the program (Section 2.1). Next is the selection of first-repository sites
for characterization (Section 2.2). Advances in technical planning are dis-
cussed in Section 2.3. Achievements in transportation and storage technolo-

gies are covered in Sections 2.4 and 2.5, respectively.

2.1 GENERAL COMMENTS

Synopsis of comments

Tennessee (45-22), Washington (16-2), and Mississippi (34-1) all felt
that the draft amendment presented an overoptimistic and thus unbalanced
assessment of achievements by failing to comment on the technical debates and
lawsuits associated with the program. Both Tennessee and Washington suggested
deleting the entire section on achievements if revisions are not made, with
Tennessee stating that a more objective method of program review was the

preparation of reports by the General Accounting Office (GAO). Nevada (31-4)
criticized the term “achievements” as "self-serving" and “deceiving,” stating
that the DOE itself was responsible for program delays. The Yakima Indian
Nation (46-10) stated that the draft amendment should also include the DOE
mistakes (e.g., inadequate quality assurance leading to stop-work orders at

Nevada and Washington) as well as achievements.

Response
While significant progress has been made in the program since the

issuance of the Mission Plan in June of 1985, it is true that this progress
has not been problem-free. There are significant differences of opinion
between the DOE and other program participants and affected parties; delays
have been encountered, as discussed in the Mission Plan Amendment; and tech-
nical concerns and quality-assurance problems have been experienced with site
activities. In response to the comments, a new section has been added to the
amendment to discuss the pending litigation involving the programs for the

first and the second repositories and the stop-work orders at the Hanford and
the Yucca Mountain sites.

As of the date of this response, 35 cases are pending that involve the

first- and second-repository programs. Of these, 11 cases challenge the

validity of the DOE siting guidelines? and 24 cases seek judicial review of
the environmental assessments>~’ and program decisions announced on May 28,
1986. Any one or all of these cases have the potential to affect the

implementation schedule for these programs.

A reasonable estimate of the likelihood or amount of potential delay
caused by these cases is not possible at present. The DOE will, of course,
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abide by the final decision of the courts in all cases or seek legislative
relief in its efforts to implement the Act.

Stop-work orders were issued to contractors working on the Hanford and
the Yucca Mountain projects as a result of performance audits made by the
DOE. The DOE found that the technical and management controls for work
performed before site characterization were not adequate for
site-characterization activities. A general upgrading of procedures and
controls is under way to satisfy NRC requirements for establishing a licensing
basis and the DOE requirements for a major project acquisition. Personnel
associated with stopped work were immediately assigned to develop the required
procedures and controls and were given intensified quality-assurance
training. The stop-work orders are gradually being lifted on certain
activities at both sites as the DOE receives evidence that quality-assurance
requirements are satisfied.

2.2 SELECTION OF FIRST-REPOSITORY SITES FOR CHARACTERIZATION

Synopsis of comments

Numerous comments were received on this section. The Carolina Power &
Light Company (41-6, 41-13) regarded the first-repository site-selection
process as “sound” and said that the value judgments used were "fundamental
ingredients to any decision-making process." A similar comment came from the
Edison Electric Institute (44-11), which stated that there was no need to
repeat the process. However, a number of other commenters disagreed. Nevada
(31-4) stated that State and public input was not integrated into the siting
guidelines, that sites outside the five nominated were not compared as re-

quired by Section 112(b)(1)(E)(iv) of the Act, and that political preferences
overrode the “supposedly objective” decision-aiding methodology.

The Southwest Research and Information Center (42-3), the Confederated
Tribes of the Umatilla Indian Reservation (29-1), and the Yakima Indian Nation
(46-6, 46-7) questioned the entire site-selection process to date, the latter
noting that the draft amendment “does not seek review of this original sel-
ection or provide means for review of this original selection.” Each felt the
selection process to date was technically flawed. Nevada, Washington (16-27),
the Yakima Indian Nation (46-9), and the Confederated Tribes of the Umatilla
Indian Reservation (29-2) commented that the DOE was misleading in its
positive characterization of the siting-methodology review by the National
Academy of Sciences (NAS), by neglecting to mention criticism of the
methodology and by failing to note the limited scope of the NAS review. The
Wisconsin Radioactive Waste Review Board (56-10) commented that the DOE failed
to note criticism of the methodology by its own consultant.

Mississippi (35-9, 35-26), Clark County, Nevada (28-4), and an Oregon
private citizen (2-1, 2-5) all submitted comments on the environmental as-
sessments (EAs). Mississippi said that the assessment in the EAs of reposi-
tory performance was overly optimistic and noted it had yet to receive all of
the supporting documents for the EAs. Clark County commented that much of the
public testimony on the EAs “was dismissed without adequate explanation"; in
particular, Clark County was concerned about Hoover Dam's being used as a
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crossing point for waste shipments. The private citizen requested that the
Hanford EA be revised because of multiple defects. She stated that the Han-

ford site was “included with the mistaken impression that it was the easiest

site to select.” The Yakima Indian Nation (46-2) also regarded Hanford as an

unacceptable site.

Various stages of the site-selection process were commented on specif-
ically. Washington (16-8, 16-9) noted the “lack of comparable approaches to

early site screening for the first repository, differential early treatment of

potential sites," and the “misrepresentation" of the methodology used to aid
the selection of sites for characterization. It also said (16-10) that the

DOE has continued with the pre-Act program strategy of “competition” among
project offices to produce a site. Finally, it stated (16-14) that technical
difficulties and construction costs were “inappropriately discounted” in the

selection of sites for characterization. The Red Cliff Band of Lake Superior
Chippewas (11-3) and Clark County, Nevada (28-10), questioned the formal

siting methodology, the former stating that the methodology was “arbitrarily
manipulated by the DOE” and the latter requesting that the relative weights
assigned to both technical data and value judgments be disclosed. Clark

County also wondered (28-6) to what degree politics was a factor in site
recommendations.

Mississippi stated (35-6) that the DOE's “fast pace" would have been

enhanced if the DOE had not rejected a 1983 States-developed proposal for the

siting process. Mississippi (35-41) reiterated its belief that the Secre-

tary's preliminary determination of site suitability should follow the com-

pletion of site characterization. It also stated (35-53) that the draft
amendment gives a mistaken impression that significant site-specific studies
have occurred at all nominated sites, whereas in fact the site-specific data

base will be generated during site characterization. It requested revision of
the draft amendment to reflect the nature of the existing data base.

The U.S. Department of the Interior (58-1) recommended that site- .

characterization plans be reviewed and commented upon by the public, including
Federal agencies where appropriate, and asked whether the DOE planned
additional studies at sites nominated but not recommended for characterization.

Response
The DOE does not agree that the entire site-selection process has been

technically flawed. Before the development of the siting guidelines,
promulgated as 10 CFR Part 960,2 the DOE used criteria developed earlier in

the National Waste Terminal Storage Program, including its own program
criteria, system-performance criteria, and site-performance criteria, which

were published for review and comment by the public; other sets of criteria
defined for geologic repositories by the National Academy of Sciences, the

International Atomic Energy Agency, and earlier programs in the United States;
and the siting provisions of both the NRC and the Environmental Protection

Agency--provisions that were also submitted for public review and comment.

The basis for the selection of sites for characterization, including an

explanation of why each was selected, is documented in the Secretary's recom-

mendation report.% Appendix A of the Mission Plan Amendment summarized the

basis for recommending the candidate sites and listed the references document-

ing the process.
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Furthermore, the DOE does not agree that public input was not integrated
into the process. Before the Act was passed and continuing with the
development of the siting guidelines, many opportunities have been made
available for interested parties to participate. The final guidelines were
promulgated after two formal public-comment periods and two rounds of
consultation with interested States. Numerous changes were made to the
guidelines in response to comments from the public, State consultants, and the
NRC.

Although not required by the Act, draft EAs for each of the nine sites
identified as potentially acceptable for the first repository were prepared
and submitted for public comment.9-!7 Some 20,000 comments were received, and
among them were many comments on the three simple ranking methodologies used
to tentatively narrow five sites to three sites. The final EAs that
accompanied the nomination of five sites were prepared after considering all
of the comments on the draft EAs. Decisions to apply a formal decision-aidingmethodology, to prepare a separate report detailing that analysis, and to
seek independent review of the methodology were largely made in response to
the comments on the draft EAs.

The DOE does not consider that the EAs are inadequate or deficient. The
DOE believes that the EAs adequately fulfill their intended purpose of pro-
viding an information base for siting decisions. These siting decisions are
not licensing decisions but are judgments of which sites appear to justify the
investment, in terms of time and money, in characterizing them. The licensing
decisions will require more-complete information and a level of demonstrated
performance that can be obtained only from tests to be performed during site
characterization in exploratory-shaft facilities at the proposed depth of the
repository.

The potential for overoptimism and underestimation of uncertainty was

recognized throughout the process leading to the publication of the final:
EAs.9-7 Current uncertainties leave room for reasonable and knowledgeable
experts to disagree. The implementation guidelines of the DOE siting guide-lines? stipulate that reasonably conservative assumptions, which allow
reasonable decisions to be made in the face of uncertainties, be employed to
support the decisions that must be made in the various phases of the siting
process. Before site characterization, the available evidence (i.e., informa-
tion, evaluation, assumptions, etc.) is expected to provide only a reasonable
basis for assessing a site against the siting guidelines.

There may be a general misunderstanding of the role and capability of the
decision-aiding methodology!8 and the way it was applied. The methodology was
never intended or designed to make the decision about which sites to char-
acterize, only to aid the responsible decisionmaker by providing insights
about the advantages and disadvantages of the sites. There should be no

presumption that the three sites ranked highest by the methodology should be
the three selected for characterization and thus no need or incentive to
manipulate the methodology to promote any supposedly favored site into the top
three. Furthermore, the charges that data were manipulated to come up with a

predetermined set of sites are without foundation. No technical results what-
ever of the decision-aiding methodology were changed to promote or downgrade
any site. State-of-the-art techniques were used to minimize the potential for
conscious or unconscious biases to affect the results, and the Board on Radio-
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active Waste Management of the National Academy of Sciences (BRWM/NAS) stated
that they found no evidence of bias in the DOE's implementation of the metho-dology.! The draft amendment acknowledged the disappointment of the BRWM/NAS
that the DOE did not include technical or value judgments from a variety of
sources outside the DOE.

In response to the criticism that the DOE was misleading in its positive
characterization of the review of the decision-aiding methodology by the NAS,
text discussing the limitations of the NAS review and the NAS criticism has
been moved from Appendix A to the main text of the amendment. The DOE had
originally requested the NAS to perform an independent review of the adequacy
of a ranking methodology. Later the DOE requested that the NAS conduct an

independent review of the application of the methodology. The NAS letters to
the DOE that discuss the methodology and its review are reproduced in full in
Appendix H of the decision-aiding methodology report. A reference that
specifically cites the letter that gives the conclusions of the NAS review has
been added to the Mission Plan Amendment.

The DOE notes the criticism of the consultant on the methodology and has
formally advised the Congress of its response in a letter, dated February 18,
1987, to Congressmen Markey, Swift, and Wyden. The letter reads in part as
follows: "Professor Ralph L. Keeney, who participated in the development of
the (methodology), has on his own initiative recently conducted a partial
portfolio analysis. While we disagree with the conclusions and recommenda-
tions Professor Keeney derives from his new analysis, we believe it supports
the long-standing principle that [host-rock] diversity should be an important
factor in siting. Furthermore, we believe that the results of the analysis
support our conclusion that a formal portfolio analysis would not yield major
new insights that would lead to a different choice of sites."

2.3 ADVANCES IN TECHNICAL PLANNING

Synopsis of comments

The Wisconsin Radioactive Waste Review Board commented (56-11) that the
discussion of in-situ testing was contradictory: on the one hand in-situ
testing was described as the "most important” aspect of site characterization,
yet the DOE allowed insufficient time for the completion of such testing
before the preparation of the draft environmental impact statement (EIS).

The Red Cliff Band of Lake Superior Chippewas stated (11-4) that plans
for socioeconomic and environmental studies had no public input and requested
a copy of any extant plans. It also commented (11-14) that the measurement of
ground-water travel time must be improved.

A number of comments were received on the issues hierarchy and the issue-
resolution strategy. While Mississippi (35-10) praised those sections of the
draft amendment, Washington (16-13, 16-36) criticized them as tending to
“obscure site specific technical problems which would lead to early
identification of fatal flaws" and as appearing “to be aimed at answering any
objection at any site so that it can be licensed." Similarly, Nevada (31-7)
felt that “this intellectual-sounding approach will be nothing more than a
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method for the DOE to confirm predecision bases." Nevada reserved substantive
evaluations until the documents were published.

The Confederated Tribes of the Umatilla Indian Reservation (29-24) stated
that the issue-resolution system should be more fully described in the draft
amendment and should restate the key and subsidiary issues. Any revisions of
the issues since the 1985 Mission Plan should be incorporated into the draft
amendment, including nonlicensing issues. While noting that the issue-
resolution strategy was a “positive step,” the NRC (50-8) cautioned that the
ultimate resolution of issues could only occur through the NRC's "rulemaking
or adjudicatory process." The Red Cliff Band of Lake Superior Chippewas
agreed that the issue-resolution strategy was “important” and made some
recommendations for improvements (11-12) as well as changes in terminology
(11-13).

The NRC stated (50-9) that the quality-assurance aspect of the
issue-resolution strategy was unclear, and that while step 11 on page 23 of
the draft amendment was called “document resolution,” the DOE should make
“explicit that each step in the process by which a particular issue is
resolved will be completely documented." Finally, the NRC noted (50-10) that
the written agreement between the DOE and the NRC documenting the
performance-allocation concept was not a formal NRC agreement, but instead a
series of summaries of meetings between the DOE and NRC staffs.

Response
The duration and the extent of in-situ testing have been determined

through the issue-resolution strategy described in Appendix A.3 of the draft
Mission Plan amendment and are based on a well-developed rationale. The
principal criterion in defining the in-situ testing program was the need for
technical data, and this program was désigned to encompass all tests needed to
resolve the issues in the issues hierarchy, including the data needed for site
selection and the EIS. The program and the underlying rationale will be pre-
sented in the site-characterization plans (SCPs) for the three sites that are
candidates for the first repository. Hence the adequacy of the in-situ
testing program will be reviewed by the States, the affected Indian Tribes,
and the NRC.

Both the States and the affected Indian Tribes of the first-repository
program have provided input to the plans for the monitoring and mitigation of
environmental and socioeconomic impacts. Preliminary versions of these plans
were distributed to the States and Tribes on December 1, 1986. Comments have
been received and are being analyzed. Moreover, since December 1986, these
plans have been discussed at meetings of the DOE's Environmental Coordinating
Group and the Institutional/Socioeconomic Coordinating Group; the meetings of
both these groups are attended by parties interested in the first-repository
program (States and affected Indian Tribes).

The objective of the issues hierarchy and the issue-resolution process is
to ensure compliance with all applicable Federal regulations and to ensure the
ability to demonstrate this compliance to the satisfaction of the NRC. The
issues hierarchy is generic at the level of key issues and issues because
these levels are directly derived from regulatory requirements and the DOE's
siting guidelines, which are generic. However, the issues hierarchy is
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site-specific at the third level (information needs), and the resolution

strategy, though based on a common approach, is site-specific for each issue.

The DOE does not agree that the issue-resolution strategy should be

described more fully in the Mission Plan Amendment. The place for such dis-
cussions is in more technically documents, such as the Issues Hierarchy for a

Mined Geologic Disposal System, 20 which is available on request. Further-

more, the issues hierarchy for each site, including the site-specific third
level (information needs), will be included in the SCPs, which will also pre-
sent a detailed description of the DOE's approach to the resolution of the
issues. The key issues and issues of the hierarchy are essentially the same

as those presented in the 1985 Mission Plan, and a discussion of the revisions
that were made, mainly for the purpose of more explicitly identifying reguia-
tory requirements, is not appropriate for the Mission Plan Amendment.

The DOE was pleased to receive the NRC comment that “the DOE issue-
resolution strategy is a positive step" and agrees that the ultimate resolu-
tion of issues will be made through the NRC rulemaking or adjudicatory process.

In response to other comments from the NRC, the Mission Plan Amendment
was revised to explicitly state that each step in the resolution process will

be completely documented and to clarify that the agreement on performance
allocation was an agreement by NRC and the DOE staffs rather than an agreement
with the Commission. Quality assurance in site characterization and the
issue-resolution process will be addressed in the SCPs.

2.4 ACHIEVEMENTS IN THE TRANSPORTATION PROGRAM

Synopsis of comments

The Confederated Tribes of the Umatilla Indian Reservation (29-12) sug-
gested that the draft amendment provide “strategic’ information concerning (1)
the revisions of the transportation-cask development program that are associ-
ated with new repository schedules and (2) plans for a cask for transporting
spent fuel from an MRS facility to a repository. The Wisconsin Radioactive
Waste Review Board (56-12) commented that the DOE has made “significant”
progress in the transportation area and cited several instances, but Clark

County, Nevada, stated (28-5) that the Transportation Business Plan and the

Transportation Institutional Plan required “substantial work" before they
could be regarded as satisfactory. Colorado (57-1) expressed concern about
the suitability of transporting high-level radioactive waste through Denver
and the intermountain corridor area because of high accident rates on certain

segments of interstate highways.

Response
There are no proposals or provisions in the Mission Plan Amendment that

will significantly affect the level or schedule of work related to the

handling and transportation of waste from that described in the 1985 Mission
Plan. The event driving the schedule for the development of the transporta-
tion system is the start of operations at the MRS facility if it is authorized

by the Congress. (The DOE submitted the MRS proposal to the Congress on March
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31, 1987.) If approved during FY 1987, the MRS facility can be constructed on
a schedule that will allow the DOE to start accepting spent fuel in 1998. To
support that intent, the transportation system must be operational at the time
of spent-fuel acceptance.

Although the “from-MRS" transportation cask was identified in the
Transportation Business Plan, little new work has been done because the MRS
facility has not been authorized by the Congress. Since it has been shown
that a new type of cask would enhance system efficiency, an appropriate cask
system will be developed if the Congress authorizes the MRS facility.

The DOE plans to combine the Transportation Business Plan, the
Transportation Institutional Plan,“* and information on transportation
operations into a comprehensive Transportation Plan by the summer of 1988.

The DOE is aware that small segments of interstate highways have high
accident rates. However, studies have shown that such segments do not
appreciatively raise the average accident rate over the total length of
typical transportation routes. Under the routing regulations of the
Department of Transportation (DOT), States and Indian Tribes may designate
alternative routes in accordance with a DOT guidance document or on the basis
of an equivalent routing analysis that adequately considers the overall risk
to the public.

2.5 ACHIEVEMENTS IN STORAGE TECHNOLOGIES

Synopsis of comments

Tennessee (45-14) felt that the draft amendment provided insufficient in-
formation on the potential for dry-cask storage and spent-fuel consolidation
at reactors and recommended that the DOE consider providing incentives to
accelerate such technologies. It noted that dry storage and consolidation
hold great promise and should be explained. The Nebraska Energy Office (26-5)
also felt that dry-cask storage should be more fully explained in the draft
amendment, but the Wisconsin Radioactive Review Board (56-13) said that the
draft amendment should note “continuing uncertainties" about dry-storage
technologies for consolidated spent fuel. The Maryland Department of Health
and Hygiene (54-4, 54-5) expressed concern over at-reactor storage delaying
repository and MRS development, as well as increasing the potential for
increased costs, “nuclear materials accountability,” and “reactor incidents."

Washington (16-32) stated that the Mission Plan Amendment should include
contingency plans for an MRS facility and an examination of alternatives
proposed by Tennessee and Washington. The Red Cliff Band of Lake Superior
Chippewas (11-15) suggested that the alternative of reprocessing spent fuel
and recycling the components was preferable to the development of an MRS
facility.

Clark County, Nevada, noted (28-11) that the draft amendment fails to
describe any reclamation strategies or assessment of alternative uses for
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spent fuel as called for by the Act and stated that this failure was “one of
the greatest lost opportunities of the program to date."

Response
The DOE is supporting the development of at-reactor dry-storage and in-

pool consolidation technologies by means of demonstration programs at utili-
ties under cooperative agreements with each utility. These activities were

undertaken pursuant to the Act, which directs the DOE to encourage and ex-

pedite the effective use of existing storage facilities and the addition of
needed new storage capacity at reactor sites. The extent to which utilities
will pursue dry storage or consolidation will depend on their available stor-

age capacity and reactor-specific needs and requirements.

Rod consolidation can be performed at the reactor sites, but at addi-
tional financial and operating costs and risks. The experience to date with
this technology has been to consolidate two assemblies into one square
canister that will fit back into the original storage rack. This "reactor"
canister will be open to permit water cooling (i.e., it will not be sealed);
it will be exposed to water that may be contaminated; and it may or may not be

compatible with repository packaging plans. In contrast, rods from as many as

12 fuel assemblies from pressurized-water reactors (PWRs) or 30 assemblies
from boiling-water reactors (BWRs) could be consolidated in round canisters at
the MRS facility or the repository. The canisters would be sealed, free of
surface contamination, and specifically designed for the repository disposal
package. Thus, consolidation and packaging operations at reactor sites are

not comparable to the same operations at a large dedicated packaging facility
like the MRS facility (or the repository). In addition, the packaging func-
tions at the MRS facility (or the repository), in contrast to reactor storage
pools, would be designed, built, licensed, and operated specifically for this
purpose. Considering that several hundreds of thousands of assemblies will be
consolidated and packaged, the DOE believes that it is important that ‘consol-
idation be performed with equipment and facilities dedicated to that objective.

Experience in other countries reinforces the DOE's belief that there is
no need for a more detailed study of alternatives that would further burden
reactor operations. For example, both the Federal Republic of Germany and
Sweden are minimizing the role of the operating reactors in spent-fuel manage-
ment and disposal, in order to allow the reactor managers to concentrate their
efforts on the safe and efficient operation of the reactor.

Expanded dry storage at reactors would not be an alternative to an MRS

facility because the role proposed for the MRS facility goes well beyond
curtailing at-reactor storage problems before the start of Federal acceptance
of spent fuel. It is appropriate to note also that the primary objective of
an MRS facility is not reducing utility storage burdens. Rather, reducing
that burden is a very significant, but secondary, benefit associated with the

early implementation of the Federal waste-management system that would occur

if the MRS facility is authorized; it is a benefit that makes the MRS facility
all the more attractive. Storage at an MRS facility offers cost savings based
on economies of scale that cannot be matched by multiple separate dry~storage
installations at reactors.
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The DOE has evaluated the alternatives for providing additional
at-reactor storage capacity as a means of improving a waste-management systemwithout an MRS facility. The options that are feasible range from modifying
or reallocating existing spent-fuel storage capacity (i.e., reracking, trans-
shipment, or consolidation) to adding new onsite storage capacity (i.e.,
dry-storage casks or vaults). The DOE estimates that the cost of providingat-reactor contingency storage (after reracking to the maximum extent pos-sible) would range from $40 to $110 per kilogram of uranium. The low end of
this range corresponds to storage costs when in-pool fuel consolidation and
storage are used, and the high end corresponds to the dry storage of unconsol-
idated fuel in storage casks or vaults. By comparison, the unit costs for
contingency storage at an MRS facility range from $35 to $40 per kilogram of
uranium. The lower unit cost of storage at the MRS facility results from
economies of scale, and the narrower range of cost arises from the use of a
single storage method.

From a system risk standpoint, additional at-reactor storage would result
in higher occupational radiation exposure at reactors. Its effect on the
radiation exposure of the public is uncertain, but the exposure would probablybe higher than that received from a waste-management system with an MRS
facility.

At present there are no clear technical or economic benefits of fuel
reprocessing in the United States, and the DOE is not aware of any plans to

pursue -reprocessing by the private sector. No discussion was provided in the
draft Plan amendment on reclamation strategies. Current policy dictates that
reprocessing must be financed by the private sector. No money from the
Nuclear Waste Fund is authorized for this purpose. The repository systembeing developed under the Act, however, can be designed to accommodate either
spent nuclear fuel or the high-level waste resulting from the reprocessing of
spent fuel.
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Section 3

EXTENSION OF THE SCHEDULE FOR THE FIRST REPOSITORY

This section summarizes and responds to comments on issues related to the

5-year extension of the first-repository schedule. Section 3.1 discusses gen-
eral comments on the issue. The effect of consultation on the schedule exten-

sion is contained in Section 3.2. Delay in the construction of exploratory
shafts is covered in Section 3.3, and The need for more technical information
is explained in Section 3.4. Section 3.5 discusses the schedule and plans for
the development of the first repository development, while Section 3.6 covers

contingency plans.

3.1 GENERAL COMMENTS

Synopsis of comments

Clark County, Nevada (28-2), the Confederated Tribes of the Umatilla
Indian Reservation (29-3), the Nez Perce Tribal Executive Committee (38-2,
38-6), and Utah (40-12) all agreed with the schedule extension, although each

had supplemental comments. Both Clark County and the Nez Perce questioned
whether the year 2003 for starting operations at the first repository was a

realistic date, each believing that more time would be needed. Utah added

that the additional times allocated to various steps in the schedule are

“difficult to track and are consequently difficult to comment on.” The DOE's
reasons for the delay were disputed by the Confederated Tribes of the Umatilla
Indian Reservation, the Red Cliff Band of Lake Superior Chippewas (11-5), and

the State of Mississippi (34-2, 35-2); each believed that the DOE itself had

to bear much of the responsibility for the extension.

Both the Maryland Department of Health and Mental Hygiene (54-3) and the

Duke Power Company (47-1) urged the DOE to continue with an expeditious sched-
ule for the first repository. Similarly, Indiana (13-2), while agreeing that

the schedule extension was necessary, noted that it “is a result of previous
delays that must not reoccur."

The Edison Electric Institute (44-2, 44-6, 44-10), the Southern Califor-
nia Power Company (33-2), the Florida Power & Light Company (27-1), and the

Arizona Nuclear Power Project (49-2) all expressed concern over the schedule
extension and the possibility of further delays. The Arizona Nuclear Power

Project conceded the need for the extension but asked that the amendment more

clearly present a strategy for preventing further delays; the Southern Cali-
fornia Power Company stated that the need for an extension is due mainly to

nontechnical reviews and approvals and recommended that the DOE reevaluate
its technical program and proceed only with items on the critical path. The

Edison Electric Institute stated that the extension, though perhaps inevit-

able, runs counter to the intent of the Act.

Mississippi (34-3) said that the extension was ‘not in accord” with the

schedule mandated by the Act, and Oregon (21-3) commented that the DOE's
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“process is in shambles,” that the DOE “cannot meet the intent of the Act fol-
lowing the current course," and that 2003 might not be any more realistic than
1998. Nevada (31-2) commented that the schedule extension violated Sections
112 (b)(1)(B) and 114 (a)(2) and (d) of the Act by not requesting statutory
changes in the deadlines. Finally, Mississippi (35-37) stated that the DOE
needs to identify those parties, mentioned on page 4 of the draft amendment,
who insisted that the schedule was not realistic or achievable.

Two comments concerned the statement on page 6 of the draft amendment
that more time is needed to gain access to, and control of, the land needed
for site characterization. Mississippi (35-38) asked about the present status
of the Hanford site, while an Oregon citizen (2-4) expressed concern that the
lesser amount of time needed for land access and control at Hanford “is not to
be taken to encourage the choice of Hanford as the easy way out."

Four comments were directed at more-specific aspects of the schedule
extension. Mississippi commented (35-19) that by using exploratory shafts in
the repository the DOE is “constructing a repository without NRC authoriza-
tion, in violation of 10 CFR 60." It also stated (35-20) that the schedule
should provide more time than 36 months for the NRC Licensing review. The
Wisconsin Radioactive Waste Review Board (56-5) contended that the proposed
schedule was unacceptable on both technical and legal grounds because it calls
for in-situ testing to continue after the final site selection for the first
repository. It also commented (56-14) that the draft amendment does not
accurately explain how the 5 years of the extension are distributed among the
repository-development steps and that only 5-1/4 years is allowed between the
start of exploratory-shaft construction and the draft EIS (2-1/4 years of
in-situ testing in tuff, 1-1/4 years of testing in salt, and 1 year in basalt
before the issuance of the draft EIS).

Response
As indicated in the draft amendment, several important milestones have

been achieved in the first-repository program. However, the experience gained
in achieving those milestones and advances in the technical planning of the
program, coupled with a decrease in the budget for FY 1987, have led the DOE
to reassess and rebaseline the program for the first repository and to revise
its schedule. The new schedule shows a 5-year extension of the date for waste
acceptance at the first repository, from 1998 to 2003. The DOE considers the
schedule to be success-oriented but achievable.

Most of the extension occurs in the near term, during the phases of site
characterization and site selection. The activities scheduled for these
phases include the preparation and public review of the site-characterization
plans, the construction of the exploratory shafts, the conduct of the in-situ
testing program, and the preparation of the license application. The remain-
der provides more time for the NRC review of the license application and for
the construction of the repository.

There are several reasons for the near-term extension. Among them are
the delay incurred through the consultation process leading to the nomination
and recommendation of sites for characterization; the recognition from this
experience that more time should be provided in the future for consultation
and interaction with the States, affected Indian Tribes, and other parties;
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the specification in the budget appropriation for FY 1987 that no funds are to
be used for sinking exploratory shafts at any site in FY 1987; and the recog-
nition, resulting from the above-mentioned advances in technical planning,
that the site~-selection decision and the preparation of the license applica-
tion will require more information than previously planned. The DOE also

recognizes that more time than originally expected may be needed to obtain a

license from the NRC and to gain access to, and control of, the land needed
for site characterization where the land is privately owned or under the con-

trol of other Federal agencies. The DOE agrees that it must bear much of the

responsibility for the delay.

The DOE is taking action to reduce the potential of additional schedule
extensions. For example, current levels of prelicensing interaction between
the DOE and the NRC are well in excess of those required at the time the Act
was drafted. The DOE and the NRC have signed a "procedural agreement” that

provides for the exchange of information during site investigation and site
characterization. Also now planned is a “licensing support system"--a com-

puterized system for the storage and dissemination of information--which is
intended to reduce the lengthy discovery periods allowed for in the 36-month
licensing-review period specified in the Act. No such system was considered
at the time the Act schedule was specified. The DOE believes that, with these
increased prelicensing interactions, the licensing process could be completed
in less than the 36 months scheduled.

The DOE has also identified a number of actions and initiatives to im-

prove the consultation-and-cooperation process. These are discussed in later
sections.

Parties who previously commented that the schedule to begin operating a

repository by 1998 was unrealistic or not achievable are identified in the
record of responses to the June 1985 Mission Plan, Volume II, Chapter 4,
"Repository Schedule," page 103.

The Hanford site is on Federal land. The DOE already has access to, and
control of, the site. A decision to site a repository at Hanford or at any
site cannot be based on site ownership and control, as stipulated in the
siting guidelines Many other factors must be considered, including post-
closure performance, preclosure radiation safety, environmental and socio-
economic impacts, and so forth.

The DOE does not consider that it is constructing a repository without
NRC authorization by intending to use the exploratory shafts during the con-

struction of the repository. In fact, the construction of exploratory shafts
is required by NRC regulations (10 CFR Part 60). The DOE is evaluating the
most cost-effective use of the shafts, if possible, during the construction of
the repository and operation at the selected site.

The schedule in the Mission Plan amendment shows minor adjustments to the
schedule presented in the draft amendment.
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3.2 CONSULTATION

Synopsis of comments

Four of the five commenters on this section of the draft amendment criti-
cized the DOE's consultation efforts. The Red Cliff Band of Lake SuperiorChippewcs (11-6) stated that the DOE had not acted in “good faith in pursuingC & C," while Washington (16-3) and the Yakima Indian Nation (46-5) both said
that the “lack of early and real" consultation with affected parties had con-
tributed to the schedule extension. The Confederated Tribes of the UmatillaIndian Reservation (29~4, 29-5) regarded the DOE's consultation efforts as“inadequate,” noted that “all” of the examples of consultation listed on page6 of the draft amendment were subjects of multiple lawsuits filed by affectedparties and public interest groups, and said that the DOE was reluctant to
engage in expanded consultation efforts unless prodded to do 60. Althoughsupporting the proposal to allow additional time for interaction with, and
reviews by, affected parties, the Confederated Tribes of the Umatilla IndianReservation also stated that the draft amendment contained no plan to “render
the consultation process more effective."

Mississippi (35-21) commented that the DOE failed to mention that the
publication of draft documents for comment was established as an adminis-
trative process before the passage of the Act.

Response
The DOE wishes to distinguish between two uses of the word "consulta-

tion.” In one sense, the word is used in the phrase “consultation and cooper-ation (C&C) agreement," which refers to the formal written agreement by which
the provisions of Section 117 of the Act are to be carried out. In the second
sense, the word "consultation" is used to denote the expected day-to-day and
routine interactions in carrying out the program. Although formal negotia-tions toward C&C agreements were occurring during this period, the discission
in the draft amendment on the extension of the schedule for the first reposi-tory used "consultation" in the latter sense. The DOE pointed out that the
DOE decided to submit drafts of documents for review beyond those required bythe Act and to conduct a number of public briefings and hearings. These addi-
tional steps had not been factored into early plans and schedules and thus had
the effect of extending the original schedules. The DOE does not mean to
imply that agreements were reached on all points in the final versions of
those documents before issuance.

The Mission Plan amendment has been revised to include C&C commitmentsmade by the DOE in a recent meeting with State and Tribal representatives.(See Section 7 for comments and responses on the topic of C&C agreements.)

3.3 DELAY IN THE CONSTRUCTION OF EXPLORATORY SHAFTS

Synopsis of comments

Washington (16-17) commented that the DOE “should be candid" and admit
that technical considerations rather than budget appropriations prevent
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exploratory-shaft drilling at the Hanford site during FY 1987 and 1988. It
also stated that shaft construction at Hanford could not begin before 1989
even if the Congress approves the DOE's entire budget request and that the
draft amendment “indirectly acknowledges” Hanford's technical problems in
describing reasons for schedule delays.

Response
The DOE will not begin drilling the exploratory shafts at Hanford or any

other site until the site-characterization plan (SCP) has been submitted to
the NRC, the State, and the affected Indian Tribes and until NRC comments on
certain portions of the SCP have been received and considered.

As explained in the revised Mission Plan amendment, the DOE has decided
to conduct an extensive hydrology testing program at the Hanford site. This
program will be conducted in multiple basalt flows and will consist of tests
to monitor and baseline hydraulic heads, large-scale hydrologic tests, hydro-
chemical sampling, and tracer tests at a drillhole near the site of the
shafts. The excavation of exploratory shafts to a depth of more than 600 feet
(i.e., to the top of the basalt formation) may interfere with these hydrologic
tests, and therefore it is prudent at this time to delay shaft construction.
However, the DOE is examining the possibility of excavating the exploratory
shafts to the top of the basalt while the hydrologic testing is in progress.Such an action will be taken only if the technical objectives of the hydro-logic testing program would not be compromised and after consultation with the
NRC and affected parties.

3.4 THE NEED FOR MORE TECHNICAL INFORMATION

Synopsis of comments

Several commenters criticized the DOE for failing to give information on
the costs of the schedule extensions until the next annual fee-adequacyreport. The Wisconsin Radioactive Review Board (56-8, 56-17) considered the
draft amendment’s statement “unacceptable; the Arizona Nuclear Power Project
(49-9) said that the lack of cost data made accepting the draft amendment
“difficult" and recommended that the Mission Plan Amendment include the cost-
impact assessment; and the Edison Electric Institute (44-25) described the
draft amendment as "deficient" because it had no cost section reflecting an
updated total-system life-cycle cost. The Institute found assessment of the
draft amendment difficult without such data and also recommended that the DOE
provide at least a summary cost-impact assessment in the amendment. Tennessee
(45-5) also stated that cost data were needed in the amendment, recommended
publishing cost data as an addendum to the draft amendment, and suggested that
the DOE seek comments from affected parties and the public on it. Tennessee
also questioned whether the schedule extensions were proposed to avoid an
increase in the fee paid into the Nuclear Waste fund (1 mill per kilowatt-
hour).

The Confederated Tribes of the Umatilla Indian Reservation (29-6) com-
mented that the DOE should state that the Hanford site “is a major cause” for
delay in selecting the site for the first repository, that the schedule for
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Hanford was "very optimistic," and questioned when would the Hanford site cost

ratepayers “so much it is not worth proceeding any further?" Mississippi
(35-7) commented that the section on technical information needs indicated
both a "lack of adequate pre-planning and budgeting" by the DOE and inaccurate
information in the EAs. However, it also noted (35-42) that the extension of

the shaft-construction schedule was an “important” improvement to the Mission

Plan.

Response
The impact of schedule extensions on the costs of the waste-management

program will be addressed in the fee-adequacy report, which the DOE submits

annually to the Congress. However, in response to comments the Mission Plan
Amendment was revised to state that, according to preliminary estimates, all

of the changes in program scope and content, including changes in program
assumptions (current analyses assume significant increases in the burnup and

decay heat of spent fuel) and schedule extensions, are expected to result in

an increase of 10 to 20 percent in the total-program costs over those pre-
sented in the 1986 fee-adequacy report. Such an increase is not sufficient to

warrant an increase at present in the fee paid into the Nuclear Waste Fund.

The DOE acknowledges the Hanford site as one factor contributing to the

extension of the first-repository schedule. The conditions under which costs

would cause a site to be disqualified are specified in the siting guidelines.

3.5 SCHEDULE AND PLANS FOR DEVELOPMENT

Synopsis of comments

Washington (16-15, 16-16, 16-24, 16-29) and the Confederated Tribes of

the Umatilla Indian Reservation (29-25) requested the DOE to ensure that the

Mission Plan Amendment includes design bases for increasing the size of the

exploratory shafts and the underground testing area at Hanford and documents

the cost increases resulting from those changes, to ensure that such decisions
are consistent with the Act. Washington (16-37) also recommended that the

Mission Plan Amendment incorporate a site-characterization strategy that

reflects "a more fiscally responsible approach," which would allow site dis-

qualification at an early stage.

Both Texas (30-3) and Mississippi (35-13) stated that the DOE's schedule
failed to meet the requirements of the Act, but Mississippi noted that it also

“seems more reasonable." However, other commenters disagreed. The Confed-
erated Tribes of the Umatilla Indian Reservation (29-7), Nevada (31-5), the

Nez Perce Tribal Executive Committee (38-3), Utah (40-14), a private citizen
from (2-3), and the Wisconsin Radioactive Waste Review Board (56-15, 56-16,

all described various aspects of the proposed schedule as overly optim-
istic. The private citizen felt that 3 months between the draft EIS and the

final EIS was insufficient; the Confederated Tribes of the Umatilla Indian

Reservation, the Nez Perce, and Wisconsin regarded the revised schedule for
in-situ testing at Hanford as inadequate; Nevada commented that the period
proposed for underground testing was “incredibly” optimistic and proposed a

schedule similar to that of the Swedish Stripa project; and Utah stated that
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the schedule should be extended to “more realistically reflect" the time
needed to obtain the information required by regulations and the issue-
resolution strategy. Wisconsin commented that the schedule allowed insuf-
ficient time for site characterization and was especially concerned about the
DOE's issuing a draft EIS and submitting a site-selection report to the
President without first completing in-situ testing. It believed (56-26) that
the DOE should not distinguish between in-situ testing data and data used for
the license application. Wisconsin (56-18) also stated that the DOE was too
optimistic about the time required for interactions with States, affected
Indian Tribes, and the NRC concerning licensing, especially once the
second-repository activities resume.

The Confederated Tribes of the Umatilla Indian Reservation (29-8, 29-9,29-26) suggested that the DOE allow more time for the review of the site~
selection report and add another 90 days before the license application is
submitted to the NRC. They requested more explanation of the meaning of
expanded State and affected Indian Tribe participation in the technical
program and an expansion of the comment period for the draft EIS to 180 days.

On the other hand, the Edison Electric Institute (44-13) commented that
the DOE should proceed “expeditiously” with first-repository critical-path
activities, such as exploratory-shaft sinking, while postponing non-critical-
path activities like cask purchasing. The Carolina Power & Light Company(41-9, 41-16) also urged the DOE to identify critical-path activities, both
technical and nontechnical, and their cost estimates, so that the Congresscould understand “both the nontechnical issues that require their attention
and the technical work which should not be allowed to be interrupted." Utah
(40-13) commented that the DOE should admit the 5-year extension was "not
driven primarily by the need for more technical information" and asked for
references in the draft amendment to enable evaluation of the "reasonableness"of the changes in the first-repository schedule. The Wisconsin RadioactiveWaste Review Board (56-28) suggested that the DOE discuss the extent to which
the proposed schedule was influenced by Congressional appropriations.

Several comments were received on the effect of schedule changes and
plans on the EAs. Mississippi (35-28, 35-29, 35-30) stated that the DOE
should discuss the changes in Hanford and Yucca Mountain site-characterization
activities in reference to the impact assessments set forth in Chapter 4 of
the EAs and expressed concern (35-11) that changes in site-characterization
activities might invalidate the findings in the EAs. The Southwest Research
and Information Center (42-5) commented that actions like increasing shaft
sizes had the effect of the DOE's “inappropriately” using the draft amendment
as a substitute for supplemental EAs as well as further invalidating the EAs.
It added that the EAs do not meet the requirements of Section 112(b)(1)(E) of
the Act.

The Red Cliff Band of Lake Superior Chippewas (11-7) stated that the DOE
had not provided adequate funding for technical reviews. The Oregon Environ-
mental Council (18-4) urged that site-characterization work not damage sites,particularly by ground-water contamination. The Yakima Indian Nation (46-8)commented that the draft amendment continued the DOE's policy of "relying on
engineering fixes in order to justify selection of a site." They objected
both to the proposed shaft changes at Hanford and the DOE's failure to state
the resultant costs in the amendment. Nevada (31-8) wondered why Yucca Moun-
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tain had the largest testing excavation area, though the area planned for the

repository was smaller than that at the other two sites, and added that there
was no consultation before the decision to increase the testing area. The

Edison Electric Institute (44-24) stated that the DOE should explain why
in-situ testing periods vary from site to site and questioned why design and

topical reports for the license application should take twice as long for
Texas and Nevada as for Hanford. The Duke Power Company (47-5) encouraged the

DOE to "review and revise” in-situ testing schedules and cost estimates.

Mississippi (35-29, 35-39, 35-47, 35-48, 35-55) had several specific
comments on proposed plan changes, including the suggestion that the DOE ex-

plain why the exploratory shafts will be larger at Yucca Mountain and Hanford
than originally planned; that the requirements for exploratory-shaft construc-

tion must be as stringent as those for repository-shaft construction; and that
the drill-and-blast techniques to be used at Yucca Mountain and Deaf Smith
should be used also at Hanford.

A number of comments related to NRC licensing and review. Nevada (31-6)
stated that the draft amendment schedule indicated that NRC licensing could
occur before the completion of site characterization at one or more sites and
thus be inconsistent with Sections 2(21)(B) and 114(f) of the Act. Missis-

sippi (34-11), 35-22, 35-27) recommended that the schedule define the end of

testing to support the license application; clarify whether shaft sinking
starts before the end of review by the States, affected Indian Tribes, and the

NRC; and discuss “what kind of plan exists for activities to be conducted”
before the issuance of the site characterization plan (SCP). Mississippi
(35-11) also expressed concern about using shafts as part of a repository
without authorization from the NRC. The NRC noted (50-6) that license-

application designs should not be based on preliminary in-situ data and that
the nature and role of the licensing topical reports needed to be clarified
(50-7). It also commented (50-12) that the DOE should add a milestone stating
that a license amendment to receive and possess additional waste would be

required between phase 2 construction and phase 2 operations.

The Wisconsin Radioactive Waste Review Board (56-27) stated that the
draft amendment failed to adequately discuss the significance of proposed
changes in the eince the 1985 Mission Plan. Mississippi (34-11) stated
that the planned changes in the site-characterization strategy were "vague and

inconsistent; Nevada (31-11) commented that the schedule for releasing the
SCPs was not provided in the draft amendment, nor a schedule for reviewing
them. The NRC (50-4) stated that surface-based testing was a major part of
the site-characterization program and might need to be completed before shaft
construction. Mississippi asked (35-22) what would happen at Nevada while the
other sites finished site characterization and commented (35-28) that data
from the in-situ phase would also be needed during the construction phase.

The Wisconsin Radioactive Waste Review Board (56-25) asked for clarif-
ication on whether the DOE would want to sink shafts until a final SCP,
reflecting comments from States, affected Indian Tribes, and the NRC, is
issued. The NRC (50-11) stated that the DOE, in accordance with 10 CFR 60.16,
should defer sinking shafts at any site until the comments on such
activities have been considered by the DOE.
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The U.S. Department of the Interior (58-2, 58-4) suggested that the
schedule for the first repository be revised to include the estimated time for
completing monitoring studies related to potential adverse impacts on fish and
wildlife resources and recommended that the first-repository schedule be
revised to include expected dates for the issuance of draft and final SCPs for
the three candidate sites, as discussed on page 33 of the draft amendment.

Response
A response was sent to the State of Washington on April 2, 1987, provid-ing the following information on changing the size of the Hanford exploratoryshafts:

".eeNo decision has been made at this time to change the size of
this shaft. In fact, the draft Mission Plan Amendment...states
conditionally on page 27 ‘the other shaft is expected to have an
inside diameter of 10 to 12 feet.’ This statement reflects prelim-
inary planning rather than a decision.

“The planning process for the second shaft centers around comple-
tion and approval of the exploratory shaft facility design basis
study. When this study is complete, the Department of Energy will
review the recommendations in consultation with the State and affected
Indian Tribes and make a decision on the second shaft size and drifting.We will provide you the design basis study when it is available.

“For your information, we expect the length of underground drifte
to increase over previous projections for a thorough site

characterization study. Additional drifting requires increased
ventilation, and the current shafts may not accommodate this increase.
Because of the potential decision to increase underground drifting
and the limitation imposed on ventilation by the current shaft sizes,
we decided to alert concerned parties to the possible shaft diameter
change via the draft Mission Plan Amendment."

The DOE planning does take into account the possibility of discovering a
disqualifying condition at an early stage of the site-characterization process
and determining the reasonableness of continuing future work. This manifests
itself in the sequencing of work activities. For example, the draft amendment
indicated that at the Hanford site the sinking of shafts would be preceded by
an extensive hydrologic testing program; one of the objectives of this program
is the early determination of the possible presence of a disqualifying
condition.

The DOE still considers the schedule to be success oriented. The DOE
further considers that the kinds of information needed to support the recom-
mendation of a site for a repository are not necessarily the same as those
needed for the license application. A number of schedule assumptions are
identified in Appendix B of the Amendment. If any of these assumptions are
not met, additional adjustments to the schedule may be necessary. As indi-
cated previously, the amendment has been revised to state that the outcome of
litigation against the program also has the potential to affect the implement
ation of the program.
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With regard to the adequacy of the EAs, the DOE notes the following. The
EAs that accompanied site nominations contain a number of evaluations and
descriptions in the Act and differ in procedure, format, and content from an

EA prepared under the National Environmental Policy Act of 1969 (NEPA). Thus,
traditional NEPA documents like supplemental EAs are not required to document
changes in site-characterization activities. Instead, the Act provides for a

process involving the publication of SCPs and environmental monitoring and
mitigation plans and public hearings to account for changes in site-
characterization activities since the publication of the final EAs. The DOE
intends to comply with these requirements and does not believe that any
findings in the EAs are invalidated.

With regard to in-situ testing schedules, the DOE believes that less
in-situ testing is needed for salt than basalt and tuff. Salt is the host
rock that has been most studied to date in the geologic-repository program,
and thus the salt-testing program is shorter than those for the other host
rocks. Data collected at the Deaf Smith site can be supplemented by data
available from final tests conducted at Lyons, Kansas, the Asse mine in the
Federal Republic of Germany, and the Waste Isolation Pilot Plant in New
Mexico. No such data are available for basalt and tuff.

Concerning SCP issuance and the timing of exploratory-shaft construction,
the DOE is planning a 90-day period for public comment on exploratory-shaft
construction. After considering the comments for about 2 months, the DOE
staff will make a recommendation to the Secretary of Energy about the start of
exploratory-shaft construction; the Secretary is expected to act within 1
month of receiving the staff's recommendation. Thus a total of about 6 months
is scheduled between SCP issuance and shaft construction.

As pointed out by the NRC, no shafts will be sunk at any site until the
NRC's comments on the exploratory shafts have been considered by the DOE.

The Act does not require the issuance of draft and final SCPs, nor does
the DOE intend to issue draft SCPs. However, the DOE will, in accordance with
the requirements of the Act, prepare semiannual progress reports that will
address comments on the SCPs, describe the progress of site-characterization
activities, and discuss any changes identified as necessary for the SCPs.

3.6 FIRST-REPOSITORY CONTINGENCIES

Synopsis of comments

The Edison Electric Institute commented (44-12) that the “aggressive and
success oriented" schedule in the draft amendment left no "slack" nor “allow
for some contingencies that could well occur." Similarly, the Duke Power

Company (47-8) recommended that the DOE should begin to develop contingency
plans for “providing storage relief for utilities equivalent to that which
would be provided by the operation of the MRS/repository." The Nez Perce
Tribal Executive Committee (38-4) also said that the proposed schedule makes
no provision for contingencies and recommended that the Mission Plan Amendment
“provide information as to how these contingencies might affect the schedule."
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The Wisconsin Radioactive Waste Review Board (4-2) stated that as a contin-gency the DOE should design the first repository to accept the “maximum amountof waste that is technically feasible," adding that the Act's limit on wasteemplacement was a “legislative constraint.", Utah (40-15) disputed the asser-
tion that the DOE had provided for contingencies in the schedule extension;“the proposed extension appears still to be optimistic and does not seem to
have any room for unexpected problems."

Response
The DOE admits that the schedules presented in the amendment are success-

oriented; however, the DOE believes that they are achievable. Furthermore,they are based on a number of assumptions, listed in Appendix B, that, if not
satisfied, may require future revisions. Many options for the waste-
management system, including contingencies and backups, have been considered.
Some of these contingencies were discussed and documented in the 1985 MissionPlan, Volume I, Section 2.4. This material is still pertinent and has not
been modified by the amendment. The DOE considers that the program proposedin the amendment is the best and most efficient way to proceed considering the
Status of the program and the experience gained thus far.

The DOE has examined the potential for the first-repository sites to hold
more than 70,000 metric tons of uranium and has concluded that all three sites
can be expanded. However, the current plan is to design a repository to con-
tain 70,000 metric tons of uranium and to pursue the siting of a second repos-itory for waste in excess of 70,000 metric tons.
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Section 4

WASTE-ACCEPTANCE STRATEGY

This section summarizes and addresses comments on the DOE's waste-
acceptance strategy. Section 4.1 deals with general comments on the topic.
Section 4.2 discusses the waste-acceptance schedule. Section 4.3 covers

waste-acceptance options or contingencies, and Section 4.4 presents comments
on compliance with the Act or contractual requirements.

4.1 GENERAL COMMENTS

Synopsis of comments

Mississippi commented (35-43) that the draft amendment indicated that the
DOE could not meet the 1998 statutory date without an MRS facility. The
Arizona Nuclear Power Project (49-3) felt that to rely on the proposed MRS
facility was “unwise’ and that the "financial appeal of the MRS facility as

planned is marginal at best."

Texas (30-6) commented that the schedule dependence on an MRS facility
was not in “conformity with the scope and purpose of the MRS" as set forth in
the Act.

The Carolina Power & Light Company stated (41-2) that repository avail-
ability in 2003 could only occur by using an MRS facility to accept spent fuel
by 1998 and recommended (41-5, 41-12) that the DOE reestablish an east-west
balance with a Western repository and an eastern MRS facility.
Response

The DOE has acknowledged that the first repository cannot be in operation
by 1998. As indicated in the Mission Plan amendment, the strategy preferred
by the DOE to meet the terms of the contract with the utilities--the acquisi-
tion of title to spent nuclear fuel and subsequent disposal after the commen-
cement of facility operations not later than January 31, 1998--is based on a

waste-management system that includes an integral MRS facility. The approach
was recommended in the proposal to construct and operate and MRS facility
submitted to the Congress on March 31, 1987.2

As indicated in the MRS proposal, the DOE recommended that the MRS
facility be located at a site on the Clinch River in the Roane County portion
of Oak Ridge, Tennessee. This site was chosen because, among other reasons,
it was centrally located with respect to the majority of operating reactors in
the United States.

More information on the MRS facility is included in Appendix C of the
Mission Plan Amendment.
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4.2 WASTE-ACCEPTANCE SCREDULE

Synopsis of comments

The Edison Electric Institute (44-23) and the Florida Power & Light
Company (27-4) had reservations about specific portions of the waste-

acceptance the schedule. Edison urged that the acceptance rates in the draft
amendment be increased to match the rates given in the 1985 Mission Plan,
while Florida Power & Light recommended increasing the proposed spent-fuel
acceptance rate to 6000 metric tons of uranium per year, beginning in the year
2000.

South Carolina (24-3) and Clark County, Nevada (28-12) expressed concern

about the feasibility of the waste-acceptance schedule.

The Southern California Edison Company (33-5) regarded as “unacceptable”
the schedule (the year 2009) for Western States to start shipping spent fuel

off the reactor site and recommended that the DOE develop an overall spent-
fuel “priority acceptance schedule" based on industry backlogs. Tennessee

(45-8) stressed that the MRS facility did not provide sufficient flexibility
in the schedule, and New Hampshire (23-23) asked for more information on the

relationship between the MRS facility and the repositories.

Response
The DOE recognizes the concern over the lower waste-acceptance rates

illustrated in the Mission Plan Amendment. However, at this time the waste-

acceptance schedule is only an approximation of how the system may operate and

is subject to considerable variations. For example, the waste-acceptance
schedule illustrated in the amendment does not make full use of the ability of

the MRS facility to act as a system buffer. If future developments indicate
the need for such an operating mode, the waste-acceptance schedule can be

adjusted accordingly. The DOE will also continue to examine system options
and will work with the utilities to see whether the waste-acceptance rate can

be increased.

The DOE is planning to start issuing, beginning in July 1987, an annual

capacity report for planning purposes. As required by Article IV B(5)(b) of

the contract with the utilities, the report will inform utilities of the

projected annual receiving capacity and the annual acceptance ranking, based

on accepting the oldest fuel first, the DOE intends to use beginning in 1998.

4.3  WASTE-ACCEPTANCE CONTINGENCIES AND OPTIONS

Synopsis of comments

A number of commenters stated that the draft amendment's statements on

contingencies were inadequate. New Hampshire (23-8, 23-17), the Nez Perce

Tribal Executive Committee (38-12), the Southwest Research and Information

Center (42-9), and Florida Power & Light (27-2) all requested the DOE to

expand on the options to be considered in the event of further schedule

delays. Several commenters offered options to consider. The Nez Perce

-110-
HQ0005913

DB-105923
Holtec_PAL-000336



.

(38-5), Utah (40-10), New Hampshire (23-20), and Tennessee (45-3) allsuggested Federal interim storage. Tennessee also mentioned dual-purposestorage-and-transportation casks and allowing credits against Nuclear WasteFund payments to utilities willing to expand onsite storage. The Red CliffBand of Lake Superior Chippewas (11-8) stated that at-reactor consolidationand reprocessing were preferred options. Washington (16-11) also suggestedconsolidation as well as at-reactor dry-cask storage.
Response

The DOE has identified the preferred waste-acceptance strategy that wouldallow waste acceptance to begin by 1998. This strategy would employ anintegral MRS facility that also achieves the broader goal of improving theoperating efficiency of the system. In comparing the improved-performancesystem proposed by the DOE (i.e., a system with an integral MRS facility) withother storage options, a key point ig that the integral MRS facility isplanned or designed to be not only a storage facility but also a facility forpreparing spent fuel for disposal in a repository.
The Act directs the DOE to provide Federal interim storage (FIS) and toenter into cooperative programs with utilities to expedite the effectiveutilization of existing at-reactor storage capability and the timely additionof new onsite storage capability. FIS is not an alternative for MRS/non-MRSstorage. The Act authorizes the DOE to contract for FIS only until January 1,1990. Moreover, FIS would provide storage for no more than 1,900 metric tonsof uranium and would be available only to utilities certified by the NRC asrequiring such services under the strict limitations prescribed in the Act.To date, no utilities have declared the need for such storage, despite theinformation made available in the draft amendment with respect towaste-acceptance possibilities.

With regard to at-reactor storage, commercial technologies are avail-able. As directed by the Act, the DOE has been conducting programs toexpedite the development of a licensing basis for these technologies. Theprogram has been successful and has contributed to the licensing of dry-caskstorage at a utility site.

A description of the options comparing costs and benefits of the MRSfacility versus non-MRS options is included as appendixes in Volume II of theMRS proposal to the Congress.
Given the 5-year extension in the first-repository schedule, if theCongress does not authorize the construction of the MRS facility, the DOE willhave no authorized facilities available to accept spent fuel in 1998. Theutilities will continue to be responsible for storing the spent fuel atreactor sites.
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4.4 COMPLIANCE WITH THE ACT AND CONTRACTUAL REQUIREMENTS

Synopsis of comments

The Edison Electric Institute (44-3), the Carolina Power & Light Company
(41-1), and the Arizona Nuclear Power Project (49-1) all commented that the
DOE has contractual obligations with utilities to adhere to statutory dates.
Carolina Power & Light stated that it was “essential” for the DOE to accept
spent fuel by 1998 "in order to ensure the continued operation of the nation's
commercial nuclear plants.”

Nevada (31-3) stated that the schedule violated the disposal contracts

with utilities required by Sections 302(a)(1) and (5)(B) of the Act.

Response
As required by Section 302 of the Act, the DOE entered into contracts

with the owners and generators of spent nuclear fuel and high-level
radioactive waste. The Standard Contract for Disposal of Spent Nuclear Fuel
and/or High-Level Radioactive Waste,24 developed through a public rulemaking
process (finalized in the Federal Register, 48 FR 16590, April 18, 1983),
requires the DOE to accept title, transport, and dispose of spent fuel and

high-level waste. According to Article II of the contract, “the services to

be provided by DOE under this contract shall begin, after commencement of

facility operations, not later than January 31, 1998...." The contract does
not include providing services for the storage of spent fuel and high-level
waste, which, under Sections 111(a)(5) and 123 of the Act, is the responsibil-
ity of the owners and generators until it is accepted by the Secretary of

Energy. With the S-year delay of the first repository, the MRS facility
becomes essential to beginning spent-fuel acceptance by 1998. The services
set forth in Article IVB of the contract include acceptance of title to spent
fuel by the DOE, the subsequent provision of transportation for such material
to a DOE facility, and the disposal of such material in accordance with the
terms of the contract.

The MRS facility is viewed as a DOE facility as defined in Article 110 of
the contract, which would be an integral part of the waste-management system.
That definition expressly includes a facility to which spent fuel ‘may be

shipped by DOE prior to its transportation to a disposal facility." The

purpose of that definition was described in the preamble of the final rule

adopting the contract terms "to expressly state,” in accordance with the Act,
that there may be an "interim storage facility...which DOE may utilize prior
to emplacement in a repository’ (48 FR 16591, April 18, 1983).

The acceptance of spent fuel and high-level waste at a repository for

disposal or at an MRS facility for predisposal preparation and storage
beginning January 31, 1998, would comply with the contract requirements that
were based on Section 302 of the Act.
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Section

THE MRS FACILITY

This section summarizes and addresses comments on the facility for
monitored retrievable storage (MRS). Section 5.1 is concerned with the
institutional aspects of the MRS facility. Technical planning issues are
discussed in Section 5.2, and the functions and operations of the MRS facility
are covered in Section 5.3. Comments on the MRS schedule are discussed in
Section 5.4. Section 5.5 addresses the issue of linkage with the construction
authorization for the first repository.

5.1 INSTITUTIONAL ASPECTS

Synopsisofcomments
The Tennessee Congressional delegation (20-5) and Texas (30-5) regarded

the draft amendment as an attempt to achieve de facto authorization for
constructing an MRS facility, "contrary...to the Act"; the Tennessee
Congressional delegation recommended (20-6) that alternatives be explored
before the DOE proceeds any further. New Hampshire (23-21) questioned the
draft amendment's assertion about the “broadly shared view" of MRS feasibility
and recommended a more thorough cost-benefit assessment. South Carolina
(24-2) expressed concern over the “justification” for the MRS proposal and
about the safety and reliability of rod consolidation at the MRS facility.

Tennessee (45-9, 45-10, 45-11, 45-18) commented that the DOE had been
inconsistent in its stated commitment that the schedule would be subordinate
to technical "excellence" and public participation; it said that Tennessee was
forced to accept “severely limited" public participation in order to meet the
1998 timetable and was thus being "“stampeded to decision." Tennessee also
contended that the advantages claimed for the MRS facility were overstated and
subjective and that the relationship with Tennessee was institutionally
circumscribed and essentially unsuccessful. The Wisconsin Radioactive Waste
Review Board (56-32) recommended that the Mission Plan Amendment discuss
Proposals submitted by the Tennessee MRS Task Force. The City of Oak Ridge,
Tennessee, mentioned (22-1) another recommendation of the task force: the
mitigation of the negative economic impacts in eastern Tennessee was
“essential™ to the acceptance of the MRS facility in local communities there.

North Carolina (19-3) supported Tennessee's position that formal
consultation and cooperation (C&C) with the host State was required before a
final siting decision and urged the DOE to enter into formal C&C agreementswith States adjoining the host State, so as to resolve transportation issues.
Virginia (32-1) and the Maryland Department of Health and Mental Hygiene
(54-6) also stressed the need for consultation with the States that are
“corridors" to the MRS site. (See Section 7 of this record of responses for
summaries of, and responses to, comments on consultation and cooperation in
the repository program.)
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The Confederated Tribes of the Umatilla Indian Reservation commented

(29-27) that MRS impact assistance should be “over and above" the payments-
equal-to-taxes (PETIT) discussed in the draft amendment. Clark County, Nevada,
stated (28-14) that the PETT payments were an example of the DOE's changing
“the spirit of the Act" by inserting “program activities" into the waste

program.

Mississippi (34-7) reserved the right for additional comment on the MRS

section of the amendment until it had reviewed the MRS proposal to the

Congress.

Response
The MRS portion of the Mission Plan Amendment does not constitute an MRS

proposal to the Congress. It is the DOE's belief that the authorization of

an MRS facility will take a specific act of the Congress. The MRS proposal to

the Congress23 assesses the costs and benefits of the MRS facility and

discusses in detail the reliability of rod-consolidation techniques at the MRS

facility. With respect to public participation regarding the MRS facility,
the interactions with the State and, in particular, local officials have been

beneficial and have influenced the proposal in several areas. The point made

in the draft amendment and the MRS proposal is that the early final

designation of a specific MRS site would provide an opportunity for the DOE to

demonstrate that it is willing and able to work cooperatively with the

designated host State.

The DOE made a strong effort to coordinate and consult with the State of

Tennessee during the development of the MRS proposal to the Congress. The

DOE's efforts in this regard are summarized below.

e In April 1985, the DOE announced the identification of three

candidate sites for the MRS proposal. These sites were all in

Tennessee. The DOE notified the Governor by telephone and letter.

e At the time of the announcement, the DOE published a preliminary
need-and-feasibility analysis2> for public comment and requested that

the public provide any available environmental information regarding
the candidate sites. A number of comment letters were received and

responded to by the DOE.

e To support State participation in the MRS program activities and the

review of the proposal to the Congress, a grant of $1.4 million was

provided to the State of Tennessee in July 1985. The State in turn

made monies available to the local governments that are related to

the candidate sites.

e From April 1985 to March 1987, DOE officials attended and partic-
ipated in a total of 87 workshops, briefings, and public meetings
concerning or touching on the MRS program. Twenty of these have been

with State officials for the purpose of information exchange or the

receipt of verbal comments. Fifteen meetings have been with local

government officials for the purpose of information exchange or the

receipt of verbal comments. Three were travel briefings to acquaint
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State and local officials with similar government facilities in
Idaho, and Nevada, and New Mexico; these trips took place in August,September, and October 1985. The remainder were meetings, held by
various groups interested in the MRS facility, that DOE officials
were invited to attend as speakers or as resources or public meetings
sponsored by State or local officials.

Between April 1985 and November 1985, 23 letters or memoranda were
received from Tennessee State or local officials. Fifteen of these
required and received detailed responses from the DOE.

Copies of the designs and cost estimates were made available to the
State as they were completed. The need-and-feasibility study and the
environmental analysis were developed in conjunction with review and
comment from the State of Tennessee and the local governments related
to the candidate sites. Three meetings were specifically held with
State officials on the development of the environmental assessment;
these meetings took place in June, July, and November of 1985.

The Clinch River MRS facility Task Force, a group chartered by the
City of Oak Ridge and the Roane County, provided a detailed report to
the DOE in October 1985.26 This report and letters received from the
State provided specific suggestions for improvements in document
organization, preparation, and local conditions for MRS acceptability.
Many of the concerns expressed by the State and local governments
resulted in changes from the preliminary version documents to the
review copy and from the review copy to the final. For example, in
direct response to State and local concerns, the DOE incorporated the
following into the MRS proposal: a 15,000-MTU limit on the amount of
spent fuel to be stored at the MRS facility; a condition that the
repository receive a construction license prior to operation of the
MRS facility; the incorporation of the need-and-feasibility analysis
into the environmental assessment; and a request that the Congress
authorize mitigation payments for the MRS facility from the start of
construction and payments-equal-to-taxes starting with the operation
of the MRS facility.
In response to a request from Tennessee officials, a preliminary
version of the MRS environmental assessment“’ was provided to
Tennessee State and local officials in November 1985.

Many of the concerns expressed by the State and local governments
resulted in changes in documents, from the preliminary version of a
document to the review copy and from the review copy to the final.
For example, in direct response to State and local concerns, the DOE
incorporated the following into the MRS proposal: a 15,000-MTU limit
on the amount of spent fuel to be stored at the MRS facility; the
condition that the repository must receive a construction authoriza-
tion from the NRC before the MRS facility can start receiving waste;
the incorporation of the need-and-feasibility analysis into the
environmental assessment; and a request that the Congress authorize
mitigation payments for the MRS facility from the start of construc-
tion and payments-equal-to-taxes starting with the operation of the
facility.
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e In response to a request from Tennessee officials, a preliminary
version of the MRS environmental assessment2’ was provided to
Tennessee State and local officials in November 1985. Comments were

received and accommodated in the three-volume formal review copy of
the proposal and supporting documents published in December 1985.

e The December 1985 review copy was used for the official review of the
MRS proposal by the EPA and the NRC, as required under the Act. How-
ever, recognizing its concerns as the potential host state, the DOE
also requested that Tennessee review the documents. The comments
from the State of Tennessee were provided to the Congress along with
those of the EPA and the NRC.

e Although the DOE was prepared in February 1986 to submit the MRS
proposal to the Congress, an injunction prevented the submittal until
March 1987. During this 13-month period several changes occurred in
the DOE's radioactive-waste program, necessitating minor modifica-
tions in the MRS proposal and the program plan that accompanied it.
These minor changes were discussed with the EPA, the NRC, and
officials of the State of Tennessee.

The DOE acknowledges that it did not meet every request of the officials of
the State of Tennessee, including a request for additional time to review
material and analyze various topics in more detail, but the DOE believes that
it acted reasonably. In addition, the DOE has made every effort to ensure

that the Congress was made aware of Tennessee's comments and criticisms. The
MRS proposal was finally submitted to the Congress on March 31, 1987.

The DOE strongly disagrees with the statement that the advantages of the
MRS facility have been overstated and are subjective. The analyses contained
in the MRS proposal outline an array of substantial benefits that an integ-
rated MRS facility could bring to the waste-management system.

The inclusion of an MRS facility in the waste-management system provides
stepwise approach to moving from the current state of experience to full-

scale operation of a disposal system including a repository.
If the management of spent fuel were directed at storage operations at

over 100 separate reactor sites, it would provide little learning experience
that would be directly transferable to the development and operation of a

repository. If the effort were focused on the development and operation of an

MRS facility, much of that experience will increase the likelihood of safe,
timely, and reliable operation of the system.

In summary, with no MRS facility in the waste-management system, all of
the first-of-a-kind technical and institutional challenges of waste-management
and disposal will have to be faced at the first-repository site. With an MRS
facility in the system, many of the pertinent issues, except for the long-term
isolation issue, will have been addressed before the final development of the
first repository.
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§.2 TECHNICAL PLANNING ISSUES

Synopsisofcomments
Tennessee stated (45-13, 45-16) that the issues hierarchy and the issue-

resolution strategy for the first repository should also be used for the MRS

facility and requested that the DOE be explicit in its specifications on the

age of the spent fuel that could be accepted at an MRS facility. The NRC
(50-5) noted that the MRS facility would affect assumptions about, and the

design of, the repository, and these effects might require identification and

early resolution with the NRC “if irreversible decisions are to be made in
advance of license submittal for the repository." Utah (40-9) expressed
uncertainty about spent-fuel consolidation as a "“linchpin” of the MRS facility.

Response
The DOE developed the issues hierarchy and issue-resolution strategy for

the first-repository program to assist in systematically addressing the unique
and very complex technical issues involved in the assessment of the long-term
performance of the repository, the characterization of the geologic conditions
at the candidate sites, and the subsequent licensing action for the reposi-
tory. The issues hierarchy and the issue-resolution strategy is a good
planning approach where highly complex issues are involved, but the DOE does
not believe that it would be beneficial to evaluate the development of the MRS

facility through such a technique, because the MRS facility does not present
the unique, highly complex technical issues of a geologic repository.

The MRS Program Plan28 provides details of the approach the DOE sug-
gests for the final planning, licensing, and implementation of an authorized
facility. Finalizing a detailed approach for the identification and resolu-
tion of issues by the DOE and the host State should await site selection and
authorization by the Congress.

The issues raised concerning the development of rod-consolidation tech-

nology, transportation-system optimization, the balancing of cost and risk
factors, and the assessment of environmental impacts have been and continue to
be studied by the DOE. All of these issues must be addressed for a waste-

Management system with or without an MRS facility.

In its proposal to the Congress, the DOE did not specifically include any
restriction on the age of the spent fuel to be stored at an MRS facility,
because the standard contract that has been signed with the utilities speci-
fies the conditions for the acceptance of spent fuel by the DOE; it specifies
that 5 years is the minimum age of spent fuel for acceptance by the DOE. The
contract does provide that the DOE could accept spent fuel cooled less than 5
years, but it reserves for the DOE full discretionary authority for accepting
such fuel. It is not the DOE's intent at this time to accept fuel cooled less
than 5 years at the MRS facility.

The DOE agrees with the NRC that early resolution would be needed of MRS
effects on the assumptions and design features of the repository to prevent
irreversible decisions affecting repository licensing. Rod consolidation,
though an important feature of the MRS proposal, is not a “linchpin’; the MRS

facility would be needed for other waste-preparation functions even if it did
not perform rod consolidation.
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5.3 MRS FUNCTIONS AND OPERATIONS

Synopsis of comments

Oregon (21-4), the Carolina Power & Light Company (41-4), the Edison
Electric Institute (44-14), the Duke Power Company (47-2), and U.S. Senator
Gordon Humphrey of New Hampshire (43-6) all supported the concept of an

integrated MRS facility, to allow the DOE flexibility and ability to meet its
statutory and contractual obligations. However, Tennessee (45-4, 45-6), the
Southwest Research and Information Center (42-6), and the Tennessee Congres-
sional delegation (20-2, 20-3, 20-4) all opposed the proposed MRS facility.
Tennessee stated that the acceptance of spent fuel at an MRS facility would
not fulfill the DOE's statutory obligation to accept spent fuel for disposal
and that the draft amendment would make the MRS facility a backup for the
repository program. The delegation insisted that the need for an MRS facility
had not been established. The Southwest Research and Information Center said
that the MRS facility had been sited without adequate technical analysis or

State and public participation and would provide more than “Limited temporary
storage."

The Wisconsin Radioactive Waste Review Board (56-6, 56-19, 56-30, 56-31)
commented that, overall, the MRS facility would “provide schedule flexibil-
ity,” serve as a backup system, "mitigate" transportation concerns, and reduce
the “adverse impacts" from preclosure operations at a repository. However, it
believed that the draft amendment did not present the strongest evidence in
support of the MRS facility and noted that there was no information on whether
the MRS facility would handle defense waste and whether spent fuel from
western reactors would be shipped to the MRS facility.

The Nez Perce Tribe (38-13) asked whether the DOE intended to develop a

regional MRS system and whether Hanford was being considered as a potential
MRS site.

Response
The DOE believes that, in accordance with the Act, the obligation to

begin accepting waste for disposal in 1998 would be met by waste acceptance as

of that date in the MRS facility. With respect to the need for the MRS
facility, in view of the delays in the first repository, the position of the
MRS facility in the waste-management system is critical to the DOE's ability
to accept spent fuel as described above. As a result, besides obtaining the
many programmatic and institutional benefits that are offered by the MRS
facility, the need for the MRS facility is now strengthened. Having an MRS
facility as an integral and early part of the system can also contribute to

regional equity and timing considerations for the second repository.
The role of the MRS facility, as envisioned by the DOE, has not changed

with the adjustments in the repository-program schedule, as presented in the
Mission Plan Amendment. The MRS facility is still proposed as a waste-

preparation facility, with Limited storage capacity, that would allow early
acceptance of spent fuel and would accommodate perturbations in the repository
emplacement schedule. To demonstrate its intent that the MRS facility will
not be a backup or a replacement for a repository, the DOE proposed to the
Congress that the storage capacity of the MRS facility be limited to 15,000
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MTU and that the operation of the MRS facility be linked to the issuance by
the NRC of a construction authorization for the first repository. The concept
of an MRS facility as a backup for a repository was evaluated by the DOE early
in its analysis of the appropriate role for an MRS facility in the waste-

management system, but it was found that the integrated-MRS concept offered

significantly greater advantages for the waste-management system than did the

backup concept. The DOE also believes that its analysis of the need for an

integral MRS facility, as presented in the proposal to the Congress has

identified the many advantages of the integral-MRS concept over the backup-MRS
concept.

The MRS facility is planned for the preparation and storage of spent fuel
from civilian reactors and will not be used for defense waste. In the DOE's

present plan, spent fuel from western reactors will go directly to the first

repository rather than the MRS facility. However, spent fuel from western

reactors could be shipped to the MRS facility if necessary to meet contractual
obligations. At present, the DOE does not contemplate a regional MRS system
or the use of Hanford as a potential MRS site.

5.4 MRS SCHEDULE

Synopsis of comments

Tennessee (45-17) regarded the draft-amendment schedule for the operation
of the MRS facility by 1998 to be “unrealistic,” and the Nez Perce Tribe
(38-11) was unsure that the Congress would authorize an MRS facility. How-

ever, the Duke Power Company (47-6) expects the DOE to "begin to accept spent
fuel at a reasonable rate beginning in 1998, as required by the Act."

Washington (16-20) and the Yakima Indian Nation (46-24) commented that
the draft amendment failed to provide a schedule for resolving "myriad issues" |

on transportation and the MRS facility and recommended that the DOE identify
the long-term impacts associated with such issues. Mississippi (34-5, 35-23)
requested references for the studies reported in the draft amendment as indi-

cating that an MRS facility could receive spent fuel by 1998.

Utah (40-8) suggested that the Congress be apprised "more specifically of
the necessary timing of the authorization" of the MRS facility in order to

optimize the advantages of it.

Clark County, Nevada, commented (28-13) that the draft amendment did not

have project milestone dates for MRS operation by 1998; it also suggested that

the schedule for the first repository be expanded to include the DOE siting
process and that an environmental impact assessment for the MRS facility be
issued.

Response
The DOE believes that the draft-amendment schedule for MRS operation by

1998 is realistic. Assuming that the Congress authorizes the MRS facility
during FY 1987 and adjustments are made in the overall project schedules, the
DOE projects that a license application could be submitted to the NRC by early
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1990. The NRC could issue a license for the MRS facility during 1992 or 1993.
Construction would then begin and extend over a 4-year period ending in 1996
or 1997. Under these circumstances, the MRS facility could begin to operate
and accept spent fuel by the time the repository receives a construction
authorization in the first quarter of 1998. The issues related to transpor-
tation that have been projected to be resolved under prior schedules would
still be resolved before the acceptance of spent fuel in 1998. The MRS pro-
posal to the Congress23 provides the references used by the DOE in support of
the 1998 date for fuel acceptance.

With respect to an environmental assessment, Section 141(c)(2) of the Act
states that "the requirements of the National Environmental Policy Act shall
apply with respect to the construction of... (an authorized MRS facility]
except that any environmental impact statement prepared with respect to such

facility shall not be required to consider the need for such facility or any
alternative to the design criteria for such facility set forth in subsection

Consequently, an EIS will be prepared to cover the construction and

operation of an authorized MRS facility.

The issues of alternative sites, the NEPA comment process, and cost-
benefit analyses are addressed in the next question.

5.5 LINKAGE TO THE FIRST REPOSITORY

Synopsis of comments

Many commenters (Utah (40-11), Washington (16-12), Southern California
Edison Company (33-4), Carolina Power & Light Company (41-3, 41-10), Edison
Electric Institute (44-7, 44-15, 44-16), Florida Power & Light Company (27-3),
Niagara Mohawk Power Corporation (15-3), and Duke Power Company (47-3, 47-7))
commented that the DOE should not link the start of spent-fuel acceptance at
the MRS facility to the NRC’s issuance of a construction authorization for the
first repository. The Arizona Nuclear Power Project (49-4) also regarded the

linkage as dubious and suggested that a milestone other than construction
authorization, such as the submittal of the license application, be used as a

linkage point.
Tennessee (45-19) stated that the DOE should recommend, and the Congress

enact, a statutory linkage between the permanent repository and the MRS facil-
ity and impose statutory restrictions on MRS operations that would preclude it
from becoming a "de facto substitute for the repository.”

The Southern California Edison Company stated (33-3) that the DOE stra-

tegy is flawed because it sets a condition on the acceptance of spent fuel at
an MRS facility through "certain goals being reached" in the repository pro-
gram. Similarly, Tennessee commented (45-7) that the repository delays placed
“undue stress" on an MRS facility to meet program objectives, making it neces-

sary to abandon the MRS storage-inventory limit and to break linkages with the
first repository. Tennessee felt that the consequent loss of program flexi-
bility would lead to the loss of utility confidence.
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Mississippi (34-6, 35-14, 35-31, 35-44) commented that the draft amend-
ment’s language on linkage presupposed that the DOE would be granted author-
ization and that the Congress would later approve changes in storage Limits
and the linkage-~suppositions that Mississippi felt were problematic.

The NRC (50-2) stated that the basis of its license-application review
for a construction authorization would be public health and safety, and would
not include "consideration related to the MRS facility schedule for receipt of
spent fuel."

Response
The DOE strongly endorses a linkage between the schedule for the accept-

ance of spent fuel at the MRS facility and progress on the repository so as to
preciude the MRS facility from becoming a substitute for a permanent reposi-
tory. Such a Linkage could appropriately be made in the statutory language
authorizing the MRS facility. The DOE acknowledges that NRC reviews of a

repository license application and its granting of a construction authoriza-
tion would be based on public health and safety and not on any link to the
acceptance of spent fuel at the MRS facility.

HQ0005924
-121-

DB-105934
Holtec_PAL-000347



.

-122-

OCR DB-105935
Holtec_PAL-000348



.

Section 6

EXTENSION OF THE SCHEDULE FOR THE SECOND REPOSITORY

This section summarizes and addresses comments on the postponement of
site-specific work for the second repository. Section 6.1 deals with comments
on the rescheduling of the second repository. Section 6.2 discusses recom-
mendations for the second repository. Comments received about the draft area
recommendation report are discussed in Section 6.3. Comments about the tech-
nical program for the second repository are presented Section 6.4. The DOE's
credibility and institutional issues on the second repository are discussed in
Section 5.5.

6.1 RESCHEDULING OF TRE SECOND REPOSITORY

Synopsis of comments

Fourteen commenters (Minnesota (36-1, 36-3), Virginia (32-2, 32-6), South
Carolina (24-1), Maine (37-4), the Wisconsin Radioactive Waste Review Board
(4-1, 4-3, 56-1, 56-7, 56-48), the Maryland Department of Health and Mental
Hygiene (54-2), Senator Gordon Humphrey (43-5), the Carolina Power & Light
Company (41-11), Representative Olympia Snowe (39-4, 39-7), North Carolina
(19-1), Georgia (10-1), a group of U.S. Senators (3-1), the Arizona Nuclear
Power Project (49-5), and New Hampshire (23-12, 23-16)) expressed support for
the DOE’s decision to postpone site-specific work for the second repository.
Maryland, the Arizona Nuclear Power Project, Georgia, the group of U.S. Sen-
ators, and New Hampshire agreed with the reasons given in the draft amendment
for the delay. Minnesota, Virginia, the Wisconsin Radioactive Waste Review
Board, Representative Olympia Snowe, and North Carolina felt that the decrease
in waste-generation estimates provides a sufficient rationale; Maine and North
Carolina recommended that, because of the decreased estimates, the DOE should
cancel the search for the second repository. New Hampshire stated (23-5)
that the decision was correct in view of the “serious flaws” of the second-
repository program to date and that New Hampshire would be a bad choice in any
event. The Wisconsin Radioactive Waste Review Board (56-20) noted that the
amount of waste that the Act allows to be emplaced in the first repository
will not necessarily equal the amount of waste that will be emplaced (the
latter will be less). Because of decreased waste projections, there is no

need for a second repository, and thus the cost of building it would be
"excessive," according to Senator Gordon Humphrey and Representative Olympia
Snowe. Carolina Power & Light agreed with the schedule extension but faulted
the DOE for not adequately explaining the technical bases for the delay and
for not balancing the delay with a comparable one in the schedule for the
first repository. Representative Olympia Snowe (39-5) suggested that work on

the second repository should be postponed until it is clearly shown that the
first repository works safely and properly.

Although supporting the decision to extend the schedule for the second
repository, the Wisconsin Radioactive Waste Review Board (56-1) stated that it
rejected the draft amendment because the second-repository program was not

none
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canceled. It also stated (56-21, 56-35, 56-36, 56-37) that, because the first
repository was not yet sited, it was “presumptuous” to suggest that the second
repository would be facilitated by the experience of the first repository;that the mid-case forecast of spent-fuel generation rates was not the ap-propriate model for planning the system; that it was equally “prudent” to
delay non-site-specific work as well; and that the Mission Plan Amendment
should explain that the capacity limit for the first repository was a

statutory, rather than a technical, requirement. Senator Gordon Humphrey
(43-4) also stated that the capacity of the first repository was a legislative
limit.

The Wisconsin Radioactive Review Board (56-34, 56-38, 56-39) asked
whether the DOE will consider second-repository sites for the first repositoryif no first-repository site is found to be suitable; why the site-screening
process was expedited if the second repository is not needed until after 2020;
and whether the $200 million estimate on second-repository expenditures
through 1993 includes the $65 million spent through May 1986 and the $25
million committed for work at the Underground Research Laboratory in Manitoba,
Canada, through 1989. The Board also suggested that the Mission Plan Amend-
ment provide an itemized budget process for FYs 1988-1993, with figures for
DOE-sponsored research on crystalline rock in other countries.

Thirteen commenters (Confederated Tribes of the Umatilla Indian Reser-
vation (29-14, 29-15), Clark County, Nevada (28-15, Nevada (31-1),
Texas (30-4), Mississippi (34-4, 35-15, 35-56), the Southwest Research and
Information Center, (42-7), Utah (40-16), the Nez Perce Tribe (38-7), the
Nebraska Energy Office (26-1), Washington (16-30), the Oregon Environmental
Council (18-3), Oregon (21-1), and a group of U.S. Senators (5-1)) disagreed
with the second-repository delay and argued that it violates statutory re-
quirements to nominate five sites by July 1989. Utah (40-17, 40-18, 40-19,
40-20, 40-21), the Nez Perce (38-9), and Mississippi (35-49) commented that
the various reasons given in the draft amendment for the postponement of
site-specific work nevertheless did not overrule the requirements of the Act
and that only the Congress could change the schedule. The Nebraska Energy
Office (26-1, 26-4) stated that postponement of the second repository
undermined the goals of public acceptance, regional equity, and preservingoptions for waste-management solutions.

Clark County, Nevada, stated (28-16) that to bring the second repository
on line sooner would decrease transportation risks and associated costs and
reduce repository-construction costs. The Edison Electric Institute
felt that a role existed for the second repository, considering (1) the stat-
utory capacity limit for the first repository and (2) its potential as a
backup for the first repository. Oregon (27--1) noted that the need for a
second repository would be more apparent if the DOE included in its estimates
the defense waste stored in single-shell tanks at Hanford, which "should be
put in a repository." Mississippi (35-4) argued that the role of politics in
the schedule change was not mentioned in the draft amendment, recommended that
the DOE not abandon the contingency policy of a second-repository candidate
site being used for the first repository (35-34), and agreed with the draft-
amendment position that a second repository would be needed (35-45). However,
it also commented (35-33) that the present commitment to a two-repository sys-
tem could be changed by subsequent administrations. Indiana (13-1) stated
that waste could be stored or disposed of in an acceptable manner, with the
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most economical and effective solution being to proceed as “rapidly as pos-
sible" with a two-repository program.

Minnesota (36-2, 36-4) questioned the meaning of two statements in the
draft amendment: “more appropriate scale of operation" (draft amendment, page
11) and the “schedule benefits" to be derived from the first repository. It
also commented (36-6) that either the delays of both repositories were justif-
jable or else both were not. It contended that the DOE is “trying to have it
both ways" by arguing that the first-repository delay does not require Con--
gressional assent but that the second does. New York (9-2) emphasized its
belief that New York was unsuitable as a repository site.

Representative Olympia Snowe (39-2, 39-4, 39-12) stated that the DOE is
“drowning in a self-made whirlpool of bureaucratic mismanagement," that it
should either submit a proposed amendment to the Congress or, preferably, hold
off on the second repository until the Congress reviews the entire waste pro-
gram. However, a group of U.S. Senators (3-2) stated that the absence of a

formal Congressional approval of the Mission Plan Amendment should not be
construed as a rejection of it.

Response

The Mission Plan Amendment discusses the reasons for postponing further
site-specific work for the second repository; many of the commenters who sup-
port the postponement agree with the reasons. The amendment describes the
DOE's program, which is based on need, optimum schedule, and fiscal prudence.
The DOE has not abandoned the second repository.

To clarify the DOE's intent and for planning purposes, the Mission Plan
Amendment includes a revised timeline for milestones. The milestones begin
with a national survey that would commence in 1995 and lead to the identific-
ation of regions, areas, and potential sites, with the operation of the second
repository starting in 2023. This list of milestones is preliminary and, as

the development of the first repository progress, adjustments may be needed
from time to time.

The DOE remains fully committed to a two-repository system. The specific
requirement of the Act in regard to the second repository is stated in terms
of the maximum amount of spent fuel that the NRC can allow to be emplaced in
the first repository until a second repository is in operation. The Congress
set this limit at 70,000 metric tons of uranium. Under the revised schedule
for the first repository, this limit would be reached sometime after the year
2025 if the annual rate of waste emplacement averages 3000 metric tons of
uranium. The experience of siting the first repository suggests that site-
specific screening leading to the identification of potentially acceptable
sites should start about 25 years before the start of waste acceptance for
disposal at the second repository. Therefore, to ensure that the second
repository is in operation by about 2025, site-specific studies need not start
until the middle to late 1990s.

For second-repository activities, the FY 1987 funding level of $19.8 mil-
lion and the FY 1988 request for $24 million provide for non-site-specific
technical studies of alternative host rocks to determine their suitability for
a geologic repository, including cooperative international work. This
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represents essentially level funding between FY 1987 and FY 1988 since the
postponement of site-specific activities resulted in a FY 1986 savings of $8.2
million that was carried forward into FY 1987 and increased the total
available funding for FY 1987 to $23 million..

Should the Congress not take action this fiscal year on the program
proposed in the Mission Plan Amendment, the DOE will go back and review the
more than 60,000 comments received on the draft area recommendation report
issued on January 16, 1986.29 The DOE will then issue a final area recom-

mendation report that would formally identify potentially acceptable sites for
subsequent field work. An additional $59 million would be required in FY 1988
for this work.

The DOE does not believe that delaying site-specific work for the second
repository should be delayed until the first repository is in operation.
Regarding budget projections, the DOE assumes that, unless site-specific work
is restarted shortly, funding will remain constant (adjusted for inflation)
through the mid-1990s, with international activities remaining relatively
steady as well.

“A more appropriate scale of operations" means that, if the projected
total amount and the annual discharge rate of spent fuel continue to decrease,
the capacity of the second repository and the emplacement rate can be adjusted
accordingly rather than designing the second repository for a capacity of
70,000 metric tons of uranium.

6.2 RECOMMENDATIONS FOR THE SECOND REPOSITORY

Synopsis of comments

New Hampshire (23-6, 23-14), Georgia (10-2), and North Carolina (19-2)
agreed that the Crystalline Repository Program (CRP) should be eliminated and
a new program begun for the second repository. North Carolina suggested that
new siting guidelines that took “factors such as population density and
economic impacts into account early in the site screening process" should be
used. New Hampshire (23-9, 23-19) recommended that the Mission Plan Amendment
should state that no decisions on a siting strategy for the second repository
have been made “prematurely” and that “open discussion" would precede such
decisions. It also asked (23-7) that States, Indian Tribes, and “other
interested parties" be provided the opportunity to review and comment on all
phases of non-site-specific work.

The Southwest Research and Information Center (42-8) contended that the
DOE's second-round site selection was “totally inadequate and should be ter-

minated," but the Edison Electric Institute (44-4, 44-8) recommended that the
DOE, before submitting the Mission Plan Amendment to the Congress, develop
with the Congress a compromise between the position in the draft amendment and
the second-repository program that existed before May 1986.

Senator Gordon Humphrey (43-3) felt that no specific future date (e.g.,
the 1990s) should be listed as the time when site-specific work would be
resumed. The Passamaquoddy Tribe (55-2) asked that, if and when site-specific
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work resumed, the Penobscot Nation's "trust lands, potential trust lands, and
other lands" be excluded unless the Penobscot Nation consents to such
consideration.

Representative Olympia Snowe (39-6) asked the DOE not to pursue sites in
crystalline rock until other, “possibly safer," host rocks are explored.
However, the Arizona Nuclear Power Project (49-6) recommended that crystalline
rock be reestablished as the preferred host rock; that the Mission Plan Amend-
ment contain a “realistic but detailed" schedule, similar to that of the first
repository; and that the second repository not be used as the "means by which
progress on the first repository is curtailed.”

Response
If the Congress takes action on the second-repository program proposed by

the DOE, site-specific work, scheduled to begin in the mid-1990s, will start
with a national survey that will consider a wide variety of siting factors, in
accordance with the DOE siting guidelines? (10 CFR Part 960). Many siting
factors in the guidelines are intended to be applied early in the siting
process, as suggested by North Carolina. Extensive interaction will be integ-
ral to the process.

During the non-site-specific technology-development program, all inter-
ested parties will be kept informed, and discussions are under way to develop
an outside review process.

6.3 DRAFT AREA RECOMMENDATION REPORT

Synopsis of comments

Representative Olympia Snowe (39-8, 39-10) and Maine (37-1) said that the
draft area recommendation report (DARR)29 was very flawed in the case of the
Maine sites and appeared driven more by an arbitrary schedule and a fundamen-
tally flawed selection process than by technical criteria.

The States of Maine (37-2) and New Hampshire (23-2, 23-13) insisted that
the DOE must respond to State and Indian Tribe comments on the DARR before
proceeding further with site-evaluation work for the second repository. The
Passamaquoddy Tribe (55-1, 55-3) noted that its DARR comments outline the
DOE's “illegalities" in the second-repository search and attached a copy of
its comments. New Hampshire (23-1) said that it was opposed to any repository
there, for technical reasons set forth in its DARR comments.

Mississippi (35-32) felt that, if the DARR “officially” designated po-
tentially acceptable sites in the 12 States, such States would be eligible for
funding under Section 116 of the Act and wondered whether funding would be
withheld because of the postponedment of site-specific work. The Wisconsin
Radioactive Waste Review Board (56-33) asked what was the schedule for catal-
oging DARR comments; whether the DOE planned to prepare responses to DARR
comments; when would DARR comments be accessible for review; and whether the
DOE planned to use DARR comment information as part of the technology-
development and siting strategies conducted between FY 1988 and FY 1993 or

when siting activities are resumed.
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Response
The DOE is completing the cataloging of comments on the DARR but does not

intend to respond to them unless site-specific work is resumed. Funding for
the States and Indian Tribes involved in the second-repository program has
been terminated.

6.4 TECHNICAL PROGRAM FOR THE SECOND REPOSITORY

Synopsis of comments

Both the Wisconsin Radioactive Waste Review Board (56-42) and the State
of Mississippi (35-50) wondered what types of sedimentary rock would be con-

sidered when siting resumes and asked whether eastern bedded salt and eastern
shale formations would be considered. The Review Board also asked (56-40,
56-41) whether the DOE intended to study generic characteristics of unsatur-~
ated crystalline rocks as well as those of saturated crystalline rocks and
whether western crystalline-rock formations would be considered.

A number of comments were received on the possible siting strategy of
allowing “fewer areas of smaller size to be selected early in the process."
New Hampshire (23-18) stated that this strategy should not necessarily be the
only one that is contemplated, while Georgia (10-3) commented that the stra-

tegy needed to be clarified to ensure that it is not arbitrary. The Wisconsin
Radioactive Waste Review Board (56-43) and Mississippi (35-51) asked about the
DOE’s plans to evaluate the suitability of the siting strategy for DARR areas.

Georgia, Mississippi, and the Review Board all commented that input by inter-
ested parties was very important in such a strategy. Georgia commented that
the analytical approaches to the evaluation of non-site-specific geologic
settings should be developed by the DOE, States, national laboratories, and
the NRC. Mississippi recommended the siting guidelines for the process be
better than the existing 10 CFR Part 960. Minnesota remarked (36-9) that it
was unclear how the strategy would work without site-specific data.

The Red Cliff Band of Lake Superior Chippewas (11-16) stated that rock-
mechanics data collected outside the United States were not applicable to U.S.
rocks and urged that the disposal containers be designed as “long term primary
isolation mechanisms," with no release for at least 1000 years. Minnesota
(36-8) said that the DOE should not predict a future level of confidence on

the basis of the present "vague" information. Mississippi (35-52) wondered
about being assured that future the DOE budget constraints would not adversely
affect it. Virginia (32-3) supported the DOE's decision not to conduct site-
specific work and believed that the general parameters of research set forth
in the draft amendment are satisfactory.

Virginia (32-4), though agreeing that the first-repository experience
would benefit second-repository decisions, suggested that an independent body
review the entire second-repository siting process and recommended that the
Mission Plan Amendment explain how the process will be resumed. New Hampshire
(23-15) stated that the DOE should allow interested parties an opportunity for
review and comment on all phases of the non-site-specific research effort, and
the various options should be set forth in the amendment.
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Minnesota (36-5, 36-7, 36-11) requested that the terms “regionality,”
“considered to the extent practicable," and “performance-based screening" be
defined. The Wisconsin Radioactive Waste Review Board (56-44) asked how much
of the $200 million spent on the second repository through 1993 would be spent
on international research on crystalline rocks and whether the DOE would par-
ticipate in post-1989 studies at the Underground Research Laboratory or in the
proposed Swedish crystalline test and evaluation facility.
Response

The DOE solicits comments, and means are being developed to ensure that
meaningful input and involvement are encouraged and when possible incorporated
into work plans. Discussions with a technically competent nonpartisan organ-
ization are under way.

The DOE‘s use of the terms “regionality" and “to the extent practicable"
is consistent with that of the Act and the siting guidelines. “Performance-
based screening" meane that the entire screening process, beginning with the
national survey, is based on criteria directed at long-term isolation. The
experience gained in the first-repository program, including the preliminary
assessments of repository performance, has contributed to the understanding of
conditions that are important to performance.

The DOE's expenditures for the proposed second-repository program are

presented in the budget submittal to the Congress.

6.5 INSTITUTIONAL AND CREDIBILITY ISSUES

Synopsis of comments

The Nez Perce Tribe (38-8, 38-10) insisted that the credibility and suc-
cess of the entire waste program depended on the postponement decision being
changed. Clark County, Nevada (28-3) and the Nebraska Energy Office (26-2)
felt that some program credibility could be restored if the search for an

eastern second-repository site is started because an “equity issue" was mani-
fest. South Carolina (24-5) felt that second-repository program is “very
vague and requires stronger definition.”

Representative Olympia Snowe (39-9) stated that the DOE failed to consult
with Indian Tribes in Maine, and failed to disqualify Indian lands as feder-
ally protected, both of which are required by the Act. The Red Cliff Band
of Lake Superior Chippewas (11-9) recommended that the DOE work more coopera-
tively with affected parties.

The Edison Electric Institute (44-18) urged the DOE and the Congress to
reach agreement on the second repository in order to regain the confidence and
support of the Congress for the entire program. Senator Humphrey (43-2) said
that returning to DARR sites will impair the DOE's credibility and possibly
“undermine” the entire program.
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Response
The reasons for the postponement of site-specific work for the second

repository are explained in the Mission Plan Amendment. The DOE considers
‘that the postponement was prudent and has presented this programmatic change
to the Congress. The DOE believes that the decision on the timing and nature
of the second-repository program is up to the Congress.

The disqualification of Indian land in Maine and elsewhere will be
considered if site-specific activities are resumed.
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Section 7

CONSULTATION AND COOPERATION

This section summarizes and answers comments on consultation and cooper-
ation (C&C). Section 7.1 deals with general C&C comments on this topic.
Negotiations for C&C agreements are discussed in Section 7.2, and comments on

initiatives for C&C agreements are presented in Section 7.3.

7.1 GENERAL C&C COMMENTS ON CONSULTATION AND COOPERATION

Synopsis of comments

The Confederated Tribes of the Umatilla Indian Reservation (29-10,
29-11), Nevada (31-12, 31-14), Utah (40-3, 40-5), and Tennessee (45-12) recom-
mended that the DOE state more specifically how it will establish credibility
and C&C activities, while Senator Humphrey (43-1) urged the DOE to make a

stronger commitment to the C&C process.

Indiana (13-3) suggested that the DOE work as "closely and openly as

possible” with the States. The Nebraska Energy Office (26-6) commented that
institutional relations should also be effected with "corridor" States.

Mississippi (34-8) said that the purpose of the draft amendment language
on consultation and cooperation was unclear. The Yakima Indian Nation (46-11,
46-12) and the Nez Perce Tribe (38-14, 38-16) felt that the draft amendment's
language was insufficient. The Nez Perce stated the following principles
“that should guide the DOE's conduct of the consultation and cooperation
process":

“L) The intent of the Congress in passing the Act was to

provide for the broadest possible participation of tribes and
states in the Act process, and the Act's provisions should be
construed liberally to that end;

The DOE must share with the affected tribes and states

any and all information generated in the Act Program;

"3) Section 117 requires tribal and state input at the
earliest stages of policy development and consultation with the
affected states and tribes should begin before draft documents are

prepared;
All meetings between the DOE representatives and other

entities should be open to tribal and state representatives;
"5) Drafts of “statutory” documents, such as the Mission Plan

and site characterization plans, should be developed in closeconsultation with the tribes and states."
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The Arizona Nuclear Power Project (49-7) stated that the DOE's C&C ef-
forts were satisfactory and agreed with the use of third-party negotiators.
The Duke Power Company (47-4) urged that Congressional funding not be preju-
diced by the absence of a formal C&C agreement. The Carolina Power & Light
Company (41-7, 41-14) and the Edison Electric Institute (44-20) urged the DOE
to make a stronger commitment to the C&C process.

The New Mexico Health and Environment Department (17-1) asked the DOE to
enter into a C&C agreement with it. Washington (16-21) recommended that the
DOE involve the States and Indian Tribes in the DOE's proposed management
changes and describe those changes to the Congress in the Act.

Response
The DOE believes that it is in the interest of all parties to negotiate

a C&C agreement. The DOE remains committed to pursuing any and all avenues
that may bring this about.

In the FY 1987 appropriates, House and Senate conferees withheld $79
million “subject to...certification by the Secretary of Energy that he has
made a good-faith effort to comply with the requirement of...section 117(c)
of the Nuclear Waste Policy Act...relative to consultation with the states
selected for site characterization..." The DOE is submitting, in a separate
transmittal, the certificaton report to the Congress. The DOE hopes that
this report will provide the information required by the Congress and that
the $79 million will be released for use.

At a senior-level management meeting with the States and affected Indian
Tribes on May 28, 1987, past efforts to define the C&C process and the C&C
section in the draft amendment were discussed. The States and affected
Indian Tribes recommended, and the DOE agreed, that the Mission Plan Amend-
ment should not define the C&C process. Instead, the DOE agreed to work with
the States and affected Indian Tribes to establish a forum and format by
which operating principles governing consultation and cooperation will be
developed. The format will include joint review of relevant material desig-
nated by the States and affected Indian Tribes and by the DOE. The Mission
Plan Amendment was revised to reflect these recommendations.

The DOE acknowledges the principles that the Nez Perce Indian Tribe
proposed and hopes that these principles could serve as a basis for starting
discussions with interested parties and ultimately lead to C&C agreements
with affected parties.

Under the Act, the DOE is limited to negotiating C&C agreements with the
States and affected Indian Tribes involved in the civilian repository
progran.

The DOE's proposed management changes are discussed in Section 11 of
this record of responses to comments.
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7.2 NEGOTIATIONS FOR C&C AGREEMENTS

Synopsis of comments

The Confederated Tribes of the Umatilla Indian Reservation (29-18)
eriticized the DOE's attitude toward C&C negotiations generally and (29-20)
specifically for not following up on the C&C meeting mentioned in the draft
amendment. It also stated (29-17) that the DOE failed, in the draft amend-
ment, to completely describe negotiations with the Confederated Tribes of the
Umatilla Indian Reservation and (29-19) that the selection of the Hanford
site “irreparably damaged" the DOE's credibility on consultation and
cooperation.

An Oregon citizen commented (2-2) that the DOE was trying to rush C&C
agreements, especially those involving the Hanford site. The Wisconsin
Radioactive Waste Review Board (56-22) stated that the draft amendment made
no mention of C&C discussions with Wisconsin between 1982 and 1985.

The Red Cliff Band of Lake Superior Chippewas (11-10) requested a copy
of the DOE report to the Congress on C&C negotiations, and Mississippi
(35-24) recommended that the DOE better inform the Congress on C&C problems.
It also suggested the possibility that the DOE should negotiate incremental
agreements.

Response
As noted in the draft amendment, the DOE, before submitting it to the

Congress, had hoped to meet a second time with the States and affected Indian
Tribes to continue discussions for the specific purpose of arriving at a

mutually acceptable definition of consultation and cooperation. Although
consultation and cooperation has been discussed, in a general way, in a

number of meetings, the DOE had not called a second meeting for that specific
purpose. However, at a regularly scheduled senior-level management meeting
on May 28, 1987, the DOE and the afffected parties reached a number of
agreements on establishing a forum and format by which operating principles
for consultation and cooperations will be developed. The amendment has been
revised to reflect these agreements.

The DOE has attempted to correct the description of past C&C negotiates
based on comments from affected parties. More-complete discussions of the
history of C&C negotiations appears in the report, required by the Act, on

the status of negotiations leading to C&C agreements. This report is being
submitted to the Congress and includes comments from States and affected
Indian Tribes.

The justification for the selection of the Hanford site is discussed in
the DOE report Recommendation by the Secretary of Energy of Candidate Sites
for Site Characterization for the First Radioactive-Waste Repository’” and is
summarized in Section 2.2 of this record of responses to comments.

The DOE's efforts to conduct C&C negotiations are in response to the
requirement of the Act to seek to enter into and to negotiate written C&C
agreements with eligible States and affected Indian Tribes within 60 days of
the approval of a candidate site for characterization, which occurred on May
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28, 1986, for the first repository. The DOE does not agree that its actions
to date were rushed. The amendment discusses only negotiations with

first-repository States and affected Indian Tribes.

The DOE will make the C&C report to the Congress available. The DOE
considers this report to accurately reflect the status of such negotiations.
The DOE commits to pursuing incremental agreements with affected parties if

they are willing.

7.3 C&C INITIATIVES

Synopsis of comments

The Nez Perce Tribe (38-15), Clark County, Nevada (28-17), Texas (30-7),
the Wisconsin Radioactive Waste Review Board (56-9), and the Confederated
Tribes of the Umatilla Indian Reservation (29-22) all insisted that the C&C
initiatives discussed in the draft amendment are inadequate and insuffi-
cient. The Confederated Tribes of the Umatilla Indian Reservation (29-21)
recommended deleting the last sentence of the first paragraph in the C&C
section on page 13 of the draft amendment. Washington (16-22) urged the DOE
to implement Governor Booth Gardner's proposal for a national
conflict-resolution process; it rejected generic negotiations but left open
the idea of third-party negotiators.

The Arizona Nuclear Power Project (49-8) stated that the Congress should
allow additional time and increased funding to States and affected Indian
Tribes for consultation and cooperation. Washington (16-33) was "pleased to

note” that the draft amendment recognized that consultation and technical
issues would take more time to resolve than the Mission Plan had suggested.

The Yakima Indian Nation (46-16, 46-17, 46-18, 46-19, 46-20) recommended
that the DOE describe more fully the initiatives listed in the draft
amendment and outline procedures to make the negotiations more effective.

They stated (46-14, 46-15) that the DOE should establish a “priority
commitment" to define consultation and cooperation and to further amend the

Mission Plan as needed; agreed that institutional relations were “critical”
and thus should be a Mission Plan goal; and commented (46-13) that the

description in the draft amendment of the meeting with States and affected
Indian Tribes was misleading in giving the impression that the DOE was

sincere in its efforts.

Tennessee (45-21) recommended that the Mission Plan Amendment include a

discussion of the problems brought about by failure to resolve liability
issues.

Response
The DOE has been and remains committed to pursuing C&C agreements with

affected parties. This commitment is demonstrated by the actions taken to

initiate the process, as summarized in the amendment and the C&C report to

the Congress. The DOE is prepared to resume or begin negotiations at any
time. As indicated in the preceding responses, an agreement was recently
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reached with the States and affected Indian Tribes on establishing a forum
and format by which operating principles governing consultation and
cooperation will be developed.

The draft amendment identified new initiatives that the DOE was

considering to encourage C&C negotiations. These included the concept of
generic negotiations, “grandfather” clauses, and third-party negotiators.
The DOE learned that the concept of generic negotiations was generally
unacceptable to affected parties and will no longer pursue it. However, the
affected parties agreed that it may be possible to negotiate interim or
partial agreements. The DOE believes that it is in the interest of all
parties to conclude C&C agreements and remains committed to pursuing any and
all avenues that may bring this about.

The DOE has responded to Governor Booth Gardner's proposal for a
national conflict-resolution process. The DOE considers that the U.S. the
Congress is the proper national forum for reviewing the progress and the
direction of the program.
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Section 8

FINANCIAL ASSISTANCE AND OTHER MEASURES

This section summarizes and addresses comments about (1) financial
assistance to eligible States and affected Indian Tribes and (2) public
information and outreach efforts. Section 8.1 responds to comments received
about financial assistance. Section 8.2 responds to comments received about
public information and outreach activities.

8.1 FINANCIAL ASSISTANCE

Synopsis of comments

Mississippi (35-8, 35-25, 35-46, 35-54) and the Wisconsin Radioactive
Waste Review Board (56-23) stated that the DOE should provide grants to States
and Indian Tribes with potentially affected sites and contracts with groups
such as the National Conference of State Legislatures, the Southern States
Energy Board, and the Western Interstate Energy Board. The Red Cliff Band of
Lake Superior Chippewas (11-11) commented that the lack of financial assist-
ance to the National Congress of American Indians (NCAI) during the postpone-
ment of the second repository had affected adversely their review capabili-
ties. Virginia (32-5) recommended that a grant program be established for
crystalline-rock States and Indian Tribes, and the Nebraska Energy Office
(26-6) wanted institutional relations increased for corridor States as well.

Numerous comments addressed socioeconomic impacts and their mitigation.
Washington (16-19) and the Yakima Indian Nation (46-23) stated that the draft
amendment should clarify the socioeconomic impacts that are due to "percep-
tions and concerns." New Hampshire (23-10, 23-22), the Confederated Tribes of
the Umatilla Indian Reservation (29-23), and Utah (40-22) commented that
financial assistance to address socioeconomic impacts should be set forth in
the Mission Plan Amendment. The Yakima Indian Nation (46-22) requested that
the DOE provide more “direction” in determining Indian cultural and treaty
issues.

Mississippi (34-10) suggested that the Mission Plan Amendment should have
guidelines for funding participation by States and affected Indian Tribes.
Clark County, Nevada, stated (28-18) that mitigation funding may be required
for “indirect” as well as “direct" expenses and wanted guidance on what con-
stitutes "reasonable" expenses that could be reimbursed. The Wisconsin Radio-
active Waste Review Board (56-24) wanted to know the DOE's position on propo-
sale for “massive economic compensation" and asked whether such proposals
could be funded from the Nuclear Waste Fund or whether the Act would have to
be amended.

Tennessee (45-20) and Oak Ridge, Tennessee (22-2, 22-3) wanted the Act
amended to provide explicitly for the additional compensation measures dis-
cussed in the draft amendment and for oversight vehicles for host States. The
Edison Electric Institute (44-9, 44-19) stated that the DOE should increase
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its financial incentives to States, Indian Tribes, and local communities
beyond those set forth in the draft amendment.

Washington (16-35) and Nevada (31-16) stated that the DOE should make it
clearer for the Congress what steps, and for which impacts, the Congress can

act to further assist affected parties. Nevada (31-17) suggested also that
the DOE discuss methods for the diversification of local industrial bases and
recommended (31-15) that the word “both” be changed to “each” in the third
line from the bottom on page 13 of the draft amendment.

Response
The Act provides authority to the DOE to extend financial assistance in

the form of grants to particular States and affected Indian Tribes to enable
them to participate in the Civilian Radioactive Waste Management Program and
to mitigate socioeconomic and environmental impacts. These requirements are

spelled out in Sections 116(c)(1)(B) and 118(b)(2)(A) of the Act. In addi-
tion, the DOE is required by the Act to make to “each State and unit of gen-~
eral local government in which a site for a repository is approved" payments
that would be equal to the taxes they would have received were they authorized
to tax the DOE's activities.

Through various national and regional organizations, the DOE is attempt-
ing to provide regular opportunities for the involvement of other parties.

Specific assistance for mitigating impacts associated with repository
development and operation will be based on funded impact studies carried out

by the host State and affected Indian Tribes. This could take the form of
support for school districts that might experience rapid growth or expanded
road systems to compensate for the repository transportation requirements.
The need for an adequate professional staff to oversee repository operations
might be met through a continuation of regular grants-in-aid.

The DOE is willing to discuss with affected Indian Tribes issues related
to Indian cultures and treaties.

The DOE has been reviewing guidelines for financial assistance and new

procedures to speed the financial-assistance process. A specific rulemaking
procedure has been agreed upon.

The amendment notes that it is possible that the public investigation and
review carried out by the DOE in cooperation with the States and affected
Indian Tribes will show that a waste-management facility may lead to obliga-
tions not contemplated when the Act was passed. The DOE has urged the Cong-
ress to consider additional financial assistance to reimburse reasonable and
direct expenses incurred and to provide substantial financial or other incen-
tives for a State or an Indian Tribe to work cooperatively with the DOE.

If the MRS facility is authorized by the Congress in FY 1987, the scope
of the financial assistance will depend on the specifics of MRS authorization
and negotiations with the affected States and communities.
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8.2 PUBLIC INFORMATION AND OUTREACH ACTIVITIES

Synopsis of comments

The Edison Electric Institute (44-21) and the Carolina Power & Light
Company (41-8, 41-15) recommended that the DOE improve its efforts to educate
the public about the management of radioactive waste.

Response
The DOE recognizes the need to improve its efforts to educate the public

and is investigating enhanced public-education programs. States and Indian
Tribes are being encouraged to undertake these efforts jointly with the DOE.
In the meantime, the DOE is continuing an active program to prepare and
distribute public-information materials.

The Office of Civilian Radioactive Waste Management (OCRWM) has issued
Internal Guidelines for Interactions with Communities and Local Governments.
These guidelines reflect the DOE's recognition that the siting of any type of
public facility is typically of the greatest interest to the citizens who live
in the immediate area. The DOE has also issued Public Information Guidelines
to emphasize its policy of making program information available to the public.

Ongoing information services provided by the DOE's Office of Civilian
Radioactive Waste Management (OCRWM) include the OCRWM Bulletin, a periodic
publication that provides current information about program activities, mile-
stones, events, and publications; the OCRWM Backgrounder, which provides de-
tailed descriptions of program components and issues; the Information Services
Directory, a compendium of current, technical, and various other types of
information sources and data bases pertinent to the program; and other public-
ations, such as fact sheets and educational materials and the OCRWM INFOLINK,
an electronic bulletin board with current program information. In addition,
information offices have been established in the vicinity of candidate sites
for the first repository to provide access to publications and to provide
other sources of program information to the public.

In addition to providing these information services, the DOE informs and
involves interested and affected parties by meeting with their representatives
and with private citizens and the media. Public hearings are held to receive
public comment on draft documents and to obtain public views on its activi-
ties. The DOE also holds regular and special meetings with affected parties
to exchange information and to provide them with the opportunity to
participate as fully as possible in the program.

The DOE is developing the facility-specific outreach-and-participation
plans specified in the Mission Plan. Moreover, the DOE has been holding
informal discussions with States, Indian Tribes, and local parties to gain an

understanding of major program issues, information needs, and desired
opportunities for input into program decisions.
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Section 9

FORECASTS OF WASTE QUANTITIES

This section summarizes and responds to comments on the DOE's forecasts
of spent-fuel discharge rates and quantities of defense high-level waste.
Section 9.1 discusses spent-fuel discharge rates, and Section 9.2 addresses
defense waste.

9.1 SPENT-FUEL DISCHARGE RATES

Synopsis of comments

The Edison Electric Institute (44-22) said that the estimates of spent-
fuel discharges given in the draft amendment are more realistic than those of
the 1985 Mission Plan and consequently should be used to calculate the
defense-waste fee.

The Northern Education Council for the Environment (7-1) commented that,
because Appendix E in the draft amendment stated that the expected volume of
spent fuel is "significantly less" than expected at the time the Act was

passed or at the time of the 1985 Mission Plan, such a “less than" scenario
should be atlalyzed throughout the remainder of the Mission Plan Amendment.

Tennessee (45-15) suggested that the implications of higher burnup rates
should be fully explored and discussed.

The Wisconsin Radioactive Waste Review Board (56-46) asked the DOE to ex-

plain that it is the average burnup level that is expected to increase 30 per-
cent, which will result in a wide range of actual burnup levels, with unclear
implications for the overall waste-management system. It also stated (56-47)
that, while extended burnup might not decrease technical capacity require-
ments, it could decrease the amount of spent fuel generated to a level less
than the Act capacity limit for the first repository and therefore alleviate
the need for a second repository.

Response
The latest projections of total spent-fuel discharges from reactors in

the United States through the year 2020 show a range of between 79,000 and
130,000 metric tons of uranium, depending on the number of new reactors
assumed to come on line by that time. The most probable range, however, is
between 86,000 and 106,000 metric tons of uranium. These estimates are from
the Department's Energy Information Administration.

The DOE is examining the use of these revised spent-fuel estimates in the
determination of the defense-waste fee. However, it should be noted that the
total fee that is ultimately paid by the DOE for the disposal of defense waste
will be based on the actual amounts of civilian and defense wastes emplaced in
the repositories. The quantities that were used in the appendix to the Notice
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of Inquiry published in the Federal Register on December 2, 198631 were used
solely for the purpose of illustrating the application of the methodology
proposed.

More than 50 assemblies have been taken to extended burnup levels in both
government and privately funded research and development projects. Burnup
levels in pressurized-water reactors and boiling-water reactors can reasonably
be expected to reach 45,000 and 38,000 megawatt-days per metric ton of ura-

nium, respectively. Considerable time is required, however, for these levels
to be realized in commercial reactors. Extended burnup is not expected to
have a significant effect on the waste-management system. The reduction in
numbers of fuel assemblies that results from extended burnup is offset by the
increase in the heat load per assembly. The net result on the repository is
that about the same area for disposal would be required in either case.

9.2 DEFENSE WASTE

Synopsis of comments

South Carolina the Confederated Tribes of the Umatilla Indian
Reservation (29-13), Washington (16-7, 16-18, 16-31), Mississippi (35-5), and
the Yakima Indian Nation (46-21) all stated that the DOE should clarify its
estimates of defense high-level waste, the DOE's plans for such waste, and the
effect of such waste on the overall waste-management system.

Response
According to current estimates, 16,000 canisters of defense high-level

waste will be disposed of in the repositories developed by the DOE's Office
of Civilian Radioactive Waste Management. Each canister is assumed to be the
equivalent of 0.5 metric ton of uranium. It should be recognized that the
quantity of 16,000 canisters has been chosen as a nominal target level strict-
ly for planning purposes. This estimate is associated with substantial uncer-

tainty due to such factors as the level of production, the construction of
additional capacity for defense-waste processing, waste-consolidation tech-
niques, and the eventual disposition of the defense waste now stored at

Hanford, Washington.
The illustrative waste-acceptance schedule, Table F-1 in Appendix F of

the Mission Plan Amendment, shows the currently planned annual rates for
accepting defense waste for disposal in the repositories.
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Section 10

ALTERNATIVES TO MINED GEOLOGIC REPOSITORIES

Synopsis of coments

Minnesota (36-10) stated that it was premature to eliminate subseabed
research and asked that the Mission Plan Amendment explain that funding for
such research wae eliminated. The Wisconsin Radioactive Waste Review Board
(56-45) asked (1) whether research on subseabed disposal could be funded from
the Nuclear Waste Fund; (2) whether funds for research on subseabed disposal
were sought by the DOE in FY 1987 and if not, why not; and (3) whether such
research funds would be sought in FY 1988 and if not, why not.

Response
The subseabed disposal project is an international study coordinated by

the Nuclear Energy Agency (NEA) of the Organization for Economic Cooperation
and Development through its Seabed Working Group. The Seabed Working Group is
preparing a feasibility-assessment report, which is scheduled to be issued in
August 1987.

A number of factors have significantly slowed the subseabed-research
effort, including the decision of the United States to terminate activities on
cubseabed disposal, a previously planned completion in 1987 of the activities
of the United Kingdom, and the continuing sensitivity of a number of countries
to subseabed disposal, as discussed at the London Dumping Convention in 1986
and previous years. The DOE expects that the future of the subseabed-disposal
concept will depend on the conclusions of the above-mentioned NEA feasibility-
assessment report.

During 1986, the DOE reassessed its research and development priorities.
In view of the limited near-term benefits of the subseabed project and funding
constraints, funding for the subseabed project was excluded from the budget.
The orderly closeout of the project, initiated last year, will be completed in
1987. The scientific information that has been developed will be documented
and preserved.
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Section 11

COMMENTS OUTSIDE THE SCOPE OF THE DRAFT AMENDMENT

The DOE received 11 comments that addressed topics not discussed in the
draft amendment. The subjects of these comments and the parties that
submitted them are listed below. Although these comments are outside the
scope of the amendment, responses are also provided.

Subject of the comment Commenter and comment number

1985 Mission Plan Mississippi (34-9), (34-12)
Washington (16-23)

Public process for final site selection Washington (16-28)

Dispute with the Department of the Interior Utah (40-6)

Mineral resources on candidate sites Department of the Interior
(58-3)

Systems engineering and development Texas (30-8)
contractor Mississippi (35-12)

Washington (16-26), (16-34)

Response

Some of the comments on the 1985 Mission Plan are similar to those sub-
mitted on the draft amendment and are thus addressed in preceding sections of

|

this record of responses to comments; others have been overtaken by events
since the comments were offered or have been treated in other program docu-
ments issued since the Mission Plan was published. The DOE will attempt to
discuss these with the commenters at their convenience.

In regard to the comment on making the final site-selection process a

public process, the DOE considers that the process specified in the Act should
be followed unless modified by the Congress.

One comment was concerned about a "dispute" between the DOE and the
Department of the Interior about the Davis Canyon site in Utah. The DOE notes
that this site was not recommended for site characterization, but the DOE will
address this concern if the Davis Canyon site is later proposed for character-
ization.

The Department of the Interior noted the possibility that mineral re-
sources may be present at the sites selected for characterization ag candidate
sites for the first repository. This issue was addressed in the environmental
assessment for the Deaf Smith, Hanford, and Yucca Mountain sites.

~hAS~ HQ0005948

OCR DB-105958
Holtec_PAL-000371



.

Four comments asked about plans to let a contract for a systems engineer~
ing and development contractor for the DOE's Civilian Radioactive Waste Mana-

gement Program. The DOE recognized that the waste program must pursue & new

approach that improves the overall direction and control of the program in

order to ensure meeting the requirements of the Nuclear Waste Policy Act. A

joint headquarters/field working group developed several management options,
which were submitted to the Director of the Office of Civilian Radioactive
Waste Management. On February 5, 1987, the Secretary approved the option as

recommended by the Director.

Under this option, DOE headquarters will assume direct management respon-
sibility for the implementation of major program elements, using an integrated
contractor to accomplish the systems-engineering development work for the

technical management and integration of the waste-management system.

On February 13, April 1, and June 1, 1987, notices were published in the

Commerce Business Daily announcing the intent to issue a request for proposals
(RFP) for the systems engineering and development (SE&D) work.32-34 The RFP

is currently being prepared at the DOE headquarters.

It is estimated that the contract will be awarded within 1 year of RFP

issuance with an approximate l-year to 18-month phase-in period after award to

allow for an orderly transition of responsibilities.
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C. INDEX OF COMMENTS AND RESPONSES

Presented on the pages that follow is an index of comments and

responses. To find a response to any individual comment, one must first
locate the number of the comment letter in Table 1 of Part II or in Part III

and the number of the particular comment, which will be found in the letter.
This index can then be used to find the section in Part II.B where the

response to the comment appears.
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COMMENTS ON THE DRAFT MISSION PLAN AMENDMENT
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Un.ted States Office of Washington, D.C.Depertment of Energy 20250
Agriculture

February 10, 1987

J. Bennett Easterling, Director
Policy and Inetitutional Planning Division, RW-42
Office of Civilian Radioactive Waste Management
Departaent of Energy
1000 Independence Avenue, S.W.
Washington, D.C. 20585

Dear Mr. Easterling:
We are in receipt of the Draft Mission Plan Amendment prepared by your
office and sent to Secretary Lyng for review and comment.

We appreciate the opportunity to examine the Amendment. We have reviewed
the document and have no specific recommendations for change.
Sincerely,

Lie Alife
EARLE E. GAVETT, Director
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002
February 17, 1987

Department of Enersy
Office of Civilian Radioactive

Waste Managment
Washington DC

Tear Sirs:

I have just finished reviewing the BOE Office of Civilian Radioactive
Haste Management "Draft Mission Plan Amendment” Published in January

The amendment makes a few azzertions that seem to call for a resPonse.

On fave 2» the environmental assessments done on each candidate site
are characterised as beings documents rePresentine*years of work”in
Gathering and analyzins seclosic and environmental data. fit least in

the case of Hanford, Washington this statement is patently not true.
What I read in the environmental assessment for Hanford was based in
great Fart on surmise, surPosition and theory. In fact, geologically
the Hanford site ist in great Part a mystery. Little factual data has

been Gathered on the deeper features of the site. When our fathers
and Grandfathers built Hanford Nuclear Reserve in the middle of the
Washington desert they did so in innocent ignorance of the
environmental consequences. Their innocent ignorance must not be read
now as a considered and scientific endorsement of the site for this
PurPose.

The Hanford Envirormental Assessment seems to have been Prepared
without access to documents that have been released to the Public
subsequently by the Hanford managment. Ground water movement,
location and extent of contaminated sites, and contamination of the
biosehere are documented therein, but do not seem to have been
available to the writers of the environmental assesament.

If read closely » the EA is full of assumPtions, Queszes, and “based
on the information available" statements. It frequently states that
more research is needed on these subJects.

l feel that the Environmental Assessment was not Properly Performed .

The DOE should 90 back a steP and fully revise the EA to do Properly
what it sets out to do. If extensive research is needful to make
factual statements, then the research should be undertaken, no matter
how long it may take. This handicap is Part and parcel of the Hanford
site. If these issues are not researched thoroughly now and solved
before further construction is undertaken at Hanford they will most
assuredly Present themselves more forcibly and unignorabls to the next

generation.
The DOE is to be commended for its resolve to conclude "consultation

and cooPeration agreements" with States and Indian Tribes affected.
Surely, as is stated in the amendment, the ultimate success of this

170
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Program as of any dependant on Public funding depends largely on
interaction with the affected Public. It should be noted that
agreements have not in fact been concluded with the State of
Washington Clet alone the State of Oregon), or with the Umatilla,
Yakima, and Nez Perce indian tribes. I seem to detect an intent on
the part of DOE to try to rush these essential asreements, which would
1 believe be very detrimental to the timely success of the Project.
As before, shortcuts here will inevitably result in lone, costly and
Perhaps disastrous delays in the future. The DOE should 9ive these
negotiations its full, Patient attention. No one knows these lands
more intimately than the states and tribes involved. Their objections
and oPinions must not be overridden. If the process is time
consuming, if the schedule is broken by them, once again this i3s one

of the handicaps of the Hanford Site.

The schedule on base S of the rePort indicates only three months laPse
of time between the issuance of the Dratt Environmental Impact
Statement and the Final EI. Surely our exPeriences to date with this
Process have Proven beyond a doubt that this is an inadequate amount

3] of time and will only serve to cast doubt on the sincerity of the
DOE“s intent to involve the Fublic in its Plannin? Process. I feel
that six months is scant enough time to allow between these two
rePorts. Anything less, at least in the case of Hanford with its

|

comP lex issues, would be unresponsive in the extreme.

In its discussion of the revised schedule for the first repository,
Cat the toP of Page 6) the Amendment notes that Sainin® control of
the land for the rePository would take more time in Texas or in Utah
than it would in Washington. I hope that this is not to be taken to
encourage the choice of Hanford as the easy way out.
When the need to amend the Environmental Assessment for Hanford, the

4| need for substantial further research into existing documents » the
need for further Pure scientific exPloration of the site, the slow
Progress and comPlexity of C & C negotiations with two states and
three indian tribes are all taken into consideration, It seems to me
that considerable doubt is cast as to whether in fact Hanford is the

|
@asy way out.

=-It is my feeling that Hanford was erroniously included in the list of
sites chosen for characterization. Hanford is in fact not suitable
for a nuclear repository. <“Nor Possibly for the facilities now sited
there.> ParhaPs, as the amendment imPlies, it was included with the

5 mistaken imPression that it was the easiest site to select. Careful
consideration of the evidence will Prove that this was a mistaken
assunmPtion, and that to Procede with consideration of the Hanford Site
will only resul& in wasted time and effort designind a facility that
can only turn out to be disastrously unuvorkable.
Sincerely,

hun Kanna
Finne Kinnaman
14382 SE Anna Marie Ct.
Milwaukie OR 97267

cc: NRC
FERC
Packwood
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February 19, 1987

Honorable John S. Herr.n5ton
Secretary of Ener
U.S. Department of =

Wasnington, 0C 225735

Dear Secretary Herr.13759

strong ecbjyections to any thoughts
may oe entertaining towards a

a seccnd geologic repository ‘for

We are writin
that the Departmen:
resumption of the sea
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As you well «now, on May 28, 1986 tne Department announced

it was indefinitely postponing any site-specific work related to

the second repository. You stated that this decision was based

on technical factors, such as the satisfactory progress regarding
the first repository and the revised projections on the amount of

spent fuel requiring geologic disposal. The Oraft Mission Plan

Amendments released by she Department several weeks ago exoressed
DOE's continued conf:dence in the correctness of this course of

action.

We fully agree the decis:on co aostpone the search for

the second cepos::2¢y. The second repository is technically
unnecessary. [2 would de an unnecessary expenditure of several
sitlion dollars of satepayer money. i: woulj cause unnecessary
dissuotion and d:szcrsance to che commsn.:es surrounding se

areas consigered oorentiabi sites 252.293 ce tnmisial screening
process, nominated its character.23t:9%, tyesen for che

>reoosicory. The serins seposscoey ardFT ay sndsia nos be

Recent tesi.nt*s 2; yrerself and Mrs. Rusche Aas dean

confusing as to “-Darctmens'’s sresent 2ATenT.ONS regarding ne

second repositor:. nartiselac, se are i:ssusbed Sy
indications that urtmens Nay consicer 3a resumMss2on of

site-specific wor< sacrns repts.ciry dased on lessernan-

ci2ar indicacions
Tree ITIL

Sor example, inte3s3s Bat SOL T.gAt sAterpres an

appropriation Of te requeste3 amount to be disaooro-3a:
cf the course prosie:i 7 rte of Final Mission Plan

Amendments. However, wnece ace many reasons other than

disapproval of ste Plat Amendmetss, suca as national
figeal constrainzs °2 i.iferit2 mitional ps1o¢isies unrelatad
sne second redesitss wouU.d Cause Soagress to reduce
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appropriations to DOE. Moreover, it would appear contradictoryto infer from contract:ons :a the budget that Congress wanted DOE
to expand its program.

It can be very 2:fcicult to ascertain true Congressional
intent regarding spec:i:¢ policy issues from the appropriations
process. We caut:on IVE nos to read more into the process than
actually may be the

Tt also is our crlerstanding that vou have stated that a
failure by Congress <> aii:smatively approve che Mission Plan
Amendments could lead so resume site-specific second
repository work. The “sclear Waste Policy Act of 1982 (NWPA)
does not require consress to affirmatively act to approve the
Mission Plan or any Amensmencs thereto in order for the
Department to proceed wisn :ts stated orogcam. Rather, the NWPA

2?states that the Miss:9 an “shall de used by the Secretary at
the end of the firs: se
receipt of the miss:92:

The Department did not look for express Congressionalapproval following submission of the original Mission Plan.
proceeded along the course in the Mission Plan despite the
absence of any affirmative Congressional. action. [It would be
inconsistent with the Jepartment's orior practice to interpretthe absence of Congressional approval following submission of the
Mission Plan Amendmenzs as a rejection of those Amendments.

Clearly, it wou.J de wrong for to make important health
and safety decisions 33ased on vague solitical messages from
Capitol Hill. In tne sords of the Supreme Court, attributingsignificance to ste 9f Congress “shaky business."

Repositori2s 22 seiectes on. Dasis of clear and
compelling technical +..3ence. wt.li oe 3 mistake for +o
allow poiicsicai sres3.r23 chanre testniczal decisions. we
urge you £0 res.32 insse pressures ang r2tain sommicced co ysursound technical ¢es:3:37 sAgelinicsel; osst90N]@ the site.
Specific search fo: 3 i-s2n3 repository.

o.ncess.. TSES.

cheees 4
aWifliam S. Cohen ‘ ( Sesrge oS. Micenell

UMiced States Senas:: Ta.ces States Senator
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Paul S. Trible
United States Senator

William Proxmire

one States Senator

Wee,
yohn W. Warner

raised States Senator

Ze,dobert W. Kasten, Jr.
United States Senator

Yda24Fowler, Jr.
United States Senator

Rudy §oschwitz
United States Senator

Terry Santgrd
United States Senator

Fo
Gordon J. Humphrey
United States Senato

(Danger
cave Durenberger-
cnited States Senator
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 STATEOF 004WISCONSIN

RADIOACTIVE WASTE REVIEW BOARD 620Tenney Buitding
3 South Pinckney Street
Medison, Wi §3702
(608) 266-0597
(608) 267-7615

February 25, 1987

Mr. Ben Rusche
Director, Office of Civilian Radioactive Waste Management
U.S. Department of Energy
Forrestal Building
1000 Independence Avenue
Washington, DC 20585

Dear Mr. Rusche:

Enclosed is a resolution, passed unanimously by the Wisconsin Radtoactive
Waste Review Board at its meetingow February 24, 1967@§concerning the U.S.
Department of Energy's (DOE) second-repository program.

The Review Board intends to submit written comments on DOE's draft Mission
Plan amendments. The Board will approve those comments at its
Aprtt 9, and they will be submitted to you shortly thereafter.

If you have any questions about the resolution, please contact me at
your conventence.

Sincerely,

KOJim Kleinhans
Executive Director

~

cc:

Roger Gale

HQ0005976
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STATE OF
WISCONSIN

RADIOACTIVE WASTE REVIEW BOARD 620TenneyBuilding3 South Pinckney Street
Madison, Wi 53702
(608) 266-0597
(608) 267-7615

RESOLUTION CONCERNING THE U.S. DEPARTMENT OF
ENERGY'S (DOE) SECOND-REPOSITORY PROGRAM

WHEREAS, the Wisconsin Radioactive Waste Review Board was created by the State

Legislature in 1981 to be an advocate for the people of Wisconsin in the federal

government's search for two national high-level nuclear waste repositories, and

to ensure a maximum of public participation in the assessment process, and

WHEREAS, the U!.S. Department of Energy (DOE) on January 16, 1986, in its draft
Area Recommendation Report (ARR) identified the Wolf River Batholith in Wisconsin
as a "potentially acceptable site” for a second n&tional repository and the Suritan

Batholith in Wisconsin as a backup area, and

WHEREAS, on May 28, 1986, DOE announced that it would “indefinitely postoone”
site-specific work on the second repository for the following reasons: (1) Continued

progress in siting the first repository, (2) Expectation of receiving Conaressional
authorization to proceed with the development of a Monitored Retrievable Storage (PS)
facilitv, (3) Projections of spent fuel generation are uncertain and have been

declining, (4) The first repository will be adequate for the forseeable future and

Congress need not reconsider a second repository until at least the mid-1990s or

much later, and (5) Spending hundreds of millions of dollars now on second-repositorv
siting would be premature and unsound fiscal management, and

WHEREAS, on October 3, 1986, Secretary John Herrington wrote to Minnesota

Governor Rudy Perpich that “if and when: site-specific work (on a second repositery)
is resumed, the program will most likely begin at the national screening phase and

may include additional geologic media,” and

WHEREAS, on February 5, 1987, DOE Official Ben Rusche told a Congressional
committee that ONE could immediately resume second-repository site work where it
left off last May, in order to comply with the Nuclear Waste Policy Act (NWPA).

THEREFORE,BE IT RESOLVED that the Wisconsin Radioactive Waste Review Board,
meeting this 24th day of February, 1987, in Madison, Wisconsin, inform the U.S.

Department of Energy (DOE) and Wisconsin Congressional delegation that:

1. The decision made on May 26, 1986, to “{ndefinitely
postpone" the second-repository siting process was

based on sound technical and fiscal reasons.

2. Spent-fuel projections have not changed appreciably
since the May 26, 1986, announcement, and there is
still no demonstrated need for a secohd repository.

3. The Nuclear Waste Policy Act's (NWPA) 70,000 metric
ton limit on waste emplacement in the first repository
is a legislative constraint. As a contingency, DME
ought to design the first repository to accept the
maximum amount of waste that {s technically feasible.

176
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4. DOE's responsibility under NWPA is to construct and
. Operate a vespository. Due to the overly-optimistic

schedules of NWPA, it is now evident that DAF cannot
continue work on two repositories simultaneously.
To continue spending hundreds of millions of dollars
on a second-repository program is not financially
responsible and no money ought to be anpropriated
for siting or research into a second repository at
this time.

Resolution passed unanimously by Radioactive Waste Review Board.
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The Honorable John S. Herrington
Seovahary
u. S. Department of Energy
Washington, D.C. 20585

Dear Mr. Secretary:

We are writing to reiterate ou

decision to “postpone indefin:*ely
a second geologic repository in

of the Nuclear Wast2 Policy Act of

belief that the Depirtment cannot

anything it says in its “amendment
prog7am un

Act remain intact--including the r

sites for characterization for a

1989--until they are amended or ot

legislation, as your own General C

|_ pointed out in a memorandum dated

Recent appearances by you befo
left misunderstandings by the publ
plan and of the Department's propo
the nuclear waste program. The pu
Congrass and the nviie of the Cee
implementing the w:ste Orogram.
status. The Act itself is the onl

waste program.

Congress is under no obligatio
plan or amendments to i
Furthermore, Congress’ action or i

mission plan has no effect on the

Department under the program.
that is contrary to the Act, it is

view, the Department has been taki

1986, when site-specific work on a
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COMMITTEE ON

ENERGY ANO NATURAL RESOURCES
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bruary 26, 1987

r belief that the Department's
site-specific work related to

violation of the requirements
1992. Furthermore, it is our

mak. that decision legal by
s" to the mission plan for the $

The requirements of the

equirement to recommend three
econd repository by July 1,
herwise supplanted by new

ounsel, J. Michael Farrell,
September 5, 1986.

re Committees of Congress have
ie of the role of the mission
sed amendments to the plan in

rpose of the plan is to inform
artment'’s intention in

But the plan nas no legal
y legal basis for the nuclear

n to respond to the mission
r time limit.
in reviewing the

legality of the actions by the

therefore, DOE takes ian action

risking litigation. In our

ng such a risk since May 28,
second repository was

naction
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postponed indefinitely. We also understand that litigation hasresulted from your May 26 decision.

Recent testimony by you and by Mr. Ben Rusche, Director ofthe Office of Civilian Radioactive Waste Management, indicates
that the Department would interpret an appropriation of $725million for the waste program fur Fiscal Year 1988 as approval ofyour proposed amendments to the Mission Plan. We do not agreewith this interpretation. Action taken by the Congress inappropriations acts approving one or another level ofappropriations does not supercede statutory mandates of theNuclear Waste Policy Act of 1982. You are Obligated to carry outthe requirements of the Act using whatever level ofappropriations Congress provides.

We urge you to explain in writing your plans to proceed withthe nuclear waste program at the carliest possible tine,including a clarification of what you expect to do and when youwould do it assuming Congress does not amend the Nuclear WastePolicy Act.” Your explanation should include a discussion,prepared in consultation with the General Counsel of theDepartment, of the relationship of the program currently in placeto the requirements of the Act and your plans to bring that
Program into compliance with the Act.

We would appreciated your prompt attention to this request.s

incerely,

JamesA. McClureRatking Minority Member

f\men*d SMA
Daniel Evans

Chic Hecht
¢ gengaman

4

/

Melcher ale 3umpers
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Ankane HlerbaeMele’ierou. byFrank Murkowski

Ir Ga
Don Nickles Timothy E. Wirt

Kentloi
Kent Conrad
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006crieage elon,Agnney
February 27, 1987

J. Bennett Easterling, Director
Policy and Institutional Planning

Division, RW-42
Office of Civilian Radioactive

Waste Management
U.S. Department of Energy
1000 Independence Avenue,
Washington, D. C. 20585

Dear Mr. Easterling:
In response to Mr. Rusche's letter of January 28, 1987, the
Department of Defense through its working group to the
Committee on Interagency Radiation Research and Policy
Coordination (CIRRPC) has reviewed the January 1987 Department
of Energy draft "Mission Plan Amendment" for Civilian
Radioactive Waste Management and has no comments.

bil
DAVID L. AUTON
DNA CIRRPC Policy Representative

HQ0005982
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Northern Eaucation Councn For the Environment
BOX 156, Lincoln Center, Me., 04458

< Research Procurement Committee >

TO:U.S. DePt of Eneroy
|

Office of Civilian Radioactive Waste Management
Wash.D.C. 20565

3/2/87

RE:Comments on Draft Mission Plan
fimendment ¢DOE/RW-@8128)

DOE décument RW-8126 states that four scenarios are now utilized
to Predict Possible chandes in thé Gsheration of HLNW. These
acénarios are
1.NO -New orders case
2.Low Case
sMiddie Case
4.Hi9h Case .

The argument is Presented that recoonizes “it is hiehls liketys
that the volume of spent nucléedr fuel requiring disposal in the
future will be significantly less than that exPected when the Act
was Passed in 1962 or when the Mission Plan was issued in
1965. "CAPPendix E,P9. 332

Indeed, throusvout this document. LESS HLNW is Predicted, and is
a factual trend based on DOE exPerience since 1978.(E.3 -RW-0128).

YET THERE ARE NO PROJECTIONS FOR A "LESS THAN CRSE scenario
in table F-1 ¢P9.S6)

Indeed. the MTU Production of 106k MTU (Middle Case Scenario),

19 used as a current forcast, when the aforementioned trend is down
é

R valid acitentific hyPothesis must take into account this
4] realisitic and onsoine trend. As it is realistic to contemPlate the

decommissioning of Power Plants which must occur in the future, as
well as removal from service of nuclaer facilities due to “ other
reasons", this document does not take into account the obvious case,
the "Less Than Case " séendrio.

Planned decommissioning dates chould bé used as base line to
figure the reduced MTU of HLNW. This scenario, based on our
Projections of HLNW Production could negate the need for a second
rePository since the limit of MTU may not be achieved.

Alternate Power Generation rePlacement must be factored in as
well when using a "LESS THAN CRSE”.

Since the " No-new order" case scenario shows 79,300 MTU
Produced, a small Percentase variation down utilizing a “LESS THAN
CRSE " scenario would obviate the need for a second repository. The
absence of the "LESS THAN CASE" shows a serious bias. This is bias by
omission. This simPle oversight, that of not includin® a “Less Than
Case" in a hyPothetical comPuter ProJection, demonstrates a clear
bias in this draft document. The nuclear industry has introduced this
bias, with the DOE accePting it.

The fact must be faced that a “Less Than Case" for the
Production of HLNW and nuclear Power in the future exists and that
indeed this is the Predominant trend, as stated continuosly by
the DOE in this draft document! The use of the"middle case" is higly
hyPothetical and biased.

We urge the inclusion of the "LESS THAN CASE " scenario, since
|

it is a fact, not a hypothetical.

Cc. San. J. Kany - Me. State hs
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EXECUTIVE CHAMBERS
HONOLULYU

GOVERNOR
JOHN WAIHEE

_

March 9, 1987

Mr. Ben C. Rusche, Director
Office of Civilian Radioactive

Waste Management
Department of Energy
Washington, D.C. 20585

Dear Mr. Rusche:

Thank you for your letter of January 28, 1987, and the copy of
the "Draft Mission Plan Amendment" published by the Department of
Energy.

Although we do not have any comments, we appreciate your
efforts in keeping us informed on the issues and developments of this
program.

Joshua C. Agsalud
Administrative Direct

HQ0005984

OCR DB-105994
Holtec_PAL-000407



.

009

State OF New York
Executive CHAMeER

ALBANY (2224
Mario M Cuomo

Goveanon

March 11, 1987

Dear Mr. Rusche:

Thank you for your letter and for providing me with a
copy of the Draft Amendment to the Mission Plan for the Civilian
Radioactive Waste Management Program.

New York State has many reasons to be concerned with the
Department of Energy's (DOE) high-level radioactive waste manage-ment program. The five operating nuclear power plants in our State
continue to generate and accumulate spent nuclear fuel. While theresponsible utilities have made efforts to expand on-site spentfuel storage capability, indefinite Gelays in DOE acceptance of
spent fuel could result in the premature closure of those facili-
ties.

As a partner with DOE in the West Valley Demonstration
Project, New York is concerned that delays in DOE's ability to
accept the solidified high-level waste for disposal could signifi-cantly extend the term and cost the project.

As you know, New York was one of seventeen states
initially investigated under DOE's second (crystalline rock)repository program. However, DOE judged New York areas less
favorable than areas in other states on the basis of geologiccharacteristics, proximity to urban environs and@ conflicts with
State protected lands.

By postponing site specific work for the second
repository program, DOE may have sacrificed the characterization
and screening efforts which led to its decision to eliminate
New York from consideration. Nonetheless, I trust that if and when
DOE finds it necessary to reinitiate such work, it will continue to
recognize the wide range of factors which I believe make New York
unsuitable for a high-level radioactive waste repository.

84
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I have forwarded the Draft Mission Plan Amendment to the
New York State Energy Research and Development Authority and asked
that organization to coordinate a review and evaluation by
cognizant New York State agencies. Should that process result in
specific comments, the Energy Authority will forward them to you
for consideration.

If you have any questions on this matter, please contact
Dr. Irvin L. White, President of the Energy Authority. Dr. White
may be reached at (518) 465-6251.

Sincerely,

/Yanishy. Como

Mr. Benjamin C. Rusche
Director
Office of Civilian Radioactive

Waste Management
U. S. Department of Energy
Washington, D. C. 20585

155 HQ0005986

OCR DB-105996
Holtec_PAL-000409



.

010
Ko OL

STATE OF GEORGIA
OFFICEOFTHEGOVERNOR

ATLANTA 30334

Frank Harris
.Jovennoe March 11, 1987

Mr. Ben C. Rusche, Director
Office of Civilfan Radioactive

Waste Hanagement
United States Department of EnergyWashington, 20585

Dear Mr. Rusche:

The State of Georgia appreciates this opportunity to provide commentsregarding the Draft Mission Plan Amendment for a high-level radioactivewaste repository. Georgia's comments will be limited to those that specifi-cally address issues related to the second repository program.
The decision to indefinitely postpone the second repository becauseof decreasing volumes and accumulation rates of spent fuel represents respon-sible management. Very simply, if wastes are being generated at less thanexpected rates, the need to rush in and site a second repository is notcritical. This means that DOE should perform any siting study for a secondrepository in a systematic fashion taking the necessary time to performa thorough evaluation.

Last year, when DOE was considering two sites in Georgia, scientistsfrom the Georgia Department of Natural Resources found numerous flaws inDOE's draft Area Recommendation Report including DOE's failure to considerpopulation density, ground-water pathways, relfability of geologic data
and so forth. Because the deficiencies were so obvious, considerable concernwas expressed by the citizens of Georgia that DUE simply was trying to find
a site regardless of site's technical merits.

By postponing work on a second repository, DOE will have the opportunityto perform a systematic and scientifically valid search for a second reposi-tory. DOE, however, does need to recognize that the 1986 draft Area Recommen-
dation Report will be obsolete and DOE will have to start this effort from
the beginning. In this regard, should consider a new national screeningprocess, if the second repository program is ever reactivated. Such a newscreening process should include: (1) all crystalline rock bodies in the
conterminous United States (not just those in the eastern part of the country),or (2) all States, if alternative geologic media are to be used as hostsfor the repository. Very clearly, siting decisions should be made as technicalL_issues rather than on geographic considerations.

OCR
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Ben C. Rusche
Page two
March 11, 1987

The Department of Energy's implied intent of developing a new rock
body siting process to select “fewer areas of smaller size" needs to be
clarified. As presented, the proposal sounds as if it would result ina
non-systematic and arbitrary screening procedure, and, as such, would be
unacceptable to the State of Georgia. State input and participation is
essential in the development and application of any screening procedure.

The proposal to “develop analytical approaches to evaluate non-site-
specific geologic settings in terms of waste performance” is to be commended.
The resulting mathematical models and computer programs should, however,
be developed in consultation with the States, national research laboratories,
and the Nuclear Regulatory Commission. Such interactions during program
development could facilitate and expedite licensing at a later date.

I hope these comments will be of assistance. If you have any questions
regarding specific details, please contact Mr. J. Leonard Ledbetter,
Commisstoner of Natural Resources.

With kindest regards, I remain,

Sincerely,
CL hho

Joe Frank Harris
JFH/wmb
cc: Georgia Congressional Delegation

Mark W. Sanders
J. Leonard Ledbetter
William H. McLemore
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Othe Hub Of The

& RED CLIFF TRIBAL COUNCIL %& P.O. Box 529
BAYFIELD, WISCONSIN 54814

(718) 779-5805

March 12, 1987

U.S. Department of Energy
Office of Civilian Radioactive

Waste Management
Washington, D.C. 20585

Dear Sir:

The following are the comments on the Draft Mission Plan Amendment
as it relates toPL 97-425, the Nuclear Waste Policy Act of 1982,
as submitted by the Red Cliff Band of Lake Superior Chippewa Indians
of Wisconsin.

We find much to concerned with in the Draft Mission Plan Amendmentand want to state at the outset that in review of the Nuclear WastePolicy Act we find nothing in Section 301 that either addresses
1 or allows an amendment to the mission plan, nor describes any method

by which the plan can be amended. We therefore take issue with the
Proposed amendment on the basis that this may actually be an amende
ment to PL 97-425 and as such in violation of the Nuclear Waste
Policy Act. In addition we feel that DOE's time frame for submittaland supposed acceptance by Congress of the proposed amendment
violates the time frames set forth in the Act in Sec. 301 (b).
Sixty (60) days cannot possibly allow enough time for Draft Mission
Plan Amendment. submitted comments to be analyzed, catalogued,responded to, and incorporated in the proposed final Mission Plan

2 Amendment for submittal to Congress. This has been shown by pastexperfence in accepting comments that a much longer period is
necessary for this type of step. The Red Cliff Band of Lake SuperiorChippewas does then feel that this Draft Mission Plan Amendment is
in actuality a final amendment and will stand as written regardlessof submitted comments by affected parties in preparation of this
Proposed Mission Plan Amendment and not followed in good faith
its public input responsibilities. Neither has it provided any

188 HQ0005989
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funding for technical review of this document. It is in our

opinion that the proposed Mission Plan Amendment is actually an

amendment to PL 97-825 and without legislative approval is an

illegal mechanism with which to alter the course of the Act.

7

10

Pg. 2, Para. 4 = Draft Mission Plan Amendment discussed the siting
methodology for selection of the first repository. We feel the
siting methodology is flawed and was arbitrarily manipulated by
DOE and its resultant findings are in error.

3, Para. 2 - Plans for environmental and socioeconomic studies
in review. If such a plan exists it too has not had public input
during its formulation. We request a copy of this plan for review.

5, Para. 1 We feel that DOE, by its poor management of the
project has itself created the time frame dilemma due to lack of

mattention and single minded approach to public participation. Nor

6[[has it acted in good faith in pursuing C & C. Pe. 6, Para. 1.

Pg. 9, Para. 1, #1 - DOE touts its desire for greater technical
involvement by tribes but has done little to provide funds so the
technical reviews it expects can be of the highest quality available,

excluding funding it catagorically excludes the input desired.

"Pe. 9, Para. 3 ~ We feel that the MRS is not authorized by the Act
and will result in an additional needless cost factor of the project.
At reactor consolodation is a much better option and REPROCESSING
must take place. The Carter Administration ban on reprocessing

L.must be lifted immediately.

10, Para. 4 = While experiencing ambivalent feelings toward
Sec. Herrington's decision to delay the second repository site
search we do agree that the knowledge gained from first round site
characterizations will be beneficial. At issue is the capricious
application of the Act's requirement recognizing the need for a

second repository. We have requested an explanation and all
documents generated from the program of "international cooperation"
and technical based research. To date we have received nothing.
If DOE can work with foreign governments cooperatively why can it
not do likewise with affected parties within the U.S.? We also

L.feel waste quantities projections are in error.

12 Again DOE has not remained committed toward workable
C & agreements nor accepted constructive input, much less funded
appropriately the technical response mechanism it claims to be
meeting. We request a copy of the report to Congress on the status
of negotiations leading to C & C agreements with first repository

|
tribes and states.
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13

14

15

16

OCR

Pg. 13, Para. 3 = Lack of financial assistance during the "posteponement” of the second repository project to the National Congressof American Indians has put all tribes at a disadvantage. Ben Rusche,
in his address to NCAI in Phoenix, Arizona, Tuesday, September 23,
1986 said DOE "need, want assistance" from tribes and that the
"next step is ours together". Action in continuing NCAI's funding
has not spoken well of his comments and has severely limited review
capacity of tribes,

Pg. 21, Para. 4 = We agree in an issue resolution strategy is important
to the process but also feel improvements in the process by generated
assistance from a third party specialist in this type of issue is

Lnecessary.

Pg. 24, Para. 7 = Reference of performance measure “goals" as not
being strictly attainable requirements should therefore not be

L.termed goals. Guidelines is a much better term.

Pg. 25, Para. 1 = Ground water travel time's lack of measurement
capacity, being an elusive parameter but one of utmost performanceimportance must become a more exact science as it has major impact
on fracture permeability and potential intrusion of a repository
This must be researched to the point that measureable quantities

|_can be determined. .

37 - We feel that the lack of progress in the repository project
and relationship of the MRS to the acceptance schedule at the
repository could in fact make the MRS the actual repository if
authorized. We must reiterate that a return to reprocessing spent
fuel and recycling its components is a much better system to pursue.Reprocessing will have a major impact in waste stream volumne
reduction thereby dramatically reducing the amount of waste requiringpermanent isolation in a repository. We also recognize that this
will take Congressional initiative to pursue.

Pg. 44, Para. 1, and Pg. 47, Para. 2 and 3 - As DOE remains committed
to pursuing the second round technical program we remain committed
to monitoring the program to protect treaty rights interests. We
do not agree that rock mechanics data collected in another country
can be transferred to a similar rock type within the U.S. and data
extrapolated as to a potential sites!’ suitability at all. We do
not accept thi3 as reliable scientific methodology. We also demand
that casks be designed as long term primary isolation mechanisms
resistant to external and internal decay with parameters that allow

|
no release for a period of at least 1000 years.

Yours,

Ze kfefete
Leo H. LaFernier
Nuclear Waste Coordinator
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012
FOND DU LAC RESERVATION

BUSINESS COMMITTEE

WM. HOULE, Chairman
PETER J. DEFOE, Sec./Treas.

DENNIS W. OLSON SR, Executive Olrector
Spiritual Leadership

106 UNIVERSITY ROAD
CLOQUET, MINNESOTA 65720

PHONE 1-218-879-4503

March 17, 1987

Mr. Ben Rusche, Director
Office of Civilian Radioactive Waste Management
United States Department of Energy
RW- 1
1000 Independence Avenue SW
Mail Stop GB 270
Washington, DC 20585

e

Re: Comments to January, 1987 Draft Mission Plan Amendment

Dear Mr. Rusche:

Ty am sorry to inform you that the Pond du Lac Band of Lake
Superior Chippewa is unable to respond at this time to the Draft
Mission Plan Amendment issued by your office in January, 1987.
We are unable to respond to this amendment because your office
(OCRWM) made a decision that it was no longer necessary to fund
Indian Tribes that contained Potentially Acceptable Sites (in the
OCRWM Second Repository Program) within their treaty rights
areas. When the defunding decision was made by you, we no longer
possessed the technical capability to respond to reports such as

the Draft Mission Plan Amendment, and we are not capable at this

4| time of protecting the Treaty Rights guaranteed by the United
States Congress.

We insist that you extend the comment period for the Mission Plan
amendment so that:

A. You can reestablish the funding for Tribal Nuclear Waste

Programs so that they possess the technical capability to

respond.
B. Tribes can then respond to the proposed changes.

HQ0005992
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It is important to note that the proposed changes directly
conflict with your testimony before the February 11 hearing of
the House Energy & Power Subcommittee, where you stated that the
second repository program would continue as initially planned,
not as stated in the Draft Mission Plan Amendment, nor as
Secretary Herrington announced last May. This type of
contradiction erodes the public confidence in your office, and
unjustifiably removes the financial capability of Indian Tribes
to protect and defend their resources as guaranteed by treaties
with the U.S. government and the Nuclear Waste Policy Act.

Consequently, we insist that funding for our Nuclear Waste
Program be restored and the comment period for the draft Mission
Plan Amendment be extended until we have had reasonable
opportunity to conduct a technical review of the proposed
amendment.

Thank you for your consideration.

Sin

Mr. William J. Houle, Chairman
Fond du Lac Reservation
Business Committee

we L. fielés, Director
Fond du Lac Nuclear Waste Program

cc: Dr. Sally A. Mann, CPO Manager
Mr. Roger Gale, OCRWM Office of Policy& Outreach
Ms. Suzanne Harjo, Director, NCAI
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OFFICE OF TIE OCOYERNOR

INDIANAPDLIS, INDIANA 36804 «BIDT

ROBERT ORR

ode BINGE

March 18, 1987

Mr. Ben C. Rusche, Director
Office of Civilian Radioactive

Waste Management
U.S. Department of Energy
1000 Independence Avenue, S.W.
Washington, D.C. 20585

Dear Mr. Rusche:

Thank you for your enlightening letter.

My staff has carefully reviewed the Draft Mission Plan. They believe that High Level
and Low Level Radioactive Waste can be acceptably stored or disposed of with a

minimum chance of adversely affecting people or the environment.

Energy and Health must be examined and evaluated from a long range viewpoint. If we

disregard short-term or stop-gap measures, the most effective and the most economical
solution is to proceed as rapidly as possible with the program for two repositories.

2 My staff agrees that the five year delay in the first repository is necessary. This is a

result of previous delays that must not re-occur.

There is little doubt that the best interests of the public would be met if the legislative
and judicial issues be settled with alacrity. The Department of Energy should work as

31] closely and as openly as possible with the involved states to get the onitored
Retrievable Storage, and theHigh Level Waste Repositories Programs moving. Crisis

|_ programs in energy and health should be avoided.

I appreciate the opportunity to comment, and ifI or my staff may be of service, please
contact T. S. Danielson, Jr., M.D., M.P.H., at (317)633-8449.

aN
Robert D. Orr
Governor

RDO:LSM:him

ee: Woodrow A. Myers, Jr., M.D.
State Health Commissioner
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4 COMMONWEALTH OF PENNSYLVANIA 014
Harrisburg, Pennsylvanis 17420

March 19, 1987

Bureau of Radiation Protection

(717) 787-2480

Mr. Ben C. Rusche, Director
Office of Civilian Radioactive Waste Management
Washington, DC 20585

Dearms-rusener
Your letter of January 28, 1987 to Governor Casey including the draft amendment

to the Mission plan has been referred to this office for response. We have reviewed
the document and do not have any major comments to offer.

We appreciate your gestures in keeping us appraised, and will be thankful
if you continue to do so in the future.

Sincerely yours,

/ erFU

Thomas M. Gerusky, Director

194
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NIAGARA MOHAWK POWER CORPORATION301 PLAINFIELD ROAD, SYRACUSE, N.Y. 13212/TELEPHONE (315) 474-1511

March 20, 1987

Mr. Ben C. Rusche, Director
Office of Civilian Radfoactive

Waste Management
U. S. Department of Energy
Washington, DC 20585

Dear Mr. Rusche:

On February 5, 1987, the Department of Energy announced in the Federal
Register (Federal Register Notice, February 5, 87) that a draft amendment to
the Misston Plan for the Civilian Radioactive Waste Management Program
(DOE-RW-08128) was available for inspection and solicited comments by April 3,
1987, Niagara Mohawk Power Corporation is pleased to submit its comments on

the draft Mission Plan Amendment.

Niagara Mohawk has spent fuel disposal contracts with the Department of
Energy for two nuclear power plants, Nine Mile Point Units 1&2. These units

typify two extremes: Unit 1 is one of the first commercial scale nuclear
plants to begin operation (1969), while Unit 2 is one of the latest (scheduled
to begin commercial operation in late 1987). We have considered the
ramifications of DOE-RW-08128 on both plants with quite different results.

Viewed in aggregate, the proposals outlined in DOE-RW-08128 would appear
4| adequate to meet the industry's needs - provided that the new schedules are

indeed met. This is especially true of the more recent vintage plants, such
| as Nine Mile Point Unit 2. However, a different result is apparent when

plants are individually considered, particularly those early plants (such as

Nine Mile Point Unit 1), which will be exhausting their respective spent fuel

2 pool capacity at an early date. In these cases, the Department of Energy's
actions continue to present a situation that is unacceptable as a planning
base for owner utilities. We consider the draft amendment to be unacceptable

|_
for two reasons:

1) The proposed linkage between acceptance of spent fuel at the
Monitored Retrievable Storage facility (MRS) and receipt of a

construction license for the first repository is inappropriate. It
3 does not consider the several years lead time required for plants,

such as Nine Mile Point Unit 1, to design, license and procure
alternate on-site spent fuel storage, if storage from the Department
of Energy proves to be unavailable on schedule.
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Mr. Ben C. Rusche, Director

2) The setback of the first repository, coupled with a delayed and
uncertain schedule for the second repository, suggests new concerns
about the Department of Energy's ability to accommodate the needs of
older plants which will be seeking decommissioning soon after the
turn of the century. Nine Mile Point Unit 1, whose current license
expires in 2005, typifies that need.

We recognize the difficulties the Department of Energy has encountered inimplementing the Nuclear Waste Policy Act. We also recognize and commend theDepartment of Energy for attempting to hold to the contracted 1998 schedulefor initiating acceptance of spent fuel. Nevertheless, assurances continue tobe lacking that make it unnecessary for some utilities to undertakeindependent and costly alternatives. We urge the Department of Energy toconsider in detail the concerns expressed above and provide such assurances orguidance, contractural or otherwise in a timely manner before the above
decisions must be made by Niagara Mohawk and other similarly affected
utilities.

Very truly yours,

NIAGARA MOHAWK POWER CORPORATION

nano
Senior Vice President

CVM/RGK: pjo/svm
(83041)
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STATE OF WASHINGTON

NUCLEAR WASTE BOARD
Mail Stop Olympia, Washington 98504 (206)

March 23, 1987

Benard Rusche, Director
Office of Civilian Radioactive

Waste Management
U.S. Department of Energy
1000 Independence Avenue
Washington, D.C. 20585

Dear Mr. Rusche:

Enclosed are the Washington State Nuclear Waste Board and Advisory Council comments
on the January 1987 Draft Mission Plan Amendment. The following attachments are
included in our comments.

; Our December 23, 1985 response to the June 1985 Mission Plan.
USDOE has not responded to the issucs raised in this document.

Attachment2: The January 27 report to Congress concerning consultation and
cooperation negotiations. This document clearly describes the state of
Washington position on C&C ncgotiations.
Attachment3: A February 6, 1987 letter to you requesting timely and complete
information regarding the BWIP exploratory shaft. We have not received the
information so we were unable to conduct an adequate review of the draft
amendment. I request that you leave the comment period open until this most
important information is provided.

Atiachmeat4; Fact sheet on Management Changes in the Geologic Repository
Program. The background portion describes how the program strategy had
many of the characteristics of a competition among three distinct programs.
USDOE should recognize that this strategy remains until the management
changes are implemented. Site specific work should be halted until a new

management structure is in place.
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Benard Rusche
March 23, 1987

: March 19, 1987 comments of Senator Max Benitz, Senator Al
Williams, Representative Louise Miller, and Representative Dick Nelson, as

members of the Mission Plan Review Committee. As requested, the Nuclear
Waste Board incorporates their comments in this response.

The Board, the Council, and staff are available at any time to meet with you or your
representative to provide additional information or clarification. We would appreciate a

meeting to receive USDOE responses to our comments.

Sincerely,

Vans h
Washington State
Nuclear Waste Board and
Nuclear Waste Advisory Council

WAB/DP:hlt

Enclosure
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WASHINGTON STATE NUCLEAR WASTE BOARD
COMMENTS ON THE JANUARY 1987 DRAFT MISSION PLAN AMENDMENT

OVERVIEW: The Role of the Mission Plas

in its comments of the 1985 Draft Mission Plan, Washington’s Nuclear Waste Board
expressed its strong concern that the role of the Mission Plan was not clear. USDOE’s
presentation of the draft amendment has not resolved that issue. For example, the
Nuclear Waste Board, in its earlier comments, asked to what extent is USDOE bound to
follow the Mission Plan. The question was not answered. As a resule of the latest
document, the Board asks to what extent is the USDOE bound to follow the Nuclear Waste
Policy Act and the Mission Plan.

Perhaps USDOE’s most blatant disregard for the Act centers around its May 28th decision
aq indefinitely postpone site-specific work on a sccond repository. Shortly after the draft

amendment was issued, the Secretary gave conflicting and confusing testimony on this
subject to Congressional committees. At first he testified that USDOE would proceed as
described in the January 1987 draft amendment unless Congress specifically disapproved.
Later he shifted to the position that unless Congress takes some affirmative action in
regard to postponement of site-specific work on the second repository, USDOE will imme-
diately proceed with second round site-specific work. It is evident that USDOE credibil-
ity has been wounded by such blatant maneuvers. The draft amendment has been used to
coerce Congress into ill-timed and inappropriate actions. USDOE must go back to the
drawing board to develop a Mission Plan which carries out a legal, scientifically-sound
program which is required under the Act. USDOE must also work with the affected par-

|_ties to develop a legitimate process for updating the Mission Plan.

SPECIFIC ISSUES

The Draft Mission Plan Amendment conveys a misleading and inappropriately one-
sided view of the progress made by USDOE in implementing the Nuclear Waste
Policy Act (Act).

1. The "Significant Recent Achievements in the Waste Management Program” sec-
tion presents a misleading appraisal of the USDOE program. The Board strongly
recommends that the section be deleted from the final document. If the section

2 is retained, USDOE should clearly present information concerning each of the
lawsuits which have been filed, a description of stop work orders at Hanford
and Nevada because of on-going quality assurance problems, a concise history of
program and project cost increases since passage of the Nuclear Waste Policy
Act, and a figure showing how USDOE schedules have slid since passage of the
Act. If the section remains, the text should describe the technical range of
debate over the site selection process and should indicate that USDOE did not
take the National Academy of Sciences advice, offered in writing several times,
to involve independent experts in the site ranking and selection process.

td

- The Draft Mission Plan Amendment similarly misconstrues USDOE’s consultation
3 with affected states and tribes. For example, the reasons listed for extension of

the schedule for the first repository are ‘inaccurate and misleading. Delays were
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not a result of the consultation process per se, but delays were caused by a lack
of early and real consultation with affected parties as envisioned in the Nuclear
Waste Policy Act. Effective, honest consultation with the states, affected Indian
tribes, and other parties would have significantly reduced the delay.

USDOE has been unclear about the amendment process, has attempted to inappropri-
ately use the Mission Plan as a vehicle for justifying actions that do not comply with
the Act, and has presented the draft amendment as a fait accompli to Congress with-
out the appropriate consultation with affected states and tribes.

1. The Draft Mission Plan Amendment seeks to justify the Secretary of Energy's
May 28 decision concerning indefinite postponement of the second repository.
The proposal was contrary to the Nuclear Waste Policy Act on May 28, and an

administrative decree in the Mission Plan will not legalize the decision.

2. The proposed amendment was published for state, tribal and public comment

eight months after the Department arrived at the key decisions concerning nom-
ination of first rcpository sites and postponement of the second repository
search.

3. Though in draft, the amendment was sent to--and defended before--Congres-
sional committees at the same time it was made available for comment by
affected partics.

4. The amendment docs not address the timing or process for future Plan amend-
ments.

The decision to postpone site-specific work on a second repository, in addition to

being in conflict with the requirements of the Act, is being justified on the basis of
highly uncertain waste volume estimates. The estimates of wastes to be accommo-

dated have not been revised to reflect the possibility of geologic disposal of Hanford
single-shell tank wastes, the possibility that concentration of wastes at the Idaho
National Engineering Laboratory will not be achievable, and other potential sources

of increased defense waste volumes.

The site selection process for the first repository has been plagued by the appearance,
and perhaps the reality, that the justifications for site selection are being developed
after, rather than before, the fact.

1. The lack of comparable approaches to early site screening for the first reposi-
tory, differential carly treatment of potential sites, and the use of apparently
informal evaluation criteria continue to constitute the basis for serious concern

about the repository site selection process.

2. The May 28th decision process has elevated this level of concern and we find
that the draft amendment continucs to misrepresent USDOE's use of the Multi-
attribute Utility Analysis in the selection of sites for characterization.

3. In fact, the recent fact sheet on Management Changes in the Geologic Repository
Program states the following: “Prior to the NWPA, the Geologic Repository
Program had many of the characteristics of a competition among three distinct
projects, where each was managed by a different project office located under a

different DOE operations office. The program's strategy was that the repository
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would be built by the project office that first produced a satisfactory site.” The
actions leading to the May 28 decisions made it clear that this flawed program
strategy was still in place and was a major factor in USDOE's decision not to
follow ranking recommendations resulting from the Multiattribute Utility Anal-
ysis. Today, program competition continues and the strategy has not changed.
USDOE should pause long enough to implement an integrated, scientifically-
based program.

TE. The waste acceptance schedule is perilously dependent on a tenuous and arbitrary
MRS schedule.

USDOE, in the final document, must address in detail other possible short-term
solutions such as on-site dry cask storage and rod consolidation at reactor sites.
The utilities short-term nuclear waste storage problems must be recognized and
resolved. The unavailability of short-term storage options must not be used to
rush site characterization and site selection.
Although the Nuclear Waste Board has not taken a position on specific short-
term storage options, the Board has taken a position which opposes any linkage
between short-term options such as a possible MRS and the repository program.
The contingency plans listed in Appendix F.3 are wholly inadequate and should
be entirely redone. The Draft Mission Plan Amendment indirectly acknowledges
Hanford’s technical problems when it describes the reasons for schedule delays.

USDOE appears to be proceeding to build its characterization program on the
assumption that all sites will indeed be licensable, rather than establishing strategies
to actively search for fatal flaws.

I. The proposed issue hierarchy and issue resolution process tends to obscure site
specific technical problems which would lead to early identification of fatal
flaws. USDOE must develop a program-wide system which emphasizes early,
open, and consistent problem reporting. BWIP has experienced problems with
free gas during drilling operations and with leaky piezometers. Significant
problems developed because the problems were not reported program-wide in a
timely manner, such a “bottom-up” system would complement the “top-down”
approach suggested by USDOE.

The technical difficulties and associated added costs of constructing a repository at
Hanford were inappropriately discounted by USDOE in its selection of sites for
characterization. These difficulties and costs continue to be underplayed in USDOE’s
technical planning for site characterization.

In fact, the Draft Mission Plan Amendment is the latest USDOE document which
reports a continuing trend of adding “engineered fixes" in order to justify a
repository at Hanford. These fixes will add to the repository cost. The BWIP
exploratory shaft has grown from one six foot shaft to two six foot shafts and
finally the draft amendment calls for the second shaft to have an inside diame-
ter of 10 to 12 feet. The final amendment should not only give the design basis
for the size of the shaft, but should document cost increases over time for shaft
costs and overall costs.
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USDOE, without prior consultation with affected parties, announced in the draft
amendment that it is planning to increase the size of the second shafts at the
sites in basalt and tuff. The document gives no design basis, no technical ratio-
nate, and no cost information for the plan. The number of shafts and the size
of the shafts were major issues raised by the state of Washington during the
review of the Draft Mission Plan. Specifically, the state sought an explicit limit
on shaft diameter in order to prevent the availability of a shaft large enough to

justify using the site as a repository.

On February 6, 1987, Nuclear Waste Board Chair Warren Bishop requested spe-
cific information on the design basis for the decision to change the size of the
second BWIP exploratory shaft. The state of Washington needs the information
in order to conduct an adequate review of the draft amendment. USDOE must
demonstrate that the plan is consistent with the provisions of the Act which
restricts site characterization activities to those necessary to provide data
required for evaluation of the suitability of the candidate site.

Finally, in the final document, USDOE should be candid and admit that techni-
cal issues, not budget appropriations, prevent drilling exploratory shafts at

Hanford in fiscal years 1987 and 1988. USDOE must correct the statement on

page 33 related to the Hanford exploratory shaft schedule. Congress and all
affected parties must be informed that even if Congress appropriated the $725
million requested by USDOE, construction of the Hanford exploratory shaft
could not start in calendar year or fiscal year 1988. It should also be noted that
the Draft Mission Plan Amendment indirectly acknowledges Hanford’s technical
problems when it describes the reasons for schedule delays.

Because defense wastes are an integral part of the Hanford physical environ-
ment, they must be dealt with in the Mission Plan Amendment. Issues such as

which defense wastes will go to a repository, the waste quantities, the acceptance
rate, and funding of defense waste activities should be clearly discussed in the
final document.

USDOE should further detail the methods it will use to resolve transportation and
socioeconomic issues.

IL. There is one particularly murky paragraph in the proposed amendment concern-

ing socioeconomic impacts due to perceptions and concerns people have about
nuclear waste, so that even selection of a site for characterization may have
some negative effects. Apparently, USDOE does not have a commitment to iden-

tify sugh impacts. The paragraph also leaves it to Congress to consider whether
some form of financial assistance to offset these impacts is appropriate.

The draft amendment does not provide a schedule for resolving myriad issues
associated with transportation and the MRS facility. USDOE should provide
such a schedule and should also identify the long-term impacts associated with
transportation and the MRS facility.
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WHERE SHOULD WE GO FROM HERE?

The scheduling delay and the proposed change to a more centralized management struc-
ture provide a window of opportunity for restoring USDOE’s credibility. The Board was
critical of USDOE’s Mission Plan for its lack of realism. USDOE should now candidly
admit that, even with the proposed level of funding and an aggressive and “success-
oriented” schedule, it cannot meet the intent of the Act if it continues in its current
course. USDOE should strongly consider using the “window” for restoring program, pol-
icy, and legal credibility to the program. During this transition period the site selection
process should be restructured and redirected. USDOE's May 28th decision must be
retracted and a serious attempt must be made to reach a consensus among the interested
parties on improvements to the site selection process.

Additional actions which USDOE should take to improve this situation include:

1. Openly involve affected states and tribes in its’ proposed management changesand clearly describe those changes to Congress in the Plan amendment. Shortlyafter the Draft Mission Plan Amendment was issued, USDOE announced signifi-cant management changes in the geologic repository program. It is evident that
the management changes were under consideration at the time the draft amend-
ment was being prepared. The final Mission Plan should describe the proposed
structure, clearly delineate the responsibilities and accountabilities for headquar-
ters, the project offices and the systems engineering and development (SE&D)
contractor. The final Plan should describe how the transition will be
accomplished, and describe the actions USDOE will take to ensure a credible,technically sound comparative evaluation of candidate sites.

2. Develop a thorough and systematic quality assurance program before initiatingcharacterization. The state of Washington has continuing concerns about the
overall USDOE quality assurance programs. The stop work orders at Nevada
and Hanford illustrate the cost and schedule problems caused by inadequatequality assurance programs. USDOE and the affected parties cannot make
informed decisions unless there is an integrated, comprehensive quality assurance
program which covers field activities, the project offices, the SEAD activities,the Office of Geologic Repositories, the Office of Civilian Radioactive Waste
Management, and the Secretary of Energy. Headquarters Organization and
problem reporting are major concerns. The stop work orders should not be lifted
until such an integrated, comprehensive assurance program is in place.

3. Implement Governor Gardner's proposal for a national conflict resolution processnecessary to rebuild consensus and get the repository program back on the righttrack. In contrast, USDOE's proposed new initiatives for consultation and coop-eration (C&C) agreements have been discussed for a considerable time. The con-
cept of generic negotiations has been turned down by all the states and effected
Indian tribes. The procedure for adding to previously negotiated agreements anyC&C provision that is later negotiated with a particular state or affected Indian
tribe was an early issue in state of Washington negotiations. Later on, USDOE
agreed to this provision, but formal negotiations were not rescheduled. The use
of third-party negotiators have always been an option if negotiations are
rescheduled. It is doubtful that the state of Washington can or will request the
rescheduling of negotiations until USDOE takes significant actions which would
improve its credibility.
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ATTACHMENT #1

Cxperersits WARREN A BISHOP
Cus

STATE OF WASHINGTON

NUCLEAR WASTE BOARD
MalStopPV-11 © Olympia, Washington 98504 © (206) 459-4670

Decenber 23, 1985

Benard C. Rusche, Director
Office of Civilian Radioactive

Waste Managenent
U.8. Department of Energy
1000 Independence Avenue
Washington, D.C. 20585

Dear Mr. Rusche:

Eoclosed is the unsolicited response of the Nuclear Waste
Board to the June, 1985 Mission Plas.

While there was improvement over the April, 1984 Draft Mission
Plan, the Board still has concerns which are not addressed in
the current version. We request that you carefully consider

23] our comments, and that OSDOE commit to an early revision. For
the reasons stated bere, we feel that in some respects the
current Mission Plan does not weet the requirements of the :

Ruclear Waste Policy Act.

The Board and its staff are available at any time to meet with
USDOE to provide additional information or clarification. We
consider the Mission Plan to be a vital link in the comsunica-
tion between USDOE, the states and the public which are pre-
requisite to successful and acceptable repository development.

Sincerely,

Ng. free 4
Chair

VaBshit
Bnclosure
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December, 1985

RESPONSE OF THE WASHINGTON WUCLEAR WASTE BOARD
TO THE MISSION PLAN

1.0 PURPOSE AND SUMMARY;
PRINCIPAL RECOMMENDATION POR EARLY REVISION

The Nuclear Waste Board of the state of Washington is the statu-

tory agency designated as the point of contact with USDOE. One of

ite principal tasks is careful review of OSDOE and other "aile-

stone" documents, witb comment end proposals for improvement and

the resolution of disagreepents. The USDOE Mission Plen of June,
1985 is a critical document, inasmuch as it presents the current

dest estiaate of the "...objectives, strategy, schedules, activi-

ties and management approach...to the civilian high-level suclear

waste management program” [Voluse II, p. 46). The Mission Plas

provides the state, the Board and the general public with asingle
integrated view of the developing program. The plan ebould be

capable of showing, in an understandable way, why USDOE performs
certain activities and how they are related to the Act and to

evente and discoveries occurring in real time.

The current, "final" Mission Plan is such improved over the Draft

of April, 1984. However, it is inadequate or incorrect in some

areas, in two ways: in some cases the concerns expressed by the

Board in its comments on the Draft were not cddressed, or sis-

interpreted, and in other cases it has simply been overtaken by
events. In these areas it cannot meet the requirement of the Act

to provide “...an information base sufficient to permit informal

decisions to be made in carrying out the repository progras..."
(WWPA, Section 301).

Our response document is structured by topics, each topic being
broken down three ways: the Board's previously identified concern,

the USDOE action and modification of the Draft Plan; and our cos-

ment and conclusions. Our purpose is to provide a constructive

avalysis which will aid OSDOE in issuing a credible public
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document which fulfills statutory requirements and serves as the

key source of information about federal decisionmaking.

In a few, important ezesples there have been aajor sbifts in

federal plans and policies related to, but sot epecifically des-

cribed in the 1985 Mission Plan, or at least not described in the

current contezt. Teo of these, the ranking approach for candidate

sites and the preliminary determination of site suitability
[Section 114(f) of the Act) are of considerable and continuing
concern to the Board.

The following sections identify both previously raised and new or

updated topics for USDOE consideration.

2.0 FONCTION OF THE MISSION PLAN; REVISIONS

2.2 PREVIOUSLY IDENTIFIED CONCERNS

The Board asked for clarification of the role of the Mission Plas,

whether actions implementing the Act are contingent upon subsittal
of the Plan to Congress, to what extent USDOE is bound to the Mis-

sion Plan, and bow frequently the Plan is to be revised.

2.2 UOSDOE ACTION AND PLAN MODIFICATIONS

USDOE indicates that the Mission Plan is a planning document that

represents the Departsent's current best estimate of ",..objec-

tives, strategy, schedules, activities, and msapagement approach
eoeto the civilian high-level nuclear waste managenent progras”
(Volume p. 46}. It also is to show hov USDOE's progra® cop-

forms to the Act [Volume II, p. 46]. USDOE further states that

policy hes been adopted that calls for annus) review of the need

to revise the Mission Plan and revision when necessary [Voluse II,

49). There is no indication of ebat degree of change in plans
or circumstances would trigger a revision. USDOE is committed to

subsitting aajor proposed revisions to the states, affected
tribes, and federal agencies (Volume II, pp. 49, $0).
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2.3 COMMENTS AND CONCLUSIONS

OSDOEB bas clarified to a limited degree the function of the Mis-

sion Plan. Rowever, there is no copuitsent to adbere to the con-

tente of the Mission Plan, nor is there any information as to how

the Mission Plan will be used internally by USDOE to guide the

program. It appears that the Mission Plan, as presently conceived

by OSDOE, could be better described as a periodically updated
status report to the public, the states and to Congress, that pre-
sents a snapshot of the Department's current progras and thinking.

It is noted that statutory guidance on the purpose and use of the

Mission Plan is very limited. The Act merely requires that the
Mission Plan provide "...an information base sufficient to permit
informal decisions to be made [presumably by USDOE) in carrying
out the repository program..." {Ruclear Waste Policy Act, Section

$01}. Nevertheless, there is an opportunity at band to make the

Plan into a useful and current public document.

3.0 SITE SELECTION AND RECOMMENDATION PROCESS

3.1 PREVIOUSLY IDENTIPIED CONCERNS

The Board's review of the draft Mission Plan indicated an inade-

quate ezplanation by USDOE of the site recommendation process. Of

particular interest to the Board were the nature of the data used

to go from five nominated sites to three recommended sites, the

potential for bias caused by differences in the quality and quan-
tity of data among sites, and the influence on site selection of

federal land ownersbip and presence of atomic energy activities.

In general, the Board requested greater detail in the Mission Plas

of the procedures USDOE would use in reaching the recommendations

of three sites for characterization and eventually of one site for

development.
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3.2 UOSDOE ACTION AND PLAN MODIFICATIONS

$.2.1 Preliminary Site Selection

In responding to the Board's comments and questions relating to

the selection of potentially acceptable sites, USDOE provided
additione! insight foto the early screening process for the first

repository. USDOE reports [Volume II, p. 114) that the approach
to the first repository eite screening had two aspects: a ecreen-

ing process for ealt sites and a separate evaluation of “certain

federal lands that are dedicated to nuclear operations and contain

potentially suitable bost rocks” [Volume II, p. 114). The siting
considerations in the latter case were (1) control by DOE,
(2) favorable geologic and hydrologic conditions, (3) availability
of expert staff from previous defense programs activities, and

(4) geographic size of the areas in coaparison with other DOE-

controlled sites.

3.2.2 Site Nomination and Site Recommendation

Regarding future site evaluations and the effect of federal owner-

ship of Hanford on those evaluations, USDOE indicates that it will

rely on the siting guidelines for any evaluation and notes that

land ownership is one of four equally weighted radiological safety
considerations. USDOE points out that prozigity to USDOE facili-

ties can be considered a detriment for a site [Volume II, p. 115).

Regarding the nature of the data required for site nominations and

for site recommendation, the revised Mission Plan offers little

additional information. USDOE simply states that the informations

peeded for nomination is specified in Appendiz IV of the siting
guidelines [Volume II, p. 121}. USDOE offers the draft EAs as

evidence that "...studies performed to date have produced suffi-

cieat information for assessing the merits of the nine potentially
acceptable sites...” [Volume II, p. 121]. USDOE goes on to say

that where adequate information is not available, the DOE makes

conservative assumptions (that) overstate the ezpected impacts

[Volume 11, p. 121).
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USDOE indicates that it is their belief that “no data beyond that

presented in the draft EAs are seeded to support the recommenda-

tion decision” (Volume II, p. 125] and states that the besis for

proposing three preferred sites for characterization ie the set of

rankings in the EA‘s Chapter 7. USDOE argues that the decision

method for recommending sites for characterization (1.e., site

ranking in teras of the guidelines and then aggregation of the

rankings using three aggregation methods) is based on the Siting
Guidelines. And, USDOE argues [Volume II, p. 126}, siace the

guidelines reflect numerous public comments, the public, there-

fore, bas “already bad a meaningful role in developing the sethod
for reconpending sites for repositories”.

USDOE further believes that the opportunities provided for public
comment on the draft Bis constitute adequate opportunity for etate

aad public review [Volume II, p. 126), and argues that separating
the recommendation decision from the nomination decision would be

procedural step without substance [Volume II, p. 126).

Regarding equivalence of information among sites and the possible
impact on comparative site evaluations, USDOE only partially
addresses the issue. The Board's commente on this subject
referred to potential bias in the entire site selection process,
particularly the early phases (nomination and recommendation) when

Gata differences among sites would be greatest. USDOE responded
only ion the context of the ultimate site recommendation for

repository development [Volume II, p. 142}. USDOE argues that the

extensive site characterization tests planned for Hanford are

evidence of a.lack of bias.

3.3 COMMENTS AND CONCLUSIONS

The lack of comparable approaches to early site ecreening for the

first repository, differential early treatment of potential sites,
and the use of apparently informal evaluation criteria continue to

constitute the besis for serious concera about the initial steps
the first repository site selection process. For instance,
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DSDOE has presented no justification or basis for considering
availability of expert staff as an evaluation criterion. USDOE’s

assurances that future site evaluations will be conducted within

the framework of the siting guidelines, and that federal ownership
ie not necessarily a favorable characteristic, are welcome clari-

fications. Still, the prior use of federal ownership as the

dominant factor in identification of potentially acceptable sites

remaine a troubling aspect of the first repository selection pro-

cess.

The Board's review of the Hanford draft BAs points up the inade-

quecy of USDOE's response to the Board's request for clarification

on the nature of data used for the nomination and recommendation

decisions. It is clear from the Board's earlier review of the EAs

that data were insufficient to assess the relative suitability of

the Hanford site with respect to all the siting guidelines. Also

apparent is the inadequacy of the fall-back position of making
conservative assumptions that overstate the expected impacts when-

ever data are insufficient to apply the guidelines.

Ip stating that the data presented in the Bis are sufficient to

support the recommendation decision, USDOE skirte the issue of

what procedures the Secretary is using to determine (as called for

ip the Act and Siting Guidelines) that the available data are

adequate.

In suggesting that the public has had a meaningful role in devel-

oping the method for recommending sites, USDOE is badly sisrepre-

senting the specificity of the Siting Guidelines regarding aggre-

gate ranking and the extent to which the BA's ranking procedures
are any Girect result of guidasce contained ia the Siting Guide-

lines.

USDOE's arguments that the opportunity provided for state comment

on the draft BAs is adequate input isto the recommendation deci-

sion and that there is no substantive requirement, or seed, for a

recommendation decision separate from the nomination action sre
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both seriously weakened by the deficiencies that have been identi-
fied in the draft EAs. The final EAs can be expected to be so

Gifferent from the draft versions, particularly in the aspect of

aggregate ranking, that an additional opportunity for state input
ie called for. A separate Site Recommendation Report is an ezcel-

lent idea, as a vebicle for allowing etate comment on the recoa-

mendation decision based upon review of an adequate EA.

USDOE hes failed to address the Board's concern oo differential

quantities of data and the consequent potential for bias at the

popination aod recommendation phases of the site selection pro-
cess.

Unresolved at this writing is the question of whether or not
Section of the Act leaves to the discretion of the Secre-

tery the preliminary determination of site suitability before site

characterization ie complete. There is a similar difference of

opision within Congress. Many states and other interested parties
feel that the USDOE reading of the Act is iscorrect.

Sinilarly, the Board is concerned about ieplementation of ranking
methods for the final Environmental Assessment. We are encouraged
by the National Academy of Sciences participation in the process.
We contisue to support independent reviews by disinterested,
bighly qualified experts. Public confidence will be enhanced if
USDOE and independent experts can agree on the data and assuap-
tions. The Nuclear Waste Board Resolution 85-6 expressed appre-
ciation to USDOE for its decision to fulfill the state of

Washington's request for an extension on the Environmental Assess-

ment process td allow ample time for an independent review of the

isplementation of the ranking methodology. The Board reiterated
its contention that the independent review of the methodology is a

eritical event which requires consultation with the state of

Vashington.
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4.0 REPOSITORY DEVELOPMENT SCREDULE

4.1 PREVIOUSLY IDENTIPIED CONCERNS

The Board called for a more realistic appraisal of the time

required to bring the first geologic repository isto operation and

of the chances of achieving USDOE's objective of waste acceptance
at the repository by 1998. The Board's concern was centered on

the likelihood that the tight schedule would adversely affect the

thoroughness of the site selection and characterization process,
would limit the opportunity for meaningful estate consultation, and

would erode public confidence in the integrity and public safety
orientation of the repository development prograp. The Board also

poted that decisions on related aspects of the federal high-level
puclear waste prograsp, particularly monitored retrievable storage
and federal interim storage, could be affected by unrealistically
optimistic planning.

4.2 USDOE ACTION AND PLAN NODIPICATIONS

Reacting to numerous comments about schedule optisiss, OSDOE indi-

cates that the 1998 startup date for the first repository is still

acbievable and that the Department is still committed to 1998

[Volume II, p. 103]. UOSDOE claims that the schedule bes pot led

to any compromise of its ability to satisfy the technical and

institutional requirements for siting and licensing (Volume II,

p- 104) and vows that under no circumstance will poor quality be

the tradeoff for meeting the schedule [Volume II, p. 97).

In response tethe state's assertion that the 1998 repository
operational date is a USDOE-imposed deadline rather than one mana-

dated by the Nuclear Waste Policy Act, USDOE indicates disagree-
pent with the Board’s interpretation. Relying on a narrow literal

reading of the Act and the Act's definition of the term "dis-

posal", USDOE considers the intent of Congress to be operation of

repository by 1998 [Volume II, pp. 104, 105).
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Ip assessing the updated program schedule, of most iamediate

interest is the fact that, by the time the Construction Authoriza-~

tion is to be granted by NRC (August, 1993), there is no wariance
between the draft Mission Plan schedule and the current version.

This allows the repository to begin accepting waste as originally
ecbeduled in January, 1998, without any need to shorten the pro-

posed construction schedule (see Table 1).

While there is no variance remaining between schedules by August,
1993, there does exist significant variance in the near tera. As

portrayed in the June, 1985 version of the Mission Plan, Presiden-

tial approval of sites for characterization will occur 10 months

later than shown in the draft Mission Plan; this is optisistic
given recent indications from USDOE regarding final EA issuance.

Then, the variance grows to 14 months at issuance of the Site

Characterization Plan, and reacbes 17 months at initiation of the

copstruction for the first exploratory shaft. By the point ina

time when in-situ testing must be complete for purposes of the

DEIS and final site recommendation, however, the scheduled vari-
ance bas shrunk to 9 months.

The June, 1985 version of the schedule then continues to lag the

draft Mission Plan schedule by 9 months through the Site Selection
and Approval Phase, including the licease application subaittal

milestone. The 9 months are then fully recouped by a USDOE

assumption that NRC can review the license application and grant
the construction permit in a period of 27 months, rather than the

36 months assumed in the draft Mission Plan schedule.
~

A summary comparison of the duration of major progras elenents is

presented in Table 3. After 18 months fros USDOE's original scbhe-

dule start date, the June, 1985 Mission Plan shows the progras to

be running 11 months behind schedule. USDOE has compensated for

the slippage with a small reduction in the duration of the Site

Characterization Phase (2 months) and a substastial esbortening of

the assumed NRC licensing period (9 months). As discussed earlier
and shown on Table 1, however, Table 2's summary presentation
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TARE «

SCHEDULE COMPARISON

act, malateston 8
tilestone an Pien foeaes}

Reccomendation of Sites for Characterfzetion
Final Siting Guldelfines dune 1904 A 6 (fssued

Bec, 1588)
Brafe CA's Issued st 1908 (ftssu50ewe Bec. 1908)

Fiaal EA’s Issued December 1904 Movenber 1905 |
ostnetion and

Reccamendation January 1965 Movender 1985

Prestdenttal Approved Search 1985 denuary 1986 w

SiteCharecterizetion
SP Issued Jenusry 1905 larch 1986 16

First Exploratory SaftSterees tery arch 1985 August 1986 7

First Exo! SaftCoaptete ners tay 1987 February
Bn-Sits Testing Begins May 1987 October 1988 7

Second Shaft Conpleted Seceaber 1908

Underground Theft
ConnectionsConpleted February 1989

Vesttag te oers
Fins! Site Recemsn-
Gatien Cenplote Gareh 1009 = Bacenber 9

HQ0006015

DB-106025
Holtec_PAL-000438



.

TABLE (Contfaud)
SENEOULE conpan{son

Brett «ssdune 1085 Schedule
Masten es) Varfeace

WiTestone Plen Pian Ceonths)

4te Selectfon and Site 7

SEIS Issued Septeabder 1989 dune 1990 9

vertees att February 1990 Movenber 1990 9cense cotton v

Cenplete
PERS Issued Sarch 1950 Secenber 1990 9

Site Selection Report
Sssued April 1990 January 1992 9

Presidential Site
Reccunendation dune 1990 March 199) 9

Stte Besfgration
Effective August 1990 May 299) 9

Rfcensing Review

OSDOE Subefts License
Application bugust 19900 My 1991 9

Construction Authort-
sation Granted August 1993 August 1993

faa of

Construction Sogtas August 1909 August 1993

Phase Gperetion Begins denvery  damuery 1908
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TARE 8

COMPARATIVE DURATION OF IAJOR PROGRAN PHASES
(Months)

Sreft dune 1965
Westen esfenProgram Phase Pien Sten Change

Recommend SitesSeamer tariasttenl/ iT 6

Craractertze Sites @ @
Site Setectfon and

approve? 0

Licensing Review 27 9

Reposftery Construction
ond Testing (Phase One) 2

Teta? 970 170

Y/ This Guratten ts based on a common start dete of January 1984,
whict-wes the basis of the Graft Masten Pian schedule.

e
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masks schedule variances for key site characterization activities

that are as large as 17 months and could become even longer.

In general, the USDOE schedule continues to be representative of a

“best case" situation. In fact, the June, 1985 schedule can be

characterized as being more optimistic than the draft Mission Plan

schedule, since USDOE now identifies fever opportunities for sche-

dule improvement than it did in the draft Mission Plan. Io the

Graft (Table III-A-2) there were two scenarios that would allow

schedule improvement and 14 that would result in schedule delay.
The June, 1985 version incorporates one of the two opportunities
for improvement (decreased NRC license application review time),
resulting in all but one of the alternative scenarios being
potential causes of delay [Volume I, p. 60, Table 3-2).

Ip preparing the June, 1985 version of the Mission Plan reference

schedule, USDOE has been true to its word in pursuing "...alterne-

tive cases that allow future phases of the prograwp to be completed
in less time than (was) assumed in the reference schedule” [Draft
Volume I, p. S-A-4]. There is no indication whether additional

echedule compression is considered possible, and, if so, the

pature of such opportunities.

4.3 COMMENTS AND CONCLUSIONS

The Board was critical of OSDOE's draft Mission Plan schedule for

its lack of realism, and it expressed concern that an over-

optimistic schedule could have several serious rasifications:

decreased thoroughsess in site selection and characterization,

less opportunity for meaningful state consultation, erosion of

public confidence, and false perceptions underlying temporary
waste storage decisions. The June, 1985 Mission Plan schedule

must be considered less realistic that the draft. The revised

schedule shows slippage of 11 months (actual progress is lagging
at least two additional months), yet USDOE has not adjusted the

milestone dates for receipt of a Construction Authorization or for

waste acceptance at the repository.
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USDOE claims that the current schedule is achievable [Volume
103}, warns that intermediate milestones say be missed in the

future as they bave been in the past [Volume II, p. 104), admits
that the reference echedule is not consistent with all milestones
laid out in the Act [Volume II, p. 104], and. still asserts that

poor quality will not be a tradeoff for meeting schedule

{Volume II, p. 97).

While it aay be reasonable for OSDOE to hope for an aggressive and

“success-oriented” schedule, it is not appropriate to force site

characterization and licensing review activities into a timeframe

with a rigid deadline. While detailed review of the reasonable-
ness of the site characterization schedule must await the Site

Characterization Plan, USDOE'’s treatment of the schedule suggests
a top-down rather than a bottom-up scheduling approach. The 14

mosths allotted for in-situ testing for input to the draft BIS,
for instance, does not indicate that hard scientific needs of the

prograe are driving the schedule developpent [Volupe I, pp. 209,
215).

Thus, despite assurances presented in Volume II regarding tech-

Bical integrity of the progras, the Board's previous schedule-

related concerns regerding thoroughness of the site characteriza-
tion program and public confidence are repeated bere.

The final Mission Plan presents a more detailed description of a

Monitored Retrievable Storage. facility, which is an

“integral” part of the federal high-level management system. From

USDOE’s viewpoint the advantage of MRS is that it will allow the

acceptance of waste by 1998. We are concerned that an integrated
MRS seems to go beyond the scope of the Nuclear Waste Policy Act.

Ve must see how an “integrated MRS" affects the operation of a

possible repository at Hanford. Congress should address these

issues during MURS authorization bearings. A clear resolutions is

essential for prompt implementation of the Nuclear Waste Policy
act.
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5.0 DEPENSE WASTES AND RELATED ISSUES
8.1 PREVIOUSLY IDENTIFIED CONCERNS

The Board's comments vere Girected primarily at the influence of

defense waste considerations on the repository sitiag process,

application of say commingling decisions to Basford defense vastes,

the effect, if any, of defense waste commingling on repository
Gesign capacity, and the effect, if avy, of a commingling decision

on public access to information.

USDOE ACTION AND PLAN MODIFICATIONS

The Mission Plan states that the acceptance of defense waste for

disposal "...wil} sot affect access to information or opportusi-~
ties for public comment except for classified defense information”

{Volume II, p. 61]. There is so elaboration of what types of

4pformation are classified and how the lack of access to that
inforsation aay frustrate the state's efforts at meaningful con-

sultation. USDOE estates that it "...bas no plans now to accept

foreign radioactive waste for Gisposel in geologic repositories”
{Volume II, p. 93}.

USDOE did not respond directly to the Board's request for clari-

fication regarding the applicability of the commingling decision

to existing defense waste at Hanford. The only mention of what

waste will be disposed of appears early in Voluse I. USDOE says

"in the current reference plen, the PUREX waste and the readily
retrievable older waste (at Hanford) will be processed ip an

ienobilization plant...(and)...the famobilized waste will be

stored at (Hanford) until it is shipped to a repository”
[Volume I, pp. 10, 12}. USDOB’s statement that defense waste

*,...will be accepted at approziaately the rate of its generation
from atomic energy defense facilities” [Volume I, p- 23) provides
Bo additional insight into USDOE's plao for permanent disposal of

existing defense waste at Hanford.
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OSDOE indicates that the controlling characteristics of the waste
with respect to repository design are beat output and total radio-
activity and that these characteristics are less critical (1.e.,
lower) for a defense vaste package than for a commercial waste

package [Volume II, p. 94). According to USDOE, thie will perait
tighter spacing, require less volume per package, and have little
effect on design, but the issue will be a subject of the Site
Characterization Plan [Volume II, p. 95). The Mission Plan clari-
fies that the 70,000 metric tons limit on first repository utili-
gation until the second repository ie in operation "...will be
interpreted to apply to the combined quantities of defense and
commercial waste" [Volume II, p. 93}. The defense waste will be
normalized on a curie-equivalent basie to the civilian high-level
waste in applying this limitation [Volume II, p. 95}.

Contrary to the index in Volume II, the Board's questions relating
to, how the presence of defense waste at Hanford will affect the

siting process [Comments 96-91 and 96-92) were not addressed in

the revised Mission Plan.

COMMENTS AND CONCLUSIONS

Iaforgation on the integration of defense waste into the commer-

cial waste repository prograp is extremely limited in the Mission

Plan. Issues such as vaste quantities and acceptance rates are

reported by USDOE to be the subject of current analyses. There is

no schedule provided for completion of these analyses, nor any
indication of the documentation that will present the results.

Opportunitiesfor state comment on these decisions are not sen-

tioned. The transportation and repository siting implications of

incorporating defense waste are not addressed. With no apparent
basis in the Act, the Mission Plan indicates that only “readily
retrievable” existing defense waste vill be permanently disposed
of in a repository; no mention is aade of what constitutes "read-

ily retrievable” or what is planned for the remaining existing
defense wastes. The Board is concerned that since pon-retrievabile
Gefense wastes are & special situation at Hanford, they will not
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be covered anywhere at the national policy level, but only in

teras of technology. Since these are an integral part of the

Hanford physical environsent, they must be dealt with is the

repository contezt, not separately as a defense-only issue.

6.0 TRANSPORTATION PLANNING

6.1 PREVIOUSLY IDENTIFIED CONCERNS

The Board's comments regarding transportation were generally
centered on the sature of the state's participation in traasport-
ation planning. The Board sought a better explanation of bow

transportation considerations would be incorporated in siting
decisions, and it requested increased specificity in USDOE plans
for production of documents, schedules, and opportunities for

comment. Clarification was sought on federal funding of indepea-
deat state transportation analyses, and the Board pointed out that

generic analyses would be insufficient for the BA and any sudse~

quent program decision documents. The Board requested an indica-

tion of when transportation mode split decisions would be made, of

bow risk analyses would be incorporated into transportation plea-
ning, and what mechanisms and schedules would apply to issue

resolution.

6.2 USDOE ACTION AND PLAN MODIFICATIONS

The following paragraphs present the sost pertinent USDOE

responses to the Board's transportation concerns.
~

In response to the Board's call for site specific anelysis of

transportation impacts in the EA, USDOE simply refers the reader

to Chapters 6 and 7 of the EA [Volume II, p. 123}.

In answer to a request for clarification of how USDOE will iscor-

porate transportation risks in siting decisions, USDOE indicates

that consideration of regions] distribution of repositories to

reduce transportation risks will only be taken isto account ia the
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case of the second repository and merely refers the reader to

Chapter 7 and Appendiz A of the EAs for more information on how

transportation issues are used in the site selection process
{Volume II, p. 142}. In a subsequent portion of the June, 1985

Mission Plan, USDOE asserts that while the revised Mission Plan

",.-presents a more detailed account of transportation issues than

that contained in the draft Miesion Plan, is-depth discussions

(have been) reserved for two supplementary documents: the trans-

portation business plan and the transportation iostitutionel

Plan..." [Volume II, p.

USDOE indicates that detailed information about opportunities for

public participation in the development of the transportation
system and the process to be used for such isvolvement will be
addressed in the transportation institutional plan, rather than in

the Mission Plan [Volume II, p. 364}. The framevork for iater-

action between USDOE and states affected by the transportation of

puclear waste to repositories "...is in the process of being
Gefined" [Volume II, p. 264).

The Mission Plan indicates that the reguletion of radioactive

waste transportation will continue to be shared is accord vith the

regulatory franmevork already established, aod it says that OSDOE

is "...currently developing the strategies and policies for ensur-

iog continued effective interactions with other federal agencies”
{Volume II, p. 266]. USDOE indicates that the transportation
institutional ples will present, in sore detail than the Mission

Plan “...the methods that will be used to secure interactive,

effective Pelationsbips between the federal government; the

governors, legislatures, and agencies of state; public utility
coamissions; the governments of Indian tribes; aad estate and

regional organizations” [Volume II, p. 386].

Ia response to the Board's call for an indication of the timing
for a decision on mode eplit in the transportation system, OSDOE
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potes only that "...positions and policies on transportation sodes

(will) become final over the next several years..." [Volume II, p.

273).

While the Mission Plan routinely paraphrases the Board's consents,

ope transportation-related comment is completely aisinterpreted.
USDOE portrays the state of Washington is Comment 96-69 as favor-

ing generic transportation analyses [Volume II, p. 274}, whereas

the Board's poiot was that generic analysis is insufficient.

The Mission Plan recognizes that some states want to perfors
independent transportation analyses and to bave access to USDOE

analytical data [Volume II, p. 274]. USDOB promises to share

flow-density maps, facilitate access to routing eodels, and pro~

vide otber date to support independent analyses (Voluse II,

p. 274). There is so compitment to federal funding of these

activities.

In responding to the Board's request for clarification of how

transportation risk assessment will be ipcorporated is the overall

transportation plaoning process, the Mission Plan is limited to a

statement that USDOE "...plans to use risk analysis as one basis

for ite assesspent of environmental impacts” and that such assess~

ments will be part of the EIS [Volume II, p- 274).

6.3 COMMENTS AND CONCLUSIONS

fhe Mission Plan now reflects a higher level of sensitivity to

transportation-related 4esues than was evident in the draft ver-

sion. A great majority of those issues, however, bave been defer-

red for treatment in the transportation business plan and the

transportation institutione) plan. The institutional plao is

proposed by USDOE as a dynamic docusent that identifies transport-
ation issues and "...describe(s) mechanisas for their resolution"

[Volume II, p. 262). It is to address institutional relationships
and responsibilities, setbods of participation by all involved

parties, and plans for issue resolution.
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The transportation component of the high-level nuclear waste pro-
gras continues to be relatively undefined. The result of the lack

of definition is an inability to forecast specific health and

public eafety effects and, subsequently, to conduct a thorough
comparative evaluation among sites. A prime example is the rout-

ing of waste shipments. USDOE states that "...designation of

specific routes at this time would be premature” [Voluse II,
p. 268), and the Mission Plan does not indicate when that designa-
tion can be expected. While OSDOE commits, as the siting process
barrows, to "...cooperate with all provisions of (NEPA), including
apy that relate to the transportation of radioactive material to

repositories” [Volume II, p. 266), the only indication in the

Mission Plan of when the transportation component of the proposed
repository will be sufficiently defined to allow detailed ispact
analysis and meaningful state review is the commitment to perfora
route-specific risk analyses for the EIS [Volume II, p. 274].

What the Mission Plan does propose, regarding route designation,
is ap atlas of routes approved by the Department of Transportation
and the state, tribes, and local governments [Volume II, p. 268).
USDOE indicates it is presently in the initial stages of coliect-
ing data on transportation infrastructure, weather conditions, and

related information to support routing decisions. The state

intends to actively participate in the development of the data

base. However, there are no specific activities, schedules, or

provisions in the Mission Plan to describe the nature, sechanisns,

or timing of state participation in data base development. The

Board requests that USDOE explicitly consider the designation of

specific transportation routes. The revised Mission Plan should

indicate when and bow such consideration will be made.

The current Mission Plan makes it clear that site specific
transportation risk analysis was not factor in site nomination.

This is disappointing because it suggests that the use of route-

specific risk analysis will be limited to impact analysis for the

BIS. A more beneficial use of such analysis would be in the
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earlier planning phases of options development and formulation of

a preferred transportation plan.

In view of the importance of the EIS for consideration of trans-

portation concerns, the Board finds the current Mission Plan to be

deficient in ite discussion of the BIS. The Mission Plas

indicates that an BIS implementation plan will be prepared. It

will specify the plans to collect information on transportation
and other aepects of repository selection and development which do

not require characterization (Volume I, p. 164). Revision to the

Mission Plan ebould include provision for this document in the

reference schedule and provision for state review of the document.

The ambiguity of the current Mission Plan regarding detailed

transportation analysis is compounded by the discussion of date

needs [Volume I, Part II}. While Key Issue 3 identifies trans-

portation as a concerns, the specific discussion of transportation
ie limited to local ispacts. Regional and sational impacts appear

to be ignored [Volume I, p. 161]. Moreover, the discussion withis

a subsequent chapter of plans to obtain the needed information

does not address even the limited local concerns [Volume I, Table

2-2, p. 251).

The current Mission Plan reflects the changed status of the MRS

option. However, the document does not adequately reflect the

effect of an MRS facility on such key transportation considere-
tions as risk analysis, cask design, routing, pre-potification,
and modal split.

The Board's request for additional detail on defense waste trans~

portation was met by provisions for future discussion [Voluse I,

p- 98}. USDOE should indicate when and hov transportation of

defense waste will be discussed and should provide for state

review of all relevant plans and policies.

As several preceding observations sake clear, the Mission Plan is

still lacking witb respect to providing a schedule of deadlines

for resolving the syriad issues associated with transportation.
225
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It will take appreciable amounts of time for the state to develop
ite capability to use USDOE transportation models, to collect
route-specific data, to understand the methods and iuaplications of

transportation risk analyses and, finally, to achieve a degree of

consensus within the state and region as to acceptable and pre-
ferred routes. To responsibly carry out ite consultation role,
the state must be informed in detail of decision points and
echedules in USDOE's development of a transportation plan.
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ATTACHMENT #2

STATE OF WASHINGTON
GOVERNORCrriceOF

OLYMPIA

BOOTH GARDNER
GOVERNOA

OCR

Jenuary 27, 1987

Beno C. Rusche, Director
Office of Civilian Radiosctive
Waste Management
US. Department of Eoergy
1000 Independence Avenue
Washingtos, D.C. 20585

Dear Mr. Rusche:

Enclosed is the state of Washington report to Congress concerning consulte-
tion and cooperstion acgotistions with the US. Department of Energy. 3
anderstand you will soon be transmitting this report to Congress slong with

your report.

Please contact Curt Eschels or Terry Husseman if you have any questions
about this report.

b Gerdner
Goveraor

Eeclosure
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STATE OF WASHINGTON

Report to Congress
Conceraiog Consultation and Cooperation Negotiations with the

U.S. Departwest of Energy

January 1987

The state of Washington report to Congress Concerning Consultation and Cooperation’
Negotiations with the US. Department of Evergy (USDOE) will review past actions, assess

the current situation, and summarize the reasons why agreements have aot been
concluded.

RASTACTIONS: From July 1983 until December 1984, the state of Washington and
USDOE made a good faith effort to negotiate. In spite of many long pegotiating sessions,
the parties were unable to resolve many serious issoes soch as federal liability, defense
waste, water rights, foreign waste, transportation, work suspension, emergency response
planning and other issues. The state became convinced that the CAC process was aot

effective when two Section 317(b) Governor's letters obtained positive results in the aress

of defense waste and water rights, even though the subjects had been subjects of intense
segotiations for eighteen months.

From December 1984 until May 1986, the state of Washington and USDOE were heavily
involved int he Environmental Assessment process. Governor Gardser asked that USDOE
6o credible comparative analysis with ispot from states, tribes and independent experts.
The May 28 decision to include Hanford as one of the three sites selected for
characterization even though it renked lowest of all sites undes coasideration, and the
illege! decision to indefinitely postpone the search fer second sepository bed litigation
and the overwhelming ratification of Referendum 40 which directs state officials to

continue challenges to the federal site selection process.

CURRENTSITDATION: The site selection process to date was 2 flawed, politically-besed
program that bas destroyed USDOE credibility. Past sctions and continuing litigation
ave created a sitestion where C&C segotistions at this time, ere Bot 9 ressonable option.

AGREEMENTSHAVENOTBEENCONCLUDED Agreementshave actbees
coacluded because pasteegotistions were aot effective and because the May 28th
Gecisions have destroyed USDOE's credibility. CACsegotiationscannot be successful
wati) credibility is restored. USDOE enust take the lead in bring the program beck ce

track. Goveraor Gardecr's conflict resolution process is 8 reasonabic, etteinable proposs!
which could lead to 8 mid-course correction consistent with the Nuclear Waste Policy Act.
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STATE OF WASHINGTON

Consultation aed Cooperation (C&C) Chronology

duly1983: Negotistions began because construction of the exploratory shaft appeared
imminent. From July 1983 to July 1984 there were twelve negotiating sessions with

USDOE and twenty-one state negotiating team meetings.

December1983: Ao carly draft document was prepared and forwarded to the Nucicar

Waste Board and the Legislature for review and comment. The Legisisture passed
Concurrent Resolution 142 which directed the segotiating team to pisce more emphasis on

issues relating to foreign waste, work suspension, injunctive relief, federal liability, com-

mingling defease wastes, emergency response plenning. The Legislature passed a bill
which provides specific procedures for negotisting, reviewing, approving and modifying
agreements.

duly1984: Asother preliminary draft document was forwarded to the Nuclear Waste
Board. The Board considered using the docoment fer public hearings, but many unre-

solved issues and the December 1984 release of draft Eevironmestal Assessments put aa

indefinite bold on further review.

March. Governor Gardner wrote Section 117 30-day letters to Secretary Herrington
concerning defense waste and state water sight laws and permit requirements for site
characterization activities. Although the C&C teams had been enable to resolve these

issues after acarly two years of negotiations, the Secretary's responses to Governor
Gardner documented significant changes to earlier USDOE negotiating positions.

May2986: USDOE announced its decision to include Hanford as one of three sites
selected for characterization even though USDOE scientists and their consultants hed

ranked Haoford towest of all sites considered for pre-closure factors, for post-closure
factors, and composite overall ranking.

duly1986: Detloff von Winterfeldt, aationally respected decision analyst who had been
& consultant to the National Academy of Scieaces (NAS) Boerd on Redicactive Waste

Management, expressed serious concerns gbout the value judgments used by USDOE to

make its decisions.
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Avgust1986: Lee Olson, Richland Operations Office, wrote to Terry Husseman, Program
Director, askes for joint C&C meeting with other states and the tribes. Mr. Husseman’s

response questioned the need for joint meetings and suggested USDOE decision making be

the first issue to be discussed.

October1986: Congressional subcommittees reported cosclusive evideace which lead to

the conclusion that USDOE distorted and disregarded its own scientific analysis io order

to support selection of Haoford.

November1986: Ralph L. Keeney, nationally respected decision anslyst who had been a

USDOE consultant during EA negotiations, issued report which confirmed that Haeford

is the Seast Gesirable site because of its enormously greater costs ead its greater health

effects are not compensated for its relatively slight advantage in environments! and

socioeconomic impacts.

November1986: Washington State citizens, is epprecedeated sumbers, support Referea-

dum 40, which directs state officials to continue challenges to the site selection process.

December1986: Eco Northwest, consultant to the Nuclear Waste Board--concluded that

the Recommendation Report fails to document its essumptions or its conclusions, and is

travesty of nearly everything that decision-eiding methods stands for.

December1986: USDOE, in 2 letter to Governor Gardaer, renewed the offer to negotiate.
Governor Gardner and Ben Rusche met on December 18 to discess C&C megotiations. In 3

December 30 response to the Office, Goveraor Gardner indicated that pest actions aad

continuing litigstion have created situation where CAC acgotistions, et this time, sre

not @ reasonable option. He pointed out that acgotistions cannot be successful vatil pro-

gram credibility is restored, and thet USDOE must teke the ead in bringing the program

back on track. He enclosed his proposs! for a conflict resolution process which could

restore credibility to the program. He asked Secretary Herrington to review and seriously
consider the proposal.

HQ0006031
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ATTACHMENT #3

.

AARRES A BISHOP
Chan

STATE OF WASHINGTON

NUCLEAR WASTE BOARD
MaiStop @ Olympia, Washington98504 (206) 4596670

February 6, 1987

Benard Rusche
US. Department of Energy
1000 Independence Avenue
Washington, D.C. 20585

Dear Mr. Rusche:

On January 28, 1987, you submitted a draft amendment to.the Mission Plan to Governor
Gardner and the state of Washington for review prior to formal transmitte! toCongress.Ia your submittel letter you indicated we would be allowed 60-day comment period.
Because we have aot had timely and complete iaformation regarding determinations or
plans with respect to design of the BWIP exploratory shaft, I sow respectfully request
such information so the state of Washington can make timely comments on the draft
amendment to the Mission Pian. .

I request specific information on the design basis for your decision to change the size of
the second BWIP exploratory sheft from an inside finished diameter of 6 feet to an inside

24 diameter of 10 to 12 feet. We need the specific reports and memos you and your man-
agers used to make the decision that a larger shaft is needed. Specifically, we need to
know if inputs to the design, such as the concentrations of dissolved gases, have changed.We also request the statements of work for all studies relating to the change in shaft size.

When we receive the information, we will review it to ensure your decision is consistent
with provisions of the Nuclear Waste Policy Act (NWPA) which limits site characteriza-
tion activities to those necessary to provide the data required for evaluation of the suit-
ability of the site for en epplicetion for a construction suthorization. The most cost

effective use of the shafts in the operating repository is not consistent with that NWPA
provision.

I look forward to a timely receipt of the information so the state of Washington cep con-
duct an edequate review of the draft amendment to the Mission Plan.

Sincerely,

Warren A. Bishop, Chair

WAB/DP-hit

ce: Mike Lawrence
John Anttonen
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ATTACHMENT #4

FACT SHEET

ManagementChangesintheGeologicRepositoryPrograp

BACKGROUND:
The Nuclear Waste Policy Act (NWPA) caused a funéarmental change
in the character of the Geologic Repository Program. Prior to the

NWPA, the Geologic Repository Program had many of the character-
istics of a competition among three distinct projects, where each
was managed by a different project office located under a aifttfer-
ent DOE operations office. The program's strategy vas that the

repository would be built by the project office that first
produced a satisfactory site.

In thie environment, Headquarters responsibility vas to provide
policy guidance, establish generic technical requirenents, and
manage the ore overall] costs and schedule. Sach project
office retained the responsibility to execute all aspects of its
assigned project, leading to site selection and licensing. These
project responsibilities included: site characterization
testing, environmental data collection, waste package and
repository design, development of models to test these designs,
preparation of the WRC license application, and many other
related functions.

Enactment of the NWPA changed the character of the progras from a

competition to a unified, comparative evaluation of candidate
sites. At the end of site characterization, a detailed compara-
tive evaluation must be documented and presented for Presidential
decision. Pollowing the President's decision, a license applica-
tion must be submitted to the NRC. Necessarily, these docunents
must be of high quality, at ean appropriate level of detail to

support such important decisions, and fully objective in all
comparisons.
Requirenents to get the program moving and meet a very tight set
of schedules required a phased approach to be taken initially.
Existing management etructures vere retained to keep project
momentum while the new Office of Civilian Radioactive Waste
Management (OCRWM) met the initial NWPA requirenents for a

detailed mission plan, environmental assesszents for initial site
selection, and ambitious outreach requirements at al) stages of

activity.
Now that the initial requirements have been met, the complexity
of the program, as vel] as its continued integrity, require 8

management enhancerent in order to insure consistency among all
of the critical elements and across all sites. This streanlining
of managezent is in the spirit of recommendations of the AMFM
report, as well as industry and GAO recommendations.
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OBJECTIVES

The objectives of these managenent enhancenents include the
following:

- Consistency in critical test and evaluation work that will
lead to both site selection and licensing.

- Improved specification of HQ requirements to project teans,
leading to clearer understanding and improved responses.

- Improved efficiency in total program management:
Reduce/renove duplication of vork done for each of the
candidate sites. It is not cost effective to have three
projects use different sets of contractors to design
aspects of the waste package or repository that would
be essentially the same at all sites.

Bingle set of criteria and standards for site charac-
terization and evaluation of test results; consistent
epplication of criteria and standards across projecte.

- Centralized managenent of key program and project prior-
ities at Headquarters; project office focus on con-
struction of facilities, data collection and prelin-
inary analysis, and institutional interactions.

PROPOSEDSTRUCTURE
Several approaches to strengthen program management and execution
were considered. Since the greatest part of the program involves
research, development, testing and evaluation elements, a deci-
sion vas made to acquire a systens engineering and development
(SE&D) contractor. This contractor would be able to perform both
the R&D aspects of the program and provide the necessary techni-
cal integration across the three sites. Thies vill be done in
concert with the Field Project Offices vho will conduct the Site
Characterization Progran.
Major functions under this revised structure would be:

- Headquarters responsibilities:
« Managenent of the overall p , to include devel-

oping policy guidance, establishing generic technical
requirenents, managing overall costs and schedule, and

‘conduct of program-wide institutional interactions.

« Responsible for centralized managenent of all efforts
leading to an NRC license.

Responsible for the technical managerent of the SE&D
contractor.
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Project Office responsibilities:
Construction, operation and maintenance of the explora-
tory shaft facilities.

Conduct of Site Characterization activities, including
collection of data and preliminary analysis of results.

Participate in preparation of environmental reports and
other information and data for the ZIs and the NRC
license application.
Conduct of State, Indian Tribal and local institutional
relations and outreach activities.

- §8E&D Contractor responsibilities:
ate and managenent of the Site Characterization

an.

Analysis and integration of site characterisation data
and specification of additional requirenents.
Development and documentation of Gesign and perfor-
mance assessnent nodels.

Managenent of licensing deta bases and development of
data and analysis specifications to fulfill licensing
requirenents.
Conduct of waste package and repository design activi-
ties, including direction of architect-engineers.

Preparation of environmental reports and other informa-
tion and data for the EIS and the NRC license application.

TRANSITION

Current estimates are that once an SE&D contractor has been

selected, which will take about 12 zonths, the transition period
to full effectiveness would require about 24 months. The revised
program schedule, as described in the draft Mission Plan Amend-
ment, vill allow a smooth transition for all parties involved.

The majority of key contracts at the project sites are

designed with a three to four-year base period and several
option years. The focus has been on site characterization
and the design and construction of the exploratory shafts.

Most of this ongoing work will not be affected by the SEED
contractor.

- For those efforts that will be affected, the SE&D contrac@
tor will be phased-in, with little ispact on the base

period of the majority of existing contracts.
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There are likely to be some transfers of functions betveen
the current contractors and the SE&D contractor. In these
circumstances, it is not uncommon for knowledgeableemployees to be offered the opportunity to move vith theirprojects when there is ea change in managerent but no
change in the substance of the vork.

Little or no impact is expected on local er project office
staffing.
Beyond the current base contract periods, sone potential
increases in scope and staffing may be replaced by the
SE&D contractor's functions. Bfficiencies and savingsresult largely fron avoid Guplications in desi
efforts that would require increases in staffing the
lJater years of the progran.

STATESAND INDIANTRIBES
States, Indian Tribes and other affected parties will be consul-
ted prior to the establishnent of their role vis-a-vis this nev
managezent structure. Suggestions anéd comments will be solici-

OCR

ted from these parties in establishing this role.
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ATTACHMENT #5

WASHINGTON STATE LEGISLATURE
Senate © House of Representatives © Legislative Bullding @ Olympia. Washington 98504

March 19, 1987

Mr. Warren Bishop, Chair
Washington State Nuclear Waste Board
c/o Department of Ecology
Olympia, Washington
Dear Mr. Bishop:
We have completed our review of the U.S. Department of Energy's
Graft Mission Plan Amendment, per our responsibility as members
of the Mission Plan Review Committee. We recommend that the
Nuclear Waste Board incorporate the attached comments in its
official response to the USDOE.

Sincerely,

Me, Al

DES ore fit
Representative Dick Nelson Representative Louise Miller

Senater Max Benitz
4

87-81
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Comments in Response to USDOE’s Draft Mission Plan Amendment

aA. TheAmengpentProcess
1. The draft was submitted to Congress, and defended before

Congressional committees, at the same time it was circulated to
the affected parties. State-federal relations will be improved
if the Department circulates future draft Mission Plan amendments
for comment prior to submission to Congress, in order to enhance
public involvement and help achieve greater clarity for the
resulting Plan.

25 2. The draft was submitted to Congress and the public for
review eight months after key decisions were made. This calls
into question the extent to which USDOE and affected parties canregard the Mission Plan as an informed basis for decision-making.The final Mission Plan Amendment should explicitly containprocedures for regular review and update of the Mission Plan and
indicate how proposed major deviations from the Plan will be
reviewed before they are faits accomplis.

We note, for example, that a few weeks after the draft was
released, USDOE announced its intention to seek an integratedsystem engineering and design contractor to carry out work at the
three candidate sites. It appears that this major progras change26] was under consideration at the time the draft was issued, yet no
ceference is made to it in the draft. While we believe that such
an integrated technical and managerial approach may have nerit,
we are convinced that a major program change should not occur

before thorough review of the consequences through a Mission Plan
anendnent.

B. FirstRepository
1. The draft reiterates the May 28th decision to

characterize Hanford, Yucca Mountain, and the Deaf Smith sites.
In its justification of this decision, the draft has anincomplete statement concerning the role of the National Acadenyof Sciencés. The final draft should contain a careful, thoroughstatement on the NAS role, rather than leavingthe impression
that NAS has approved USDOE's decision process. In fact, the
revised Mission Plan should contain a substantive response to the
concerns raised by the NAS, the states, and Congress about the
selection process.

2. It would be extremely helpful for all parties to secure
national agreement on the decision-making process for final site
selection before rather than after selection is made. We
encourage USDOE to incorporate a public process for this
determination in the final Mission Plan Amendment.

3. The draft calls for the second BWIP exploratory shaft to
have an inside diameter of 10 to 12 feet. USDOE has not
explained the rationale for the increased size. The final
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apendment should provide the design basis for the increased shaft
size, and indicate the increases in cost and time to construct

|_the larger shaft.

C. secondRepository
i. The draft affirms the May 28 announcement of an

“indefinite postponement" of a second repository, without
30] recognizing the conflict with the Nuclear Waste Policy Act. The

final amendment should emphasize the Department's commitment to

|_site a second repository in the time frame envisioned in the Act.

2. The draft includes revised data on reduced estimates of
commercial spent fuel to be disposed, but contains no discussion
of factors that may increase volumes of defense wastes.
Considerable attention should be paid in the final amendment to
the subject of defense waste volumes. This should include, at a

nininum, discussion of:

a) geologic disposal of Hanford single-shell tank
wastes;

31
b) possible technical problems in reduction of waste

volumes at the Idaho National Engineering
Laboratory;

c) possible increases in defense materials production
and the concomitant production of additional
defense wastes;

a) possible disposal of fissile materials in the

=
event of an arms control agreenent.

D. MonitoredRetrievable Storage
1. The MRS has gone from a desireable option in the initial

Mission Plan, to an essential element in scheduling of waste

acceptance and repository development. Siting and beginning
operations“of an MRS by 1998 is problematic. Yet there are no

contingency plans indicated in the draft in the event an MRS is
32] not authorized on schedule. USDOE should correct this deficiency

in the final amendment.

2. Alternatives to a single MRS have been suggested by
public officials in Tennessee and in Washington State. It would
be extremely useful, given the essential role now projected for
the MRS, for the final amendment to address these alternatives.

B. seheduleRevision
2. We are pleased to note that the draft recognizes that

both adequate consultation and technical issues will require more

| tine to resolve than the 1985 Mission Plan suggested.
238| HQ0006039
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2. Considerable schedule uncertainty remains. The programdepends on siting an MRS and on expedited NRC licensing for
fulfillment. Moreover, we anticipate further delays due to themulti-year transition period for the integrated site34] characterization contractor. It is imperative to restore
scientific and public confidence in the site characterization
process. The transition period for the new contractor should be
viewed as a "window of opportunity" to help build that
confidence, and the schedule revised accordingly.
F. socio-economic Impact

1. The. draft acknowledges that site characterization mayhave greater socio-economic impacts than the Act contemplated,but it is not clear on the extent to which USDOE will activelyseek out and consider these impacts. USDOE should make it clearin the final Mission Plan Amendment.
35 2. The draft merely drops the question of mitigation orcompensation for such impacts in Congress' lap. The Departmentshould discuss what actions it believes it can take in thisregard and provide recommendations to Congress for specificlegislative steps to assure states and communities are "made

whole".
G. CharacterizationApproach

1. Appendix A.2 of the draft presents the "Issues Hierarchyand Issues-Resolution Strategy." This strategy, to be used in
site characterization, appears to be aimed at ansvering anyobjection at any site so that it can be licensed. This is the
same approach that got the original Hanford site characterization
into so much trouble in 1982 and led to added requirements forpublic review in the NWPA.

36 Even the appearance that USDOE sees its mission asjustifying the sites it has selected, rather than criticallyexamining them and looking for fatal flaws, will further erodepublic confidence in the waste disposal program. There is greatwisdom in NRC Commissioner Asseltine's recent comments that USDOE
needs to take a critical and pessimistic approach to site
investigation. We believe that this scientific attitude will
ultimately increase the chances of expeditiously licensing the
first repository.

2. We are extremely concerned about escalating costs in the
nuclear waste repository program. One way to control these costs
is to adopt a strategy which will lead to disqualification of a

37 site early on in characterization. It would not be useful to
spend a billion dollars to disqualify a site if fatal flaws could
be identified early on, for substantially less. The final
amendment should incorporate a site characterization strategywhich reflects a more fiscally responsible approach.

; D87-82DS
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March 23, 1987

Ben C. Rusche, Director
Office of Civilian Radioactive
Waste Management
Department of Energy
Washington, 20585

Dear Mr. Rusche:

You have requested our review of the Draft Mission Plan Amendment, dated
January 1987, prior to formal transmittal to Congress. While we elect
not to comment on specific details in the amendments, there is a
substantial policy issue we would like to address.

The Nuclear Waste Policy Act of 1982 requires that DOE submit
characterization plans for repository sites to multiple parties, including
the states containing candidate sites and affected Indian Tribes. The
Draft Mission Plan refers to affected States and Indian Tribes in some

locations and to the “States (and) affected Indian Tribes” in other
locations. It is not clear that DOE recognizes the need for greater
involvement by states through which shipments of spent nuclear fuel and
nuclear waste pass.

New Mexico has a greater experience and involvement in nuclear waste
management than most states. Our technical and regulatory staff are

uniquely qualified to evaluate the cumulative and synergistic impacts
of the shipment and disposal of civilian and defense high, TRU and
low-level radioactive wastes; mixed wastes; hazardous wastes and other
hazardous materials. In order to fulfill our responsibility to the
citizens of New Mexfco, we feel that technical staff should be involved
tn site selection, route selection, schedule development, waste acceptance
criteria and emergency response.

Section 117 (c) of the NWPA requires DOE to enter consultation - and
- Cooperation Agreements with “eligible states and affected Indian Tribes."
We suggest that DOE should voluntarily enter C and C Agreements with
New Mexico, an affected state.

KLU/to

017
GARREY CARRUTHERS

Governor

Post Office Gox SEB LARAY GOROON
Sente Fe. New Mexico Secretery

CAAL4L MUTH
Oceputy Gecretery
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018
Department of Energy
625 MARION ST. NE, SALEM, OREGON 97310 PHONE 378-4040 TOLL FREE 1-800-221-8035

March 24, 1987

The Honorable John S. Herrington
Secretary, U.S. Department of Energy
1000 Independence Avenue, S.W.
Washington 0.C. 20585 .

Dear Mr. Herrington:
I have attached comments on the January 1987 draft Mission Statement
Amendment. These comments are on behalf of the Oregon Environmental
Counci! (OEC). They were sent to this agency for referral to US DOE.
OEC is represented on the Oregon Department of Energy Hanford Advisory
Committee.

The comments in the letter have also been voiced by other private
citizens. Some were heard at a public meeting on Hanford Issues on
March 19.

Thank you for considering these comments.

Sincerely,

BlaapeMary Lou Blazek
Hanford Program Coordinator
Siting and Regulation Oiviston

241 HQ0006042

DB-106052
Holtec_PAL-000465



.

OREGON ENVIRONMENTAL COUNCIL
2637 S.W. Water Avenue, Portland, Oregon 97201

Phane: $03/222-1963

March 20, 1987

Mary Lou Blazek
Oregon Department of Energy wept et
625 Marion St., N.E.
Salem, OR 97310

Dear Mary Lou,

Below are my comments on behalf of Oregon Environmental
Council regarding the U.S. Department of Energy's Draft Mission
Plan Amendment. I'm sorry that these comments are so sketchy and
not very comprehensive. I did not know this deadline was coming
up. The following comments are more “impressions” than compre-
hensive comments, but valid nonetheless.

With all the difficulties that are happening around the
effort to successfully construct and open a repository for high
level commercial nuclear waste it seems a very viable aspect of
this whole problem is to make every effort to reduce the amount
of additional waste while the search goes on. As one speaker

4) from the public said last Thursday, “shut off the spigot," and

by nuclear power plants is simply not worth the danger of the
waste, be it sitting at each individual plant or being driven

an MRS in Tennessee.

OEC might favor the request for an additional five years to

site a repository if certain criteria were met: (1) the site
selection process is re-started and followed to the letter, not

pick and choose aspects that U.S. DOE wants to use ané disregard
the others; (2) Start the search for a site over with more

possible sites, strongly emphasizing geologic and safety factors
and de-emphasizing “who owns the land® and economic factors) (3)
the second site (in the East) selection process is restarted
immediately, and; (4) every effort is made to reduce the amount
of waste being produced.

The U.S. DOE has asked to suspend the second site search
because the Act does not give them enough time to find a second

3] site. This makes no sense. How can they ask for more time when

they are not even making a good faith effort -- they are making
no effort at all? Re-start the search for the site immediately.

242

rapidly phase out nuclear power plants. The electricity produced

cross-country to a MRS facility. We do not favor construction of
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Work done in characterizing sites must not do damage to
those sites, in particular the Hanford site with existing waste

4] and groundwater movement,.-and the Texas site with the important
| agricultural aquifer just below. No shafts should be drilled at

Hanford until all are convinced that those drilling activities
will not further contaminate the groundwater.

Thank you for this opportunity to comment.

Sincerely,

(Setty MEALBetty McArdle
Hanford Issues Coordinator
Assistant to the Executive Director

BM/sb
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STATE OF NORTH CAROLINA
OFFICE OF THE GOVERNOR

RALEIGH 27611

JAMESG.MARTIN
GOVERNOR

March 24, 1987

Mr. Ben C. Rusche, Director
Office of Civilian Radioactive

Waste Management
United States Department of Energy
Washington, 0. C. 20585

Dear Mr. Rusche:

Thank you for your letter of February 18, 1987, submitting for my review
and comment the draft amendment to the Department's Mission Plan for the
Civilian Radioactive Waste Management program.

In reviewing the proposed Mission Plan Amendment, we have given close
attention to the Department's plans for the second repository. As you

know, I support Secretary Herrington's decision to postpone indefinitely
site specific work on the second repository and believe the Department's
reasons for this postponement are sound. While North Carolina is not
adverse to future reconsideration of site specific work on the second
repository in the mid or late 1990's, we believe that the primary factor
in such a reconsideration must revolve around up-to-date projections of
spent fuel generation.
As pointed out in the amended Mission Plan, projections of spent fuel
generation indicate substantial declines from earlier forecasts. If
projected levels of spent fuel generation continue to decline, I believe
the Department should reconsider the need for a second repository and,
if appropriate, forcefully recommend to the Congress that the statutory
requirement for a second repository siting process be removed from the

|_Nuclear Waste Policy Act.

[As you know, I do not believe that the heavily populated Eastern states
are suitable for the location of a high-level radioactive waste repository
and thus should not be considered as potentially acceptable locations. If;
in the mid 1990's, projections of spent fuel generation indicate a probable
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Mr. Ben C. Rusche
March 24, 1987

need for a second repository, I expect the Department to restart the sitingprocess from inception and place no residual status on the sites identified
Vast year in the Department's Preliminary Area Recommendation Report. This
would, of course, require the implementation of new siting guidelines that
take factors such as population density and economic impacts into account
early in the site screening process. Starting the siting process over
using more realistic siting guidelines would be consistent with assurances
made to me and other North Carolina officials last year by Secretary Herrington|__and Under Secretary Salgado. .

[With regard to the Monitored Retrievable Storage (MRS) facility, North
Carolina supports the position of Tennessee concerning the need for formal
consultation and cooperation with the host state before a final siting3] decision is made. In addition, I urge the Department to implement pro-cedures requiring formal consultation with those states adjoining the

moststate on issues concerning the transportation of spent fuel to the
acility.

Thank you again for the opportunity to comment on this important issue.
- If you need any additional information, please do not hesitate to call

on me.

Sincerely,

Al.Marlmmes G. Martin

sh
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020
Congress of the Anited States

Washington, BE 20515

March 25, 1987

John S. Herrington
Secretary
U.S. Department of Energy
Washington, D.C. 20585

Dear Mr. Secretary:
This letter is in response to the Department of Energy's Draft

Mission Plan Amendment, submitted for public review on January 29,
1987. The Amendment contains:

* a decision by DOE to delay for five years the first

repository authorized by Congress in the Nuclear Waste Policy Act
0: .

* a decision to postpone indefinitely site-specific work on
the second repository authorized in the Act.

It is our view that these decisions constitute a refusal by DOE to
comply with clear statutory requirements contained in the NWPA.
The Department has acted here beyond its legal authority, and this
we condemn.

We believe it is appropriate for the Department to recommend
changes in the law. However, such recommendations should be made
to Congress as formal proposals to amend the Act - not as decisions
by DOE to ignore the law. We therefore request that you withdraw
this Mission Plan Amendment and seek any changes in the NWPA
through proper legislative channels.

If you choose to proceed along your present course, we would
stress that the absence of Congressional action on the Amendment
should not be construed as approval. In this case, legislative

|_silence does not mean consent.

We are especially concerned about the implications in the
draft Amendment for the Monitored Retrievable Storage (MRS)
facility proposed for construction in Tennessee. The proposed
five-year “extension" of the date for a first repository, and the

2 proposed "postponement" of site-specific work on a second
repository create an unwarranted and false sense of pressure to
build a MRS facility. Your failure to meet your own deadlines does
not strengthen your case for MRS. Furthermore, we believe that the
need for a MRS facility in the waste-management network has not
been conclusively established.
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The Amendment attempts to establish a need for the MRS
facility on the basis of a contractual obligation for DOE ‘to beginaccepting high-level nuclear waste in early 1998. The proposal
States:

“The above-mentioned contract provides for the DOE's
acquisition of title to spent nuclear fuel and high-level
waste, transportation, and subsequent disposal. Under
the contract, these services are to be provided ‘after
commencement of facility operations, not later than
January 31, Table F-1 shows an illustrative
schedule that is consistent with that requirement and
reflects the DOE's current plans for the development
of the improved-performance waste-management system."

The Department maintains that this contractual obligation could be
fulfilled by accepting high-level waste at a MRS facility. Indeed,
the draft Amendment suggests that storing high-level waste at the
MRS facility would be necessary, given the proposed delay in
constructing a first repository. However, we do not believe that
accepting high-level waste for storage at a MRS facility would

fultill the obligation to begin disposal of waste by January 31,
1998.

Section 302(a)(5)(b) of the Act states that under contracts
entered into with utilities."the Secretary, beginning not later
than January 31, 1998, will dispose of the high-level radioactive
waste or spent nuclear fuel involved as provided by this subtitle."
"Disposal" is defined in Section 2(9) to mean “the emplacement in a
repository of high-level waste, spent nuclear fuel, or other highlyravioactive material with no foreseeable intent of recovery,
whether or not such implacement permits the recovery of such
waste." Clearly then, the acceptance of waste for storage at a MRS
facility would not fulfill the Act's definition of "disposal." The
MRS should not be considered an option that would meet the
Department's statutory obligation.

Under Section 141 of the Act, Congress shall make the final
determination of the possible need for a MRS facility. We strongly
object to the DOE's efforts to seek funds for construction of a MRS
facility without first obtaining the specific authorization
required by the NWPA. We emphasize that construction of a MRS
facility is not authorized by the NWPA, and any development of the
concept beyond submittal of the proposal to the Congress will
require further Congressional authorization. We object to the
Department's efforts to skirt the Congressional review process when
requesting funding for the construction of the MRS facility.

An overwhelming majority of Tennesseans are opposed to the
Department's MRS proposal. They are opposed for a variety of
reasons, ranging. from the impact such a facility would have on our
state's reputation to concerns about the hazards of transporting
spent fuel rods. Consequently, we believe that before you proceed
eaaner with your proposal, alternatives must be thoroughly
explored.
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We ask that this letter be included in the public comments
document accompanying the Mission Plan Amendment if it is submitted
to the Congress.

Sincerely,

AlbertLt yr.
United States Senator

Member of Congress

~LHe
arilyn iy

Member of Congress .

BEL Dime (BEMadooner Bart Gordon
Member of Congress Member of Congress

Don Sundquist ones

Member of Congress Member of Congress

Member of Congress
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NEIL GOLOSCHMIOT
Goveanon

. OFFICE OF THE GOVERNOR
STATE CAPITOL

SALEM. OREGON

March 25, 1987

The Honorable John S. Herrington
Secretary
U.S. Department of Energy
1000 Independence Avenue S.W.
Washington, D.C. 20585

Dear Secretary Herrington:
The Oregon Hanford Review Committee has reviewed the Oraft Mission Plan
Amendment dated January 1987 on the repository program.

Ben Rusche's January 28 letter to me asked for comments on the Draft
Plan. The letter noted three issues which “may warrant specific
Congressional attention”. Those are: "1) Indefinite postponement of
site specific work for a second repository; 2) Extension of the date for
operation of the first repository and 3) Inability to submit the

,

Monitored Retrievable Storage (MRS) proposal to Congress due to

litigation."
These are our comments:

“Indefinite postponement of site specific work for a second

repository.”
The draft Mission Plan Amendment is being used to justify the May 28

1
decision to postpone the search for a second repository. Uncertain
waste volume estimates were cited as the basis for that decision.
Those estimates do not include single shell tank defense wastes at
Hanford that should be put in a repository. This would greatly
increase waste volumes in the first repository and hasten the need
for the second.

The May 28 decision was contrary to the Nuclear Waste Policy Act.
The decision was an attempt to negate the compromise to have a second

2 repository in the East. The draft Mission Plan Amendment cannot
repeal the law. US DOE must follow the provisions of the NWPA. US
DOE must proceed with the search for a second repository.
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The Honorable John S. Herrington
March 25, 1987

.2. “Extension of the date for operation of the first repository.”

The key timing issue is whether there will be a facility ready to
receive spent fuel by 1998. This is the main intent of the NWPA.
The intent can be met with Monitored Retrievable Storage. When the
NWPA was passed in 1982, Oregon agreed that the 1998 goal was

reasonable. Now the process is in shambles. US DOE has lost public
trust. The 1998 goal for a repository no longer is realistic. We
now must question if 2003 or any date is realistic. The root of the
problem is the process. US OO0E cannot meet the intent of the Act
following the current course.

3. “Inability to submit the Monitored Retrievable Storage (MRS) proposal
to Congress.”
The nation must proceed with the MRS in one of the eastern states
since they hold the majority of waste. Every delay in siting the
first repository makes this even more critical. Although Federal
Interim Storage (FIS) is authorized by the NWPA it is not practical.
The capacity is too small. FIS is too complex to establish. It is a

poor substitute for the MRS. It should not be considered further.

US DOE has a legal and moral obligation to begin waste acceptance in

= 1998. This commitment should be met at any reasonable cost.

Another disturbing element of the draft Mission Plan Amendment is
evident. US DOE did not allow States and tribes to read and respond to
the draft before it was sent to Congressional committees. US DOE's
attempt to coerce Congress to repeal the requirements of the NWPA is not
acceptable. It is one more sign that a discredited process is headed for

|__. failure.

We oppose any attempt by US DOE to modify the requirements of tne NWPA

through a Mission Plan Amendment. The purpose of the Mission Plan is to
demonstrate how US DOE is meeting the requirements of the Act, not to

modify it. ~

Sincerely,

Neil Vien \Governor

NG: Ikb
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022
CITY OF
OAK RIDGE

Roy F. Pruett
Mayor

615 © POST OFACE BOX 1° OAK AIDGE, TENNESSEE 37831-0001

March 26, 1987

Mr. Victor Trebules
Office of Civilian Radioactive

Waste Management
United States Department of Energy
Mail Stop RW-42
Washington, D.C. 20585

RE: COMMENT O8 DRAFT MISSION PLAN

Dear Mr. Trebules:

When the Department of Energy announced that it had identified two sites within

Oak Ridge as potential locations to site a Monitored Retrievable Storage (MRS)
facility, the communities of Oak Ridge and Roane County formed the Clinch River

MRS Task Force to study the proposal. The Task Force was made up of citizens

and elected officials from the City and County in which the MRS would be con-

structed if approved by Congress. The members were divided into three study
groups - Socioeconomic, Environmental, and Transportation - with an Executive

Committee to coordinate the total effort. I served on the Executive Committee

of the Task Force.

The Clinch River MRS Task Force submitted its final report in October 1985 on

recommendations relating to the location of an MRS in the Roane County portion
of Oak Ridge, Tennessee. Some of the most significant findings and concerns of
the Sociceconomic Study Group were related to the negative economic impacts of

locating and operating an MRS facility in the East Tennessee Region. The

recommendations of the Task Force strongly stated that mitigation of the nega-
tive economic impacts would be essential to the acceptance of such a facility

|_in the local communities of Osk Ridge and Roane County.

A number of the mitigating steps recommended involved financial assistance to

local governments. Such assistance would take several forms and include: tax

2 equivalency payments; reimbursement of reasonable and direct expenses; local,
regional, and state procurement preference schemes; annual impact assistance

payments; and use of state and local educational institutions when conducting
MRS related training programs.
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Me. Victor Trebules March 25, 1987

Many of these recommendations are addressed in the draft amendments to the
Mission Plan (page 14). However, only one of the measures (reimbursement of
reasonable and direct expenses) is recommended for Congress to amend into the
Nuclear Waste Policy Act (NWPA). It is apparent that DOE embraces the remain-

ing financial assistance recommendations since they are included in the draft
amendments to the Mission Plan (page 14). The difference arises in that DOE

proposes to take such actions to the degree that they are authorized within the
current language of the NWPA, and is not recommending that Congress amend such
assistance into the Act. This in effect makes many of the financial assistance

measures, which sre crucial to facility acceptance by local communities, dis-
cretionary on the part of DOE.

coed

"Much research, development and testing have been conducted on the technology
and safety of permanent disposal of high-level nuclear waste and spent nuclear
fuel. Although there is not at this time total public agreement on the rel-
ative safety of any use of nuclear material, it is significant that-even among
those who understand and accept that the transportation, temporary storage, and
final disposal of nuclear waste can be conducted safely and with little public
risk, there is still concern about the negative sociceconomic impacts on coa-

munities where facilities associated with the disposal of the nation's nuclear
waste will be located. An obvious approach to reducing this source of hesi-
tancy to accept storage and disposal facilities under NWPA is to include within
the Act mandates for the types of financial assistance that will mitigate the
negative economic impacts related to their construction and operation.
I, therefore, recommend that the final amendment document submitted to Congress
include all of the financial assistance measures discussed in the draft as

areas for legislative amendment to the NWPA. It is obvious that if such
assistance plans were included in the language of the Act, and mandated by law,
many concerns about negative economic impacts related to any repository or MRS
site operated under the NWPA would be substantially mitigated.

Sincerely,

opNad
Mayor
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STATE OF NEW HAMPSHIRE

OFFICE OF THE GOVERNOR

STATE HOUSE - CONCORD, NEW HAMPSHIRE 03301

H. SUNUNUJongSu March 30, 1987

The Honorable John S. Herrington
Secretary of Energy
U.S. Department of Energy
Washington, D.C. 20585

Dear Secretary Herrington,
This letter formally transsits the comments of the State of New Heapshire on
the Department of Energy's Draft Mission Plan Amenduent (DOE/RW-0128, January
1987).

[Along with the specific comments on what is contained io the Draft Asendaent,
it is essential to emphasize two points céncerning New Hampshire's position on

any future second repository search. The first point is thet New Haapshire
renains firmly opposed to the consideration of eny site in the State as a

possible high-level waste repository. The sound technical reesons for this
position sre well documented in the State's response to the DOE Draft Area
Recommendation Report. <Any of our conuments on the Draft Mission Plan
Amendment should not be construed to suggest that the State is wavering froa

|_this position in any way.

rhe second point is thet, in the event that DOE resumes the Crystelline
Repository Progrea at any point in the future, New Hanpsbire's outstanding
comments on the Draft Area Recopsendation Report aust be responded to

Those comments present several ressons for resoving the potential site in New
Heapshire from further consideration; it should not be possible for DOE to
circumvent or ignore these comments before renewing site-specific work on a

second repository.
New Heapebire's comments on the Draft Mission Plan Amendment focus on how the
Amendaent affects the future of any repository program that might consider a

site or sites in the State. Our comments are also intended to provide
constructive criticise on the overall high-level waste management effort. The
major points of our comments are as follows:

3 The release and presentation to Congress of the Draft Mission Plan Anendaent
has been unnecessarily confusing.

* DOE's intentiona regerding Congressionel review of the Mission Plan
Amendment should have been clearly articulated in the Draft Amendsent and in
any related materiel released by DOE pertaining to the review process.

when a second repository might be needed, and indeed they suggest thet it
may never be necessary. In light of theese projections, end given the

The declining projections of waste generation certainly push beck the time
5
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serious flaws of the former Crystalline Repository Program, New Heapshire
supports the decision to postpone site-specific work on secondhigh-level
waste repository es a first step toverde « more realistic epproach to high-
level waste nanegenent.

* Recognizing the possibility thet future circumstances may lead to reneved
search for a second repository, New Hempshire recommends thet DOE use the
Miesion Plan Amendsent es the vehicle to commit to abandoning the former

6 Crystalline Repository Program and making a fresh stert with any future
second repository sesrch. This fresh start should sske sppropriete use of
the information obtained by the generic technicel studies, it should make
full use of all relevant technical inforastion elresdy provided to DOE by
the states, tribes and citizens, and it should incorporate the lessons
learned from the first try.

7
DOE should commit to providing stetes, tribes and other interested

parties the opportunity to review and comment on all phases of non-site-
specific work for @ second repository.

T
I

The contingency plans presented in the Draft Mission Plen Amendsent are
woefully inadequate. The repository program could benefit significantly

8 from detailed contingency plens thet eddress a number of potentiel problens,
dacluding but not limited to DOE’s plens in the event of Congressional
rejection of the Mission Plan Amendment.

The discussion of future second repository siting strategies is very
disturbing and suggests thet decisions have slresdy been made. New

9 Heupshire would like to see written assurances in the Mission Plan
Amendment that no decisions regerding a second repository siting strategy
heve been made prematurely and thet there will be an open discussion of the

options before masking any such decisions.

New Hampshire is pleased to see that DOP is finally scknowledging speciel
socioeconomic impacts associated with repository development that were not

anticipated nor sddressed by the Nuclear Waste Policy Act. We concur with

10
the recommendation thet Congress may wish to consider providing
additional financial assistance to eddress these impacts. We also suggest
that DOE and Congress should go one step further by acknowledging and
providing finencial assistance to address the socicecononic iapacts
associeted with various stages of the site evalustion process for a

repository.
I appreciate this opportunity for the State of New Heapshire to comment on the
DOE Draft Mission Plen Amenduent. I look forward to a response to these

*

comments and full consideration of them in preperation of the final Mission
Plan Anendaent.

Sincerely,

etSunuav
Attachment Governor
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COMMENTS OF THE STATE OF NEW HAMPSHIRE
on the

DOE DRAFT MISSION PLAN AMENDMENT (DOE/RH-0128, January 1987)

A. General Comments

Confusion Over Required Congressional Action - Section 301 of the
Nuclear Waste Policy Act (NWPA) requires the Department of Energy (DOE)
to submit a Mission Plan to Congress that outlines how DOE plans to
carry out the various provisions of the NWPA. Section 301(b)(3) says
thet “the mission plan shell be used by the Secretary at the end of the
first period of 30 calender days following receipt of the mission plan
by the Congress." When DOE submitted the original Mission Plan to
Congress in 1985, this is the procedure that was followed. There was no
specific Congressional action on the Plan. After 30 days, DOE began
following the program that it outlined. The NWPA is silent, hovever,
regarding any anendaents to the Mission Plen, making it unclear just
exactly what Congressional response is required when this Amendment is
formally submitted. Into this uncertainty steps DOE with the Dreft
Amendment - and instead of trying to clarify the situation, they manage
to thoroughly confuse everyone. .

The Draft Mission Plan Amendaent provides no direction to Congress or
to anyone else reviewing the document - on what DOB perceives as
appropriate Congressional action. There is nothing in the Amendaent
itself; Secretary Herrrington'’s prepared testimony in presenting the
Draft Amendment to Congress shed no light on the question; and even
letters sent to the former second repository states fall short of saying
what Congressional response DOE is looking for regarding the decision to
delay the second repository program. The only indication we have of
DOE's position comes from Secretary Herrington'’s response to some very
direct questioning by a House subcommittee. At that tine he suggested
that unless Congress specifically endorses the Amendment DOE will resuse

site-specific work on a second repository sometine this year. This.
,statenent, however, still leaves several questions unanswered. For
exaezple, does endorsing the Amendment mean revising the NWPA? Does it
mean legislation or a resolution simply edopting the Amendment? Does it
mean a response in the appropriations process, particulerly since DOE
has submitted a revised budget request that is tied to the Amendnent?:
Also, does DOE intend to use the 30 calender day review period (the
timetable for Congressional action on the original Mission Plan) as the
guideline to determine whether Congress has responded to the Anendaent?
With the lack of direction from DOE on these questions, Congress, the
states/tribes and the public are left reviewing a document without
knowing exactly what DOE intends to do with it.

The net result of DOE's handling of submission of the Mission Plan
Asendment to Congress is a great deal of unnecessary confusion.
Congress, the stetes and tribes and the general public can only
speculate on DOE's intentions regarding the changes called for in the
Anendaent. This has been very difficult to do, making it harder for
Congress to take ection on the Amendment when thst time comes and nakitig
it harder for the states, tribes and general public to coanent
mesningfully on, and to fully comprehend the import of, the proposed
changes outlined in the Amendaent. While we recognize that Congress
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must ultimately grapple with the question of responding to the Mission
Plan Amendaent in the most appropriate fashion, DOB's intentions
regerding Congressional review of the Amendment should heve been clearly
articulated in the Draft Amendwent and in any related material released
by DOE pertaining to the review process..

Second Repository Postponement - New Hampshire remains firmly opposed to

the consideration of any site in the State es a possible high-level
waste repository. We will continue to use every means at our disposal to

actively oppose any repository program - now or in the future that
considers any site(s) in New Hampshire. This position is based on the
sound technical reasons laid out in New Heapshire's response to the
Draft Area Reconnmendation Report and supplemented by additional
information from numerous private citizens.

We further believe that work on a second repository et this point in
— time is premature, regerdless of whether New Heapshire is under

consideration. The declining projections of waste generation certainly
push back the time when second repository aight be needed, and indeed .

they suggest that it may never be necessary. In light of these
projections, and given the serious flews of the former Crystalline
Repository Progran, New Heapshire supports the decision to postpone
site-specific work on a second high-level waste repository as a first
step towards a more realistic approach to high-level waste senagenent.
We believe that DOE acted prudently lest May in deciding to indefinitely
postpone site-specific work, and thet current conditions certainly
justify continuation of this postponement.

A concern related to the second repository postponement issue is that
the draft Mission Plan Amendment stops short of the commitment - made by
Secretary Herrrington last May- to “start over” with any future second
repository search. While the Amendment makes reference to the
additional knowledge thet will be gained by the postponement, it does

13 not go far enough. We believe that the only circumstance under which
DOE should pick up where they left off is if Congress rejects the
Mission Plan Amendment and specifically directs DOE to resume the
Crystalline Repository Program. If this happens, then DOE aust first
respond to all outstanding comments on the Draft Area Recommendation
Report before going any further. Under any other scenario it would be a

serious misteke for DOE to simply pick up where they left off. In.
addition to violeting the verbal commitment aede in May of 1986, this
would appear to be taking the easy way out without meking use of any of
the ongoing technical studies scheduled to be carried out and without
correcting the mistakes of the original search. In consideration of the
possibility that ea decision may be made in the future to renew the
search for a second repository, New Haepshire recommends that DOE use

14 the Mission Plsn Amendment es the vebicle to comait, in writing, to

ebandoning the former Crystalline Repository Program end to making
fresh stert with any future second repository search. This fresh stert

should make appropriete use of the information obtained by the generic
technical studies, it should make full use of all relevant technical
information already provided to DOE by the ststes,tribes and citizens,
and it should incorporate the lessons learned fron the first try.

4
H

e
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Review of Second Repository Technical Program - According to the Draft
Mission Plan Amendment, site-specific work on a second repository would
not begin until around 1998 at the earliest. This means that DOE will
bave at least 10 years for conducting non-site-specific research in
support of eventual second repository siting efforts. The results of
this research will certainly play « major role in shaping any future
second repository program, which means that the states, tribes and
public should be involved every step of the way send not just at the end.
The Draft Amendment, however, is silent on the question of
state/tribal/public input into this research, and this silence is
disturbing.
One of the serious flaws of the Crystalline Repository Program was the

15 way that the National Survey of Crystalline Rocks wes used in the
process. This document, which served as the foundation for identifying
crystalline rock formations for further study, was presented to the
states and tribes in 1983 as a finished product to serve as the starting
point. Throughout the Program there was constant criticism of the
Netional Survey, criticism that fell on deaf ears because DOE had done
the Survey on their own and considered it a closed subject. This
situation can and should be avoided with any future second repository
program. Stetes, tribes and other interested parties should be afforded
the opportunity to review and comment on all phases of the research
effort, and options for providing this opportunity for review should be
presented ion the Mission Plan Amendment. Not only will this approach
give the states, tribes and other interested parties meaningful input
into the foundational stages of any future second repository search, but
it will also provide DOE with input from a much broader base of expertise
than would occur with « strictly in-house research effort.

Contingency Plans - There are two references to contingency plans in the
Draft Mission Plan Amendment, and in both cases we have concerns. The
first reference is in Appendix D regarding rescheduling of the second
repository. The draft Amendment says that its contingency plans for the
first repository once included the possibility of using e candidate site
from the second repository program if none of the first round sites were

acceptable. The discussion goes on to say thet. in light of DOE's high
level of confidence regarding the three final first round sites, it is
not likely that this contingency plan will be necessary elininating"an
important reason for site-specific studies for the second repository at

16 present". (Appendix D, Section D.3, page 45)

This “important reason for site-specific studies" comes as quite a

surprise to us, since this is the first time it has ever been presented
in this way. In the past whenever the possibility of using second round
cites as beckup for the first repository progren was mentioned, DOE
begrudgingly acknowledged the possibility while emphasizing that it was

not their intention to rely on this option. Now, DOE has conveniently
shifted their position to fit the current circumstances. While ve agree
with the decision to postpone site-specific vork on the second
repository, we do not believe that such contingency pleo should heave
ever been seriously considered and it certainly should not be used as one

of the reasons supporting the postponement. There are several very good
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reasons for postponing work on the second repository - DOE should not
dilute their case by manipulating flawed: contingency plans.
The other reference to contingency plans is in Appendix F, Waste
Acceptance Schedule. The section entitled Contingency Plans presumably
is the extent of contingency planning that DOE has done in the event of
unanticipated changes to the waste acceptance schedule. It is hard to
believe, however, that with a11 of the delays and opposition that DOE
has experienced, and will certainly continue to be faced with, this
sketchy three paragraph summary of contingency plans is the sum total of
DOE's contingency planning. The repository progres could benefit
significantly from detailed contingency plens that address a nuaber of
potential problems, including but not limited to DOE's plans in the
event of congressional rejection of the Mission Plan Amendment.
Instead, the brief discussion in the draft Amendment simply presents
some of the problems that could arise with the waste acceptance schedule
and: summarizes the action(s) that DOE may need to take to respond. The
discussion does not specifically address how DOE will comply with their
contractual agreenent to accept the waste by January of 1998 if there
are delays with both the repository and the MRS facility. It does not
address the schedule changes that would occur if Congress rejects the
Mission Plan Amendment and requires DOE to attempt to follow the
timetable of the original Mission Plan for both repositories. It also
does not present good discussion of the alternatives to deep geologic
disposel if the repository solution becomes unworkable. These issues,
and others, should be part of an expanded discussion of contingency
plens in the Mission Plan Amendment.

« Revised Strategy for Second Repository - Buried in the background .

discussion on the second repository delay is the basis for s very
significant change in siting strategy for any future second repository
search While it is certainly appropriste to discuss alternative siting -

strategies as they are developed, we are very concerned that a decision
has slready been made to narrow down earlier in the process the next
time sround.

The discussion on rescheduling the second repository contained in
Appendix D of the draft Amendsent includes a description of the generic
technical studies that DOE has planned. One area of study will be the
evaluation of different geologic settings in terms of overall waste

isolation performance, taking into account the likely engineered
barriers, the waste package, the relevant reguletory requirements and
the experience geined from the first repository progras. The discussion
of this task ends with the suggestion that, since it is expected to

generate a high level of confidence regarding the perforssence of
different settings, "a possible strategy for the second repository could
allow fewer ereas of smaller size to be selected early in the process"..
(Appendix D, Section D.4, pege 48.) This may or may not be true if end
when the time comes to consider siting a second repository, and ve will
defer judgement until thet tise.

We are very concerned that the inclusion of this strategy in the peat
Mission Plen Amendment ~ at the exclusion of any others - prior to the
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completion of any of the research suggests that DOE has already decided
to narrow down early on and to direct the research to support such a
decision. This strategy would allow DOE to work with fewer states and
tribes from the beginning. After the beating that they took in 17 states
with the Crystalline Repository Program it would only be natural
for DOE to want to minimize the number of sreas to study. Making such
decision prematurely, however, would raise serious questions about DOE's
objectivity and would further erode their credibility with the states,
tribes and the public. It would also depend on the direct applicetionof the results of generic research to @ site-specific search, and we

19 have cautioned DOE time and agein against assuming too auch from generic
research We would like to see a written assurance in the Mission Plan
Amendment that such a decision regarding a second repository siting
strategy has not been made prematurely end that there will be an open
discussion of the options before making such s decision.

mand

B. Specific Comments °

1. Federal Interim Storage (FIS age9 - New Haupshire would like to see
further discussion of how DOE would implement this option if requested
by autility. In particular, we would like to see two things added to
this discussion:

20
~ an evaluation of the potential need for interim storage, besed on the

storage capacities of each utility; and

~ an analysis of the relative merits of using e federal facility versus

using excess storage. capacity at a private utility to provide interia
storage.

2. MRS Feasibilit age 10 - The statement is made on page 10 of the draft
Amendment that Wenocher importent consideration (when evslusting the
role of an MRS facility) is the broadly shared view of its feasibility".
This may be true within DOE, but otherwise it is a very presuaptuous,21 wisleading statement. Inasmuch as there has been very little in the way
of any broad-based critical analysis of the MRS option outside of DOE,
it is impossible to make such a sweeping statement at this point in
tine. Instead, DOE should provide more thorough, more objective
soalysis of the benefits and the risks associated with development and
operation of an MRS facility.

3. Unanticipated Impects, page 14 - New Hampshire is pleased to see that
DOE is finally acknowledging the possibility of speciel socicecononic
impacts associated with repository development that are not addressed by
the NWPA. We concur with the recommendation that Congress say vish to
consider providing for additional financial assistance to address these22 impacts. We also suggest that DOE and Congress go one step further by
acknowledging and providing financial assistance to eddress the
socioeconomic impacts associated with various stages of the site
evaluation process for a repository. In New Hamphsire last winter, it
was epparent soon after:the release of the draft Area Reconnendation
Report thet there were certain socioeconomic impacts from being under
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consideration as possible repositorysite. These iapacts were not

anticipated in the NWPA, and at the tine DOE was not willing to

recognize them es « legitimate area of concern at that stage in the

siting process. Apparently DOE is getting closer to recognizing the

possibility of such impacts. We applaud the progress in this direction.

Waste Acceptance Schedule, page 56 - Table F-1, and the sccompanying
explanatory text, does not provide any explanation of the relationship
between the MRS facility, the first repository and the second

repository. One can infer from the Table that the MRS will be used

solely for the first repository and thet the waste for the second

repository will come directly from the power plants. This should be

explained in the accompanying text; if this is not the cese, then the

Teble and text should be revised to accurately reflect the movement of

waste throughout the systen.

Prepared by NH Office of State Planning
Merch 1987
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State of South Carclina
Office of the Governor

Carmoue A. CAMPBELL, JR. Post Orrice Box 11309

ooveanoe
COLUMBIA 2021

March 31, 1987

The Honorable John S. Herrington
Secretary of Energy
United States Department of Energy
Forrestal Building
Washington, D. C. 20585

Dear Secretary Herrington:

Thank you for sending me the draft amendment to the Mission Plan of the Office
of Civilian Radioactive Waste Management, announcing delays in the schedules
for the first and second repository programs. This letter is communicated on

behalf of the South Carolina Nuclear Waste Consultation Committee, which I

chair.

Without passing judgment on the reasons given for the delays, we would be

unalterably opposed to the licensing of any repository facility that is

burdened with lingering questions regerding potential for long-term isolation
of these wastes. Because of this, we are not disturbed by alterations of
schedule which will result in a higher degree of technical confidence in the
site or the facility. Our desire is that each federal adwinistration to which
this program is entrusted, and each state adainistration that participates in

these decisions, “execute its respective role at deliberate pace in a manner

that ie technically and legally correct so that the program way earn the

public confidence that is necessary for its successful execution.

The South Carolina Nuclear Waste Consultation Committee continues to be
concerned regerding (1) the justification for the MRS proposal, which appears
to be weaker than ever; (2) the reliability and impact of rod consolidation at

the MRS; (3) viebility of the repository acceptance schedule for commercial
wastes; and (4) plans for accepting waste from the Savannah River Plant and
other defense facilities.

Appendix E of the Plan, as well as other DOE documents, continue to fail to

consider the impact of defense high level waste upon the nation's projected
waste volumes. Defense wastes appear to us to be a major factor in the
timetable for the need of a second repository. The Mission Plan and sore
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detailed documents should address this issue. In the unfortunate event that
DOE plans to indefinitely postpone scheduling of acceptance of defense wastes,
thie should be clearly and publicly stated.

In addition, the second repository program is very vague and requires stronger
S| definition.

South Carolina is vitally interested in the credible implementation of the
Nuclear Waste Policy Act. I look forward to working with you to make the Act
a success.

IeCa gd
Governor

ce: South Carolina Congressional Delegation
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AS
tact

Presdere CARNAHAN
Preecont-electJOE EXUM

VicePreedentWALTER A CANNEY

Treasure PERKINS

EascveveOvectorLARAY HOBAAT

Ray AZBELL March 31, 1987

WOCANON Ben C. RuscheBILL OCARNAHAN

mon couerre Director
AADCCore Office of Civilfan Radtoactive

wenacen, wesnengen Waste Managementow Department of EnergyMOLLY OARWie RW-40, Forrestal Building
1000 Independence Avenue, S.W.

ree Camere Washington, 0.C. 20585

secnaan Terneanen Dear Mr. Rusche:
EANESTGEDDESTurtoch, CeltornaaOASERT suneon. 10 The American Public Power Association, the national

anes Neneh Kereas service organization representing more than 1,750 local,
"coon,Weaweepon publicly owned electric ut{lities, submits this letter in

rere ARS ORNS response to the Department of Energy's request for commentsCOW C HOSKIN on the draft amendment to the_mission plan for the Civilian
GOROON W HOYT Radioactive Waste Management Program.

cnanen
APPA supports the Nuclear Waste Policy Act as enacted,Soregheld, Oregon which fncludes authorization of a permanent waste

secuscmee, Ponds repository, a site selection process for a second
Un AssoneedMoco beeSees repository, and a study of the need for a monitored

wee retrievable storage (MRS) facility. We urge DOE to take
stores Comersme appropriate action to ensure timely completion of a

TadMORAWENO- permanent waste disposal program.toned,smcragen
EANESTALON

soe manson Thus, we cannot support the draft mission plan
Owrton, Teneo amendment which alters the NWPA by postponing operation of

looArgue.Caene the first repository for five years, until the year 2003,
miemocsenFe Aeon and operation of the second repository until at least the

paw naan year 2023,
inoere Wares Clara Aesacaton —

Cu Penne APPA is tnterested in the implementation of the Nuclear
Prose,Aree Waste Policy Act in a timely fashion because 38 public powerPemnoyh teow York systems either own or operate nuclear powerplants or jointly

CHARLESF ROSBOUL own nuclear powerplants built and operated by other

| criln
efily

ta
e

OCR

utilities. Other public power systems have executed
life-of-unit agreements for capacity in nuclear powerplants,
anole. others purchase nuclear-generated power at
wholesale.
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Ben C. Rusche
March 31, 1987

It is our belief that in order for nuclear power to remain a viable energy
option, it is necessary that a technically sound and publicly acceptable method
to dispose of nuclear waste be developed as soon as possible. To this end, we

urge DOE to move ahead with a permanent waste disposal program as mandated in
NWPA,

The nuclear waste program is solely funded by nuclear utility contributions
obtained from ratepayers, The NWPA represents a bargain between DOE and
consumers of nuclear utilities that requires utilitfes to pay into the waste
fund years in advance of a permanent waste repository, with the expectation that
DOE will begin recefving spent fuel in 1998.

To date, utilities have paid $2.7 billion into the program. Ratepayers’
money continues to go into the nuclear waste fund, and yet there fs doubt as to

3 whether the program can advance in a timely manner so that DOE can begin
accepting nuclear waste. Clearly, consumers of nuclear utilities are not
receiving the benefit of their bargain,

Several statutory deadlines for implementation of the NWPA have been
missed. Further delays mean inherent cost fncreases for utilities and their
ratepayers. In the meantime, nuclear utilities are accumulating spent fuel at
their reactor sites. As on-site storage capacity diminishes, utilities face the
sertous question of what to do with the accumulated waste. Utilities and the
public are now questioning whether there will be a permanent repository or
whether each reactor site will be a de facto waste site.

APPA believes that further delays in implementing the nuclear waste program
will jeopardize the future of the NWPA, destroy public confidence in the abflity
of the government and industry to provide a permanent solution for nuclear

4 waste, and create uncertainty for utilities now accumulating waste tn on-site
storage facilities.

Again, we emphasize the need for the nuclear waste program to move ahead.
We urge DOE to carry out the plan as enacted under the Nuclear Waste Policy Act.

Sincerely,

Lemans cerarx—
Larry Hobart
Executive Director

LH/sm
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026
STATE OF NEBRASKA

NEBRASKA ENERGYOFFICE

KAY A. ORR JOHN W. NEUBERGER
GOVERNOR DIRECTOR

March 31, 1987

Ben C. Rusche, Director
Office of Civilian Radioactive

Waste Management
U.S. Department of Energy
Washington, DC 20585

Dear Mr. Rusche:

Thank you for your letter to Governor Orr soliciting
comments on the Draft Amendment to the Mission Plan pursuant to
Section 301 of the Nuclear Waste Policy Act. She has asked me
to respond to it. There are several aspects of the Draft
Amendment of particular interest to our state, through which a

great deal of the nation's spent nuclear fuel and high level
waste will be funnelled if the choice for the national
repository is either of the top two contenders: Hanford in
Washington state or Yucca Mountain in Nevada.

In the Nuclear Waste Policy Act, Congress set out a high
level waste plan that recognizes the importance of public
acceptance, regional equity and the preservation of sulitiple
options in waste management. The amendment to the Mission Plan
significantly undermines those three goals, most dramatically
with the decision to shut down the investigation of 20 candidate
areas for a repository site in granite and granite-like
crystalline rock. These 20 areas are in seven states in the
northeast, southeast, and north central regions. (Draft
Amendment p. 43).

a

ercent of the spent fuel produced in this country is produced
east of the Mississippi River, and yet a disproportionate share
of the nation's burden of disposing and transporting these
wastes will fhll on the western states if there is only one

repository and it is located in the West. (Western Governors’
Association Resolution, July 8, 1986).

As the Western Governors have pointed out, eighty-five
Pp

2 To conclude that an indefinite postponement of the second
repository declared May 28, 1986 could, in time, become a
cancellation of the second repository is reasonable, given the
Gelays in the first five years of the Nuclear Waste Policy Act.
In ehutting down the site specific work in the seven relatively
populous states, most of whom have vigorously protested their
potential selection, DOE appears to be pursuing the course of
least resistance rather than the directions Congress gave it in
the Nuclear Waste Policy Act.
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Ben C. Rusche
Page Two
March 31, 1987

Your letter quotes the Department's General Counsel as

concluding that “it is entirely appropriate, as a matter of law,
for this office to have determined that significant matters,
including new information, relating to the conduct of the second
repository program should be presented to the Congress through
an amendment to the mission plan." However, your letter fails
to mention the other conclusion of that same document: that DOE
cannot change the requirements of the Nuclear Waste Policy Act
by making a change in its Mission Statement. In Sections 112
and 114, the Act requires DOE to make selection decisions about
the second repository site in 1989 and 1990. As your General
Counsel] explained to you, “statutory requirements .. . remain
intact until repealed, amended or supplanted by new legislation
adopted through constitutionally-required procedures of
bicameralisam and presentment to the President." Therefore,
Western states’ court challenges to the decision to indefinitely
postpone the second repository appear to be on solid ground.

In addition to the loss of public confidence and legal
problems, the Mission Statement Amendment also presents what
might be called the options problem. Given the complexities,
uncertainties, and high stakes involved in disposing of the
nation's high level waste, it makes sense to structure fallbacks
into the planning design. While the NWPA did thie to some
degree, it appears that the decisions of May 28 operate mainly
to reduce options. For example, the decision to recommend only
three sites for the next stage of activities (characterization),
reduces options and may cause difficulties later if
characterization cannot be completed at all three, as the Act
requires in Section 114(a). The decision to postpone work on
the second repository sites reduces the host rock options to
basalt, tuff and bedded salt and postpones the possible
availability of a granite site until perhaps 2025. The danger
in reducing options, of course, ia that there could come a time
where none ofthose remaining is technically satisfactory.

The option of dry storage provided for in the Act may prove
to be an important fallback if schedules continue to slip. It
is an alterative to unnecessary interim transportation. The
Amendment reports on the NRC's licensing of two utilities to
construct spent fuel storage installations at the sites of two
nuclear plants, but does not indicate whether the extent of
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Ben C. Rusche
Page Three
March 31, 1987

available dry storage or the pace of its development is

adequate. (Draft Amendment 4)

I agree with the statement in your letter that the success

of the waste management program "may depend largely on the
success of institutional relations as well as interactions with
the public." However, that paragraph limits the institutions
and public in question to the repository candidates host states
and tribes. Corridor states are also a key institution to be
addressed. This seems to be what the Senate Committee on Energy
and Natural Resources had in mind when it stated that it

“expects DOE to cooperate as required by the Act with the States
affected by the transportation of nuclear waste under this

program." (Feb. 25, 1987, Recommendation on the Fiscal Year
1988 Budget)

Thank you for this opportunity to comment. The period
allowed was adequate and we appreciate your bringing the Draft
Amendment to the Governor's attention.

Sincerely,

Tre Cn dhel
Marilyn McNabb
Attorney, NEO

me: 2M
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027
BOX 029100 MIAMI, FL 33102

EPL
FLORIDA POWER & LIGHT COMPANY

Mr. Ben C. Rusche March 31,
Director, Office of Civilian

Radioactive Waste Management
U.S. Department of Energy
1000 Independence Ave. SW
Washington, D.C. 20585

Re: Draft Mission Plan Amendment

Dear Mr. Rusche:

On February 5, 1987, we received a copy of the Draft Mission
Plan Amendment from your office with an invitation to provide
comments. Florida Power & Light Company is pleased to comment on

this document and to affirm our support of additional statements
being submitted on our behalf by the Utility Nuclear Waste
Management Group (UNWMG).

Florida Power & Light Company is the owner of four nuclear power
plants and has contracted for spent fuel disposal services with
the United States Government. Over $154 million has been
deposited to date in the Nuclear Waste Fund on behalf of nuclear
waste generated by FPL units. We are vitally interested in the
timely, effective implementation of the National Waste Disposal
Program.
It is of grave concern that this Draft Mission Plan Amendment
incorporates a five year delay in the operation of the first
repository. After four years of directing the program, the OCRWM
is five years behind schedule. If this precedent is allowed to
continue, the goal of geologic disposal will never be attained.

Section 301 of the Nuclear Waste Policy Act (Public Law 97-425)
required the, Department of Energy to submit a Mission Plan to

Congress in April 1985. This Mission Plan detailed an Authorized
System in which spent fuel would be transported directly from
reactors to the geologic repository for disposal. The proposed
revisions to the Mission Plan do not address this Authorized
System, but rather leap to the conclusion that the reference
Gisposal system is one which includes additional facilities
Which have not been authorized. We are very concerned that the
DOE is relying on facilities that have not been authorized to
meet their statutory and contractual responsibilities to begin
accepting spent nuclear fuel by January 1998.
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Mr. Rusche
March 31, 1987

The draft amendment states that “The strategy preferred by the
DOE to allow waste acceptance to begin by 1998 includes an

integral MRS facility". Since this facility has not been
authorized by Congress, we would like the Mission Plan to state
what other actions the DOE intends to employ to meet their
Obligations to accept spent fuel by January 1998, if the MRS is
not authorized or is delayed.
The draft Mission Plan Amendment indicates that it is DOE's
intention to ask Congress to limit the MRS storage capacity to
15,000 metric tons of uranium, and to specify that the MRS
cannot start receiving spent fuel until construction
authorization for the repository has been received. The
proposed schedule, which is admittedly success orientated, shows
the receipt of the repository construction authorization in the

3
first quarter of 1998 which is in the same period that our

contract specifies that spent fuel receipt will begin. It is not
difficult to project a further repository delay that will impact
spent fuel receipt. We believe that the proposed linkage and

capacity limitations are overly restrictive and have the
possibility of seriously reducing the effectiveness of the MRS.
Linkage conditions are not required to allay concerns that the
MRS could become a substitute for a permanent repository since
the Nuclear Waste Policy Act of 1982 specifically states that
repository development shall proceed regardless of construction
of an MRS (Section 141(A)5).

We believe that the DOE should increase the target receipt rate
for spent fuel in its revision of the Mission Plan. This
revision seriously reduces the receipt rate of spent fuel from
6,000 metric tons of uranium (MTU) to 3,000 MTU's per year for
the period of 2012 to 2021. The five year delay in the first
repository results in an additional fuel acceptance loss of
15,000 MTU .“The proposed receipt rate will not be sufficient to
accommodate spent fuel being discharged from operating and
decommissioned nuclear power plants without construction of
additional facilities. Furthermore, the proposed acceptance
schedule will not work off the backlog of stored fuel in an

acceptable time period. We believe the DOE should revise the
proposed spent fuel receipt rate to 6,000 MTU per year, starting
in the year 2000, in order to keep faith with utility customers
who are paying for the entire cost of the program at this time.
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Mr. Rusche
March 31, 1987

We appreciate the opportunity to comment on the Draft Mission
Plan Amendment. We would welcome the opportunity to meet with
you or your staff to further clarify these comments.

Very truly yours,

J.W. Williams, Jr.
Group Vice President
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Department ofClark Comprehensive PlanningCounty CLARK COUNTY BRIDGER BUILOING

225 GRIOGER AVENUE, SEVENTH FLOOR
LAS VEGAS, NEVADA 69155

(702) 458-4161

April 1, 1987

Roger Gale, Director
Office of Policy Integration and Outreach
Office of Civilian Radioactive Waste Management
U.S. Department of Energy
1000 Independence Avenue
Washington, D.C. 20585

COMMENTS TO THE DEPARTMENT OF ENERGY
ORAFT MISSION PLAN AMENDMENTS-JANUARY 1987

Oear Sir:

We offer the following general comments to the Draft Mission Plan Amendment
released by the Department of Energy (00£) in January 1987. More spect¥Tc
comments are attached.

As was the case with the Draft Mission Plan, the amended document is for
the most part either too general to dispute many of the processes and
conclusions reached or lacking in the specificity needed to determine
whether the objectives of the program can be achieved.

The extension of the opening date for the first repository, we feel, is
appropriate. Given the slippages in the schedule that have occurred over
the last several years, we have long felt that the 1998 date was
unrealistic. Rather than establishing an arbitrary date at this point (the
year 2003 versus 1998), however, the OOE should, rather provide a suf-
ficient time frame for needed site specific investigations. This will aid
in ensuring that the studies are completed properly. The studies are more

important, especially in a technology that is largely unknown, than a

potentially unrealistic time frame. An example of a federal program that
has been largely successful, yet has experienced significant time slippages
due to the need for more comprehensive study, is the Clean Water Act.
Given the potential uncertainties in the nuclear waste program, one would
hope that at least equal care would be given to the studies performed for
the Nuclear Waste Policy Act.

An item of similar concern is the decision to delay the site-specific
activities for the second repository. Despite the reasoning employed in
the amendment document, there are certain factors ignored in the analysis
that were implicit in the creation of the Nuclear Waste Policy Act (NWPA).
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Roger Gale April 2, 1987

A major factor was the attempt to develop a balance between the eastern and
western parts of the U.S. in the disposal of the waste; the aptly termed
equity issue. The east has benefited more from the generation of nuclear
power than the west; therefore, the east was to share in the disposal of
the waste. The Act, the culmination of this compromise, has now been
altered for blatant political expediency. To the local governments which
are not afforded a strong role in the NWPA anyway (we are, however, deeply
indebted to the State of Nevada for being made an integral part of the
State's program) and who will be the major recipients of the decisions of
the program, the action confirms what's been thought al! along - that the
siting decision has been made and that we are now going through a perfunc-
tory exercise to confirm what's been decided. The east and west reposi-
tories should ideally move ahead together in the time frame specified in
the NWPA, This will restore at least part of the confidence that has been,

|_ heretofore, missing in the program.

Another concern is the statements made in the draft Mission Plan with
regard to documents such as the Environmental Assessment (EA), and the
Transportation Business and Institutional plans (TBP and TIP). As DOE is
aware, there is considerable controversy over the validity and accuracy of
the EA document. While it is true that the public offered considerable
testimony on the document, it is also true that much of it was dismissed
without adequate explanation.
One major local concern in the EA relates to transportation. Despite
numerous admonitions from local authorities in.Clark County, including much
discussion at the Atlanta transportation conference in November 1985,
Hoover Dam is still noted as a crossing point for nuclear waste shipments
bound for Yucca Mountain (See Environmental Assessment, Yucca Mountain
Site, Volume 1, pages 5-84 and 5-87). If these obvious problems are

retained, it offers credence to the arguments from many sources that there
|_ are other serious flaws in the EA document.

§| Likewise, the TBP and TIP require substantial work before they can be con-
sidered as complete and satisfactory documents.

The last genecal comment that I have relates to the process and procedures
utilized in the selection of Hanford, Washington, Deaf Smith County, Texas,

6] and Yucca Mountain, as the recommended sites. The memorandum produced by a

subcommittee reporting to the Subcommittee on Energy Conservation and
Power, Committee on Energy and Commerce dated October 20, 1986, in the
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Roger Gale April 1, i987

main summarizes many of our concerns about the validity of the selection
process. There is obviously some question in the minds of others besides
representatives from the three states as to whether the decisions made have
been technical or political.
Attached are more specific comments to the document. If you have questions
concerning our submittal, please don't hesitate to call.

Sincerely,
‘ aanI

LILA: yer
“DENNIS A. BECATEL

Coordinator

DAB:bh
attachments

cc: Joseph Strolin, Agency for Nuclear Projects
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SPECIFIC COMMENTS
CLARK COUNTY DEPARTMENT OF COMPREHENSIVE PLANNING

APRIL 2, 1987

BACKGROUND
The purpose of the Mission Plan as defined is to “provide an informational
basis sufficient to permit informed decisions to be made in carrying out
Nuclear Waste Policy Act (NWPA) programs." The 1987 Mission Plan Amendment
largely appears to have been developed to justify political decisions. The
tone of this document is less positive than past documents, perhaps because
of the realization that it has a less than firm foundation as a basis for
its decisions.

MISSION PLAN AMENOMENT

Obviously, to amend a fifteen year planning process less than two years
into that process is in part an indicator of either adverse managenent per-
formance, or political expediency; both causes of concern that will tend to
decrease sponsor and program confidence. In addition, the text notes that
the original schedule was perhaps overly aggressive in hopes of an 1998
repository waste acceptance. The unrealistic time schedule has, of course,
been conveyed to DOE on numerous occastons. We are perhaps more concerned
that the year 2003 is also an arbitrary date; of more importance is that
the job is performed properly. The time frame should not be the driving
factor. Additionally, the formatted achievements seem to mask two elements
central to the plan amendment: 1) the five year extension revised schedu-
le; and 2) the restart of second round repository studies; both are

|_ discussed below.
SITING METHODOLOGY

The DOE developed and applied a formal siting methodology to determine
preferred sites for characterization. The document, however, notes that
value judgments by policymakers were also included in the selection deci-
sion, There is no mention, however, of the relative weights that the tech-
nical data and value judgments were given in the selection decision
process. These should be described to make the understanding of the docu-

|__ment more complete.
ALTERNATE TECHNOLOGIES

The Amendment discusses storage technologies developed to assist utilities
in improving or adding onsite storage capacity. However, the Plan does not
describe any effort provided in developing reclamation strategies or in
assessing alternative uses for high level radioactive spent fuel as called
for by the Nuclear Waste Policy Act (NWPA). This element, in terms of
total program activities, may be one of the greatest lost opportunities of
the program to date.
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TIME EXTENSION

The plan amendment calls for a five year extension for waste acceptance at
the first repository (from 1998 to 2003). This while still retaining the
NWPA mandated utility-DOE waste transfer date of 1998. These time frames,
of course, are based mostly on the assumption that a Monitored Retrievable
Storage (MRS) facility will be operational and will be able to accept waste
by 1998. The assumption is tenuous at best, given the past performance of
DOE in meeting program milestone dates. Program activity slippage (MRS and
repository) may well continue and increase as the general public becomes
more informed and involved, and as policy makers become more sensitive to
the issues and related opportunities. Of course, the opposite may prove to
be the case with policymakers becoming more pressured by the nuclear utili-
ties as the 2003 (or 1998) time frame approaches. The other guidingprinciple in the Plan is that Congress will fully fund DOE's proposedbudgets, also a tenuous assumption given last fiscal year's federal budgetallocations. The document should provide a discussion of contingencies in

|_the event these milestones cannot be met.

MONITORED RETRIEVABLE STORAGE (MRS)

The MRS facility is described as a concrete surface storage facility able
to accept a total of 15,000 metric tons of uranium for a period of 30
years, It is also to function as a waste preparation facility. The faci-
lity is to be operational in 1998, a two year slippage from the original1996 start-up date. The amendment fails to provide project milestone dates
leading to the construction and operation of the facility by 1998.
Since the MRS is a key program facility the schedule for the first reposi-tory (Page 8) should be expanded to include the MRS siting process. The
MRS inclusion into the “First Repository Schedule" section will provide the
reader with a more integrated frame work of the total revised program acti-
vity and the relationship between individual component time frames. Also,
& facility of this magnitude may cause significant environmental impacts.
This would require an environmental impact assessment. This may tightenanticipated time frames for MRS implementation.

T~Additionally, in order to make the MRS facility more appealing to potential
host states and tocal governments, DOE is proposing a payment equal to
taxes (PETT), or about $15 million annually. This is one example of DOE
inserting program activities into the NWPA program and changing, it seems,

15

16

OCR

the spirit of the NWPA.

SECOND REPOSITORY

~The fate of the second repository is discussed, but is contradictory. The
document states that “DOE remains firmly committed to a two-repository
system...," which itself is contradictory, since DOE plans to continue

L_only with non-site specific studies on one of the repositories. To further

confuse the issue, DOE has reduced the total quantity of fue) generatedthrough the year 2020 from 130,000 to 106,000 MTU which in the eyes of DOE
reduces the need for the second repository. Logically, bringing the second
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repository on-line sooner than the target date of 2025 would minimize
transportation risks (by the DOT criteria of reduced travel distance to a

repository) and related costs and reduce repository construction costs.
Adhering to the proposed schedule would enable both repositories to accept
waste simultaneously.
CONSULTATION AND COOPERATION

The NWPA directs DOE to submit to Congress a report on the status of
consultation-cooperation (C&C) agreements with most states and affected
Indian tribes. To date no C&C agreement has been finalized. O0E is con-

sidering new initiatives to complete negotiations including generic nego-
tiations on selected issues and third party negotiators. S8oth of these
alternatives probably aren't in the potential host states interest. First,
each site (and state) is unique and DOE should negotiate independently to
mitigate unique adverse impacts. Second, DOE's hand is strengthened if it
can negotiate generically and perhaps create animosity between host states.
Since it is obvious that DOE does not have state, local, or general public
support or confidence, generic negotiation may further deteriorate program
confidence in the eyes of local governments. Also, third party nego-
tiations (particularly arbitration) may result in outcomes which lie out-
side of interests and influence of the nost states.

FINANCIAL ASSISTANCE

In addition to the financial assistance provisions identified in the NWPA,
the DOE may propose to Congress provisions that may cause special socioeco-
nomic burdens not contemplated under the NWPA. These burdens could include
intangible or difficult to quantify impacts, impacts which extend beyond

18 local jurisdictions or impacts that would occur earlier than anticipated.
However, the document hints that Congress may wish to consider additional
financial assistance to reimburse reasonable and direct expenses incurred.
How is "reasonable" defined? Indirect Impacts may be the most onerous and

|_most in the need of requiring mitigation funding.

276

OCR DB-106087
Holtec_PAL-000500



.

OCR

029
NUCLEAR WASTE
STUDY PROGRAM

CONFEDERATED TRIBES
ofthe

Umatilla Indian Reservation
P.O. Box 638

PENDLETON, OREGON 97801

Area Code 503 Phone 276-3018

April 1, 1987

Mr. Ben Rusche, Director
Office of Civilian Radioactive
Waste Management
United States Department
of Energy
1000 Independence Avenue, S.W.
Washington, D.C. 20585

Re: CTUIR Comments on Draft Mission Plan Amendments

Dear Mr. Rusche:

Enclosed please find the comments of the Confederated
Tribes of the Umatilla Indian Reservation to the draft Mission
Plan amendments. As you know, the Mission Plan was designed to

provide an informational base sufficient to permit informed
decisions concerning the repository program. The CTUIR comments
take issue with several aspects of the informational base
contained in DOE's draft amendments and the conclusions DOE
reaches based on the information.

We appreciate this opportunity to present our comments.

For the Confederated Tribes
“ of the Umatilla Indian Reservation

et
Wilifam Burke, Director
Umatilla Nuclear Waste Study Program

Enclosure

277
185-015 0 87 - 10 HQ0006078

DB-106088
Holtec_PAL-000501



.

OCR

COMMENTS ON THE DRAFT

MISSION PLAN AMENDMENT

Office of Civilian Radioactive Waste Management

Submitted by:
CONFEDERATED TRIBES OF THE

UMATILLA INDIAN RESERVATION

April 1, 1987
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1.0 INTRODUCTION

1.1 PURPOSE

This document provides comments of the Confederated

Tribes of the Umatilla Indian Reservation (CTUIR) on the Draft

Mission Plan Amendment (DOE/RW-0128) issued by the Office of

Civilian Radioactive Waste Management for review by the affected

states and Indian tribes.

1.2 PROPOSED MISSION PLAN AMENDMENTS

The proposed amendments to the current Mission Plan

(dated June 1985), according to the stated objectives in the

Draft Mission Plan Amendment, would seek Congressional
authorization to:

A. Revise the schedule for siting and development of

the first nuclear waste geologic repository as

mandated in the Nuclear Waste Policy Act

(PL97-425) from an operational date of January
1998 to the year 2003;

B. Design, license, construct, and operate a Monitored

Retrievable Storage (MRS) facility which would

become operational by the year 1998;

cease further site-specific work by DOE on siting
of a second repository until much later in the

repository program;

D. Continue current development activities on the

nuclear waste transporation and storage programs.
The following are comments on the Draft Mission Plan Amendment
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and are directed toward the overall waste management system

design and development program as discussed in the Amendment and

in recent announcements by the U.S. Department of Energy, Office

of Civilian Radioactive Waste Management (OCRWM).

2.1 REVISED SCHEDULE FOR THE FIRST REPOSITORY

OCRWM proposes to extend the schedule for the first

geologic repository from the NWPA-mandated operational date of

January 1998 to the year 2003. Reasons cited in the Amendment

for this schedule change include: (a) “significant recent

achievements in the waste-management program;" (b) increased

requirements for information to be developed during site

characterization as required by the U.S. Nuclear Regulatory
Commission; (c) more extensive consultation and cooperation with

host states and affected Indian tribes; (da) reduced accumulated

inventories of spent fuel during the period 1998 - 2020; and (e)

proposed availability of a MRS by 1998.

A. Page 2, last paragraph. The CTUIR is tremendously
concerned about DOE's scientific approach in entering the site

characterization phase. DOE officials have explicitly stated that

the operating premise of the Department at the outset of site

characterization is that all the sites will be found suitable for

repositories.

On page 2, DOE presents its presumption with a passing
recognition of the regulatory aspects of the repository program.
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The Draft Mission Plan Amendment reads: “Given the analyses in

the environmental assessments, the information base, and the

results and insights obtained with the decision-aiding
methodology, the DOE believes that the candidate sites will be

demonstrated to be suitable for a repository, recognizing that

the demonstration of suitability must await the results of site

characterization and complete performance assessments against
regulatory requirements." This approach turns scientific method

on its head. It certainly is not the operating premise of an

investigation designed to vigorously and conservatively test and

analyze sites to insure that the public health, safety and the

environment are protected.

The CTUIR concerns about DOE presumptions concerning site

performance were amplified by the NRC comments on the Hanford

Environmental Assessment. The NRC found that many of DOE's

conclusions in the EA were “overly favorable," or “optimistic”.
Furthermore, the NRC found that in several instances DOE findings
of favorable site conditions were based on sparse data that could

just as easily support alternative findings adverse to DOE's

interpretation. As a result, the NRC characterized many of DOE's

favorable findings as “premature”, “extremely tenuous” and not

reached by a “conservative approach".

It is the combination of DOE's operating premise about the

suitablity of the sites selected for characterization and the

eagerness of DOE to interpret the existing data, however sparse
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or ambiguous it may be, as suporting that premise that concerns

the CTUIR. It effectively shifts the burden of proving the flaws

in a site to the affected parties or public interest groups.

This approach by DOE ignores the duty Congress placed on DOE to

select sites that protected the environment and developed public
confidence. It also disregards the burden of proof DOE must

carry in seeking a license from the NRC to construct the

|repository.

B. Page 2, 4th paragraph - The comments concerning the

National Academy of Sciences review of the siting methodology in

the text is misleading. If you are going to report on the NAS

review of the multiattribute utility analysis, do not quote only
the favorable material in the text. Tell the whole story. The

reader has to read the footnote on page 2 and page 20 of Appendix
A to understand the limited scope of the NAS review. DOE clearly
wants to leave the reader with the impression that the NAS

blessed the actual use of the methodology to recommend sites for

characterization. As even DOE recognizes, that did not occur.

The CTUIR thinks the main text of the Mission Plan Amendment

should reflect the scope of the NAS review and their suggestions
which DOE decided to ignore.

Therefore, the end of the fourth paragraph should read as

follows:

The revised methodology and the proposed
approach to its application were reviewed and
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found appropriate by the National Academy of
Sciences. The NAS did not review in detail
the data and judgments on which the
conclusions from the multiattribute proceduré
are based nor did it review the
site-recommendation decision or comment on the
three sites recommended for characterization.
DOE also chose not to involve outside experts
in the site ranking process as the NAS advised
so as to allay concerns about bias.

C. Pages 4-9 concern the extension of the first repository
schedule. The CTUIR supports DOE's proposal that the schedule

for the first repository be set back 5S years. The delays in

releasing the Environmental Assessments and the complexity of the

3 site characterization studies support DOE's request for

additional time. The CTUIR does not, however, agree with much of

DOE's rationale for why additional time is needed listed in the

Amendment. DOE certainly cannot expect anyone to believe that

their consultation with affected states and tribes is the primary
reason for the delays in the program to date.

The CTUIR's specific response to the rationale supporting the

extension is as follows:

Page 6. The CTUIR questions DOE’s claim it has

adopted the principle that its schedule for the first repository
would not be pursued at the expense of consultation and

interaction with affected parties and the public. When was the

principle adopted and what implications will it have on DOE's

implementation of the NWPA? If the principle has been embraced

by DOE, why were affected parties denied access to the technical
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coordinating groups until the GAO suggested it? Why did DOE take

such a restrictive view of the independent oversight authority
the 9th Circuit rejected in the Nevada decision? Why has DOE

consistently taken such a narrow view of the authority of

affected tribes under the Act until such time as the tribes

carried the burden of persuading DOE that their interpretation was

in conflict with the intent of Congress? If consultation is a

guiding principle, why has Congress concluded DOE's consultation

efforts have failed and decided to withhold $79 million of DOE's

FY'87 budget until DOE can certify progress in consulting with

affected parties? It is also interesting to note that all of the

Department's examples of consultation cited on page 6 are the

subjects of some 40 lawsuits filed by affected parties and public
interest groups. DOE is dead wrong on this issue. Their

consultation efforts have been inadequate and the Department's
meager attempt at complying with the NWPA's consultation

requirements certainly do not explain the delays in the

repository program to date.

While being critical of DOE's consultation efforts in

the past, the CTUIR supports any endeavor designed to improve the

level of consiltation with affected parties. Towards this end,
the CTUIR supports the proposal that additional time should be

allotted for interaction with affected parties during site

characterization and for review of the draft environmental impact
statement. At the same time, the Draft Mission Plan Amendment

contain no DOE plan to render the consultation process more

effective. More time for review of affected party comments does
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not equal effective consultation.

2. On Pages 6 and 7 DOE describes the need for more

technical information. They recognize the need for more

information required to prepare an environmental impact
statement, and recognize that additional time will be needed to

sink a shaft with various undergound testing being more

extensive. They discuss the need for a larger second shaft and

imply there will be more horizontal drifting in the basalt and

tuff.

What DOE does not say is that the Basalt Waste Isolation

Project (BWIP) is on the critical path of the whole repository
program. The BWIP site needs the most time to competently study
the area before they can judge the licensability of the site.

DOE does not say it will take far more money and time than

previously thought would be needed to do an adequate job of

characterizing all 3 sites. The CTUIR feels DOE should say that .

the basalt sight is a major cause for the delay in the selection

of the first repository. It is our understanding that this

schedule is very optimistic at the basalt site. If any major

delay occurs along the critical path it could further postpone
the project costing more time and money than even now thought.

The CTUIR wonders when the law of diminishing return sets in.

When will this project cost the ratepayers at the basalt site so

much it is not worth proceeding any further?

3. On page 8, DOE claims that in-situ testing at the

basalt site will begin in the first quarter or 1992. The CTUIR

finds the revised schedule for geohydrology and in-situ testing
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for BWIP appears to be overly optimistic. Any delays in the

geohydrology test program prior to initiation of exploratory
shaft construction could either seriously compromise test results

or delay the entire repository program.

4. DOE should allow more time, given DOE's failure to

develop the confidence of affected parties, for review of its

site selection report to the President. See page 7-8. DOE

states it "expects to send the site-selection report to the

President in late 1994 and to submit the license applicatian to

the Nuclear Regulatory Commission approximately 60 days later....®

It appears at the present time that DOE can safely assume a

Notice of Disapproval will be filed by the state and/or tribe to

whatever site DOE selects. The state or tribe has 60 days to

file a NOD if the President approves of DOE's recommended site.

Section 115(b). Following the filing of a NOD, Congress must

pass resolutions overriding the NOD in both houses. Section

115(c). Congress is provided 90 calender days of continuous

session to act on a NOD and the time period begins when Congress
receives the NOD. Ié. Por the accuracy of the timetable for

completion of the first repository, DOE should recognize that, at

a minimum, an additional 3 months will be needed before the

license application can be submitted to the NRC.

5. Beginning on page 7, DOE claims it intends

g| to use the near-term schedule extension in several ways. First,

DOE states there will be "greater involvement by States and
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11

affected Indian Tribes in the technical program." While the

CTUIR would openly support such a proposal, this is the first we

have heard of it. What does this mean? The only time extension

for interaction with States and Tribes is the 6 additional months

to receive and address EIS comments. That hardly amounts to

greater involvement in the technical program by affected parties.

DOE also refers to more time for interactions with affected

parties on the site characterization plans (SCP). This

"proposal" does not constitute greater involvement in DOE's

technical program than that which Congress intended in the NWPA.

Section 113 of the Act requires DOE to submit the SCPs to

affected parties for their review prior to sinking a shaft, to

give those comments full consideration and, to the maximum extent

practicable and in consultation with affected parties, DOE must

conduct site characterization activities in a manner that

minimizes adverse environmental impacts. The “greater
involvement" to which DOE refers, but gives no details about,

could be nothing other than the recognition of the oversight
authority Congress provided affected parties.

~

The CTUIR suggests that DOE explain what greater involvement

for affected parties they envision and what additional time is

required for that involvement. And, the CTUIR urges DOE to avoid

their inclination to attribute their need for an extension of the

first repository schedule because of DOE's consultation

initiatives with affected parties. The Draft Mission Plan
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Amendment contain no such initiatives. Rather, it only
sometimes genuflects to the oversight role of affected parties,
makes inflated promises to involve affected parties and is

consistently silent on the details.

TRANSPORTATION AND STORAGE PROGRAMS

On p. 4 of the Draft Mission Plan Amendment, “progress in

transportation and storage technologies" is cited. Activities

reported on p. 4 include: (a) issuance of DOE's Transportation
Business Plan and Transportation Institutional Plan; (b) progress
in developing dry-storage and rod consolidation technologies; and

(c) release of requests for proposals for procurement of a

"from-reactor” shipping cask.

12 While it is recognized that the plans cited above are

intended to provide details on the transportation program, the

Mission Plan Amendment should provide at least *strategic"
information concerning:

a. any proposed revision to the transportation cask

development program that would be associated with
the proposed new schedule for the repository

Program; and

b. plans for development of a "from-MRS" transport
cask that would be related to the proposed MRS.

2.3 DEFENSE HIGH-LEVEL RADIOACTIVE WASTES

The Draft Mission Plan Amendment is silent concerning any

plans by DOB for permanent disposal of defense high-level wastes13
(DHLW). The announced decision by the President directing the
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Secretary of Energy to proceed with plans for “co-mingling" DALW

with commercial high-level wastes and spent fuel in a common

geologic repository is not mentioned in the Amendment.

The proposed Mission Plan Amendment should describe DOE's

plans and schedule for management, transport, and emplacement of

DHLW in a repository. This information should include the

current DOE forecasts for DHLW solidification, availability for

emplacement in a repository, and plans for funding DHLW

Management expenditures.

2.4 PROPOSED CESSATION OF WORK ON THE SECOND REPOSITORY

Pages 10 and 11 - Delay of the Second Repository.
The CTUIR has several comments on DOE's latest characterization

of their second repository cancellation decision. They are:

1. DOE's decision of May 28, 1986 concerning the

second repository is inaccurately Gescribed on page 10. DOE's

decision was to postpone indefinitely the second repository
program. DOE attempted to justify this decision, which is in

clear violation of the letter and spirit of the NWPA, by claiming
its actions were prudent. Subsequently, DOE has apparently

realized that revising the Mission Plan cannot amend the

Mandatory provisions of the NWPA. Nonetheless, to say DOE merely

decided it would be prudent to postpone the second repository
program last May is wrong.

15
2. The factors listed for postponing the second
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repository, even if you assume the factors are credible (and the

CTUIR does not), do not support DOE's May decision to postpone
the second repository program. Congress used mandatory,
non-discretionary language in Section 112(b)(1)(C) which states

that the Secretary shall nominate 5 sites as suitable for

characterization for the second repository by July 1989.

Nominiation of these sites was not left to the discretion of the

Secretary and the Act does not indicate that reduced waste

volume, progress in the first repository program, the MRS or

fiscal considerations are relevant to the Secretaries duty to

nominate the sites.

_ 3. Secretary Herrington's statements before Congress in

February indicate that DOE has conceded that revising the Mission

Plan is not, as a matter of law, sufficient to amend the

requirements of the NWPA. Therefore, the Draft Mission Plan

Amendment has changed the Secretaries tune from last May. Rather
than effecting a change in the Act, the Draft Mission Plan

Amendment is now viewed as only a proposal for amending the NWPA.

16 There is considerable concern that any action taken by Congress
on the FY'88 budget for DOE's repository program will be

construed by the Secretary as approval of the Mission Plan

Amendment. That would be an erroneous interpretation that could

further entangle DOE in litigation. DOE should recognize in the

Amendment that affirmative action explicitly adopting the

Secretaries proposal to postpone the second repository would be

required by the House and Senate before the Mission Plan proposal
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17

becomes effective.

2.5 CONSULTATION AND COOPERATION

The CTUIR comments on this section are as follows:

1. The paragraph on page 12 listing the negotiations
with the CTUIR is incomplete. The CTUIR terminated C and C

negotiations with DOE on January 5, 1987. Since DOE finds it

necessary to indicate why negotiations cease, the CTUIR

termination of negotiations last January was caused by DOE's

consistently narrow interpretation of the NWPA so as to prevent

affected tribes from assuming the oversight authority Congress

intended. In addition, the CTUIR was experiencing considerable

difficulty in securing its grant for FY'87. Under these

circumstances, the CTUIR felt continuing negotiations was futile.

While DOE has resolved several of these issues in a manner the

CTUIR finds acceptable, grant problems linger and the CTUIR has

not decided whether to resume C and C negotiations at this date.

2. DOE did not send a letter to the CTUIR on

November 19, 1986, requesting that C and C negotiations begin or

resume. The CTUIR was involved in negotiations at that time.

3. The CTUIR Report to Congress on the status of C

and C negotiations between the Tribe and DOE was sent to DOE

Headquarters in mid-January 1987. It is hoped this report, along

with the comments of other affected parties, will be submitted to
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Congress prior to the final Mission Plan Amendment is presented
to Congress.

4. The CTUIR strongly disagrees with DOE's poorly
disquised attempt to lay the blame for no signed C and C

agreements on the nature of the repository program and the

differing perspectives of DOE and the affected parties. That

Strained justification does nothing to explain the failure of the

CTUIR negotiations to move beyond the recitals, definitions and

boilerplate provisions of an agreement in 2 years of discussions.

That explanation can be found in:

a. The poor preparation of DOE's negotiating
team. DOE has been unprepared to discuss important issues

concerning the role of Indian tribes in the U.S. federalist

system, tribal treaty rights and possessory and usage rights
areas, federal trust responsibilities etc. As a result,

education of DOE on these important issues prevents the effecient

negotiation of more substantive provisions.

b. DOE consistently has adopted the most

narrow interpretation of NWPA sections concerning the authority
of affected Indian tribes.

c. DOE negotiaters have endeavored to see

that a C and C agreement does nothing other than restate the

wording of the NWPA. There is no incentive for a party to engage
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20

in negotiations over rights they already have without the

agreement.

d. The CTUIR confidence in DOE's repository
program has been irreparably damaged when the Tribe learned of

the manipulations leading to the selection of Hanford for

characterization and the second repository postponement. As a

result, DOE's credibility has been reduced to a level that makes

negotiating issues of critical concern to the Tribe very
difficult. A recurring thought is, if DOE can ignore the NWPA in

implementing the repository program, they can certainly ignore a

C and C agreement with the CTUIR.

The CTUIR experience in C and C negotiations with DOE

suggests that DOE ought to assume more responsibility for their

inability to get even one agreement signed in the past 4 years.

5. Reference is made on page 13 to the meeting DOE

called in New Orleans last November to discuss a revised

definition of consultation and cooperation. The present Mission

Plan definition of consultation and cooperation requires DOE to

Go absolutely“nothing. DOE called affected parties to the

meeting at the last minute in the hopes we would resolve the

three year old problem of consultation deficiencies in a day.
DOE provided no proposal on a revised definition. DOE claimed

they wanted to get the revised definition in the Draft Mission

Plan Amendment due out in a few months. We agreed resolution of

293
HQ0006094

DB-106104
Holtec_PAL-000517



.

OCR

21

22

this problem would take longer than DOE's Mission Plan schedule

could accommodate. DOE claimed the initiative would continue.

The Draft Mission Plan Amendment says DOE wants to hold more

meetings with affected parties to define consultation before the

Mission Plan Amendment is submitted to Congress. As of April 1,

1987 we have not heard from DOE on when such a meeting might be

scheduled. We think DOE's failure to follow up on the November

meeting reflects their commitment to coming to a mutually

satisfactory definition of consultation and cooperation.

In any event, since DOE officials stated at the last ISCG

meeting on March 11, 1987, that no follow up meetings have been

scheduled, the CTUIR suggests the last sentance of the first full

paragraph on page 13 be removed.

6. The Draft Mission Plan Amendment claims to

contain new initiatives to encourage C and C negotiations but

doesn't mention anything that could be characterized as an

initiative. DOE's suggestion of generic C and C negotiations
have been unequivocally rejected by all affected parties. The

Act requires DOE to conduct negotiations with each affected

party. DOB's~acceptance of a “most favored nation® clause in a C

and C agreement, whereby the first party to sign an agreement can

receive the benefits of agreements signed subsequently by other

affected parties, is not an initiative. It's a common clause in

agreements of this nature. DOE's claim it is prepared to seek

the services of third-party negotiators hardly seems much of an
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initiative. This proposal is more accurately characterized asa

tool and one that, from the perspective of the CTUIR, will yield
little.

2.6 FINANCIAL ASSISTANCE AND OTHER MEASURES

Page 14, second paragraph, states, “It is

possible...that a waste management facility may lead to special
socioeconomic burdens...," and “The Congress may therefore wish

to consider additional financial assistance... This statement
28

is unclear as to whether it is a proposal. If so, what specific
measures does DOE propose? Socio-cultural as well as

socioeconomic impacts and burdens should be included in any such

proposal.
memed

3.1 COMMENTS ON THE APPENDICES TO THE AMENDMENT

The CTUIR comments to the appendices are as follows:

1. Appendix A, page 21, A.2, describes the “issues hierarchy
and issue-resolution strategy® which is oriented to the federal

(NRC) licensing system. This issue-resolution system should be

more fully described in the Mission Plan Amendment or an appendix
24| to such document and should restate the “key issues” and

subsidiary issues as was provided in the 1985 Volume I, Part II.

Any refinements or revisions to these issues since issuance of

the 1985 plan should be incorporated in the Mission Plan Amendment.

The Mission Plan Amendment should also provide discussion of

other issues not related directly to licensing or site
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26

27

OCR

suitability issues...namely, issues related to institutional

relations and intergovernmental cooperation, provision for

postclosure site surveillance by the federal government or the

affected governments, and other nonlicensing issues.

2. Page 27, fourth paragraph, discusses revisions to

plans for site characterization of the Hanford site.

The description provided should include explanations of the

requirements for increasing the size of one of the two (2)

exploratory shafts (from 6 feet to 10-12 feet in diameter) and

for expanding the underground testing area from 1500 feet to

perhaps 3400 feet of tunneling.

3. Appendix B on page 33, mentions the major milestones

for site selection, and includes a provision for a 90-day public
comment period for the draft environmental impact statement.

A 90-day public comment period is seriously inadequate given
the likely degree of public interest. At least 180 days should

be provided for review and comments by the affected governments
and the general public.

ed

4. Appendix C, page 40, last paragraph, states that,

"...the proposed compensation (related to the MRS), which is not

currently authorized by the Act, would be equivalent to the taxes

that a commercial facility would pay to the local and State

governments."
The compensation referred to here is not “impact mitigation
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compensation;*® rather, it is only payments-equal-to-taxes* or

what any facility would pay as its fair share of support for

public facilities and infrastructure (roads, schools, police,
general government, etc.). Financial compensation and/or other

mitigation for impacts attributable to the MRS should be provided
in the Congressional authorization for such facility. Such

“impact assistance" should be over and above the “payments-equal-
to-taxes” discussed in the Draft Mission Plan Amendment.
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STATE OF TEXAS
OFFICE OF THE GOVERNOR

AUSTIN. TEXAS 78711

WILLIAM P. CLEMENTS. JR. Apri} l, 1987
GOVERNOR

Mr. Ben Rusche, Director
Office of Civilian Radioactive Waste Management
United States Department of Energy
1000 Independence Avenue, S.W.
Washington, D.C. 20585

RE: State of Texas Comments on the OCRWM Draft Mission Plan Amendment,
January 1987

Dear Mr. Rusche:

We have reviewed the subject document and Governor Clements has asked
that I provide the State of Texas comments to you, as requested in your
letter of January 28, 1987,

The Oraft Mission Plan Amendment is actually a document that serves a
number of functions for the Office of Civilian Radioactive Waste Management,
few of which conform to the scope of a Mission Plan, as described in Section
301 of the Nuclear Waste Policy Act. When viewed in its entirety, the docu-

ments consists of the following unacceptable elements and shortcomings:
(a) an FY 88 authorization and budget proposal, that among other

2 problems does not conform with the Presidential FY 88 budget
= proposal as submitted to the Congress;

3 (b) a schedule for siting, licensing and development of a first
repository that does not conform to the requirements of the NWPA;

(c) the indefinite postponement of the site selection process for a
4 second repository that does not conform to the requirements of the

NWPA;

(d) a effort to achieve a de facto authorization for construction of a
§ Monitored Retrievable Storage facility, contrary to the procedure

for MRS authorization identified in the NWPA;W

6 (e) a waste acceptance schedule that depends upon the operation of a MRS
facility that is neither authorized nor in conformity with the scope
and purpose of the MRS, as provided in the NWPA;
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Mr. Ben C. Rusche
- April 1, 1987

(f) the consideration of an initiative to encourage Consultation and
7 Cooperation Agreement negotiations that involves “generic

negotiations”, contrary to the provisions of the NWPA that speak
directly to individual, or separate agreements;

VW

(g) the failure to include discussion and integration, through schedule
and budget, of the existing plans of the OCRWM to establish a major

8 change in the management of the site characterization and licensing
program, that involves the use of a OCRWM-wide Systems Engineering
and Development contractor, and significantly changes the roles of
the individual project offices.

Given the above identified elements and shortcomings of the Oraft
Mission Plan Amendment document, it is the position of the State of Texas
that a revised Draft Mission Plan Amendment document should be generated and
issued for review according to the procedural provisions of the NWPA. The
January 1987 Draft Mission Plan Amendment should be withdrawn, and the
revision should be drafted in such a manner as to comly with the require-
ments of the NWPA, and specifically conform to the requirement of Section
301(a)(3) in instances where the OCRWM has proposals that, in fact, do not
conform to the NWPA. The cited requirement of the NWPA regarding the content
of a Misston Plan is as follows:

an evaluation of financial, political, legal, or institutional
problems that may impede the implementation of this Act, the
plans of the Secretary to resolve such problems, and recommen-
dations for any necessary legislation to resolve such problemsTemphasts aadety.

The subject document includes a number of specific inaccuracies and
incomplete representations, but given the nature of our primary comment in
this letter, it does not appear to be productive to recite the specific
infractions, since, in our view a complete revision of document is in order.
Upon issuance of a revised Draft Mission Plan Amendment that conforms to the
requirements of the Nuclear Waste Policy Act, the State of Texas will assume,
once again, its review and substantive comment responsibility with respect to
the Mission Plan provisions of the Act.

VW

We appreciate the opportunity to review and respond to the subject
document, and look forward to your consideration of our stated position.

Sincerely,

Sie
Steve Frishman, Oirector
Nuclear Waste Programs Office
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RICHARD H. BRYAN STATE OF NEVADA ROBERT R. LOUX

Governor Executive Director

AGENCY FOR NUCLEAR PROJECTS
NUCLEAR WASTE PROJECT OFFICE

Capitol Complex
Carson City. Nevada 89710

(702) 885-3744

April 1, 1987

Mr. Roger Gale, Director
Office of Policy, Integration and

Out reach
Office of Civilian Radioactive

Waste Management
U.S. Department of Energy
1000 Independence Avenue
Washington, D.C. 20585

Dear Mr. Gale:

Enclosed please find comments of the State of Nevada on the
U.S. Department of Energy's Draft Mission Plan Amendment (DOE/RW-
0128), dated January 1987. I have also enclosed comments on the
same document from Lincoln County/City of Caliente. These
comments should be treated with the same degree of concern that

you will treat the State's comments.

Should you have any questions, please do not hesitate to
contact me.

Sincerely,

Robert R. Lo
Executive Director

RRL/gjb
Enclosures
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April 1, 1987

1 a.

b.

2

ce

3

OCR

STATE OF NEVADA
COMMENTS ON

U.S. DEPARTMENT OF ENERGY
DRAFT MISSION PLAN AMENDMENT

LegalityofAmendmentsProposed
It is widely recognized that the programmatic changes
proposed by the Draft Mission Plan Amendment are illegal
under the Nuclear Waste Policy Act (NWPA); in particular:

The Department of Energy's (DOE) proposal to
“indefinitely postpone” the second repository search
violates Section 112 (b)(1)(C) of the NWPA, 42 U.S.C.
10132 (b)(1)(C), as it makes it impossible for DOE to
meet the statutory deadline imposed. This issue is
before the Ninth Circuit Court of Appeals in Washington

Herrington, No. 87-7085. In that case, the court
recently granted Petitioner's motion for expedited
consideration of its declaratory judgement motion.

DOE's proposed “extension® of the schedule for the
first repository violates Section 112 (b)(1)(B), 114

and (d), 42 U.S.C. 10132 (b)(1)(B), and 10134
and (d). Nevada has always preferred, and

continues to prefer, that site characterization not be
compromised in favor of program deadlines.
Nevertheless, DOE should request statutory changes in
the deadlines rather than proposing to act unilaterally
in the face of them. Nevada also has an interest in
DOE's observance of statutory deadlines, which is, to a

. certain extent, countervailing to Nevada's interest in
complete site characterization. That interest is that
the, threat of DOE's repository selection program nothang over Nevada for an unreasonable period of time.
Thus, DOE's inability to determine, within a reasonable
period of site investigation, and within the deadlines
imposed by Congress, that the Yucca Mountain site is
suitable for development as a repository should
constitute a finding that it is not.

DOE's proposed waste acceptance schedule violates its
disposal contracts with nuclear utilities required by
Section 302 (a)(1) and (5)(B) of the NWPA, 42 U.S.C.
10222 (a)(1) and (5)(B), both of which require
"disposal," not storage. “Disposal” is a statutorily
defined term; Section 2 (9), 42 U.S.C. 10101 (9).
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2. ReviewofPreviousDOEActivities
DOE's description of “Achievements in the First Repository
Program” (p. 2, 3) is self-serving at best, and deceiving at
worst. DOE's site selection guidelines were late because of
DOE's own management changes, and its own insistence for
guidelines which would notalter preconceived site
selections. State and public input, to which DOE assigns
responsibility for delay (p. 5), was not integrated into the
site selection guidelines. DOE's site nominations were also
procedurally and substantively defective. No state
consultation was incorporated in those decisions (which
occurred simultaneously, rather than serially). Sites
outside the 5 nominated were not compared, as required by
Section 112 (b) (iv), 42 U.S.C. 101232 (b) (1) (E) (iv).
DOE's supposedly objective “decision aiding methodology” was

overridden by political preference predetermined choices and
by interjecting and “diversity of rock type” considerations
only after application of the methodology.
DOE even mischaracterizes the National Academy of Sciences
(NAS) review of this methodology (p. 2). The NAS‘s major
criticism was that DOE should let some objective party,
outside the agency, apply the methodology to the sites under
consideration--DOE would not, and did not. Had NAS's

Griticisa been heeded, the recommended sites would have been
erent.

DOE‘sProposedSiteCharacterizationSchedule andPlan isPrejudicialtoNevada

DOE does need additional time in the near term to prepare
for and begin site characterization, but DOE will need even
more time than has been allotted by the DOE in the Mission
Plan Amendment for the underground testing portion of site
characterization. The precedent for the length of time
required during this phase of testing has been established
in the Etropean programs, especially at STRIPA in Sweden. A
recent publication “SKB R&D Programmed 86 - Handling and
Disposal of Nuclear Waste," September 1986, states that
present underground testing at STRIPA was started about
1976. The last phase of testing at STRIPA (Phase 3) will
require another 6 years. DOE's time limits for underground
testing (approximately 2 years) are incredibly optimistic.
By late 1993, when DOE proposes to recommend a site for
development, Yucca Mountain will have undergone 27 months of

underground testing, Deaf Smith 15 months, and Hanford 12
months.

The time periods for Deaf Smith and Hanford will not even
allow for preparation for testing, much less actually
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conducting comprehensive tests and analyzing their results.
DOE's EIS, required by Section 114 (f) will be based on an

uneven amount of data between sites, a certain statutory
defect given the requirement that characterization be

| complete at all 3 sites.

 poe's current characterization schedule indicates that it
could proceed to Nuclear Regulatory Commission (NRC)
licensing before site characterization was complete at one

or more sites. This is inconsistent with the statutory
Gefinition of site characterization, Section 2 (21)(B), 42

6 U.S.C. 10101 as well as the requirements of Section
114 (£), 42 U.S.C. 10134 (£). DOE's schedule indicates that
it will either elect to advance the Yucca Mountain site to
NRC licensing with inadequate comparative information about
the other 2 sites, or will advance one of the other sites to
NRC licensing with an incomplete application. Neither
approach would lead one to conclude that technical

|objectivity is at the heart of the program.

The Draft Mission Plan Amendment discusses the “issues
hierarchy and issue resolution strategy” which DOE will
utilize (pp. 22-26). The Amendment informs, for the first
time, that this hierarchy and strategy will guide site
characterization. Obviously, part of “a general plan for
site characterization activities," these documents should be
published for affected states to review before DOE becomes
committed to any irretrievable course of site research. See
Section 113 (b)(1)(A), 42 U.S.C. 10133 (b) Though

7 the Draft Amendment is long an explanation of how a

hypothetical “issues hierarchy and issue resolution strategy
would be structured, we fear that, like the highly touted
"“multiattribute decision aiding methodology” for site
selection, this intellectual-sounding approach will be

nothing more than a method for DOE to confirm predecision
ases.

Nevada reserves its substantive evaluation of the “issues
hierarchy” and issues resolution strategy until it is fully

|. publisheg.
The Draft Amendment also discusses DOB's "Plans for Site
Characterization Activities" (pp. 26-28). The discussion
discloses that 3100, 5400 and 9600 linear feet of “main
testing area“ will be excavated at Hanford, Deaf Smith and
Yucca Mountain, respectively. Yet Yucca Mountain has

8 physically the smallest potential repository block of the
3. Why does it require the largest (by 2 times) excavation
for characterization? No explanation is offered. Perhaps,
it is only because DOE will have the time to excavate that
area at Yucca Mountain, but not at Hanford or Deaf Smith.
Nor has DOE previously discussed this aspect of site
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characterization with Nevada Officials. Because no
consultation has occurred on this subject, it is impossible
to evaluate whether DOE is meeting its statutory duty to
“conduct site characterization activities in a manner that
minimizes any significant adverse environmental impacts"
which DOE or the state may identify. See Section 113 (a),
42 U.S.C. 10133 (a).

DOE's brief Draft Mission Plan Amendment is self serving and
9 legally wrong. It should be wholly withdrawn.

RRL/gjb
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February 1987 méECEIVEL

JUCLESE WASTE FROGS Os: zr-

Mr. Joseph C. Strolin
Administrator of Planning
Nevada Nuclear
1802 N. Carson

Waste Project Office
Street, Suite 252

Carson City, Nevada 89710

RE: Review Comments to Draft Mission Plan Amendment

Dear Joe:

Pursuant to
Amendment, the

poe

Page 3

Page 3 and
Table 1

Page 9

Page 10

Page 13

my review of the subject Draft Mission Plan
following comments are offered.

In the ist paragraph, the repository system is
defined as including the site, the repository, and
the waste package. I believe we should press to
have the MRS facility included as a part of the
repository system. This may be paerticularly true
with respect to transportation issues as well as
in valuation of. the system for GETT purposes.

A schedule for releasing the Site Characterization
Plan is not provided nor is a schedule for review
of the document.

The Amendment should describe in some detail what
provisions for greater involvement by the States
and affected Tribes are envisioned.

In the @nd peragraph, DOE here refers to “the
waste-management system" which includes the MRS.
We might suggest that DOE coin the “waste-
management system” as overall definition with the
repository and MRS as sub-systems. Such
definitional clarification would help us to be
full participants in the “waste-management system"
Gecisions including MRS.

The State has raised several issues to DOE
regarding why C&C agreements are difficult to
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Mr. Joe Strolin
March 17, 1987

enter into at this time. The major reasons appear
to be mistrust and lack of DOE credibility. The
Mission Plan Amendment should recognize such major
issues and describe how the DOE intends § to
overcome such impediments to the C&C process.

Page 13 The last sentence of the 4th paragraph should be
15 modified to read "Furthermore, in both of the

above cases, gach state and unit of local
government...".

Page 14 The @nd paragraph suggests that DOE is aware of
possible circumstances which may warrant

16 consideration by Congress. DOE should suggest an
effort to further define such impacts as a basis
upon which Congress could take action. As
written, the issue is left in a manner which would
be difficult for Congress to address.

Page 14 The 3rd paragraph should include discussion of
methods by which such diversification would occur.

17 Specific ideas, such as targeting procurements,
might be noted. Further, the text should
recognize the need of state and local governments
to have very early access to information which

= would describe construction requirements.
tn general, I view the Mission Plan Amendment as largely a
document intended to put Congress into a box with the only way

18 out being @ narrow band of options. DOE appears to be attempting
to force Congress to authorize the MRS and to never again reduce
the program budget. I question how much of the extension in time
really has anything to do with making better decisions.

Sincerely,

Mike L. Baughman
President
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COMMONWEALTH of VIRGINIA
DEPARTMENT OF WASTE MANAGEMENT

James Monroe Building, Eleventh Floor
101 North Fourteenth Street

Richmond 23219

April 2, 1987

er

Mr. Ben C. Rusche
Office of Civilian Radioactive Waste Management
United States Department of Energy
Washington, D. C. 20585

Dear Mr. Rusche:

Enclosed are the comments of the Commonwealth of Virginia to
the United States Department of Energy's Draft Mission Plan
Amendment. Thank you for the opportunity to comment on the
proposal.

Very truly yoursr

Cynthia V. Bailey
Enclosure
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COMMENTS OF THE COMMONWEALTH OF VIRGINIA

TO THE UNITED STATES DEPARTMENT OF ENERGY

DRAFT MISSION PLAN AMENDMENT, JANUARY 1987

April 2, 1987

A. Introduction and Background

The Commonwealth of Virginia has reviewed the United States
Department of Energy's Draft Mission Plan Amendment, DOE/RW-0128,
January 1987 (hereinafter Draft Amendment). These comments do
not address the Draft Amendment as it relates to the selection of
the first repository site except insofar as the first site
disposal capacity impacts the second repository process. In
addition, Virginia has transportation concerns associated with
the development of the monitored retrievable storage (MRS)
facility in Tennessee. The development of the transportation
system associated with the MRS facility must include ample
participation from the states. Any transportation scheme must
include adequate notification to the states; the proposals now
under consideration may be insufficient to address the
Commonwealth's concerns in emergency preparedness.

Virginia's comments to the Draft Amendment will focus on
USDOE's second repository program. Three areas in Virginia were
proposed by the January 1986 Draft Area Recommendation Report as
potentially acceptable sites for a second repository. In
Hanover, Louisa and Goochiand Counties, an area of sixty-four
square miles, designated SE-1, is proposed as a reserve or
alternate preliminary candidate site. Two locations in Virginia
are identified as potentially acceptable sites: SE-2, an area of
209 square miles in Bedford County and the City of Bedford and
SE-3, an area of 307 square miles in Halifax and Pittsylvania
Counties. See United States Department of Energy, Draft Area

Recommendation Report for the Crystalline Repository Project,
DOE/CH-15, Crystalline Repository Project Office, Chicago,
Tllinois, 1986, Vol. I. Draft Amendment at 43.

Secretary Herrington's announcement of May 28, 1986,
postponed any further action on the above sites in Virginia.
See Draft Amendment at 44.
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COMMONWEALTH OF VIRGINIA
COMMENTS TO DRAFT MISSION PLAN
APRIL 2, 1987

B. The Draft Mission Plan

In support of its decision to postpone work on the second
repository, the Amendment incorporates points made by Secretary
Herrington in his May 28, 1986, announcement. Specifically, the
Dratt Amendment cites the progress in siting the first
repository, declining forecasts of spent fuel generation, later
estimates of the need for a second repository, the cost of
proceeding with a second repository if the first repository is
adequate for the foreseeable future, and the development of the
MRS facility. Draft Amendment at 44. However, the Draft
Amendment indicates that USDOE spent fuel projections show that a
second repository will be required to accommodate anticipated
waste. Draft Amendment at 11. The Amendment further indicates
that USDOE will continue the second repository program by
conducting non-site-specific studies of potential host rocks.
Finally, the Amendment postpones the second repository nomination
process until the middle to late 1990s and the date for
recommendation of a second repository site by the President to
the Congress until 2010 to 2020. Draft Amendment at 11.

Comments to the Draft Mission Plan

The Commonwealth recognizes that the Nuclear Waste Policy
Act may reguire that a second repository site be developed. See
42 U.S.C. section 10134. However, the Commonwealth questions

2| whether there is any technical basis for the conclusion of USDOE
that a second repository will be required to accommodate waste
anticipated to be generated. Draft Amendment at 11. Indeed,
USDOE's own forecasts cast considerable doubt on this issue.
Amendment at 45. In addition, the proposed development of the
MRS facility may impact the disposal requirements. Until such
time as there~is evidence that a second repository will be

| needed, the search should not resume.

Virginia supports USDOE's decision not to conduct site-
specific work. Amendment at 47. Continuation of non-site-
specific investigations of possible suitable rock will allow the

3 development of a much more reliable body of geologic information.
While more detail of the proposed program is necessary to
adequately evaluate USDOE's intended course of action, the
general parameters of this research as set out in the Draft
Amendment appear satisfactory.

meee
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COMMONWEALTH OF VIRGINIA
COMMENTS TO DRAFT MISSION PLAN
APRIL 2, 1987

In addition, Virginia commends USDOE for recognizing that
the experience and knowledge that will be gained in the first
repository siting program will substantially improve the second
repository siting process. The site identification and site
selection process previously used by the agency must be modified
to assure that adequate information and current data are used
when the time comes to commence site specific studies. Virginia
suggests that an independent body be retained or constituted to
review the entire second repository siting process. Absent from
the Draft Amendment is any explanation of how the second
repository siting program, if necessary, will be reinstated. The
Draft Amendment provides a suitable vehicle for USDOE to set out
how the process is to be resumed.

Financial Assistance to States

USDOE should provide an adequate funding mechanism to all
states and tribes that have rock formations under research even
though the research is non-site-specific. Inasmuch as
crystalline rock continues to be a geologic medium under
consideration by the agency for a second repository, a grant
program should be reinstated to allow active participation by
crystalline rock states and tribes. Specifically, potentially
affected states need funding to monitor the proposed non-site-
specific studies and to track the progress of USDOE research.
Without this monitoring of USDOE research, potentially affected
states would be unable to evaluate the appropriateness of results
and any decisions made from those results.

Te. Conclusion

In summary, the Commonwealth of Virginia supports USDOE's
decision to postpone further site-specific work on the second
repository and to delay siting a second repository until such
time as a more reliable projection of need is available. USDOE
should, however, make funds available to potentially affected
states to track the progress of the program. Finally, USDOE
should devise a mechanism to assure that all states and tribes
are adequately advised of the status of its activities.
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Southern California Edison Company
0. @OxX 800

2244 WALNUT GROVE AVENUE

ROSEMEAD, CALIFORNIA 91770
ROBERT H. BAIDENOECKEA TELCOnONE

OCR

VICE PRESIOENT 018-302-220)

April 2, 1987

Mr. Ben C. Rusche
Director
Office of Civilian Radioactive

Waste Management
U.S. Department of Energy
Washington, D.C. 20585

Dear Mr. Rusche:

Re: Comments on the Draft Mission Plan

Southern California Edison respectively submits the
following comments on the Draft Mission Plan Amendment in
response to the notice published in the February 5, 1982

- Edison is an investor-owned utility
providing electric service in the central and southern
California areas. This service is provided from a variety of
energy resources, including a major ownership share in the San
Onofre Nuclear Generating Station and the Palo Verde Nuclear
Generating Station. Edison is the operating agent for San
Onofre and is vitally interested in the Department of Energy's
(DOE) implementation of the Nuclear Waste Policy Act (NWPA).

Edison has been following closely DOE's high level waste
program and the problems that have been encountered in
implementing its responsibilities under the NWPA. Because
there have been several significant delays in initiating the
program, such as finalizing the Environmental Assessments and
selecting tite sites to be characterized, we believe it is
appropriate and prudent that DOE provide Congress with a
realistic reassessment of the Mission Plan program schedules.
DOE’s ability to meet the planned schedule is vitally important
to utilities who must provide storage space for spent fuel in
the interim.

Edison has cooperated with the Edison Electric Institute,Utility Nuclear Waste Management Group, and the Electric
Utility Companies’ Nuclear Transportation Group in review and
commenting on the Draft Mission Plan Amendment. We concur with
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Mr. Ben C. Rusche April 2, 1987

and support the comments submitted by these organizations. Inaddition, we would like to address specific concerns of Edisonand western utilities seeking clarification of DOE'simplementation of the Mission Plan and changes proposed in the
| araftt amendment.
TI. ExtensionoftheSchedulefortheFirstRepository

Edison has two concerns over delay in the FirstRepository. The first concern is the impact on reactorspent fuel management operations. Edison, like many other
utilities, must plan for and provide storage capacity, andincur associated costs, in order to meet interim needs.The degree of effort and cost involved depends upon thetimely performance of DOE in meeting its obligations underthe Act.

Secondly, it is readily apparent that the principle need2 for the extension in schedule is the time required for

problems that have been identified. State, Indian Tribe,and regulatory agency reviews and lawsuits have alreadysignificantly delayed the program and while the revisedschedule addresses this aspect of the program, it appearsto be tight with little allowance for contingencies. We
recommend that DOE re-evaluate its technical program andproceed only with those items on the critical path. Forexample, the Site Characterization Program (SCP)and, in

soon as possible to avoid further delays. However, other
activities in the SCP may be premature and could bedelayed. The concern in this instance is that activitiesinitiated but not on the critical path may be dragged outthereby unnecessarily delaying and increasing the overall
cost of the program.

TTI. WasteAeceptancestrategy
DOE has incorporated into its contracts with owners andgenerators of spent fuel an obligation to begin accepting

strategy to provide assurance that it can meet this
3 obligation is to place into operation an Integrated

Monitored Retrievable Storage Facility (MRS). As proposedin the Mission Plan the MRS would begin accepting spentfuel prior to startup of the first repository at a rate

The Draft Mission Plan Amendment continues with thisstrategy proposing to begin accepting spent fuel 5 yearsprior to startup of the repository in order to meet the

OCR

non-technical reviews and approvals as opposed to technical

particular, drilling the exploratory shaft, should begin as

waste by January 31, 1998 as prescribed by the NWPA. DOE's

greater than initial receipts proposed for the repository.

January 31, 1998 date. However, the DOE strategy is flawed
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Mr. Ben C. Rusche April 2, 1987

=

because it sets a condition on the acceptance of spent fuel
at the MRS on certain goals being reached in the repository
program. In the Draft Mission Plan Amendment it is linked
to receipt of a construction authorization for the first
repository. This places an uncertainty on the scheduled
operation of the MRS which limits its usefulness to owners

and generators of spent fuel in planning and implementing
their programs for interim storage. The uncertainty
stemming from linkage causes the annual capacity report
beginning in 1987 and the annual acceptance priority
rankings report beginning in 1991 which DOE is
contractually required to prepare and referenced in

Appendix F of Amendment to be of limited value to
utilities. It is recommended that the linkage be removed
or modified so that the MRS acceptance rates can be set on

a firm basis.

The Draft Mission Plan Amendment, Appendix F, describes
the proposed spent fuel acceptance rate at the MRS and the

repository. The strategy appears to be the same as that
proposed in the Mission Plan except that acceptance rates
are adjusted to accommodate the schedule changes. In
examination of Table F-1 it appears that utilities in the
western states will not be shipping spent fuel off the
reactor site until the year 2009. Such a result is totally
unacceptable. The MRS program is an expensive one and
western utilities will be contributing to it at the same

rate as all other utilities. However, these contributions
will not provide western states the benefits of timely and

equal access to the MRS, and will in fact delay those
benefits for eleven years according to Table F-1.

The limited acceptance rate problem for western reactors
could be mitigated if DOE were to develop an overall spent
fuel priority acceptance schedule based only on the
industry backlog of spent fuel to be disposed of,
independent of reactor location and MRS logistical
priority. Furthermore, to the extent that western reactor
equal access to the MRS is not fully achieved, the priority
acceptance rate at the repository should be adjusted to

provide for an accelerated receipt of western spent fuel
which equitably compensates for the shortfall.

Edison appreciates the opportunity to review and comment on

the Draft Mission Plan Amendment and respectfully submits these
comments for DOE’s consideration.

Sincerely,

MEL re
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DEPARTMENT OF ENERGY & TRANSPORTATION
Dickson Building, 510 George Street

Jackson, Mississippi 39202-3096
601

April 2, 1987

Mr. Benard Rusche, Director
Office of Civilian Radioactive Waste Management
U. S. Department of Energy
1000 Independence Avenue, 8.W.
Washington, D.C. 20585

Dear Mr. Rusche:
Re: Comments on the Draft

(DOE/RW-0128)

Enclosed you will find the comments on the referenced Amendment
prepared by the NWPAC Policy Subcommittee on behalf of the
Nuclear Waste Policy Advisory Council.

Thank you for the opportunity to comment on this document and
your prompt attention to the Council’s concerns.

Very tpuly yours,

Pam
John W. Green
Executive Director

JWG/deo
Enclosures
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LETTER to Rusche
April 2, 1987
Page Two

cc: Mississippi Congressional Delegation
Mr. Clyde Sellers, Chairman, NWPAC
Mr. James I. Palmer, Office of the Governor
Me. Lisa Spruill, Office of the Attorney General
Mr. J. O. Neff, DOE/SRPO
Mr. Allen Benson, DOE/OCRWM
Mr. Samuel Chilk, Secretary, Nuclear Regulatory Commission
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COMMENTS TO THE U. 8. DEPARTMENT OF ENERGY
OFFICE OF CIVILIAN RADIOACTIVE WASTE MANAGEMENT ON THE

DRAFTMISSIONPLANAMENDMENT (DOE/RW-0128)

SIGNIFICANT RECENT ACHIEVEMENTS IN THE WASTE MANAGEMENT PROGRAM
—

This section leads the reader to believe that the program has
progressed almost without controversy. As is evident by the many
legal and institutional challenges to program decisions, this

1 simply is not true.

The Department is overly optimistic with respect to the data
|. gathered during the site selection process (p. 2).

the Department goes on to place the fault for any programmatic
failures on other entities ( e.g. the states, tribes and public
for not cooperating, the Congress for not appropriating adequate

2 funding, and the Nuclear Regulatory Commission for its perceived
inability to meet the licensing schedule (p. 4 & 5)). In fact,

_ DOE has abdicated all responsibility in accepting the blame for

| the progran’s deterioration.

EXTENSION OF THE SCHEDULE FOR THE FIRST REPOSITORY and DBLAY OF
THE SECOND REPOSITORY

examination of the NWPA suggests that the schedule with
respect to both the five-year extension of the first repository
program and the delay of the second repository program are not in
accor with the schedules prescribed in the Act.

THE MRS FACILITY

this section notes that studies have shown that the facility
5 could start receiving spent fuel in 1998 (p. 10). These studies

should be referenced.

The statement that the MRS will not begin spent fuel receipt
6) until a construction authorization is issued for the first

repository presupposes that DOE will be able to obtain that
| authorization from the NRC (p. 40).

The State of Mississippi preserves its right for additional
7 comment on this portion of the

pending receipt and actual review of the proposal as subritted to

Congress on March 31.

4/2/87msnwpac
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CONSULTATION AND COOPERATION

As to consultation and cooperation (C & C), the Department
applauds itself on its efforts to define consultation and
cooperation (p. 13), however DOE has once again omitted a
definition of this important process. In light of the fact that
the Nuclear Waste Policy Act mandates C & C with affected states
and tribes, this omission is particularly disturbing. Examples
include the failure of the Department to note probleas in the

g| negotiations that it has already undertaken, or failed to
undertake, to date (p. 12), the failure to supply al) supportingEA references after repeated requests (p. 18) and failure to
provide information on the "Super Integrating Contractor" as
promised. The states that issuing
draft EAs for public comment was elective. In fact, the notice-
and-comment procedure in the DOE nuclear waste program was
adopted and has been used not only prior to, but following,
passage of the Act (p. 6). It is the position of the State that
the Department should have submitted the comment response

. document on the draft Mission Plan (DOE/RW-0005, Volume II) to
the states and tribes for review prior to submitting the final

9 Mission Plan to Congress. Therefore, comments generated on the
final Mission Plan, which the State believes were inadequately
addressed in the comment response document which should have been
submitted to us prior to finalization, are attached hereto and

|_ incorporated by reference as part of these comments.

[~ FINANCIAL ASSISTANCE AND OTHER MEASURES

With respect to the financial assistance sections of the Draft
n » the DOE has consistently failed to

10| provide a final set of guidelines for funding states/tribes
participation under the NWPA. The Mission Plan Amendment sakes no
mention of methods for grant dispute resolution, for the
uninterrupted annual oycling of program grants (p. 13), or
maintaining the “second round” states’ participation in light of
the national importance for eventually siting @ repository.

PLANS FOR SITE CHARACTERIZATION ACTIVITIES

The State of Mississippi must once again reiterate concern over
the issue of exploratory shaft licenseability as a repositorycomponent under 10 CFR 60 (p. 65). The planned changes in the
site characterization strategy presented in the DraftMission
Plan Amendment are vague and inconsistent (p. 27). The document
does not fully address what constitutes termination for site
characterization, with the incumbent reasoning (p. 8). Other
examples of ambiguity involve the methods of drilling, sizes for
exploratory shafts (p.27), and failure to adequately discuss site
characterization studies being conducted prior to the release of
the SCP.

4/2/87msnwpac
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COMMENTS ON

THE DEPARTMENT OF ENERCY'S

FINAL MISSION PLAN

The following are comments on the Department of Energy's Final Mission
Plan for the Civilian Radioactive Waste Management Program as it was

submitted to the United States Congress. The comments are presented as

thirteen major issues. These issues are a summary of the inadequacies the
State of Mississippi views in the Department of Energy's Civilian
Radioactive Waste Management Program.
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Full, Open and Timely Sharing of information

DOE states it “has worked to implement the law in a cooperative manner

by providing mechanisms for the following: “1. Full, open, and timely
sharing of technical information. 2. Consultation on key draft
documents... &. Financial assistance to States and affected Indian tribes
to allow full participation..." (page 7). These mechanisms have seldom
been implemented.

DOE provided to the States and indian tribes only four of the seven

chapters of the draft Environmental Assessments prior to the release of
these documents for public comment. A ninety day public comment period
was allowed. The documents were released at the beginning of the
Christmas holiday period thus decreasing the actual days available for
review. in addition an adequate number of documents was not provided
for another 30 days after their release. Some major references were not

provided until almost the end of the comment period.

The MRS siting decision was made without any consultation with the
affected States and Indian tribes. The DOE appears to be selective as to

which documents it determines to be"key".
The DOE has made financial assistance available to the affected States
and Indian tribes but has put restrictions on what activities the States
are allowed to perform under these grants. For instance, monies for
socioeconomic studies have been severely restricted and monies for
independent technical studies have been denied. It is the State's position
that Congress did not intend to impose these unreasonable limitations.

Another mechanism that should be added to DOE's methods for

implementing the law, and one that has beenglaringly absent in the DOE

program thus fer, is a method to measure public confidence. Without
public confidence, DOE's program will continue to run into snags and
will ultimately result in a “notice of disapproval" by a State or Indian
tribe as allowed by the Act. DOE must Improve public confidence in
order for the program to succeed.
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Scheduling
Mississippi has consistently maintained, and the Mission Plan reveals,
that DOE's ultimate objective is to meet the 1998 deadline in the NWPA,
even at the sacrifice of technical credibility in the siting program.

The amount of time scheduled for in-situ testing in salt is 8 months,
whereas 26 months are scheduled for tuff and 24 months for basalt.

Research at the salt sites is not as far advanced as that in tuff or

basalt and in-situ testing In salt will not begin until much later than

that scheduled for the other media. To compensate for the time delay,
DOE is planning to shorten the testing period for salt. DOE justifies this

shortened research period by saying that it can use data obtained at the

Asse Mine in West Germany, Project Salt Vault in Kansas, and the Waste

Isolation Pilot Project (WIPP) In New Mexico. Since a principal goal of

site characterization is collection of data for a draft environmental impact
statement, it is the State's position that this data should be site

specific, not generic.

The Nuclear Waste Policy Act allows the NRC three years to review a

license application,. with an extension of 12 months, if needed. DOE's

reference schedule allows NRC only 27 months to review a license

application. Again: this reflects DOE's enslavement to a schedule rather

than technical credibility.

DOE plans a two phase repository construction with the first phase (the
surface facility with limited underground workings) being able to accept
waste by 1998 while the second phase (full underground development) is

still under construction. The second phase would begin receiving waste

in 2001. This design was developed to meet the mandated 1998 deadline

and may not reflect conservativeplanning and sound technical reasoning.

The DOE's Improved Performance Plan includes the development of a

Monitored Retrievable Storage (MRS) facility. DOE prefers this plan
claiming that it allows: them greater confidence In meeting the 1998

deadline. DOE even goes so far as to claim the improved performance
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plan will “improve confidence in DOE's ability to meet schedules..."

(page 18).

During site characterization, conventional geologic studies (mapping,
shallow boreholes, seismic reflection studies, geochemical testing of

groundwater and so forth) should be performed prior to the sinking of

the exploratory shaft. These studies will insure that the location of the

shaft, which could become a part of the repository, is the best choice.

The draft Mission Plan indicated these studies would be performed
concurrently with the sinking of the shaft. The final Mission Plan is

unclear as to the timing of these studies. These studies, if done prior to

the sinking of the shaft, could push DOE's schedule back, but they are

absolutely necessary to insure the location of the shaft is technically
sound.

Program confidence is better established by demonstrating that the

public health and safety and the environment can be protected through
all facets of the waste disposal system, not merely by meeting a

predetermined deadline.

Consultation and Cooperation
in Chapter & of Part of the MissionPlan, DOE talks about “consultation

and cooperation". The goals and intentions of consultation and

cooperation, consultation and cooperation agreements, and financial

assistance are discussed. DOE has not given a clear definition of

“consultation and cooperation". The States and indian tribes have

requested this definition on numerous occasions. Very little meaningful
“consultation and cooperation" has been achieved, or even attempted, by
DOE on numerous key decisions. For instance, neither the ranking
methodology, the decision to develop an MRS, nor the MRS siting
decision were discussed with the States and indian tribes. These are

examples of “key decisions" being: made without consideration with the

States and Indian tribes:
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Comment ResponseDocument
The majority of the comments submitted by this State on the draft Mission
Plan were not given adequate responses. Many responses were written as

though DOE did not understand a particular comment, misinterpretted it,
or deliberately sidestepped the issue. Often, the reply to our comments
was that our concerns were beyond the scope of the plan, not

appropriate, or germane to issues to be studied later.

This State and others requested DOE to publish the Comment Response
Document for full review prior to submitting a final Mission Plan to

Congress, but DOE refused. It has consistently been the position of this
State that Congress, in Section 301(b), Intended the Secretary to submit
the comment responses to the States and Indian tribes for review before

submitting the final Mission Plan to Congress.

Population-Adjacency
The DOE draft Environmental Assessment for the Richton Dome ‘site,
Mississippi, considers the controlled area as the boundary of the salt
dome, although DOE contends that it cannot precisely determine the
boundary until after site characterization. The Mission Plan states the
town of Richton “Illes adjacent to the boundary of the controlled area and
has 1200 residents" (page 357). The town of Richton partially overlies the
salt dome or “controlled area". Therefore, Richton is not only adjacent
but also is located directly above the proposed site and should be

_ Gisqualified.

Determination of Boundaries for the Engineered Barrier System, the
DisturbedZone and the KecetsibleEnvivonsent
The DOE Mission Plan states, “...the boundaries of the engineered
barrier system, the disturbed zone, and the accessible environment.
These boundaries can be precisely defined only after completing the site
characterization and the designs of the repository and the wastepackage"
(page 167). In remote areas which are sparsely populated, early definition
of boundaries would not be critical because, boundary changes may not

impose significant impacts. However, in the case of the small town of

Richton, Mississippi, which Is partially underlain by the Richton salt
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dome, a smail change in the undefined boundaries could cause drastic
impacts. Indeed the location of these boundaries could determine whether
or not the town of Richton would have to be moved. Thus, impacts would
vary significantly, according to the location of the boundaries of the
project. If definitive boundaries cannot be determined at an early date,
then a site located adjacent to population concentrations should be
disqualified.

In addition to the socioeconomic impacts just mentioned, the State has
technical concerns with the definition of the controlled ares (zone) and
accessible environment. A salt dome site is different from bedded salt
site in that there is a discrete and limited areal extent to the host rock.
A repository site could not be moved over a mile if problems develop (or
have the underground workings shifted 180° as was done at the Waste
Isolation Pilot Project in New Mexico). Also, the State challenges DOE's
ability to adequately characterize the complex geologic and hydrologic
conditions at the interface of the piercement salt with the surrounding
sediments. This Issue affects the Guidelines’ disqualifying conditions
concerning adequate modeling of geology and travel times of radionuclides
to the accessible environment.

Peer Review
—

High level radioactive waste disposal is a highly technical issue and one
that requires an extensive peer review process because it is a "first of a

kind" technology. According to the Mission Plan DOE expects the States
and indian tribes to be a major peer review group. The States and Indian
tribes have been able to put together small teams of specialists but the
scope and complexity of this issue require a much larger team in order to

adequately provide expert peer review. in addition, most peer review
groups are given the opportunity to review documents at an early stage
of development. Most of the documents that DOE has released to the
States and indian tribes were released as drafts with an inadequate
comment period. The next successive iteration relessed was a final copy,
with no further consultation allowed. If the States and Indian tribes are
to be a major peer review group, as DOE has indicated, they must be
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given adequate time to develop sufficient teams and they must be given
the opportunity to review documents in the early stages of development.
Financial assistance must aiso be given in order to provide for an

efficient peer review group by the States and Indian tribes.

Exploratory Shafts

The Department of Energy states, "The DOE intends to use the

exploratory shafts, as required, to ensure that the construction of the

repository can be completed in time to meet the January 1998 date
mandated by the Act and will continue to evaluate the most cost-effective
use of the exploratory shafts in the operating repository." This statement

sounds as if DOE is considering incorporating the exploratory shafts and
drifts into the repository. This could be in violation of 10 CFR Part

60.3(b) in Subpart A, which states that DOE cannot commence

construction without filing an application. The State is concerned that the

exploratory shafts and drifts may not receive the quality assurance

required in a repository. The DOE should decide whether they will

incorporate the shafts or whether they will seal the shafts. if the shafts
are going to be sealed, then this should be studied as a potential
pathway of radionuclide migration.

Transportation
The policy of the State of Mississipp! is that transportation in Mississippi
should be monitored so that state laws, notably those pertaining to

Prenotification and permitting, may be enforced regarding radioactive

waste transportation.

State policy further contemplates Federal upgrading of our transportation
infrastructure to safely support the transportation of nuclear waste

through Mississippi. Furthermore, the Department of Energy, being
responsible for the nuclear waste program, must be financially responsible
for upgrading the transportation infrastructure in Mississipp| in order to
protect the health, safety and welfare of the people of Mississippi.

Retrievability In Salt

According to NRC's regulations (10 CFR 60.111(b)(1)), @ repository must

be capable of retrieval up to 50 years after waste emplacement is
initiated. In a salt formation this requirement may not be achievable
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without tremendous cost. If a repository is constructed within salt, the

State chalienges DOE's ability to meet the provisions of these NRC

regulations. The reason for this concern is the lack of presently available

technology to maintain retrievability as well as the effect of the creep
closure of the salt on the cost estimates proposed for the repository.

Future Human Intrusion

The issue of future human intrusion is not adequately sddressed in the

Mission Plan. Plans for analyzing future economic benefits of available

mineral resources should be included. Resources that may not be

economically attractive at present may be in the future. Two examples are

hydrocarbon production and groundwater resources. As the hydrocarbon
supply for this nation is depleted, those supplies which at present are .

uneconomical to produce may be very economical to produce in the future.
As groundwater supplies are depleted, especially those surrounding
highly populated areas, additional supplies will have to be found.

Groundwater which at present would require extensive treatment for use

as drinking water may have to be used in the future due to depletion of

other supplies.

Salt domes are, themselves, potential natural resources. Cavities in domes

can be readily created by solution mining and ‘then used for storage of

petroleum products, compressed gases for electricity generation, and

other products. investigations show that domes may have potential as a

geothermal resource. The salt itself will be a valuable commodity in the

future, and there is growing interest In sulfide mineralizations in caprock
of Gulf Coast domes. There are only five dozen known salt domes in

Mississippi. The State of Mississippi is concerned about the potential loss

of a valuable commodity should Richton Dome (our largest and one of the

closest to the surface) be removed from beneficial use.

Since the purpose of deep geologic burial of high-level waste is to ensure

permanent disposal, the State of Mississippi questions the wisdom of

considering site in a geologic anomaly such as a salt dome. Geologists
preferentially explore geologic anomalies in search of mineral resources or

knowledge, and can be expected to do so in the future. All known or

suspected salt domes in the Mississippi Interior Salt Basin have been
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drilled at on into; drilling into domes and to even greater depths along
their flanks is continuing unabated. The Probability that the bull's-eye
target of a salt dome would invite future human intrusion should preclude
its consideration as a repository site.

Socloeconomics

Overall, the Mission Plan shows pervasive technical inadequacies in the
areas of socioeconomic impact assessment. It is worthy of further note
that the “significant results and implications of research and development
programs” presented in Part I! of Volume ! mention geologic, hydrologic,
geochemical and geomechanical research, but none of the research in the
social sciences. The document notes at several points that socloeconomists
find it difficult to make accurate assessments for a period covering 90

years or more -- without noting that It has apparently also proved
difficult for physical scientists to predict whether or not the tanks

holding radioactive wastes would leak within the first 30 years of their
existence, for nuclear engineers to predict the costs of nuclear power
plants during a period of roughly 10 years into the future, or even for
DOE's own managers to foresee the problems that would have been created
already in holding to the Department's legally mandated schedule for

repository development. One wonders why socioeconomics would be so

singled out, unless it were out of an inadequate understanding of the
relationships between the social and other sciences or of the ways in
which the socioeconomic and other impacts of repository development and

‘construction are interrelated.

Repository Costs

Chapter 10 of the Mission Plan purports to explain repository costs. It
should be noted at this point that DOE states “However, the estimates
should be recognized to have substantial uncertainty because of possible
future changes in the design of the repositories." In terms of the amount
of money in the Nuclear Waste Fund to support these disposalactivities,
DOE should have a relatively high degree of confidence in their cost

projections, not substantial uncertainty.
A useful addition to Chapter 10 of the Mission Pian would be an analysis
of monies available through the Nuclear Waste Fund and 3 comparison of

326

HQ0006127

OCR DB-106137
Holtec_PAL-000550



.

revenues versus expenditures for all of the referenced cases included in
the plan. Referenced cases Included implementation of the authorized plan
with no MRS, the improved performance system with no time delays and
the five year and ten year delays.

HQ0006128

OCR DB-106138
Holtec_PAL-000551



.

OCR

035

DEPARTMENTOFENERGY&TRANSPORTATION
Dickson Building. 510 George Street

Jackson. Mississippi 39202-3096
601 961-8733

April 2, 1987

Mr. Benard Rusche, Director
Office of Civilian Radioactive Waste Management
U. S. Department of Energy
1000 Independence Avenue, S.W.
Washington, D.C. 20585

Dear Mr. Rusche:
Re: Comments on the Draft

Pl n

(DOE/RW-0128)

Enclosed you will find the comments on the referenced document
prepared by representatives of the Mississippi Bureau of Geology,
the Mississippi Mineral Resources Institute and the Nuclear Waste

Program staff of the Department of Energy and Transportation.
The Office of the Attorney General also supplied comments, but
declined formal comment due to the fact that many related matters
are in litigation.

Thank you for the opportunity to comment on this document and

your prompt attention and response to these concerns.

Very uty yours,

John W. G Mie
* Executive Director

JIWG/dc 5Enclosures ae

cc: Colonel Charlie Blalock, Chairman, Nuclear Waste Technical
Review Committee

Mr. Allen Benson, DOE/OCRWM
Mr. Jeff Neff, DOE/SRPO
Mr. Samuel Chilk, Secretary, Nuclear Regulatory Commission
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DEPARTMENT OF ENERGY & TRANSPORTATION
Dickson Building. $10 George Street

Jackson, Mississippi 39202-3096
601;

MEMORANDUM

TO: Distribution

FROM: Ronald J. Forsythe, Manager cf ; )Nuclear Waste Program
SUBJECT: Comments on DOE/RW-0128, Draft Mission Plan Amendment

DATE: March 26, 1987

I have done a very careful review of the subject document,
particularly in light of the hearings that Senator Johnston and
Congressman Udall have held already on the issues addressed in
the document. My initial comment is intuitive rather than based
on my own expertise: “the draft Mission Plan Amendment appears
to be in direct conflict with many of the provisions of the

L_Nuclear Waste Policy Act and an attempt by DOE to contravene the
statute.” My second comment pertains to the "justification"
employed by DOE in coming up with these proposals. The DOE has
blamed the States and the public for insinuating that the
schedule was not realistic and not achievable. DOE places blame
on Congress for not giving them the money to go forward with the
process. DOE puts some degree of blame on NRC for NRC's
suggesting that 27 months was not a sufficient amount of time to
review and application for license. All of these condemnations
can be found on pages 4-6, particularly page 5. DOE fails to
cite that it supported the schedule in 1962 when the Act was
being hotly debated. One has but to look back to some of the
letters sent to DOE and the Congress during 1962 to see where the
States were saying to Congress and to DOE - “you're going too
fast". DOE, with this proposal, seems to be making an admission
that the States were right. It appears now that DOE has failed
to accurately assess the institutional portions of the overall

Lwaste program and in doing so has created a hardship on itself.

[Based on my review of this document, which may be nothing more
than a trial balloon, it appears that DOE's program is very shakyand perhaps irreparable without modification of the act. I
believe that DOE has shown at least part of its hand with respectto being able to meet the schedules in the Act and at the same
time being able to meet the requirements of the regulations which

OCR

|have to be complied with.
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March 26, 1987

There is one (1) rather glaring omission in the draft. The role
that politics, particularly with regard to the delay of the
second repository, played in the decisions announced on May 28,
1986, is totally absent from the text. DOE presents some fairly
reasonable facts in an attempt to justify the delay of the second
repository siting effort. On surface the justification seems

4| reasonable enough until one examines two (2) mere facts: (1)
1986 was an election year and many Republican Congressional seats
were being contested and (2) the Nuclear Waste Policy Act
succinctly defines the schedule for proposing the sites for the
second repository location. In my opinion, DOE should attempt to
meet the schedule with area characterization and present to the

|_Congress the EIA statistics regarding the projected spent fuel

[—inventories. Another omission from the draft is the defense
waste contribution which will be allocated for disposal in the
first repository and a projected analysis of the amount of waste

5| for deep geologic disposal which would be required by the
redefinition of high-level waste resulting from NRC's rulemaking
action. These factors may not alter the “schedule” for
necessitating the need for the second repository; however, the

|_factors are in need of inclusion in the amendment.

"one further comment about the "fast pace” that DOE endorsed in
the 1982 Act relates to the development of the Siting Guidelines.
The record is clear that DOE purported to allow consultation by
the States in the development of the Guidelines. That same

record shows that the States unanimously supported a 1983

proposal for development of the siting process which was
6 developed in Dallas, Texas at a guidelines meeting. Despite

letters from the Governors of the. states with “potentially-
acceptable sites", DOE ignored and in fact, rejected the proposal
and caused itself significant harm in terms of program
credibility. Adoption of the proposal would have given a real
chance at succeeding in siting both repository locations.

“There are a ntmber of statements made on pages 6 and 7 which not

only indicate the lack of adequate pre-planning and budgeting by
DOE, but also, indicate that the information contained in the
Environmental Assessments (EA's) may not reflect the actual
conditions which may exist as a result of site characterization.
In particular, the last two (2) paragraphs on page 6 are a self-
incrimination of DOE's planning efforts and an acknowledgement of

7} the lack of technical information which could have been available
prior to the issuance of the EA's. A review of the EA's and the
DOE/NRC hearings points to the fact that DOE's change in shaft
design may well invalidate the EA's for all of the potentially-
acceptable sites and points clearly to the fact that had DOE
heeded the Commission's warnings coming out of the Project
Decision Schedule interactions, the problems regarding the
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MEMORANDUM
March 26, 1987

validity of the EA's and the license application review schedule

|might have been alleviated if not eliminated.

The remainder of these comments are of a specific rather than
generic nature:

(1) The section on Financial Assistance and Other Measures
should be expanded to include the grants to PAS states

8 and the contracts with such organizations as SSEB, WIEB,
NCSL and whatever other organizations might be recipient
of financial assistance. The Oregon situation should
also be developed.

(2) Based on our review of the final Environmental
Assessments (fEA's) and in light of the NRC staff review

9 of those same fEA's the statement on the bottom of page
20 regarding repository performance many be overly
ambitious.

(3) Based on the most recent issues hierarchy meeting,
10 Section A.2 on page 21 makes good sense and is well

presented.
(4) The section on Plans for Site Characterization

Activities gives rise for some concern. For each of the
sites, there is an alteration in previously announced

11 and described site characterization strategies which may
or may not invalidate the findings and conclusions in
the respective EA's. The issue of using shafts as part
of a repository without construction authorization from
NRC must be raised again.

(5) Under Section B.1, paragraph number 3, page 32, no

mention is made about DOE's efforts to contract with a

Single integration organization, which, according to Mr.

12 Steven Kale, will be used to alleviate some of the
workload on the DOE manpower resources. In fact there
is no mention anywhere in the document about the Super
Integrating Contractor. Based on the discussions held
with Mr. Kale in Albuquerque, this is a rather
significant program strategy alteration and needs to be
discussed in the draft Mission Plan Amendment.

(6) While DOE's schedule seems more reasonable, it fails to13 meet the deadlines prescribed in the Act.
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MEMORANDUM
March 26, 1987

(7) DOE presents a good case for the on surface, and
makes an attempt to allay fears that the MRS will be a

temporary facility; however, unless the Act is reopened
in order to impose limitations on the carrying capacity
of the MRS and providing that it could not receive spent
fuel prior to NRC's issuance of a construction permit,
the opportunity to convert the MRS into a permanent or,
at least, very long term facility exists.

(8) All that needs to be said about the second round siting
section is that it appears to violate the provisions of
the Act.

This concludes my comment on DOE's draft Mission Plan

Amendment. /pf
DISTRIBUTION:

Mr. John W. Green, Executive Director
Members, Nuclear Waste Policy Advisory Council Members and
Alternates, Nuclear Waste Technical Review Committee Nuclear
Waste Program Staff
Reading File
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DEPARTMENT OF ENERGY & TRANSPORTATION
Dickson Building. $10 George Street

Jackson, Mississippi 39202-3096
601 961-4733

MEMORANDUM

To: Mr. Ron Forsythe, Manager, Nuclear Waste Program

Fron: Don Christy, Senior Nuclear Waste Specialist al
Date: March 20, 1987

Subject: Comments on draft Mission Plan Apendazents

I have reviewed the draft Mission Plan Amendments (DOE/RW-0128)
dated January, 1987. My comments are categorized as general and
specific.

Genera)Comments
Ta, It is my impression that the Department of Energy is using

this submittal as "a trial balloon". The Department is
attempting to gauge the reaction of the Congress and the public

16 with respect to the proposed changes in the progran. The
Department certainly should realize that it must attempt to meet
the dates prescribed by the Nuclear Waste Policy Act despite
changes in technology. If Congress sees this document in a

|
favorable light, actual amendments to the Act may follow.

The Department appears to be placing the blame for delays in
its program, on other entities. Blame is being placed on the

17 states, tribes and public for not cooperating and always
complaining about the program moving too fast. The Congress will
not appropriate enough money to allow the program to carry on
without restrictions and the Nuclear Regulatory Commission cannot
license the site in 27 months.

[3. The Department has once again failed to take into account the

18 legal, institutional, and social challenges that have plagued the
prograsa to date. The .Department should modify its prograa
direction to avoj@ these obstacles in the future and to avoid
further requesges for extensions of time.
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MEMO to Forsythe
March 20, 1987

SpecificComments
1. 5 - EXTENSION OF THE SCHEDULE FOR THE FIRST REPOSITORY-
The Department once again notes that it plans to use the
exploratory shaft in the repository. The State of Mississippi
must once again note that this may be in violation of 10 CFR 60.
By using the exploratory shafts in the repository, DOE is
“constructing” the repository without an authorization from the
NRC.

2. p- 5 - EXTENSION OF THE SCHEDULE FOR THE FIRST REPOSITORY-
Although the DOE has expanded the NRC’s licensing schedule fron
27 months to 36 months, the schedule is still too aggressive.
The NWPA allows the Commission 36 months with a possible 12 month
extension to accomplish this task. DOE should also view this
period in light of their own experience of not being able to meet
the Act’s deadlines and thus the need for this amendment. Mr.
Bob Browning, NRC, notes at Waste Management ‘87 that the last 26
contested reactor siting cases took at least § years to resolve.
DOE should provide more time in the schedule for the NRC
licensing period.
3. p- 6 = Consultation - DOE fails to sention that the
publication of draft documents for comment was established as an

administrative process before the passage of the Act.

4. p- 8 - Table 1 - The schedule defines the end of site
characterization as the end of. testing necessary for the
selection of the repository site and the preparation of the draft
environmental impact statement. The schedule should also define
the end of testing to support the license application and the
inoumbent reasoning. DOE should elaborate on what is going to be
happening at the Yucca Mountain site while the other sites finish
site characterization.

5. p. 10 - THE MRS FACILITY - The discussion on the MRS notes
that studies have shown that the facility could start receiving
spent fuel in 1998. These studies should be directly referenced.

6. pe: 12 - Negotiationsfor consultation and cooperation
- In this section, DOE should more thoroughly inforaagreenents

the Congress on problems that it is having with C & C agreenents.
An example of such problems includes the recording of negotiation
sessions. The DOE should also expand upon the GAO suggestion of
negotiating incremental agreements.
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MEMO to Forsythe
March 20, 1987

7, p.13 FINANCIAL ASSISTANCE AND OTHER MEASURES - This
section should be expanded to include a discussion of financial
assistance to States and Tribes with a “potentially acceptable
site", under Section 116 of NWPA, that was nominated but not
recommended and a site that was not nominated. DOE has stated
that these sites are eligible for the first and second repository
respectively. The section should also expand the discussion to

L__consider "affected tribes" under Section 118 of NWPA.

p. 18 - Nomination andrecommendationforcharacterization-
The statement concerning the supporting documents to the EAs is
not accurate. The State of Mississippi has yet to receive al} of
the documents. We only received the ones we have after repeated

L_everbal requests and finally a written request.

9. p. 26 - PLANS FOR SITE-CHARACTERIZATION ACTIVITIES - This
section does not state what kind of plan exists for activities to
be conducted prior to the issuance of the Site Characterization
Plan. This should be included and discussed.

Since shaft sinking will begin following the public hearings in
the vicinity of the site, it appears that shaft sinking will
begin prior to the end of the review by the NRC, States and
Tribes. This should be clarified and included.

The comment made earlier regarding the licenseability of the
|exploratory shaft as a repository shaft is reiterated.

10. p-27 - PLANS FOR SITE-CHARACTERIZATION ACTIVITIES - There
appears to be some correlation between the two phases of study
and the two compilations of data. I hope that this is incorrect

since some data from the in-situ facility will be needed for

both. ~

[~ 11. 27 Plane fortheHenfordsite(baselt) - The section
does not specify the type of drilling method to be used in
sinking the exploratory shafts at this site. The plans for the
exploratory shaft and underground workings have been
significantly altered since the publication of the EAs. DOE
should consider the changes in reference to the impact assessment
in Chapter 4 of the BA and should be discussed in this document.

p. 27 - PlanefortheYucceMountainsite(tuff) - The plans
for the exploratory shaft and the underground workings have been
significantly altered since the publication of the EAs. DOE
should consider the changes in reference to the impact assessment
in Chapter 4 of the EA and should be discussed in this document.

—
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MEMO to Forsythe
March 20, 1987

13. p- 40 - MRS SCHEDULE AND STATUS - The statement that the MRS

will not start receiving spent fuel until a construction
authorization for the first repository is received from the

Nuclear Regulatory Commission presupposes that DOE will be able

to obtain a license. With the delays in the program to date it

rather naive to believe that further delays may not occur.

14. p. 43 - HISTORY OF THE SECOND REPOSITORY PROGRAM - There is
some question as to whether the draft Area Characterization
Report identified "potentially acceptable sites" in 12 areas or

identified sites in these areas. If in fact these sites were

officially designated as "potentially acceptable sites" they are

eligible for funding under Section 116 of NWPA. This section

says that the Secretary will provide funding, but is silent on

the fact that funding may be withheld due to lack of site-

specific work.

15. p. 44 - SCHEDULE - It states that DOE remains firaly
committed to the two-repository system. This commitment can only
obligate this administration which may actually have little to do
with the final disposition on the second repository. Since no

work is on-going future administrations may not think that the

two-repository system is good.

16. p- 45 Progress in siting the firstrepository - A

statement is wade "... and hence it is not likely that this
contingency plan will be needed.” This statement is in reference
to the need for a second repository: site becoming a candidate for

the first repository. It is unwise to abandon contingency plans
on false optimisn.
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DEPARTMENT OF ENERGY & TRANSPORTATION
Dickson Building, 510 George Street

Jackson. Mississippi 39202-3096
601, 961-8733

MEMORANDUM

TO: Don Christy
Nuclear Waste Specialist Senior

FROM: Kathy Atchison
Nuclear Waste Specialist Trainee

DATE: 20 March 1987

RE: Comments on the Draft Mission Plan Amendment

In General this document is vague in some sections which I
outline in my specific comments. My main concern is’ with the
five (5) year extension of the beginning of waste acceptance. Due
to DOE’s past schedule record, I question DOE’s ability to
maintain a schedule at all. This extension may be the first ina
series due to the fact that in four (4) years DOE may reassess

the situation and request another five (5) years. DOE needs to
add a section discussing how they intend to keep this schedule as

opposed to the schedule set forth in the NWPA of 1982.

35

Specific comments include the following observations.

On page one (1), the last sentence of the first paragraph DOE
states, " revision is this amendment, which has been prepared to

36 apprise Congress of --". This is an arrogant statement implying
that DOE makes the decisions and then apprises Congress of what
is ‘planned. DOE should advise Congress of changes needed and
apprise Congress of major achievements in the program.

On page four (4), DOE states that many parties have insisted that
37 the schedule specified by the Act was not realistic or

achievable. DOE needs to identify, these referenced parties.

On page six (6), DOE states more time is needed to gain access to
and control of the land needed for site characterization. It

38 states that Deaf Smith County in Texas is privately owned and the
Yucca Mountain site in Nevada is under the control of Federal
agencies and omits what status the Hanford, Washington site has.
This needs to be included.
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MEMORANDUM
20 March 1987

On page twenty-seven (27), DOE discusses briefly the _ site
characterization plans for the three first round sites. In the
discussion, the exploratory shaft diameters are given and are

39] compared with the diameters given in the original Mission Plan.
The shafts will be larger at the Hanford and Yucca Mountain sites
than originally planned. The reasons behind this significant
change should be given so that the reader can assess this
information.
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eg THE MISSISSIPPI DEPARTMENT OF NATURAL RESOURCESa Bureau of Geology- ibe) 2625 North West Street
P. 0. Box 6348

Jackson, Mississippi 39216
(601) 354-6228

MEMORANOUM

TO: Don Christy, Mississippi Department of Energy and
Transportation

FROM: =Michael B. E. Bograd MABEB
DATE: March 18, 1987

SUBJECT: Review of Draft Mission Plan Amendment of January 1987

As requested in your memorandum of February 11, I have reviewed the
U. S. Department of Energy publication DOE/RW-0128, “Oraft Mission Plan
Amendment,“ January 1987. It is appropriate that the Policy Subcommittee
of the Nuclear Waste Policy Advisory Council has been designated to
review the amendments, as the amendments deal only with important policy-
related fssues. The state's comment document would be an excellent placeto reiterate our policy on the following issues:

(1) the extension of the schedule for the first repository
(2) changes in the waste-acceptance strategy
(3) DOE reliance on approval of the MRS facility
(4) the delay of the second repository
(5) “consultation and cooperation"; and
(6) financial assistance to states.

We knew the Missfon Plan was a living document, subject to change as the
program progressed. Considering events at recent Congressional hearings,
the amendment document proves how evanescent fs the program. On the last
page of the document, the last subsection begins with the following
sentence: “If the Congress does not approve the MRS facility, the
transfer of the waste to DOE facilities may not be able to begin in 1998."

|_That “if" makes the entire document as substantial as fog.
Additional comments are as follows.

4, page 2. The document mentions that the Secretary of Energy has
made the preliminary determination that the recommended sites are
suitable for development as repositories.. In prevfous Mission °

41 Plan comments we stated our opinion that the preliminary deter-
mination should be made after completion of site characterization.
This comment could be repeated, unless we no longer have an
interest in pursuing the issue.
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43

44

45

46

47

48

td

2.

3.

4.

5.

6.

7.

8.

6. The last paragraph on p. 6 states “The time for the
construction of the shafts is extended to accommodate recommen-
dations from the technical community for surface-based testing,geologic mapping, as well as various tests that are to be
conducted during shaft construction.” This is an importantimprovement to the plan. DOE ts recognizing the importance of
geologic information to shaft construction, which is more than an
engineering exercize in building a large hole. In previous
comments to DOE, we stated our opinion that many geologic studies,
including those mentioned in the quoted sentence, should be done
before initiating shaft construction. This is important for
proper design and location of the exploratory shaft. The quoted
sentence refers to testing “during” shaft construction, rather
than “before,” but an improvement has been made. It is possible
that at the three recommended sites the exact placement of the
shaft on the site is not as critical as it would be ona salt
dome site, where lateral flexibility is severely restricted.
Since the amendment document, as written, pertains to the three
recommended sites (Hanford, Nevada, Deaf Smith), this issue is
not so critical as it would be tf a salt dome site were under
consideration.

p. 9. The first two paragraphs under the heading “Waste-Acceptance
Strategy" clearly state that DOE cannot meet the 1998 date
required by the Act without an MRS facility.
p. 10. Many people wil) be pleased to see the last sentence
under "The MRS Facility” on page 10, where DOE offers assurances
that the MRS will not be a substitute for a permanent repository.
However, the storage capacity limit and the link to a construction
authorization for the repository will require an act of Congress.
DOE will not necessarily get what it wants from Congress. This
is a good gesture, but a hollow promise.
p. 11. The first sentence on page 11 states DOE's position thet
“the second repository will be needed.” This is an important
point.

p. The discussion of financial assistance makes no mention
of financial aid or grants to states that have been nominated but
not recommended for the first repository (f.e., Mississippi and
Utah). Such aid fs appropriate, as these states have not been
elintinated from consideration by DOE and must continue to track
the program.

p. 26. The last sentence states that DOE intends to use the
exploratory shafts during repository construction and operation.
It witl be vital that exploratory shaft construction requirements
be as stringent as repository shaft construction requirements.
p. 27. The amendment doubles the diameter of one exploratory
shaft each at the Hanford and Nevada sites and increases signifi-
cantly the lengths of drifts at these sites. No rationale or
documentation for these changes is given. Such explanations for
shaft and drift specifications were lacking also in the 1985
Mission Plan.
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10.

12.

p. 44. The first of five reasons given for delaying the second
repository is “progress in siting the first repository and con-
fidence in the suitability of the three sites approved by the
President for site characterization.” This is an opinion of DOE
that many people do not share, and ongoing events may show DOE to
have been overoptimistic. The fifth reason, expectation of
Congressional approval for an MRS, might also be in doubt.

p. 47. Ina discussion of the technical program for the second
repository, the document states that “studies on sedimentary
rocks not previously considered will be undertaken." No explana-
tion or documentation for this statement is given. We should (a)
inquire about the type and Iccation of these sedimentary rocks
and (b) follow developments in DOE studies of such rocks. The
document also reminds us that potentially acceptable sites from
the first round that were not nominated for characterization are
eligible for consideration in siting the second repository.

48. Continuing the discussion of the technical program for
the second repository, the document states that the screening process
might focus on fewer areas of smaller size than was done in the
first round with national -regional-area-location-site studies.
The new scheme could be an improvement over the previous method,
which did not work well in the Gulf Interior Region. However,
the system, though better, would not proceed satisfactorily unless
(1) the states were allowed to actively participate and have
significant input, (2) detailed justification were given for sites
to be included and excluded, (3) adequate research can be shown
to have been done, and (4) the siting guidelines ruling the
process are vastly improved over the existing 10 CFR Part 960 by
containing more detailed specifications.

48. The last paragraph on page 48 states that the subseabed
disposal program has been terminated because appropriations for
generic research not funded from the Nuclear Waste Fund have been
reduced. What assurance do we have that future budget constraints
might not have impacts of major concern to Mississippi? Of52 spectal concern is the situation described in the first paragraph
of page 21 of this document, where it says that evaluation of
performance objectives ranked Richton Dome second among five sites
before economic costs were factored out.

cd
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tre Mississippi Mineral
Resources Institute

March 18, 1987

Old Chemistry Building
University of Mississippi

University, Mississippi
38677

(601) 232-7320

Mr. Ron Forsythe
Mississippi Department of Energy

and Transportation
510 George Street
Jackson, Mississippi 39202

Dear Mr. Forsythe:
Please find enclosed a copy of the M.M.R.I. comments regarding the Draft
Mission Plan Amendment issued by the U.S. Department of Energy in January,1987. We are transmitting these comments prior to the March 20 deadline
so that should your office feel that any changes or additions are needed,they can be considered in ample time for final submission.

We hope these comments will prove useful to the Nuclear Waste Progran.Please call if you have any questions or comments.

Sincerely,

GrabSor
_

Charles T. Swann
Nuclear Waste Isolation Tean

nr
.

enclosure ~
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The Mississippi Mineral Resources Institute

Comments on the Draft Mission Plan Amendment

January, 1987

Selection of Sites for Characterization

Examination of this section would lead the reader to believe that there
has been significant site-specific studies at all of the nominated sites.
The majority of the nominated sites do not have the level or quality of
data implied in the “Amendment”. The site-specific data base is to be

generated during the pending site characterization studies. Therefore,
this section should be revised to accurately reflect the preliminary
nature of the existing data base.

Financial Assistance and Other Measures

This section should be expanded to include the D.0.E.'s plans for
assistance to other states and the Indian tribes. For example, 42 U.S.C.
10136 (c) of the Nuclear Waste Policy Act specifically states that the
secretary will make grants to states with “potentially acceptable sites".
Also, 42 U.S.C. 10138 (c) is entirely devoted to a description of the
D.0.E.'s fiscal obligations to the Indian tribes. Furthermore, the plans
for financial assistance to states containing a first-round repository
site that is also eligible as a second repository site are not discussed.
Expansion of this section to include these topics is needed to-accurately
describe the required financial assistance.

Appendix A - Plans for the Hanford Site (Basalt)
The description of the plans for the Hanford site implies that the

exploratory shaft will be constructed using blind-drilling techniques.
The two remaining sites will use drill and blast techniques to construct
the exploratory shaft. The blind-drilling technique does not allow
detailed mapping of the shaft as it is constructed. The basalt rock
type is character‘zed by numerous joints. A complete knowledge of the
joint sets and other discontinuities is very important at the Hanford
site, yet it is the only site where the needed amount of detail will not
be obtained. Testing through portholes is no substitute for complete
mapping of the shaft. The D.O.E. should substitute the preferred drill
and blast technique for the construction of the exploratory shaft at
the Hanford site.

Appendix D-~- D.2 Schedule

An examination of the Nuclear Waste Policy Act, specifically 42 U.S.C.
10134 (2), suggests that the proposed changes in schedule for the second
repository are not in accord with the provisions of the act. The U.S.
Congress designated specific procedures and deadlines that were to be
followed by the D.O.E. Only the U.S. Congress can alter these provisions.
Therefore, the D.O.E. should strive to meet these statutory deadlines
until such time as the U.S. Congress changes then.
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April 2, 1987

tr. Ben Rusche
Office of Civilian Radioactive Waste Management
Mail Stop RW-42
cepartment of Energy
1000 Independence Ave., S.W.
Washington, DC 20585

Dear Mr. Rusche:

Enclosed you will find the State of Minnesota's comments on the
Department of Energy Draft Mission Plan Amendment (DOE-RW 0128).
Minnesota concurs that the postponement of the second repository site
selection process is warranted on the grounds that waste generationprojections do not indicate a need for a second repository until a
date much later than originally anticipated.
Sincerely,

VoKoStee
Tom Kalitowski, Chairman

attachments

cc: Congressional delegation
First & second round states

~
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Page:

46

47

47

48

48

STATE OF MINNESOTA

COMMENTS ON U.S. DEPARTMENT OF ENERGY

DRAFT MISSION PLAN AMENDMENTS

paragraph 4: "With a later decision on the siting of a second

repository, a more appropriate scale of operations for that
facility can be established." It is unclear what the

Department means by “a more appropriate scale of operations".
Minnesota believes that the postponement of site selection for
a second repository is warranted on the grounds that waste

generation projzctions do not justify a secend repository site
under the original timeframe.

paragraph 3: What are the “schedule benefits" to be derived
from the first repository? It is unclear how the experience
in the first round will contribute to justifiably shorter
schedules in the second round. Indeed, one lesson to be
learned from the first round experience is that siting takes a

lot more time than originally anticipated.
paragraph 3 (D.4): The concept of regionality is undefined,
both in the law and in 10 CFR Part 960. Nor is it clear what
"considered to the extent practicable” means.

paragraph 3 (D.4): It is evident from the discussion in D.4
that U.S. DOE has an active program in place to meet any
requirement for a second repository. In light of this
commitment, it is difficult to understand why DOE now argues
it does not have such a program in place and is, therefore,
not making a good faith effort to meet the requirements of the
Nuclear Waste Policy Act. This is particularly confusing in

light of the Department's postponement of the the first
repository site. If DOE has active programs in place to meet
the requirement for two repository sites, then either both

delays are justifiable or both are unjustifiable. By arguing
that the delay in the first round does not require
Congressional assent while the delay in the second round does,
DOE is trying to have it both ways.

paragraph 2: The Mission Plan should define "geologic
settings".

paragraph 3: "...this type of analysis is expected to be
associated with a high level of confidence". It does not seem

possible to predict the level of confidence based on extremely
vague information this far in advance.
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paragraph 3: "Thus, whereas screening for the first repositoryprogressed from national surveys through regional studies...,a possible strategy for the second repository could allow
fewer areas of smaller size to be selected early in the
process." It is not clear how the narrowing process could beaccelerated without due consideration and comparison ofsite-specific information. This appears to lay the groundworkfor cutting corners before the lessons of first repositorysiting can be assimilated and the circumstances of second
repository siting understood.

49: It is premature to eliminate subseabed disposal research
until a scientific assessment of the feasibility of the
concept can be carried out. The Congressional Office of
Technology Assessment has concluded that the ability to make
such an assessment is two years away, yet U.S. participationin subseabed research which could help us reach such a
determination has been cut off. The Missior Plan should
indicate that the Administration is responsible for
elimination of funding for subseabed research and that DOE is
not considering alternatives to deep-geologic disposal.(Sta aper on the Subseab ispos f High-Leve
Radioactive Waste, May, 1986; Office of TechnologyAssessment).

paragraph 2 The concept of "performance-based screening" of
sites has not been defined or illuminated. What does
performance~based screening mean? How does it differ from thescreening exercise that led to the selection of the 20 second
round sites in 1986? These questions should be clearlyanswered in the Mission Plan.
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STATE OF SEAGSE

Orrick or tak GOovERSOR
ALGUSNTA, SAENE

Ceti

JOHN A MCKERNAN JR

soveMnon

Apeil 2, 1987

The Honorable John Herrington
Secretary
U. S. Department of Energy
1000 Independence Avenue, S.W.

Washington, D. 20585

Dear Secretary Herrington:

This letter is to submit comments on behalf of the State of Maine on

the Department of Energy's Draft Mission Plan Amendment.

I wish to emphatically restate my opposition to a high level nuclear

waste repository in Maine. My conviction is strongly reinforced and

confirmed by the substantive technical and socio-economic evidence
assembled by our State agencies and described in detail in the April 1986
"state of Maine Comments on U. S. Department of Energy Crystalline Rock

Project Draft Area Recommendation Report® (Draft ARR). The State

mobilized government, business, and citizen resources to produce this
extensive report. Internally, the State utilized the services of the

Advisory Commission on Radioactive Waste, the Maine Geological Survey,
the Department of Environmental Protection, the Department of Human

Services, the Department of Inland Fisheries and Wildlife, the State

Development Office, the State Planning Office, the Department of

Transportation and the Historic Preservation Commission. The Draft ARR

clearly supports the technical argument that Maine sites should be

eliminated from the DOE list.

The presence of the Sebago Lake and Bottle Lake rock bodies on the

List reflects a selection process that is driven by an arbitrary time
schedule rather than by the cequirements of science. More importantly,
it ceflectse an underlying selection process that is fundamentally flawed

in its design. This process threatens to place the people of twelve

areas under a considerable psychological and economic burden of

uncertainty for years. It endangers the scientific Legitimacy and public
credibility that the Department must have if it is to succeed in dealing
cesponsibly with the Nation's nuclear waste problem.

A DOB response to the states’ comments to the Draft ARR furnishes an

2 excellent opportunity to develop a database and framework upon which a

Mission Plan or future strategies may credibly address:
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April 2, 1987
The Honorable John Sercington
Secretary
U. S. Department of Energy

(1) <A more realistic timetable for siting and operating a

deep mined cepository in a variety of geologic host
rock.

(2) An improved and comprehensive contingency planning
process which more explicitly addresses a repository
schedule by addressing more fully the efforts of
pending lawsuits dealing with the ficst repository or
second tepository program, Scheduling must also
consider the problems of land acquisition and the time
requiced to gain access to and control of land,
privately oc publicly owned, for site characterization.

(3) Verification of pudget estimates and the lower rates of
waste genecation.

(4) The opportunity to incorporate more fully the non

site-specific generic research in progress in Canada,
Nevada, and Sweden.

(5) A clearer justification for the need of a Monitored
Retcievable Storage as storage and back-up for a first
repository.

(6) A greater role for the National Academy of Science and
the National Research Council.

(7) Specific and explicit guidance for both the states and
the Congress.

In summary, the reasons for the decision by the Department of Energy
on May 28, 1966, to delay the selection process for a second site are the
very ceasons the search should be cancelled and not postponed. A prompt
response by the DOE to the comments by the cepository states coupled with
the first cepository experience and existing generic non site-specific
studies will, I believe, lead the Department of Energy to the same
conclusion.

Sincerely,

icKercnan, Jc.

JRM/D/e
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TRIBAL EXECUTIVE COMMITTEE

April 2, 1987

Mr. J. Bennett Easterling, Director
Policy and Institutional Planning Division
RW~-42
Office of Civilian Radioactive Waste ManagementUnited States Department of Energy
1000 Independence Avenue, SW
Washington, DC 20589

Dear Mr. Easterling:
Enclosed please find the comments of the Nez Perce

Tribe on the draft Mission Plan amendment issued in January,1987. We trust that these comments will receive due
consideration in the process of preparing amendments to
be submitted to Congress. We assume as well that the entire
text of our comments will be presented to Congress with
the proposed amendments.

Sincerely,

ALPPEE AL gine
Herman Reuben, Chairman

PTEC

Elliott Moffett, Secretary

/

NPTEC

JHR:ceg
ec: B. Kevin Gover

file
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TRIBAL EXECUTIVE COMMITTEE
ON THE DRAFT MISSION PLAN
ISSUED BY THE UNITED STATES

DEPARTMENT OF ENERGY

The Draft Mission Plan Amendment ("DMPA") issued by DOE in

January contains four significant elements: (1) The extension of the

schedule for the first repository; (2) the proposal to construct en

MRS facility; (3) the proposed delay in the second repository siting
process; and (4) “initiatives" relating to the consultation and

[ cooperation process required by the Act. On the whole, the Nez Perce

Tribal Executive Committee ("NPTEC") finds the draft amendment to be a

confusing and insufficient document.

A general observation that we have regarding the document is that

it is quite difficult to know just what we are conmenting upon. For

example, DOE has requested only $500 million in FY88 funding to carry

out the NWPA Program, yet the DMPA acknowledges that a $725 million

appropriation will be necessary to carry out the program it embodies.

It would appear that DOE would have Congress "do as I say, not as I

do." The very least that DOE could have done is to have the DMPA

reflect the actual budget request of the Department. As is noted

below, the document consistently ignores the existence of

contingencies that are not merely possible but, indeed, likely.

EXTENSION OF THE SCHEDULE FOR THE FIRST REPOSITORY

The NPTEC is pleased that DOE finally has accepted the

proposition that the schedule for the siting, construction and opening
of the first repository in the Nuclear Waste Policy Act (*"NWPA") is

unachievable. The affected tribes and states always have taken this
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view, and have encouraged DOE to accept this reality. Thus, the Nez

Perce Tribe applauds and supports the proposed extension of the

schedule.

It has become evident during the first three years of the program

that the schedule laid out by Congress was too ambitious. The nature

and scope of the technical work necessary to support a sound license

application requires far more time than the NWPA allowed. Indeed, we

find that even the schedule leid out in the DMPA probably is overly

| optimistic.
The revised schedule for hydrologic in-situ testing at the Basalt

Waste Isolation Project ("BWIP"), for example, seems unlikely to be

met. Any delays in the geohydrology test program prior to the

initiation of exploratory shaft construction could compromise

seriously the results of those tests should DOE start construction of

|
the shaft before acquiring a complete set of geohydrological data.

Moreover, the proposed schedule makes no provision for a variety
of other contingencies. Given what we now know, for example, the NRC

seems unlikely to complete its licensing review within the allotted 36

months. Another example of a contingency not reflected in the DMPA is

the issuance of a notice of disapproval by a host state or affected

Indian tribe, which would further delay the schedule. The DMPA should

provide information as to how these contingencies might effect the

|
schedule proposed.

The extension of the first repository schedule also presumes that

DOE will be authorized to construct the proposed MRS facility. Quite
5 obviously, the entire waste-acceptance strategy crumbles if the MRS is

not authorized. Given the current state of the program, we believe
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that this presumption is unsupportable. DOE must explain how the

first repository schedule and the waste acceptance strategy is

affected in the event Congress does not approve the construction of an

MRS facility, and, in particular, should discuss the option of federal

|
interim storage.

As noted above, the Nez Perce Tribe supports an extension of the

schedule for the first repository. DOE now has shown itself to be

6] willing to yield to the reality that a longer and more complex testing
program than initially was anticipated will be required to support a

repository construction application.

POSTPONEMENT OF THE SECOND REPOSITORY SITING PROCESS

Our support of the extension of the first repository schedule

does not cerry over to the proposed postponement (and possible
cancellation) of the second repository siting process. There exists a

clear distinction between delays in the statutory schedule that are

occasioned by the need to extend the data collection process on the

one hand, and the cessation of work directed by the Act on the other.

DOE is well aware that the congressional decision to go forward

with two siting processees concurrently was not merely a scientific or

technical judgment. To the contrary, the existence of a dual siting
process reflects Congress' judgment on certain socioeconomic,

institutional and political realities. DOE had its opportunity to

persuade Congress that a single repository was all] that was necessary

when the NWPA was being considered in the late 70's and early 80's.

Having failed to so persuade Congress in 1982, DOE may not now by
administrative fiat amend the Act.
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With regard to the second repository postponement, we have the

same difficulty that was expressed above regarding what it is that we

are to comment upon. While the DMPA proposes postponement of the

second repository siting process, the Secretary of Energy has

testified that the second repository process will be resumed this

summer should Congress fail to act in some affirmative fashion in

support of the postponement decision. This policy statement should be

reflected in the DMPA if we are to give credibility to both the

| document and the Secretary.
DOE cites five factors in support of the postponement of the

second repository process. The reasons include declining projections
of the amount of spent fuel, confidence in finding an appropriate site

in the first round process, experience to be gained from the first '

repository process, congressional approval of the MRS facility, and

9 fiscal management and responsibility. We have carefully searched the

Act and find no provision made for the entry of these considerations

into the second repository siting process. Indeed, we find no

authority whatsoever for the Secretary's decision to postpone the
,.

second repository process. The DMPA should provide references to the

| Act supporting the proposition that the Secretary has such authority.
Until the second repository program is reinstated and proceeds

apace, the entire program will continue to stagger under the weight of

the consequences of the postponement decision. DOE has made its

10 attempt to redraw the Act and that attempt has failed. Should DOE

persist in that attempt, the result will be the.failure of the entire

NWPA process. There are no sets of considerations that can justify
such a result. We are unpersuaded that DOE is in fact conmitted to a
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| oe repository system. To the contrary, it appears that DOE will

undertake such a program only if it has no choice.

THE MONITORED RETRIEVABLE STORAGE FACILITY

The Nez Perce Tribe to date has teken no position on the

technical merits of the construction of an MRS facility. Our conments

11 here, therefore, shall be confined to other issues.

We find fault with the DMPA {in that it seems to presume that an

|
MRS facility will be authorized by Congress. That is hardly a closed

[~ question. The failure to discuss the contingency that an MRS facility
will not be authorized is a major failing in the DMPA. Given our

belief that the first repository program cannot be completed any
12 faster than reflected in the DMPA, the failure to gain authorization

for an MRS would render the entire waste acceptance strategy in the

DMPA meaningless. The DMPA should stete the manner in which DOE would

|
respond to this contingency.

We also are concerned by what is not said in the DMPA. Although
the document mentions no alternatives to a single MRS, it is public
knowledge that such options are being discussed by some congressmen
and local interest groups in the Hanford area. Indeed, recent

newspaper articles in the Tri-Cities area had mentioned proposals by
13 locel groups to consider siting an MRS at Hanford in lieu of the

geological repository.
According to the NWPA, a single site cannot be considered

simultaneously for both an MRS facility and a geologic repository. If.

the Hanford site is in fact being considered by DOE for an MRS,
further consideration of the site as a geologic repository must be
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stopped inmediately. These unofficial proposals for alternative

locations either for a single MRS or for several smaller regional MRS

facilities do not offer a significantly better solution to the waste

storage problems than would Merely expanding at-reactor storage.

Moreover, whatever advantages may exist in the "integral MRS system"

as proposed by DOE obviously would be lost by the regional MRS

approach.
The Mission Plan Amendment should clarify DOE's intentions with

respect to the proposal for a regional MRS system. Whatever amendment

finally is submitted to Congress should state clearly whether or not

Hanford is being considered as a potential MRS site.

CONSULTATION AND COOPERATION

The Tribe is most disappointed with the DMPA discussion of

Section 117(c). The discussion contains warmed-over proposals, at

least one of which already has been rejected by the affected tribes

and states. DOE already has available to it the views of the tribes

and states on the desired content of the consultation and cooperation

process, yet continues to fail in its obligation to state publicly

14| what its own perceptions are. The apparent reason that C & C is

discussed at S11 in the DMPA is that the General Accounting Office

reconmended that C & C be better defined in the Mission Plan. We

cannot say whether we would support such a definition since DOE has

not shared its definition with us.

We also find it regrettable that DOE makes no effort in the DMPA

to report on the views expressed by the tribes and states at the

meeting DOE called in November to discuss this very matter. It is
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evident that DOE would have the tribes and states do its work for it.

Ordinarily we would seize upon such an opportunity. We have little

confidence, however, that, if we were to submit proposed definitions

of C & C, DOE would adopt them. Moreover, although DOE expresses its

willingness to continue discussions with the tribes and states to

mutually agree upon ai definition, it has not acted upon. this

|willingness since the issuance of the DMPA.

The supposed “new initiatives" to encourage progress in C & C

negotiations seem unlikely to be helpful. The concept of generic
negotiations already has been rejected by the affected tribes .and

states. The statement that DOE is prepared to seek the services of

5 third-party negotiators lacks substance. DOE should specify what role

these negotiators would play. If their role is to mediate or

arbitrate, we would suggest that, given the current state of

negotiations, any proposal to bring a third party into the process is

|_ Premature.
— The Nez Perce Tribe had indicated its willingness to begin

negotiations. This willingness exists notwithstanding the fact that

we consider DOE's conduct of the program to be inconsistent with the

concepts of public involvement embodied in the NWPA. As we read the

6| Act, the following emerge as the principles that should guide DOE's

conduct of the consultation and cooperation process:

(1) The intent of Congress in passing the NWPA
was to provide for the broadest possible
participation of tribes and states in the
NWPA process, and the Act's provisions should
be construed liberally to that end;
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(2) DOE must share with the affected tribes and
states any and all information generated in
the NWPA Program;

(3) Section 117 requires tribal and state input
eat the earliest stages of policy development
and consultations with the affected states
and tribes should begin before draft
documents are prepared;

(4) All meetings between DOE representatives and
other entities should be open to tribal and
state representatives;

(5) Drafts of "statutory" documents, such as the
Mission Plan and site characterization plans,
should be developed in close counsultation
with the tribes and states.

These principles, obviously, are not all-inclusive, and should be

supplemented with proposals from other affected tribes and states. To

the extent that there are any appropriate exceptions to these rules,
DOE should be forced to define them with specificity. The current

situation by which DOE rules the consultation and cooperation process

through administrative fiat is unacceptable and contrary to the

express intent of the Act. Until such time as DOE properly conducts

the C & C process, the program will remain in its current

difficulties.

~ Repsectfully submitted,

J.Herman Reuben, Chalrman

EllTott Moffett, Secretary
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comenrrese: OLYMPIA J. SNOWE
039

FOREIGN AFFAIRS Oretee?, Mame

JOINT ECONOMIC COMMITTEE Maneaner Case Seonseuecscomeres Congress of the Anited States sia nace Ro 0Mouse of Representatives Gon ees-oansfursuee neues Oonce Ounsene TwoGear FasPasa“nero Washington, BE 20515 eysewn
e

April 2, 1987 pit?sumemer
Passeve tos, ME 04768-0722

GON 764-6126

The Honorable John S. Herrington
Secretary of Energy
1000 Independence Avenue, S.W.
Washington, D.C. 20585

Dear Mr. Secretary:
I hereby submit comments for your consideration and evaluation onthe draft Mission Plan amendment submitted by the Office ofCivilian Radioactive Waste Management on January 28, 1987.

The Mission Plan amendment, as you know, concerns thehigh-level waste management program, administered by the
Department of Energy. This is an important national issue, andof particular concern to the citizens of the State of Maine. Ihope you will give my comments on this issue every consideration.
With best regards,

incerely,

M 6f Congress
District, Maine

OJS:as

900975
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THE HONORABLE OLYMPIA J. SNOWE, MC
SECOND DISTRICT, MAINE

COMMENTS ON DRAFT MISSION PLAN AMENDMENT
APRIL 2, 1987

I welcome this opportunity, on behalf of the citizens I
represent in the Second District of Maine, to respond to the
Draft Mission Plan Amendment.

Public input in the Department of Energy's (DOE) high-levelwaste program was a recognized objective in the Nuclear Waste
Policy Act of 1982. DOE's inability to design and manage the
second repository program, however, has been reinforced by itsinability to communicate effectively with citizens, states, and
Indian tribes.

Perhaps, then, it should come as no surprise that DOE has
managed to anger nearly every constituency with the release of

1 its Draft Mission Plan Amendment on January 28. Virtually everyaspect of this program has now been called into question. The
burial of high-level radioactive wastes, a project which requiresabsolute and guaranteed safety, also requires complete publicconfidence. I can attest with experience that no such publicconfidence exists, and for good reason. No evidence of propermanagement of this effort by the Office of Civilian Radioactive
Waste Management is anywhere to be seen.

The Draft Mission Plan, by DOE's own admission, is an
unneeded document. It represents DOE's current thinking, which
now appears to be in a state of confusion. My concerns center
around the Plan's policy calling for the indefinite postponementof the selection of a second repository. DOE had already
announced the postponement of the second repository selection in
May of last year. The Mission Plan only repeats DOE's decision
and its reasons for doing so.

However, only days after the release of the Mission Plan,
Secretary Herrington indicated that he may choose, later this
year, to re-start immediately the second repository process
unless there is direct Congressional approval of the Mission Plan2 Amendment. Thus, what at first appeared to be a formal
pronouncement of intent by a federal agency instead turned into
a complete retreat by DOE from its earlier decision to postpone
for at least a decade the process of selecting a second
repository.

Within a matter of days, the interpretation of the Mission
Plan went from a situation where it would be considered acceptedbarring Congressional expression of disapproval to a position of
rejection without immediate expression of support through
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legislation or appropriations. Needless to say, the confusion
this twist caused was immense, but it also served as an
indication that DOE is simply drowning in a self-made whirlpool of

bureaucratic mismanagement.
Last summer, after the second repository process postponement

was announced, Secretary Herrington wrote to another Member of
Congress, and said "there are no sites under consideration. If
the need to recommence this search should arise, the process to
select a site will begin anew." Now, a mere nine months later,
the Secretary is indicating he may immediately re-start this
process. Lost in this short period of time, however, was DOE's
leadership and confidence in its own decisions.

Instead, in the few short weeks since the Draft Mission Plan
. Amendment was released, we have witnessed a retreat without
3 common sense, and an admission that DOE is not up to the task of

putting the high-level waste program on a sensible track.
Over the past two months, DOE hasabandoned its responsibilities
on this issue, has admitted the whole program has problems, and
has told Congress to find a solution to the problems. How the
public at large is to have any assurance that the federal
government is conducting this program with any degree of safety
escapes this Member of Congress.

As aI do represent one of seven states with sites under
consideration for a possible second repository, I am dismayed to
see DOE's casual willingness to obfuscate the Congress, the
citizens of my district and of my state.

The logic to proceed with a single repository has been
obvious to me since last April when I introduced legislation to
eliminate the statutory requirements for a second repository, and
remove the arbitrary 70,000 metric ton cap on the first
repository. If DOE really believes in its Mission Plan amendment
and the 2nd repository postponement, their responsible action
would have been to submit an endorsement to Congress to amend the
Act accordingly.

As the Department is aware, there is no more need for a second
repository today than there was a year ago. It is estimated that
a second repository could ultimately cost as much as $10-15
billion. That cost is too high, and led DOE to acknowledge it
would represent “unsound fiscal management" to proceed. I
believe we simply cannot afford to commit ourselves to a very

| expensive and useless second repository.
In addition, as yet we have no way to confirm even a first

repository will work safely, and the method of underground
storage, altogether, needs to be proven. As the Draft Amendment

5 points out with regard to the second repository technical
program, "This effort will be greatly facilitated by the
experience gained from the first repository program." (Pg. 48) I
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believe it is therefore impractical and improper to move forwara
at all on a second repository. The fundamental priority of the
high-level waste disposal program must be to find out how we can

guarantee ourselves absolute and long-term safety for the
citizens of the United States. It would a serious mistake to
proceed too quickly in a rushed attempttorid ourselves of a

problen.
Further, DOE is examining other geologic settings at this

6 time. The Department should not pursue a crystalline repository
until these other, possibly safer, media are explored.

Finally, DOE revised estimates on the amount of wastes to be
generated over the next several decades indicate that the
anticipated volume is markedly lower. In 1982, when the Nuclear

7
Waste Policy Act was enacted, DOE projected 140,000 metric tons
of waste would be produced by the year 2020. DOE now projects
that the figure may well be closer to approximately 74,000 metric
tons, given that new utility orders for new nuclear plants have

_abated. Simply stated, a second storage site isn't needed.

In the State of Maine, my first-hand experiences with DOE in
the examination of two proposed sites led me to conclude, without
hesitation, that the plan the Department put forward to select
and assess sites is dangerously flawed, and by DOE's own

acknowledgement, is in no way geared to finding the safest
possible location for nuclear wastes. Considering that high-
level wastes must be kept in isolation for a minimum of ten
thousand years, I believe this situation is intolerable and
inexcusable.

Obvious problems relating to these sites were ignored. For
example, could these wastes be transported to a site in Maine
without endangering large population centers throughout the
Northeast corridor? It makes as little sense to transport waste
through densely populated areas as it does to store waste in

8 those areas. That is precisely why the 1982 Act states that .

transportation must be given firm consideration, and why DOE's
failure to make this issue an early factor of priority importance
has generated error-ridden proposals for Maine.

DOE even found one of the sites in Maine by dropping
arbitrarily its normal screening methodology in order to have
twelve second repository candidate sites instead of ten. The

Department did so apparently without consulting with anyone,
other states, other agencies, or other experts, to select two
inferior ranked sites from which to choose. This was another
instance of DOE taking the minimal steps necessary to include a

potential site, instead of the more logical approach of taking
the maximum steps necessary to disqualify a site.

Oddly, the Department itself recognizes that its selection
process is overly inclusive. The Draft Amendment states, “a
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possible strategy for the second repository could allow fewer
areas of smaller size to be selected.”

This same site in Maine has another distinction: 27% of the
lands within the site area are owned by the Penobscot and
Passamaquoddy Indians. Over 90 percentofthe area

comes under a trust relationship, as outlined by the Indian Land
Claims Settlement Act, passed by Congress in 1980 to provide
special compensation and protection for these tribes. DOE failed
to disqualify these lands as federally-protected, which they
should have under the Nuclear Waste Policy Act, and ignored
protection granted to these lands by a specific federal law.
Most importantly, DOE failed to consult, as the Act requires,
with the Indian tribes in Maine. Had DOE focused seriously on
this situation with the state officials and tribe
representatives, this mistake would have been realized.

Maine's other candidate site, in the Sebago Lake region of
the State, is an area which supplies our state with one-third of
its water supply. This region is also a host to a major annual
influx of seasonal residents, tourists, campers, and other
visitors. Maine residents in this area and state officials
pointed out, however, that the seasonal variance in population
was quite significant. This area, in other words, was not as
isolated through all times of the year as originally thought.
For DOE to have included such a site was preposterous.

What we encountered in Maine was a Department that
examined sites, asking “how do we defend this site nomination?,"
instead of “is there any possible safety problem?". My conclusion
at the time was that the process was misdirected and quite
seriously flawed, and that this first-hand evidence of our

experiences in Maine added support to the fact that there exists
no sound reason to select a second repository.

Largely through Departmental default, Congress now finds
itself re-examining the entire high-level waste disposal program,
and seeking a sound approach to the disposal problem. Given
the dismay of Congress with how we arrived at this situation, I
believe DOE should either submit legislation to Congress to amend
the Act or agree to allow for an anple and thorough review of the
issue. Such a review should allow a careful evaluation of the
method of disposal, the current schedule for site selection, and
the overall management of the program by the Office of Civilian
Radioactive Waste Management.

It is all the more disturbing to me, then, that Secretary
Herrington has said that absent a clear signal by the Congress to

proceed as planned, a unilateral decision can be expected to
re-start immediately the second repository selection process.

I believe it is important for the Department to allow
Congress the opportunity to carefully review the status and
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administration of the high-level waste program. Congress has
already indicated a great concern with the program, and numerous

pending court cases may also affect the outcome of this
situation.. The Department should take the status of the issue
into account, and take no actions on the second repository.

In conclusion, I urge the Department to remember the logic
it once recognized that there exists a clear rationale for

dropping the second repository, as supported by its Mission Plan
amendment -- clear technological, budgetary, and safety factors
we can't afford to ignore.
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355 West North Temple
3 Triad Center, Suite 330
Salt Lake City, UT 64180-1203
Telephone 001-536-5545

high level nuclear waste office
Norman H. Bangerter, Governor Pateick DO. Spurgin, Director

Jack Wittman, Associate Director

April 2, 1987

Ben C. Rusche, Director
Office of Civilian Radioactive Waste Mgt
U.S. Department of Energy
RW-1
1000 Independence Ave.
Washington, D.C. 20585

Dear Mr. Rusche:

Enclosed are the comments of the State of Utah, through the High-LevelNuclear Waste Office, on the Department's draft Mission Plen amendment. The
comments are in two categories. The first category is related to Section
301(a)(3) issues which warrant further discussion than received in the draft
Mission Plan amendment. The second category relates to issues which receivedrelatively extensive discussion in the draft amendment, but for which
discussion was nonetheless incomplete. Comments sre not phrased in terms of
objections; nonetheless, it is our intention that the comments be treated as
objections for purposes of the procedural cequirements of Section 302(b)(2) of
the Act. We would be pleased to discuss any of our comments with you at yourconvenience.

Sincerely,

PDS/hud

enclosure
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COMMENTS ON THE DEPARTMENT OF EWERGY

DRAFT MISSION PLAN AMENDMENT

by
STATE OF UTAH

HIGH LEVEL NUCLEAR WASTE OFFICE

APRIL 2, 1987

I. IWTRODUCTION

The purpose of the Mission Plan Amendment, as indicated in a letter from

Ben C. Rusche, Director of the Office of Civilian Radioactive Waste

Management, to Governor Worman H. Bangerter, is to clearly articulate three

issues that have arisen since the issuance of the 1985 Mission Plan so that

Congress may provide any statutory direction it believes is needed to conduct

the program and to otherwise inform interested parties of significant

developments and new information. The three principle issues addressed in the

draft Mission Plan Amendment (DMPA) are (1) the indefinite postponement of

site-specific work in the second repository program, (2) the extension of the

date contemplated for operation of the first cepository from January 31, -1998

to the year 2003, and (3) the inability of DOE to submit monitored

retrievable storage facility proposal to Congress due to litigation. The DMPA

elso addresses developments in the consultation and cooperation process and

certain financial assistance issues.

As stated in Section 301 of the Muclear Waste Policy Act, the Mission Plan

ie to provide an informational basis sufficient to permit informed decisions

to be asde, presumably by DOE and others, in carrying out the repository
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program. The State’s ceview of the draft Mission Plan Amendment is centered

upon the State’s interest in (1) protecting the health, safety, welfare and

environment of the Stete of Uteh and its citizens and (2) assuring the

fairness and reasonableness of activities affecting the State in the

implementation of the Nuclear Waste Policy Act. The fairness and

reasonableness of DOE program activities and decisions depend on a credible

balancing of pertinent health, safety, environmental, social and economic

concerns. The credibility of such a balancing process depends on the adequacy

of the informational basis for the process and on compliance with policies and

requirements established by Congress and agencies having jurisdiction over

program activities. Accordingly, the Mission Plan and any amendments to the

plan must reflect measures which assure the adequacy of the informational

basis for DOE's actions and compliance with applicable policies and

administrative requirements.

As the federal nuclear waste program proceeds, it is not unreasonable to

expect that information or issues may develop thet raise concerns about the

policies, processes, and objectives contained in or served by the Act. Under

such circumstances, it is appropriate for DOE to advise Congress of the facts

or issues undercutting the assumptions upon which the policies and objectives

of the Act are founded.
ace

Congress was clearly aware of the fact that problems not specifically
addressed in the Act might impede implementation of its various provisions.

2 Section requires that the Mission Plan contain an evalustion of

financial, political, legel or institutionel problems that may have such a

result. This suggests that the Mission Plan or an amendment thereto is not an
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inappropriate vehicle for notifying Congress of the questionable viability of

the policies, processes, or objectives reflected in the Act.

If a Mission Plan amendment is an sppropciate vehicle for calling to

Congress’ attention such problems, even though such notification is not

expressly called for in the wuclear Waste Policy Act, it seems doubly

appropriate to use a Mission Plan amendment to notify Congress of financial,

political, legal or institutional problems, since such notification is

expressly called for in Section 301(a)(3). Accordingly, the following
comments are divided into two parts. The first part contains coments with

cespect to institutional problems which may have been addressed in passing in

the DMPA, but in any event, warrant Congressional attention because of the

Likelihood that such problems will impede implementation of the Act. The

second part of the comments is concerned with specific elements of the DMPA

and addresses the adequacy of the explanation of circumstances affecting the

viability of elements of the Act and the completeness of the proposed remedial

measures.

II. INSTITUTIONAL PROBLEMS WHICH WARRANT CONGRESSIONAL ATTENTION

The following comments will focus on two specific problems which warrant

perticuler Congressions! attention. These are (1) disputes over

implementation of consultation and cooperation provisions of the Buclear Waste

Policy Act, and (2) disputes between DOE and other federal agencies with

jurisdiction over particular DOE program activities.

A. Consultation and cooperation
Problems in implementing consultation and cooperation provisions of the
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Act ere discussed briefly in the Mission Plan Amendment at pages 11, 12 and

13. In the DMPA and elsewhere, DOE focuses on the requirements of Section

in determining the relative effectiveness of consultation and

cooperation activities. DOE identifies a difference in perspective between

the agency and states as an impediment to execution of Section 117(c)

agreements.

The language of Section 117(b) imposes on the Secretary an affirmative

obligation to take state concerns into account. Section 117(b) of the NWPA

states: “In performing any study of an area within a state for the purpose of

determining the suitability of repository within such state, the Secretary
shall consult and cooperate with the Governor...of such state...in an effort

to resolve the concerns of such state...regarding the public health and

safety, environmental, and economic impacts of any such repository.” Section

also provides, "In carrying out his duties under this subtitle, the

Secretary shall take such concerns into account to the maximum extent

Ceasible....”

Consequently, we view the consultation controversy as turning upon the

adoption of an effective standard for the satisfaction of the Secretary's

obligation under Section 117(b), whether through administrative action or

through negotiation of an agreement pursuant to Section 117(c). Congress has

peovided some guidance in the statutory language by requiring that the state's

concerns be taken into account “to the maximum extent feasible.”

For purposes of discussion, the process or act of identifying, resolving,
or accounting for state concerns is referred to as “state involvement”. State

involvement may be addressed two ways within the context of the nuclear waste
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program. In carrying out identified duties under the Act, the DOE makes

various programmatic decisions. This decision process may be followed

secondarily by a review of those decisions in light of state concerns of which

DOE has been made aware. Considering the time and effort invested in such

decisions, it is reasonable to expect that the DOE’s tendency under this

regime would be to address such state concerns in a way that minimizes

programmatic disruption. The practical effect of this approach is that DOE

imposes a burden on the states of proving @ decision to be “wrong”. This, we

believe, establishes an adversarial rather than consultational environment.

At the other end of thespectrum, the processes which underly programmatic
decisions may be completely coalesced with the processes employed by a state

for the identification and resolution of a state's repository program

concerns. This could require a one-for-one matching of state personnel with

DOE mid- and upper level management personnel. State personnel would be

literally looking over the shoulders of DOE managers at all times. At the

very least, we would be presented with an unusual mode of operations for a

feéeral agency if DOE were to take such an approach in implementing the NWPA.

It is not inconceivable that, in the extreme, DOE might lose control of

pcoogram management. Such a result would be extremely difficult to reconcile

with overall Congressional intent.
~

Somewhere between the extremes of after-the-fact review and comment and

“over-the-shoulder” participation lies a point of “maximum feasibility” of

state involvement. In our view, this point must be determined through an

evaluation of the steps a state must take toward the identification and

articulation of ite health, safety, environmental, sociological and economic
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concerns. This point alse depends on an analysis of the legal and pragnatic
constraints on the accommodation of such state actions.

State concerns cannot be expected to arise fully developed in the analysis
of a given DOE process or decision. The actions needed for the effective

articulation and resolution of state concerns may be generally stated as

8) developing an understanding of repository-related concepts and

rationales;

b) identifying potential consequences to health, safety, environment, and

economy as suggested by repository concepts and rationales;

c) maximizing the availability of opportunities to raise state concerns in

the process of developing plans for implementing the MWPA, in part or in

total, and striving to assure that opportunities arise prior to the

commitment of resources by DOE to plan finalization or implementation;

d) exploiting opportunities to raise state concerns (providing the

additional opportunity to further define and articulate state concerns);

and

~

@) ceviewing and commenting on plan implementation in light of the

relationship of such activities to the state's concerns as they have

evolved at a given point. (Plan implementation includes policy and

document development, as well as physical testing and data analysis.)
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Pechaps the most important consideration among the listed actions is that

of involvement prior to the commitment of resources. The commitment of

resources by DOE is generally based on the broad identification of tasks which

must be completed for the attainment of statutory and programastic

objectives. The task identification process contemplates a step-wise
breakdown of tasks into ever more discrete work elements. This step-wise
process involves continuous judgments about the relationship of the discrete

activities to the attainment of project objectives. When such programmatic
and manegerial judgments bear on the health, safety, environment, or economy
within a state, the state has a legitimate interest, as noted in the Act, in

the integrity of such judgments. Thus state concerns logically ceach into

both broad policy decisions and the minutiae of progcam implementation.
Absent legal and pragmatic constraints, a satisfactory process for resolving
such state concerns could likely only be established by the complete
coalescence of the state and federal organizations.

Legal and pragmatic constraints must reasonably bear on the level of state

involvement in DOE activities. It is not unreasonable that involvement would

be limited by managerial, operational, budgetary and statutory realities. In

balancing legitimate state involvement against the likely constraints, there

may be program activities for which the relationship to potential state

concerns is too“tenuous to justify accommodation of detailed state involvement.

However, because of 1) the recognized importance of public confidence to

the success of the nuclear waste program, 2) the necessity of state

consultation in order to foster public confidence, and 3) the Secretary's
affirmative obligation to account for state concerns, it is reasonable that

any uncertainties about the feasibility of the accommodation of state
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involvement activities as noted above should be resolved in favor of more

accommodation. Conversely, the nature of managerial, operational, budgetary

or statutory constraints on a given level of state involvement in the DOE

program should not be merely assumed by DOE.

In other words, Section 117(b) imposes a burden on DOE of showing that

proposed state involvement activities are not feasible before DOE can proceed

without such involvement. This burden has not been met, in our view, because

DOE has been utilizing after-the-fact review and comment as the starting point

for improving consultation procedures. It is much more likely that the burden

can be met if the Department starts from a point at the other end of the

involvement spectrum and proceeds to permit the state activities unless

constraints on stated involvement are identified. This approach is based upon

a policy of seeking to achieve maximum feasible state involvement in progcas

activities.

DOB’s past actions do not reflect recognition by DOE to this effect.

DOE too often refers to “extra” steps taken, both with regard to the Mission

Plan and to the Section 112(b) environmental assessments, which reflect their

commitment to state involvement. Consistent with the maximum feasibility

principle discussed above, efforts to account for state concerns are never

“extra.” Such state involvement is mandated unless shown to be infeasible.

The manner in which the DMPA was developed and disseminated renews our

concerns. The state was not informed of the contents of the DMPA, except with

respect to the general nature of provisions related to consultation and

cooperation and the “indefinite postponement’ of site specific work for the
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second repository. This was the result of DOE’s decision to link the DMPA to

the submission of its latest budget request.

Now, DOE has provided the DMPA to Congress, ostensibly for informational

purposes. The substance of the DMPA has been addressed in several

Congressional committee hearings. Accordingly, the DMPA is being considered

by Congress without states having had an adequate opportunity to identify and

acticulate states’ concerns with the substance of the DMPA. This belies the

DOE's commitment to the policies served by the consultation and cooperation

process.

The aforesaid considerations make it clear that the anticipated

improvement in relationships between the states and DOE during site

characterization is not likely to occur based on DOE’s current management

approach. Unless DOE questions whether the Congress acted appropriately in

5 imposing consultation and cooperation requirements on the agency, it must plan
and implement a restructuring of its management approach to accommodate state

involvement. If DOE has determined that the policies and objectives intended

to be served by the consultation and cooperation process established in.
Section 117 and other sections of the NWPA require a different procedural

approach, DOE should thoroughly apprise the Congress accordingly.

B. Interagency disputes which may impede implementation of the Act.

Page 6 of the DMPA notes the difficulties in gaining access to, and

6 control of, land needed for characterization when the land is under the

control of other federal agencies. Because of the location of certain

potential cepository sites on federal lands administered by the Department of
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the Interior, Interior will pley e@ significant role in the implementation of

the site selection process. Despite the significance of this cole, the DMPA

takes little note of the existing disagreement between Interior and DOE

concerning the implementation of certain provisions of the Act and the effect

on lands within Interior's jurisdiction.

In the case of the Davis Canyon site, the primary institutional question

raised by the interagency dispute concerns which agency is the authoritative

source of environmental policy that is to guide siting decisions in a

situation where lands on which the site is located and nearby affected

parklands are under the jurisdiction of Interior. The site, per se, is

located on public lands managed by Interior through the Bureau of Land

Management. However, the effects of repository activities at the site during
the periods of site characterization, repository development and operation,
and passive institutional control after a repository closure are expected by

DOE's own account to reach into Canyonlands Wational Park. Canyonlands
National Park is also managed by Interior through the Wational Park Service.

The public lands upon which the site is actually located are managed for

multiple use. However, because of the site's proximity to the national park,

the Secretary of the Interior, in order to maintain standerds established by

the National Park Service Organic Act as amended, cannot authorize waste

program activities if the authorization would result in the derogation of pack

values.

In reviewing the currently projected impacts of repository activities at

the Davis Canyon site on values and resources within Canyonlands National

Park, Interior has determined that the impacts would indeed result in the

derogation of protected values. In fact, Interior has determined that the
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Davis Canyon site should be disqualified altogether. On the basis of

Interior’s determination, DOE would be unable to obtain access to lands near

the Park through administrative processes. This situation indicates a clear

institutional impediment to the implementation of the Act in the consideration

of the Devis Canyon site, whether such consideration occurs now or in the

future.

It is possible to remove the institutional impediment through
Congressional withdrawal of the lands in question or by modifying DOE’s and

Interior’s respective jurisdictional responsibilities. However, the same

concerns impeding consideration of the site in the administrative context are

also present in the legislative context. It follows thet if the purpose of

the DMPA is to advise Congress of issues which may require Congressional
attention, it is clear that the conflicting positions of the Depertment of the

Interior and the Department of Energy must be addressed.

TIT. ADEQUACY OF THE DMPA DISCUSSION OF MILESTONE ISSUES AND FIWANCIAL

ASSISTANCE

As noted earlier, it does not appear inappropriate to use the Mission Plan

7 to notify Congress of circumstances affecting the viability of the original
statutory policies, procedures, or objectives. The usefulness of any

notification to Congress depends on the clarity and thoroughness of the

explanation of the circumstances which require cevisitation of policies,
procedures or objectives of the Act and on the completeness of the proposed
cesolution.
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A. URS

In light of the reasons for delay in the submission of the required URS

proposal, we generally view the brevity of the discussion of MRS as

appropriate. However, it appears that certain advantages identified by DOE in

8 Appendix C to the DMPA will be realized, if et all, only if Congress

determines quickly whether the integrated facility should be developed. For

informational pucposes, it is appropriate to apprise Congress and other

pecties more specifically of the necessary timing of the authorization of the

integrated facility in order for the facility to be optimally advantageous.

The timing of the MRS as an integral element of the waste management

system depends, in large measure, upon DOE’s ability to obtain a license for

the MRS facility. At this point, one of the primary technologies on which the

MRS concept is based, i.e., rod consolidation has not been licensed or

utilized on production scale. Rod consolidation is still a developmental

technology; it has been tested on a limited basis at reactor fecilities.

9 However, according to reported comments of utility officials, such testing has

suggested inherent problems in the technology that may not provide assurance

that the technology itself will provide for volume reduction and manageability

of the resulting waste. Given these uncertainties, an overly optimistic

celience on the feasibility of licensing the MRS system may overlook

contingencies thet should be incorporated into planning ofthe waste

management system. Otherwise, the integrity of the system itself is

jeopardized.
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One means of meeting scheduling contingencies recognized in the Nuclear

Waste Policy Act is interim storage, either at reactors or away from

reactors. Beceuse of the uncertainties in the licensing and utilization of

the MRS facility that have been discussed above, it seems prudent to fully

explore the optionof implementing the interim storage provision of the

Nuclear Waste Policy Act. However, no such exploration has been provided in

| the DMPA.

Finally, DOE proposes to link start-up of the MRS facility to the granting
of a constcuction authorization for the repository by the Nuclear Reguletory

Commission. Such a relationship could potentially impose an inappropriate

burden on the Commission. If the Commission were not to grant a repository

construction authorization by 1998, the implication is that the MRS facility

would remain inoperative until such time as the Commission did so. The

Commission’s ceview of a license application and subsequent granting of a

construction suthorization for a nuclear waste repository should not be

distracted by the relationship of the repository and MRS schedules.

Otherwise, the Commission's ability to credibly review a license application

may be diminished. This would raise new questions about the credibilityof
the entire waste management system.

B. Delay in Operation of the First Repository

Disregarding the numerous lawsuits filed on the nomination,

recommendation, and approval decisions of May 28, 1986, we believe that

current information clearly supports a planned delay in the recommendation of

the first repository. The State has long been concerned about the lack of

time allowed for site characterization and the WRC licensing process.
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However, the actual additional time allocated to the various steps in the

schedule are difficult to track and ere consequently difficult to comment on.

eo Further, number of statements in the DMPA suggest that most of the

additional time is needed to provide time to gather additional technical

information for site selection and preparation of the license application.

However, on closer inspection, only 9 to 18 months of extension deals with the

site characterization issues of shaft construction and in-situ testing.

Instead, other activities, such as preperation of site characterization plans
13 (15 to 18 months), preparation of EIS (6 months), license review by WRC (9

months), and construction of the repository (7 months) take up the bulk of the

5-year extension. The statements should be clarified to reflect the fact that

the 5-year extension called for in the DMPA is not driven primarily by the

need for more technical information. Also, the DMPA should at leest cite

references to enable evaluation of the reasonableness of the changes in the

first repository schedule.

On the other hand, although the statements mentioned above are too

imprecise in the context of the DMPA, they are not without merit. Based on

experience to date with the WIPP site in New Mexico, it seems unlikely that a

Little over three years provides adequate time to sink two 12 ft. diameter

14 shafts to 2600 £t., drive 5200 ft. of drift, and conduct enough tests to

adequately characterize the salt site to the level of detail required by

applicable regulations and the issue resolution strategy described in the

OMPA. To be credible, the extension should more realistically reflect the

time necesseryto gether the needed technical information.
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Finally in the DMPA, an assertion is made that DOE has provided for

15 contingencies in the proposed S-year extension. Based on the projected

time-frame and DOE’s track record, the proposed extension appears still to be

optimistic and does not seem to have any room for unexpected problems.

C. Rescheduling the Second Repository Program

DOE's analysis of events associated with the announced rescheduling of the

second repository progeam raises a fundamental question with regard to DOB’s

view of the character of past delays in implementing and meeting specific
schedules for various milestones. On page 13 of the Mission Plan it is noted

that DOE modified the schedule for the the second repository in the 1985

Mission Plan. DOE further notes that it revised the schedule again in the

1986 budget process.

16
DOE’s General Counsel has acknowledged that Congress fixed the schedule

for meeting the repository milestones in the Act, and only Congress can change
the schedule. DOE options are limited to either meeting the schedule or

failing to meet the schedule. Failure to meet the schedule may be defensible

when the failure is necessary to otherwise serve the objectives or policies

Congress determined should govern the site selection process. Failure to meet

the schedule is not defensible if it is the result of a preceding

determination by DOE that Congressional policy or objectives are unwise or

imprudent. The following comments explore the rationales proffered for

indefinite postponement of the second repository site-specific activities.

17
1. Changes in contingency planning needs.
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DOE discusses its past contingency planning in which it identified a

potential necessity to resort to second round program sites in the event that

all of characterized first round sites were found to be unsuitable. DOE says

in the DMPA that the contingency is now unlikely to arise. According to DOE,

since the present candidate sites are expected to perform well, the greater

confidence in site performance eliminates a ceason for proceeding with site

specific work in the second round program.

The fact that the second repository program sites may have been useful to

DOE as a back-up for the first cepository program does not address the purpose

of the second repository milestones in the Act. The Act requires that the

Secretary nominate five sites for the second repository, three of which were

not nominated for the first cepository. Nomination of the second round sites

is to follow very closely on the heels of the recommendation of the first site

for repository development. These statutory provisions suggest that the first

repository sites are contemplated as back-ups for the second round program

rather than the reverse. Expected first cepository candidate site suitebility

indicates that less effort may be required for the identification of a suite

of second round repository sites since two suitable sites may have already

been identified in the first round. Even sc. the logic of the statutory

schedule is that at least three additional nominees are to be identified by

mid-1989. The clear implication is that second round site selection should be

proceeding apace under current law.

2. Uncertainties in projected waste generation.

18
The DMPA amendment notes on page 45 that uncertainties in waste generation

forecasts support the conclusion that it is prudent to delay the second round

380

HQ0006181

OCR DB-106191
Holtec_PAL-000604



.

program. The uncertainty in the forecasts can just as readily serve as a

basis for the conclusion that the two repositories contemplated by Congress

need not have the capacity originally envisioned at the time the Act was

passed. In addition, there is no indication that Congress intended that the

first repository be filled to capacity before the second round repository

begins operation. The schedule in the Act contemplates only a three-year
interval between the recommendation of the ficst and second repository sites.

For the first three years of first repository operation, only 400 MTU per year

ace currently scheduled to be received. It is therefore clearly feasible

that, if the second cound program were to maintain its three year schedule

relationship with the first round repository, there could be an approximately

equal sharing of the projected spent fuel inventory between the two

repositories. This suggests that Congress may have had a different view of

“prudence” than that offered by DOB. Further, it is not clear that the

economies of scale for one large and one small repository are greater than

those for two mid-size repositories. For uncertainty in waste generation
forecasts to be persuasive as a rationale for postponing site-specific work in

the second round, the prudence of delay must be more thoroughly explained,

given the statutory relationship of the first and second round prograns.

3. “Meed™ for a second repository.

DOE indicates in the Mission Plan Amendment that the time st which

the second repository will be needed is unclear. However, it is noted

19 agein that the 70,000 MTHM Limit on the ficst repository operations prior
to licensing of a second repository is not a requirement that 70,000 MTU

must actually be received at the first cepository before licensing of the

second repository for operation. In fact, such a view could not be
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reconciled with a three year interval between the first and second

repositories currently provided in the Act assuming that the waste

acceptance schedule ceflects realistic constraints. DOE’s need analysis

is essentially a second guessing of Congressional will. To be persuasive,

DOE must demonstrate why the Congressionally established process, policy
and objective reflected in the timing of the first and second round

vecommendation schedules is inappropriate. The demonstration must address

the imprudence of regional equity as parameter of the appropriate timing
for a second repository program.

4. Fiscal responsibility.

The Amendment seems to suggest on page 46 that, because the delay will

reduce estimated second round program expenditures (as of 1993) from $700

million to $200 million and will strengthen the financial position of the

program, the delay is a fiscally responsible approach to the program.

Fiscal responsibility, in this case, is a matter of cost effective

implementation of Congressional policy and objectives. A depacture from

these policies and objectives is only fiscally responsible if Congress is

persuaded that the original policies and objectives were not well founded

and changes them eccordingly. Again, a “fiscal responsibility” anelysis

must address the imprudence of the Act's current goal of regional equity.

The operational efficiencies offered by an MRS provide no more

compelling e basis for the indefinite postponement of the second round

program than do other proffered rationales. Statutory schedules and
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relationships remain intact in the Act, and it is up to Congress to

re-evaluate them end change them, if appropriate, after due deliberation.

PFinanciel Assistance

Congcess intended that the cost of disposal of nuclear waste and spent
fuel be borne by the generators and owners of such waste and spent fuel. The

purpose of the nuclear waste fund is to insure that the costs of carrying
activities related to disposal are borne by persons responsible ‘for generating
the waste (see Section 111(b)(4) of the Nuclear Waste Policy Act). As DOE

notes in the DMPA, Section 116 provides for financial assistance to states.

Section 116(c)(1)(a) provides for grants to states in which a potentially
acceptable site has been designated. Section 116(c)(1)(b) provides for grants
to states containing candidate sites for various participatory, proposal

22 development and public information activities. Section 116(c)(2) provides for

assistance payments to states in which a repository is being developed.
Section 116 has not served to constrain expenditures in the form of grants to

states in which potentially acceptable sites have not been Gesignated. Such

grants heave been based on Section 302(d), which authorizes expenditures from

the nuclear waste fund for purposes of identification, development, licensing,
construction, operation, decommissioning, and post-decommissioning maintenance

and monitoringef any repository. On the basis of this authority, DOB hes

provided grants to states in which there are areas under consideration during
the site screening for the second round repository program. This occurred

despite the fact that Section 116(c)(1)(a) only provides grants to states

containing potentially acceptable sites. Accordingly, DOE has construed
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Section 116(¢)(1)(a) as not being the exclusive basis for issuence of grants

prior to the recommendation of a site for site characterization.

Despite this past exercise of discretion pursuant to Section to

DOE apparently views Sections 116(c)(1)(b), and 116(c)(3) as addressing all

potential payments to states during the course of site characterization.
However, given that Congress intended that a1) costs of and related to

disposal be borne by generators of waste, it may be readily inferred that the

fact that Congress did not provide expressly for impact assistance during site

characterization for certain socioeconomic impacts does not necessarily

indicate that Congress affirmatively determined that such assistance payments

should not be authorized. The legislative history does not indicate that

Congress contemplated socioeconomic impacts during site cheracterization at

all, let alone deeming them inappropriate for mitigation in the form of

financiel assistance. As the Department of Energy has noted, in those

instances where the legislative history shows that Congress did contemplate

impacts from site characterization, it acted effirmatively to require some

form of mitigetion or amelioration. Accordingly, while the State views

Congressional consideration of financial assistance provisions of the Act os

appropriate, it appears that DOE currently has the authority and has

established precedent for assistance payments to states to mitigate or avoid

“special socioeconomic burdens” and other impacts realized during site

characterization.
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CPaL
Caroline Power & Light Company

April 3, 1987

FILE: NF-570.0) Serial: NF-87-228

Mr. Ben C. Rusche
Director
Office of Civilian Radioactive Waste Management
U. S. Department of Energy
Washington, DC 20586

DRAFT MISSION PLAN AMENDMENT

Dear Mr. Rusche:

In response to the February 5, 1987, Federal Register Notice in which the
Department of Energy solicited comments to its draft Mission Plan Amendment,
we are pleased to offer comments. Carolina Power & Light is an investor-owned
utility which operates one reactor in South Carolina and acting on behalf of
itself and the North Carolina Eastern Municipal Power Agency operates three
reactors in North Carolina.

We have signed a Standard Contract with DOE for the disposal of high-
level waste and spent nuclear fuel and have paid more than $137 million to the
Nuclear Waste Fund on behalf of our nuclear electricity customers since the
contract was signed. Accordingly, we have a significant interest in the
subject amendment.

Our attached comments are divided into four broad areas which are

sunmarized below.

1. Repository Delays; Monitored Retrievable Storage
- DOE is legally obligated to accept spent fuel from utilities by

January 31, 1998, and it is essential for DOE to do so in order to
ensure the continued operation of the nation's commercial nuclear
plants.

- DOE is correct in seeking further congressional direction. Should
Congréss fail to give further direction, then repository
availability in the year 2003 is acceptable only if DOE proceeds to

accept spent fuel by January 31, 1998, through use of an MRS
facility.

- The MRS schedule should not be linked to the schedule for first
repository construction permit, because it may be necessary to

implement the MRS even though there could be delays in the schedule
for the permanent repository.

- We support the concept of an integrated MRS funded out of che
Nuclear Waste Fund.
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Mr. Ben C. Rusche April 3, 1987

- The East-West balance should be reestablished through an MRS
in the East and the first repository in the West.

2. First Repository Site Selection

6 - Selection process was sound

- There is no need to repeat the site-selection process, and to do so

would impose unnecessary delays and expense.

3. Consultation and Cooperation Agreements

- DOE should continue to seek such agreements.

- DOE should do more to educate the public about management of
redioactive waste.

4. Critical Path

9 - DOE should clearly identify the technical and non-technical critical
path items necessary to avoid further delays. Such items for the
next few years together with cost estimates should be especially
emphasized.

We appreciate the opportunity to provide these comments and hope that

they will be of use to you.

Yours very truly,

Furr
Vice President -

Operations Training & Technical Services

Attachment

3031SAU
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Repository Delays; Monitored Retrievable Storage
Our nuclear electricity consumers have paid the one-time fee and the on-

going fee with the expectation that DOE will meet its legal obligation to
begin accepting spent fuel by January 1998. We are aware of the
difficulties that DOE has encountered to date, and we believe that DOE is
correct in seeking further direction from Congress. Should Congress fail
to give further direction, we believe that the five-year slippage to 2003
is acceptable but only if DOE will accept fuel at an MRS by January
1998. We do not support linkage of the MRS to the first repository
construction permit as this is an inappropriate constraint to meeting a
1998 MRS startup date. Accordingly, we support Congressional
authorization of an MRS but without the Linkage to repository
construction permit. Such an MRS would be an integral part of the Waste
Management system and should therefore be funded by the Nuclear Waste
Fund.

Given 1) the tremendous administrative and technical tasks DOE had
underway on the first repository site selection effort, 2) the legal
challenges in numerous areas, and 3) the decreasing estimates of the
amount of fuel requiring disposal, it appears to us that there were good
technical reasons for delaying both the first and second repositories in
May 1986. Unfortunately, in announcing the indefinite postponement of
the second repository, DOE did not adequately explain the technical basis
for why the second repository schedule was being delayed and did not
balance this delay with a delay in the first repository schedule. Had
not the Courts enjoined DOE from submitting its MRS approvel proposal to
Congress, DOE could have balanced the Eastern repository delay with an
Eastern MRS startup in advance of the Western repository. Now that the
first cepository has also been delayed and the Supreme Court has refused
to hear the State of Tennessee appeal, we suggest that DOE make extra
effort in the Mission Plan amendment to make clear that the East-West
balance has in effect been reestablished by an MRS in che East and a

repository in the West.

First Repository Site Selection Process

With regard to the three first repository sites selected for site
characterization, we believe that DOE took appropriate steps to assure a
sound decision-making process. Prior to implementation, DOE solicited
and obtained review and approval by the prestigious National Academy of
Sciences of DOE's decision aiding methodology including the manner in
which DOE proposed to use the methodology. We believe that the technical
data used was as sound as can be expected without detailed site
characterization work and that judgement of technical experts was
factored into che decision process. While value judgements in policy,
technical, and economic areas were also included, we consider these to be
fundamental ingredients to any decision-making process. Accordingly, we
believe that the selection process that identified the three sites for
characterization was sound and that there is, therefore, no need to redo
the site selection process.
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3. Consultation and Cooperation Agreements
Wich regard to Consultation and Cooperation (C&C), we believe chat such

agreements with potential host States and Indian Tribes if they had been

signed prior to the selection of the three sites to be characterized
would now be useful. At this point, it appears that some are trying to

parlay disagreements in this area into a total disruption of the

program. Nevertheless, there also appear to be legitimate concerns that
14 need to be addressed.

It may be naive to assume that C&C agreements will prevent Litigation and
it may now be time for Congress to end the seemingly endless litigation;
yet, we encourage DOE to continue to seek C&C agreements with the hope
that such agreements will establish the financial incentives to which che
host state would be entitled to under Section 116 of the NWPA and will,
therefore, prove useful to both DOE and the host State/Tribe.

With regard to educational programs, we encourage DOE to better educate
the general population about management of radioactive waste and to

clearly point out che differences between civilian high-level radioactive
waste repositories and the improper disposal of toxic chemical waste
which resulted in such cases as the Love Canal. Equally important are

15 the DOE's present and future efforts to correct inadequacies in the
management of defense high-level waste. DOE should also emphasize that
potential repository release are highly unlikely and that consequences of

any such release are very minor when compared to the Chernobyl and Three
Mile Island accidents. We believe that these generic grass-root concerns

are real and understandable and that they drive the

political /societal/institutional challenges to DOE’s efforts.

Critical Path Activities

Appendix B states that exploratory shafts and in-site testing programs
are critical path at all three sites. We suggest that facts such as

these together with the three issues described in the letter eccompanying
the draft Amendment be included in the transmittal letter to Congress.

16 We believe that it is important that Congress clearly understand both the
non-technical issues that require their attention and the technical work
which should not be allowed to be interrupted. We are concerned that
congressional actions on budgetary matters may inadvertently cause

further repository delays. It would be helpful if the critical path
items for the next several years along with cost estimates for such items
were emphasized.

3031SAU
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LE
SOUTHWEST RESEARCH AND INFORMATIONCENTER

COMMENTS ON

DRAFT MISSION PLAN AMENDMENT

By

Don Hancock

April 3, 1987
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Pursuant to the DOE notice of availability (52 Federal Register 3095),
Southwest Research and Information Center (SRIC), a nonprofit educational
organization, submits the following comments on the Draft Mission Plan
Amendment.

1) SRIC believes that all comments received on the Amendment should be
carefully considered andreSponsed to by DOE. The notice of availability says
that DOE requests coments from "States, affected Indian Tribes, the Nuclear
Regulatory Commission (NRC), and other Government agencies." LOE has once
again dismissed the public from any effective involvement in its program,1 which is directly contrary to the congressional tinding otf the Nuclear taste
Policy Act (NWPA) that "State and public participation an the planning and
development of repositories is essential in order to promote public confadence
in the safety of disposal of such waste and spent fuel." (Sec. lll(a)(6))
Disregarding public comments on the Amendment and other DUE documents is not
consistent with the need for public participation, althougn it is consistent
with how DOE has handled public comments during the past four years.
2) DOE's attempt to amend the NWPA through a mission plan amendment is
inappropriate and illegal. The Mission Plan and any amendments “shall provide

2 an informational basis" (Sec. but DOE cannot change the requirements
of the NiPA or other federal statutes and regulations with the proposed
amendment.

VI

3) The notice of availability and the Amendment itself incorrectly state that
DOE has made “significant recent achievements" in the program. (Amendment, p.
1) On the contrary, the May 28, 1986 decisions were improperly based on3 political considerations, not technical or legal bases. (See Attachment 1)
Rather than being “achievements," DOE's activities have destroyed any
possibility of it developing the public confidence necessary to carry out a

technically sound, publicly acceptable waste program.

VI

4) The utter chaos of the program is shown by the fact that DOr itself
believes it must substantially change both principal aspects of its program —

4 first- and second- round repository siting -- less than 18 months after its
Mission Plan became effective. The entire program is off track and should be
totally Stopped. (See Attachment 2)

5) DOE inappropriately is trying to use the Amendment as a substitute for
issuing supplemental environmental assessments (EAs). In its "Plans for Site
Characterization Activities,” (Amendment, pp. 26-28) DUE substantially changesSignificant aspects of the site characterization programs described in the EAs
for the first-round sites. For example, changing the size of shafts at

5 Hanford and Yucca Mountain substantially increases the impacts of site
characterization, thereby making even more understated and invalid the impacts
calculated in the EAs. (SRIC believes that all the EAs had serious technical
deficiencies, including major underestimation of negative socioeconomic
impacts that would result from site characterization. Further, SRIC does not
believe that the EAs meet the requirements of Section 112(b)(1)(E) and do not,
therefore, justify the nomination of any first-round site.)
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6) The MRS facility should not be authorized by Congress, as it is

unnecessary and was sited without adequate technical analysis and state and

6 public participation. Therefore, it is inappropriate for the Amendment to

characterize the MRS as providing “limited temporary storage” (p. 37) when on

its face the MRS would be a waste storage facility for at least 30 years and
for at least 16 years would be storing wastes toitsfull capacity.

|. Tamendment, 56) -

7) In the Amendment DUE completely mischaracterizes the congressional intent

regarding the second repository. The discussion 1n Appendix L and the waste

acceptance schedule in Appendix F is based on the premise that a second

7 repository would not be selected until the first repository was almost filled

up. On the contrary, the requirements of the NWPA (Sec. 112(b)(1)(B and C)
show that Congress intended no more than a 4-5 year lag between the operation
of a first repository and a second repository. This parallel track is also
consistent with the Act's requirement for regional distribution and

considering costs and impacts of transportation (Sec. ll2(a)). As with the
first-round program, DOE's second-round site selection was totally inadequate

8 and should be terminated. (See SRIC's “Comments on Draft Area Recommendation
Report for the Crystalline Repository Project," April 16, 1986)

8) The major issue that the Amendment should address is “contingency plans"
given that a repository will not be in operation in 1998, but the Amendment
devotes only its last few lines to that issue. (p. 58) In addition to being
driven by political expediency rather than a sound scientific program with
full state and public participation, the DOE waste program has also emphasized
the need to meet the 1998 date, including in its contracts with utilities.

9 Among other times, it was pointed our more than two years ago that DOE and

Congress needed to consider how to correct the 1998 date, which is a

fundamental flaw in the NVPA. (See “The Economic Implications of Locating a

Nuclear Waste Repository in Texas," Subcommittee on Nuclear Regulation, U.S.

Senate Committee on Environment and Public Works, February 11, 1985, p. 27)
Thus, the Amendment should point out that the existing DOE program is not

working and describe the range of options to remedy the deficiencies,

including discussing how to maintain safe on-site waste storage.

Thank you for your consideration of these comments.
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—The Workbook Feature
HOW NOT TO FIND A NUCLEAR WASTE SITE

by Don Hancock

On May 28, 1986, President Reagan announced that

sites in three states — Washington, Nevada, and
Texas — would be investigated as possible locations
for the world’s first permanent high-level nuclear

waste disposal facility and that, in time, one of them

would be chosen to house the repository long sought
by the federal government. At the same time,
Department of Energy (DOE) Secretary John

Herrington announced that he was postponing
indefinitely any site-specific work on a second nuclear
waste repository, a program that in recent months had
raised storms of protest in seven targeted states.

Secretary Herrington stated: ‘‘We have reached an

important milestone and taken a significant step
forward. It is a clear sign that this nation will have
the capacity for safely storing and disposing of high-
level nuclear waste well into the twenty-first
century."

Rather than signaling an important step forward for
safe disposal of nuclear waste, the announcements

seemed to serve a less lofty purpose — a political one

aimed at substantially reducing the number of states

where citizens are in a uproar about the nuclear waste

program. Rather than reducing opposition toDOE's
program, the announcements should fuel public
outrage as more people come to understand that the
statements were political in nature — subject to

change at any time — and that they represented
decisions about nuclear waste management that could
lead the country toward a nuclear disaster. Rather
than promoting public confidence in the waste

program, the announcements should cause alarm

amongcitizens inthedozensof states along
transportation routes from the East, where
approximately 85 percent of U.S. nuclear waste is

nowstored, to @repositorysomewhereintheWest.
Those citizens and their elected officials will learn
what people in the repository states already know,
that DOE will allow them no role in decision making,
and federal-state conflicts could produce a serious
crisis in government relations.

To support that interpretation of the May 28
announcements, this article will discuss the
announcements from a historical perspective,
describing how states, Indian tribes, and citizens have

$0 far responded to DOE's waste program, and it will
outline some possible alternatives and propose a way
to develop and implement a scientifically sound,
publicly acceptable program for high-level nuclear
waste disposal.
THE NUCLEAR WASTE PROBLEM

National public opinion polls have shown that nuclear
waste — radioactive materials that will be dangerous
for hundreds of thousandsof years — is one of the
most feared hazards in our society.’ Wisconsin voters

spoke clearly on the issue in 1983 when almost 90
percent rejected the idea of a nuclear waste repository
in that state. But along with the fear and loathing of
radioactive waste, there is also continuing public
concern about its eventual safe disposal, and the
federal program is failing badly. While the U.S. has
been producing nuclear wastes from its weapons
program for almost 45 years and from commercial
nuclear power plants for almost 30 years, any
permanent disposal site for those wastes is more than
a decade away, even in the unlikely event that DOE's
program proceeds on schedule. One aspect of the

program does appear to be firmly settled — nuclear
wastes will be buried §,000 to 3,000 feet underground.
Geologic entombment is the only solution the nation
has seriously pursued in the past 30 years of its search
for an answer to the waste problem, and it is now

enshrined in law.

THE LAW

After years of congressional debate, the Nuclear
Waste Policy Act (NWPA) was passed in 1982 and
signed into law by President Reagan on January 7,
1963. While supporting geologic disposal as the
preferred alternative, the NWPA also found that
“*federal efforts during the past 30 years to devise a

permanent solution to the problems of civilian
radioactive waste disposal have not been adequate.’

Designed to improve on past efforts, the NWPA
required the development of a waste dispose! program
with: (1) new site selection criteria; (2) a strong role
for state and tribal governments directly affected by
the program; (3) a schedule for siting, constructing,
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and operating at least two repositories; (4) a provision
for financing through fees assessed to ratepayets of
nuclear utility companies (previous funding came

from U.S. taxpayers); and ($) development of interim
waste storage facilities, if they are needed.

In the stepwise process mandated by the Act for both
the first and second repositories, the DOE secretary
must first develop site selection guidelines, then
nominate five sites that are suitable for a repository
and recommmend three of them to the president for
detailed site ‘‘characterization’’ (surface and
subsurface testing, including digging large shafts to
the proposed repository horizon). After
characterization, the president must then recommend
one site to Congress, at which time the affected state
or Indian tribe may notify Congress of disapproval of
the selection. The veto stands unless both houses of
Congress pass a joint resolution overriding it. If the
veto of the first site is sustained, the president must
select another site within a year. After a site is chosen
by the president (if the state or tribe does not object)
or by Congress (overriding a state or tribal veto), the
DOE must then apply to the Nuclear Regulatory
Commission (NRC) for licenses to construct, operate,
and decommission the repository.
In addition to siting two repositories, DOE may
propose to Congress the development of an interim
surface storage facility — Monitored Retrievable
Storage (MRS). The Act calls for the MRS to
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**proceed as expeditiously as possible’ but requiresthat the geological disposal program proceed whether
or not an MRS is built.

PROBLEMS WITH THE DOE PROGRAM

Despite the NWPA's intent that the nuclear waste
program should be technically based and that
decisions should be made with full participation by
affected states, Indian tribes, and citizens, DOE has
largely ignored the requirements of the law. Before
Congress passed the NWPA, DOE had made its
decision about sites it would characterize. They were
Hanford, Washington; Yucca Mountain, Nevada; and

site in either Texas or Utah.* With Utah excluded,
the agency maintains the same lineup of unsuitable
sites four years later. It is as if the NWPA never
happened.
Other problems with the program deserve mention. In
the 13 states where DOE has gone for first and second
tepository and MRS sites, substantial political
Opposition has developed. That opposition, coupled
with technical deficiencies in the program, has
resulted in DOE's missing, sometimes by years,
almost every date scheduled in the Act — and yet the
agency still pledges that it will not miss the date
targeted for opening the first repository, January 31,
1998 (see table). DOE began by missing the date for
one of the very flest steps required by the
NWPA — development of the technical criteria
(guidelines) for site selection — by 17 months. The
guidelines have since been challenged in the Ninth
Circuit Court of Appeals by ten states (including
Colorado and Nebraska, nonrepository states which
are concerned about the safe transportation of nuclear
waste), three national environmental organizations,
and four citizen organizations.’ The suit charges, in
part, that DOE failed to use the guidelines to select
the first-round sites. If the court agrees, DOE's illegal
actions will have wasted several billion dollars.

Virtually all of the states and tribes involved in the
program believe that DOE is not complying with the
law’s requirements for consultation and cooperation,
and in two suits brought so far the courts have agreed
with the states. The Ninth Circuit upheld Nevada's
complaint that DOE's funding guidelines were
improper and that the agency should provide funds to
the state to conduct its own independent geologic
testing.* A federal judge also agreed with Tennessee
that DOE had not properly consulted with the state
regarding its.designation of potential MRS sites and
enjoined DOE from even submitting proposal to
Congress based on that siting study.’ (In a third case,
the Fifth Circuit Court of Appeals dismissed as

premature a Texas lawsuit challenging DOE's site
selections.*)
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Final Repository Guidelines
Final Mission Plan °

Three sites secommended for characterization
First repository recommended toCongress
NRC decision on construction license

(or 3 or 4 years after application received)
Five second-round sites nominated
Second repository recommended to Congress
First repository accepts waste

SCHEDULED DEADLINES FOR THE WASTE PROGRAM
NWPA DATE DOE DATE»

July 7, 1983 December 6, 1984
June 6, 1984 June 1985
January 1, May 28, 1986
March 31, 198° or October 1991
March 31, 1988
January 1989 March 1994

July 1, 1989 Deferred
March 31, 1990 Deferred
January 31, 1998 January 31, 1998

The nuclear utility companies, strong supporters of
most aspects of the DOE repository program, also

successfully sued DOE to seduce the fees the agency
had set for assessments against ratepayers."

Legal challenges arising from the May 1986
announcements have begun, and others are expected
to follow. Within a day of the announcements, seven

lawsuits had been filed — five by the state of Nevada,
one by the state of Texas, and one by citizen groups
and landowners in Texas."* Suits regarding the
Hanford site by the state of Washington or the
Yakima Indian Nation are likely. Utah and
Mississippi, the two first-round states not selectedfor
site characterization, may also challenge DOE’s
declaring sites in their states suitable for repositories.

A cursory examination of the voluminous, recently
released final environmental assessments (EAs), which
must provide the technical justification for the May
28 announcements, shows that the documents retain

many of the Naws and factual inaccuracies of the
draft EAs, which were roundly criticized by almost all
reviewers in more than 22,000 comments. The

methodologies used in the draft EAs to rank the sites,
from most to least suitable, were totally discredited.
After delaying release of the final EAs for six months
while developing a new methodology, which included
review by a National Academy of Sciences panel,
DOE issued its composite rankings of the sites. They
were, in order: Nevade, Mississippi, Texas, Utah, and
Washington."' Despite the rankings, the three

previously chosen sites were the ones tecommended
for characterization!

For years, the technical adequacy of DOE's program
has also been questioned because it depends so heavily
on contractors who have vested financial interests in
promoting the sites they work on. As if to confirm
that criticism, in April 1986, the major geologic
subcontractors at the Washington and Nevada sites
had to stop subsurface testing because of quality
assurance problems.
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Besides the DOE, two other federal agencies — the
Nuclear Regulatory Commission (NRC) and the
Environmental Protection Agency (EPA) — have
major waste responsibilities, and they also are having
problems with DOE or with some of the affected
parties. The NRC, which did not initially concurwith
DOE's repository guidelines, has stated on numerous

occasions that DOE's proposed 27-month licensing
schedule is too short, and it has criticized various
aspects of all the draft EAs, although it has not

tecommended disqualification of the proposed sites.
EPA was 20 months late in issuing its environmental
protection standards for repositories and thea

promulgated them only because of a lawsuit brought
by national environmental organizations."® Once
released, the standards were challenged in the First
Circuit Court of Appeals by three states and three
environmental groups.'’

CROOSING THE FIRST REPOSITORY
SITES

Throughout the search for a repository, which began
in the 1960s, DOE and its predecessor agencies — the
Atomic Energy Commission (AEC) and the Energy
Research and Development Administration
(ERDA) — have maintained that salt is the best
geologic medium for nuclear waste disposal. Even
after a chosen salt site near Lyons, Kansas, was

abandoned in 1972 because of strong potitical
opposition and technical deficiencies, federal officials
confined their investigations solely to salt formations.
However, when the governors of Michigan, Ohio, and
New York objected to investigations of bedded salt
formations in their states, ERDA abandoned them
and turned to Louisiana, Mississippi, Texas, and
Utah, where governors were more cooperative." After
scientists raised substantial questions about the
suitability of salt as a medium, and after a federal
interagency group recommended that various other
geologic media be considered in addition to salt, the
General Accounting Office (GAO) recommended in
1979 that federal reservations with existing nuclear
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waste activities should be investigated as potential
sites." DOE then began investigations at the Nevada
Test Site and at Hanford, Washington, but gave no

reason for not also considering the federal sites at the
Idaho National Engineering Laboratory, the Oak
Ridge (Tennessee) National Laboratory or the
Savannah River Plant in South Carolina.

By early 1982, as part of the past efforts the NWPA
later called inadequate, DOE had determined that it
would characterize three sites for the first
repository — in Washington, Nevada, and either
Texas or Utah — and in November 1982, the agency
issued a site characterization report for the Hanford
site.’* Then, less than a month after the NWPA's
enactment im 1983, then DOE Secretary Donald Hodel
notified the governors of Louisiana,Mississippi,Nevada, Texas, Utah, and Washington that sites
potentially acceptable for nomination were located in
their states. (Since Louisiana's Governor Edwin
Edwards had previously received DOE and
presidential agreement that Louisiana would not be
selected because it had agreed to provide the site for
the U.S. Strategic Petroleum Reserve, no one thoughtthat DOE was seriously considering the Louisiana
site.) Obviously, DOE had hardly paused to consider
whether the new Act required it to make substantive
changes in its past decisions about what sites it would
consider and characterize for the first repository.

Cooress
een

Nonetheless, DOE has consistently maintained that it
is following the law. But the May 28 announcements
raise new questions about the agency's observance of
both the letter and the spirit of the NWPA. DOE
spparently did not comply with theproceduralrequirements of the Act when it announced its threechoices for site characterization. The law requires thatthe secretary notify the Governor and the legislature ofeach state prior to its fomination, yet the governorsOf Texas and Nevada were given less than an hour'snotice. (In contrast, eartier in the day DOE had
contacted the second-round states with what it knewwould be the good news of deferral.) The law
contemplates a delay of at least 60 days between
DOE's recommendations to the president and his fina)
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decision. Instead, Geputy press secretary LarrySpeakes announced the president's decision evenbefore DOE publicly announced its Nominations andteleased the final EAs.

Kt will come as no surprise that the flawed selection
process has produced these unsuitable sites:

The Hanford, Washington, site on the federal
seservation is less than six miles from the Columbia
River, a major regional source of water for drinkngand irrigation. The volcanic basalt rock formation
contains many large fractures and circulating ground
water which could rapidly carry wastes to the
Columbia River. Various scientists believe that the
ground water flow and possible rock bursting wilt
Prevent successful site characterization. DOE justified
fecommending the site, despite its fifth-place ranking,in order to have two nonsalt sites.

The Yucca Mountain, Neveda, site is on federal land
just off the western border the Nevada Test Site. It is
in one of the nation’s most earthquake prone regions,indicating that the geologic isolation of stored wastescould be breached, which could also be the case if
underground nuclear weapons testing continues in the
area. Although the level of the proposed repository is
above the water table in unsaturated volcanic tuff
rock, ground water inveding the site in the future
because of geologic disruptions or climatic changescould rapidly take wastes into ground water supplies.The site is almost certainly too small to handle all of
the nuclear wastes the nation is expected to produce.
TheDeafSmith County, Texas, site is onprivatelyowned land in one of the top ten agricultural counties
in the nation. The Richardson Seed Company, which
covers five square miles and is the only place that
maintains and develops the seeds essential forwheatproduction valued at more than $1 billion in 1984,would be destroyed by the tepository (and probablyby site characterization). The Proposed repositoryhorizon is in close proximity to the Ogallala aquifer(the nation’s largest, underlying eight states), and to
the deeper Santa Rosa aquifer, both of which supplywater for drinking, irrigation, and livestock needs
over vast area of the Southwest. Just reaching thetelatively thin and impure salt bed formation (whieh isprobably unsuitable because the tunnels and rooms
will collapse in a few years) would require the
unprecedented task of freezing the aquifers to allow
shaft construction.

The two other sites nominated, which could still be
characterized if any of the other three sites ateeliminated, are likewise seriously Nawed.

The Richton Dome, Mississippi, site is on privateland, much of which is occupied by the town of
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Richtoa. The salt dome is apparently encircled by
ground water flows, and its exact size is virtually
impossible to determine, since penetrating the side
would allow ground water to circulate and dissolve
the salt. Many citizens believe’that the NWPA's

population disqualifying factor should eliminate the

site from consideration as a repository. It is certain

that operating 8 repository at Richton Dome would

require relocation of many of the town's 1,200
residents.

The Devis Canyon, Utah, site is on federal land

within 8 quarter-mile of Canyonlands National Park

and just 12 miles from the Colorado River. Sne
characterization or repository construction would

require testing inside the park, something which is

likely to be prectuded by existing law. The selection of
Davis Canyon is strongly opposed by the National
Park Service, including current Secretary of Interior
Donald Hodel, who as DOE secretary in 1984 stated
that the site was suitable. Ground water below the
bedded salt formation apparently flows to the

Colorado River, potentially threatening mitlions of
downstream users who have no alternative source of
water.

POTENTIAL SECOND REPOSITORY
SITES

While the second-round program was put on “‘hold’’

by the May announcements, DOE could presumably
restart the program at any time. The NWPA
authorizes DOE to construct only one repository, but
it also requires the agency to nominate sites for
second repository which must be ready to operate
when the first repository reaches a storage limit of
70,000 metric tons of waste. While DOE can

nominate as sites for the second repository those
which have been characterized but not chosen for the
first repository, it must name additional sites to

increase the variety of rock formations and the

regional diversity of sites considered for the second

repository.

For the past four years DOE's work to idemify such
additional sites has been directed exclusively at areas

with crystalline (granitic) rock formations. Even
though salt has long been the reigning favorite as a

geologic medium, much research has also been done
on crystalline rock. DOE has temporarily stored spent
fuel in granite at the Climax mine on the Nevada Test
Site, and eight nations now work cooperatively in

studying a granite formation in Stripa, Sweden,"’
which was first developed in 1977.

tn February 1983, just after notifying the governors
and legislatures of the six first-round states with

potentially acceptable sites, DOE also notified 17
eastern and midwestern states that crystalline
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formations there would be considered for a second
repository. In a substantial departure from pre-
NWPA procedure, DOE began to fund states

requesting assistance and to involve state officials in
developing the methodology to screen 236 rock
formations for the most prefersed areas for field
investigations. Although 31 Indian reservations are

located in eight of those 17 states, DOE refused to

provide funding for the tribes or to allow their
participation in the screening process.

On January 16, 1986, DOE released its Draft Area
Recommendation Report (DARR), which proposed
twelve sites in seven states (Minnesota, Wisconsin,
Maine, New Hampshire, Virginia, North Carolina,
and Georgia) as potentially acceptable sites and
named eight additional backup sites in four of the
same states. Like the first-round sites, the second-
round sites have technical problems.

The reaction to the DARR was strong and immediate.
The enormous public outcry against the second-round
repository program drew national media coverage and
was heard and seen sround the nation. Thousands of

people jammed DOE briefings and field hearings, and
governors and members of Congress strongly objected
to the areas selected. To quell the protests, DOE
announced deferral of the program even before it had
reviewed the states’ comments on the DARR (some
states had not even submitted their comments).

Under NWPA, the DOE secretary must nominate the
five second-round sites not later than July 1, 1989.
Nevertheless, Secretary Herrington says that DOE will
not further consider any sites for a second repository
“until at beast the mid-1990s — of much later.” He
gave four reasons for the decision: (1) progress with
siting the first repository; (2) “hope” that Congress
will authorize the MRS; (3) the volume of wastes

being produced is less than expected when the Act was

passed; and (4) one repository will be adequate for the
foreseeable future. Also, the secretary said that
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spending hundreds of millions of dollars on site
identification would be ‘‘unsound fiscal
management.’’'*
Other clearly important reasqns for the deferral,
which were not included ia DOE's announcement,
are: (1) the enormous political opposition to the
second-round sites; (2) national media coverage of the
vehement reaction to the second-round selections;
(3) Vice President Bush's interest in maintaining 8

good image in New Hampshire, which has the first

presidential primary election in 1988;and (4) the
concern of nuclear power utilities that the opposition
to waste disposal could be transformed into strong
opposition to power plants in the second-round states.

(Of the first-round states, only Washington and
Mississippi have operating nuclear power plants.)

MONITORED RETRIEVABLE STORAGE

The nuclear waste program has also caused great
controversy in Tennessee, where DOE wants to site its
MRS. Instead of considering the MRS as a long-term
storage facility as intended in the NWPA, DOE plens
to use the MRS for such storage only if delays occur
in the repository program. Rather, DOE intends the
MRS to support the first repository by providing
location to receive spent fuel prior to January 1998
(when the repository is to open), so that wastes could
be consolidated and repackaged to reduce the number
of shipments going to the repository.
In April 198$, DOE notified Congress that the MRS
proposal would be submitted in January 1986 and
that DOE hed selected three sites, all in
Tennessee ~ the preferted location at the Clinch
River breeder reactor site, with others near Oak Ridge
and at the abandoned Hartswell nuclear power plant.
DOE also provided Tennessee $1.4 million to review
the MRS progran.

Widespread public opposition in Tennessee has
spurredbipartisanpoliticalactionagainsttheMRS. Ia
August 1985, the Tennessee attorney general filed suit
against DOE claiming that the state had not bees
consulted in the MRSsiting study, as required by the
NWPA. As noted above, a federal judge agreed with
the state and ordered DOE not to submit its proposal
to Congress. DOE has appealed, and a decision may
come this summer.

However, the MRS may be 8 locus of further conflict
if congressional appropriations committees approve
the $46 million budget request before DOE's proposal
for the facility is introduced, debated, or passed.
NUCLEAR WASTE TRANSPORTATION

With the May 28 announcements, citizens and state
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and local government officials along transportation
routes should become aware of how the waste
program will affect them (see accompanying map and
map on cover). Conflict will arise when the federal
government attempts to prohibit state and local
control over how, when, and where nuclear wastes
will be transported.

Projected annual spent-fuel ehipments by railroad to Nevada
tepository elte in 2004.

The NWPA did not change the basic laws governing
nuclear waste transportation — the Hazardous
Materials Transportation Act (HMTA) and the
Atomic Energy Act which require the Department
of Transportation (DOT) and the NRC to regulate
nuclear waste routing and handling and the containers
used jn transportation. But the NWPA makes
transportation costs and impacts a criterion in the site
selection guidelines, although in the case of the
Hanford, Washington, site DOE explicitly disregarded
(transportation costs in order to choose the site for
characterization.'*

From 1979 to 1984, less than 120 metric tons of spent
fuel was transported in the United States,** but DOE
expects to send 3,000 tons per year to a repository.
Many people want the new containers that will be
needed (only 20 are now on hand) to meet more

stringent criteria and be subjected to more rigorous
testing than in the past. Current international testing
standards in effect since 1964 do not require full-scale
testing. Prototype containers must pass tests that
include a 30-foot drop onto an unyielding surface, a
@-inch drop onto a 6-inch spike, a fire of 1,475
degsees F for 30 minutes, and an 8-hour submersion
in three feet of water. Critics charge that some fuels
burn at 2,000 degrees F or more, with fires continuing
for several days, and that some rivers or lakes are so

. deepthatretrieval wouldcakedaysincase of an
accident.

Another majorconcern is the lack of adequate
liability coverage for both transportation and
repository accidents. Current federal law, the Price-
Anderson Act, limits liability to $500 mitlion for
federal government facilities. In the current
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congressional debate on renewing Price-Anderso0,

several would substantially increase or

eliminate liability limits for nuclear waste and would
allow damage recoveries from negligent contractors.

Since DOE believesthat noseriousradiationreleases
wouldoccur duringthetransportationofnuclear
waste, any new laws to regulate waste shipments will

almost certainly be initiated by state and local

governments. In turn, DOT end DOE willcertainly
challenge those new laws, claiming that they are

preempted by federal standards and unnecessary.
Congressional debate on renewing HMTA in 1987will
provide an opportunity to change existing law to

allow more state participation in waste transportation
Gecision making.

HOW STATES AND INDIAN TRIBES
HAVE RESPONDED TO DOE

First- and second-round states and tribes have used
their unprecedented authority over the waste program
to press DOE to take their concerns into account °*to
the maximum extent feasible,’ as the Act requires.
DOE must: (1) notify states defore beginning site
investigations; (2) fully consult and cooperate with

regard to public health, sfety, and environmental
impects; (3) provide complete and timely information;
(@ negotiate binding consultation and cooperation
(“CA&C’’) agreements with states and tribes affected
by site characterization; (5) give financial grants to
review DOE's activities, provide public information,
and mitigateanyadverseimpacts. Aspreviously
mentioned, the Act also gives a potential host state or

tribe veto over repository or MRS siting, which can

be overridden only by a vote of both the U.S. House
and Senate.

State Response
Citizens interested in making their states’ responses to

DOEaseffectiveaspossible shouldnotethe
following. (1) Mainteia two-pronged spproech to
DOE — one political end off technical. Both are

equally important. Consider: DOE needs a techaical
excuse for abandoningsite(orriskhaving49 states
scteam *’Politics!’’), but it will take politics as usual
to force DOE to heed a state's technical case.

(2) Present a united, bipertisan front to DOE. State
perticipation and review should be weil coordinated
among all branches of government — executive,
legislative, and judicial. (3) Be ready and willing to

challengeDOEactionsin the courts when allelse
fails. (4) Ensure meaningful participation by the

publicin statedecisionmakingand a maximumof
understanding of the issues involved. States should
consider their publics allies and seek to work
cooperatively with them. ($) Maintain regular and
close contact with congressional delegations and
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committees with oversight responsibility for DOE.
(6) Workcooperativelywith tribalgovernmentswithin
their borders and help ensure that DOE affords tribes
equal status in their ability to participate effectively in
nuclear waste programs. (7) Work cooperatively with
other affected states and attempt to develop unified
positions and strategies for dealing with what is really
a national problem. Under no circumstances should
state promote the siting of dengerous of unnecessary
nuclear waste fecilities in other states.

A variety of management structures has been
established in first- and second-round states to
facilitate state participation in and review of DOE
activities, develop and articulate state policies, and
involve the public. Nonrepository states concerned
about transportation have yet to develop such
structures and, as yet, have not received any DOE
funds.

Tribal Respoase
An Indian governmentiseligibleforformalparticipation intheDOEprogramifitis a federally

tribe,if tsreservationlandsortreaty
rightswillbeaffectedby «repository,andifitis
certifiedas ‘‘affected’’bythesecretaryof interior
(acting for theBureauof ladianAffeire[BLA]). Three
first-roundtribes(Vekima,Umatills,andNezPerce)
havereceived affectedstatusattheHanfordsite. The
National CongressofAmericanIndians(NCAI)has
received fundsto monitortheDOEprogramand

providetechnicalassistancetotribes.
NCAI and many tribes have been highly critical of
BIA's interpretation of ‘affected’ tribes. They also
criticize DOE for what seems to be preferential
treatment of states and inequitable federal funding,
especially compared with second-round states.

CITIZEN RESPONSE TO THE
REPOSITORY PROGRAM

Therecenthistory ofthenuclear wasteprogram
showsthetcitizengroupshaveoftenpleyedmajor
rolesinshapingstateresponses toDOEandis
drawing public attentiontotheprogram. Knowing

howcitizengroupshaveso fer respondedto DOEwill
help others influence futuredecisionsabout repository
sites and nuclear waste transportation.

Many groupshavecometorecognizethatnuclear
wasteis anationalproblemthat demands national
solution —onethat DOB'sprogram doesnotprovide--andthat asolutionwillnotbeachieved
justbyshutting DOE out oftheirownbackyards.

Citizenshavealsocometorealizethetthey must
combine technicalexpertiseontherepository issue
withanother essentialclement —politicalection.
The Workbook, Vol. XI, No. 2, April-June 1988
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Wherever DOE has gone with its repository program,
citizens have been quick to organize. Their reaction,
in general, was expressed by Texas Agriculture
Commissioner Jim Hightower when he told visiting
DOE representatives, ‘You afe our guests, and you
are certainly welcome to our state. I just don’t like
thet skunk you're dragging behind you.'’” Citizen

organizations in both first- and second-round states

have poured their considerable energies into political
organizing, public education, technical research, and

legal action. A few examples follow.
2

The Don't Weste Utah Campaign (DWUC), in
conjunction with several national environmental
groups, organized nationally against the proposed
sites near Canyonlands National Park. One measure

of the group's effectiveness is that the largest number
of comments on the draft EAs related to the Utah
sites. DWUC also emphasized working with a

sometimes reluctant state government, and it has been
actively involved in the guidelines lawsuit.

in Texas, Serious Texans Against Nuclear Dumping
(STAND) and People Opposed to Wasted Energy
Repositories (POWER) formed separately in two
counties to oppose the DOE program. While
conducting their own local educational campaigns,
they joined forcestohirealawyer andatechnical
advisor and to successfully propose that the state of
Texas contract with the groups for public education
and technical review of the proposed sites, using DOE
funds. In another innovative action, STAND formed
the Swisher County Nuclear Development Rights
Trust, whereby DOE, in any attempt to acquire land,
must first obtain the agreement of all trust
landowners, prior to initiating any individual land
purchases or condemnation actions. To further
broaden their support, the two groups have recently
helped form STAND-Amarilio and a Nuclear Waste
Task Force, which already represents more than
73,000 people.

In Mississippi, the many local groups opposed to the
Richton Dome selection stressed high-visibility
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statewide organizing and media work. They convened
the Mississippi Nuclear Waste Forum in 1980, which
attracted more than $,000 people; successfully urged
many organizations to pass resolutions against the
waste site; advertised on television to inform people
about EA hearings; and participated in political
rallies.

In Washington state, groups have focused public
attention on the history of radiation releases from the
Hanford military reservation in addition to discussing
the dangers of the repository site.

With the DOE announcement that Maine was one of
the seven second-round states, existing and newly
founded local groups organized the massive public
protest that drew national attention. In the Sebago
Lake region, four groups formed an alliance to
coordinate their efforts and raised more than $300,000
in three months to pey for technical and legal
research, public education, and medie advertising on
nuclear issues.**

National organizations
Some national environmental organizations were

actively involved in lobbying on the NWPA in the late
and early Since the passage of the Act, the

Environmental Policy Institute (EPI) and the Sierra
Club have maintained en especially active interest in
its implementation and are lead plaintiffs in the
guidelines lawsuit. EPI and Southwest Research and
tnformation Center are principal contacts on the
waste program for citizen groups throughout the
nation.

Working Together
Over the past several years citizen group
representatives have participated in various
conferences which allowed them to share information
and to develop skills and common strategies. One
result of the first meetings was the formation of a

network which shares information about the
sepository program through monthly mailings,
coordinated by Southwest Research and Information
Center, to participants from all first- and second-
sound states.

A mid-1985 meeting, sponsored by Citizen Alert, a
multi-issue statewide organization in Nevada,
produced a comprehensive ‘Statement of Principles"
for sound nuclear waste management, which has been
endorsed by various groups, primarily in first-round
states.

ALTERNATIVES TO THE CURRENT
DOE PROGRAM

As dissatisfaction with the DOE program has grown,
people have asked, If not the current program, what
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else? What follows is a brief summary ofalternatives
thathavebeen suggestedassolutions tothe nuclear
waste problem.
It has been widely recommended that, in addition to

long-teren storage options, safe short-term options be

developed also. Since DOE is hopelessly behind

schedule and will not have a repository operating by
1998, many say, DOE and the utility companies must

develop alternative plans for on-site storage. The most

promising technology, now being developed by some

utilities, employs dry cask containers which cool
wastes by air circulation.

Some people also argue that areas already
contaminated by radioactive waste storage or nuclear
testing should be carefully studied as long-term
storage sites before additional sites are subjected to

possible contamination. That ‘‘national sacrifice
asea’’ concept is opposed by many who believe that it
could lead the federal government to abdicate its
responsibility for the safe disposal of nuclear wastes.

The “sacrifice” areas would be located in states with
the least political power, no matter what the potential
for technical problems with a repository, those critics

say.

Because of DOE's tong-standing and continuing
problems with the waste program, many believe the
agency lacks the credibility with the states and the

public necessary to successfully site any repository.
Some have suggested that the program be given to

some other managing entity — an independent waste

management agency, public corporation (as
suggested by the Alternative Means of Financing and
Management Panel, required by the NWPA), of a

public-private corporation.

There is some support among DOE's critics for

further research into nongeologic disposal options,
which include fong-term surface facilities; disposal in

theocean,inpolaricécaps,or in space;or the
chemical wransmutation of wastes into a Sess
hazardous, faster decaying (ot. Above-ground, or

mausoleum-type, fecilities have been supported for

yearsby some whowant wasteseasilyaccessible for
reprocessing to remove the plutonium for use in
weapons o¢ breeder reactors and by others who
believe that mausoleums could be sited and operated
more cheaply and easily than repositories. In

response, opponents of surface facilities say that
wastes should not be available for reprocessing, since
increased plutonium proliferation and environmental
hazards would result, and that mausoleums would not
be safe for hundreds, let alone thousands, of years.

‘The concepts of disposing of waste in outer space OF

in polar icecaps are no longer being seriously
considered because of their obvious drawbacks. For
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the past decade DOE has funded studies of deep-
ocean storage, but the agency’s proposed 1987 budget
eliminated all funding for the program. Opponents of
seabed disposal point out that international law
currently prohibits such disposal and that the
environmental hazards and technical problems would
be substantial.

While nuclear materials can be reduced in volume by
additional burning in reactors, no one has yet
succeeded in transmuting high-level nuclear waste into
a less hazardous material, and it may not be possible
at all. Research done so far indicates that the process
would at best be hazardous and expensive.

Since none of the disposal alternatives are promising,
geologic burial has continued to be the preferred long-
term disposal solution. Now, however, given the May
announcements and the technical deficiencies of the
three chosen sites, the spotlight is on finding a

suitable geologic site — and that seems unlikely.

A NEW WASTE DISPOSAL PROGRAM:
STOP AND START OVER

The Nuclear Waste Policy Act was intended to

temedy the inadequacies of DOE’s past efforts to

develop 2 solution to the nuclear waste problem.
Instead, DOE has maintained its pest program
virtually unchanged during the lest three-and-a-half

years, and thenationis notmoving toward @sound
solution. Clearly, then, the nuclear waste problem is
even more difficult than Congress believed in 1982.
While geologic disposal still appears to be the best
means of isolating nuclear wastes from the
environment for the ong term, DOE's devotion to the

1998 date for repository operation clearly is
inconsistent with the time needed to select the best
sites, to develop repository technologies, and to build
the national political consensus necessary to support
any nuclear waste program.

But 8 solution to the seemingly intractable problem is
still possible. It would require action by Congress to

(1) stop the current Nlawed repository and MRS siting
processes and (2) establish an independent
commission, with a membership of scientists, state

and tribal representatives, utility industry executives,
federal officials, and members of the public, to
evaluate the DOE program and alternative
management structures; ¢o reevaluate the various

disposal options; and to propose publicly acceptable
solutions and a time frame and funding for achieving
them. Additionally, DOE and utility companies
should develop on-site dry cask storage of wastes at

reactor sites until long-term disposal facilities are

operating, which probably will be some decades into

the next century.
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CONCLUSION

What does the future hold? Over the next few months

major conflicts between DOE and the states of
Washington, Nevada, Texas, and Tennessee will be

played out in the courts and possibly in Congress. it
DOE proceeds to site characterization, confrontations
on privately owned land are quite possible. Locat and

state politicians will almost certainly be elected or

defeated based on their positions on the nuclear waste

issue.

Reprints of The Workbook Feature are
available. Single copies, $2.00; copies,
$1.50 each; 21 of more copies, $1.00 each.

Although DOE believes that its waste program is now
moving forward, the May 1986 announcements were
an implicit admission that the program could not
succeed and that changes are necessary. But those
announcements did not signal that the necessary
changes are on the way. It will take the best efforts of
citizens, scientists, and government officials to stop
the inadequate, illegal waste program in order to

prevent the waste of billions of dollars on a program
that would put the health and safety of millions of
people at risk.

Doe Hancock is director of the Nuclear Waste Safety
Project at Southwest Research and Information
Center. The author gratefully acknowledges the
assistance of Caroline Pettl in the preparation of the
foregoing article.
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_The Workbook Feature

believe thot you have acted beyond the low....[s it

your position thet you are obove the law?” — Senator

‘Albert Gore Jr. (D-Tennessee), January 29, 1987

"We want you so get on with following the law. Wher

you've proposed is very neat effort, but it is not up to

the struggle we hed end we ere not going to let you go
on with it." — Senator Pete Domenici (R-New Mexico),
Janvary 29, 1987

The recent bipartisan criticism of the Reagan
administration quoted above was not aimed at the Iran-
contre scandal, but rather at another, less publicized
ecandal that affects the health and safety and

pocketbooks of millions of citizens — the
administration's high-level nuclear waste disposal
program.

Decisions by Department of Energy (DOE) Secretary
John Herrington and President Reagan regarding the

siting of nuclear waste focilities have outragedmillions
ofpeopleandmany membersofCongress.TheDOE

program that oo Mey 28, 1966, SecretaryHerrington
saidhad “taken asignificantstep forward" wasinsuch

disarray justeightmonthsleterthat thesamesecretary
asked, “Are we doing the right thing?"’ and admitted
that the goa) of having disposal facility in operation in

1998 would not be met.'

Aswith other scandals, questions abound: What

happened? Whydidkhappen? Was thelawwrongoFwas the implementationwrong? What canbe done?
Thisarticlewillbriefly examinethose questions’ inlight
of precedentssetbyanother, tite-knowa DOE nuclear
waste project -- NewMexico’s Waste Isolation Pilot

Plant, or WIPP andwilloutlinewhat canbedonetodevelop program toprotectpresent andfuture
generations from the dangersof radioactive waste.

WHAT HAPPENED?

Although the federal government had long sought
permanent solution to the nuclear waste problem (see

Artec wen u

Nuclear Waste:
Another Washington Scandal

by Don Hancock

box). in 1982 Congress declared that ‘federal efforts
during the past 30 years to devise a permanent solution
to the problems of civilian radioactive waste disposal
have not been adequate.’** In that yeas Congress passed
the Nuclear Waste Poticy Act (NWPA) to establish the
framework for a new DOE waste program which was to

be scientifically sound, publicly acceptable, and
adequately financed by users of nuclear power.

Despite the newlew, manyaspectsofthe DOE program
havenot changed. Mostimportant, DOEhaschosen the
samesites fortheworld’s firsthigh-level nuclearwastetepository thatithadchoses beforethelewwaspassed,’
andeachonehassignificant, potentiallycatastrophic
technicalflaws. Theprogramcontinuesto be basedonpoliticalexpediency,aottechnicalexcellence.
But some thingshavechanged. Morethan30 lawsuits
have been filed challenging the DOE program; thirteen
states, one Indian tribe, four national environmental
groups,andteecitizenorganizationsareincoustagainst
DOE. In October 1986, forthefirstumeever, Congress
substantially cut funding for the DOE waste program. In

the November 1986elections,citizenopposkiontothe
DOE program helped decide the U.S. Senate races in
Washington and Nevada. Congressman Morris Udall
(D-Arizona), considered the *father of the NWPA" and

just six months ago totally opposed to budget cuts in the
waste program, now supports major budget cuts and
questions whether the program should continue:
teally wonders whether the fair thing isn't to go back to

square one.” *

Congressional concera about the waste program has

grownes aresultof the workof involvedcitizensand
affected states and Indian tribes, who heve bees
challenging the waste program since

OnMay28, 1986,inresponsetotheenormous
oppositionofpeopleiastatesacrossthenation —

Washington, Nevads, Texas, Utah, Mississippi, and
Lovisianaforthefirst repository,andMinnesota,
Wisconsin, Maine,NewHampshire, Virginie, North

Carolina, andGeorgis for asecondone—DOEreduced

Tne Workbook &an environmentel-socielchenge quersertypublished
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bySouthwest Ressorchend InformationCenter.

403

‘The Workbook. Vol. Xi. NO. 1. Jan.Mar. 1967

HQ0006204

DB-106214
Holtec_PAL-000627



.

Brief History of Nuclear Waste Oleposel Program

Gemonsirate “long-term storage.”

Michigan,Ohio, and NewYork salt beds.

management.

potentially acceptable first-round repository sites.

second 4ound program.

shett sinking at first-round sites.

June 17, 1970 — Atomic Energy Commission (AEC) tentatively selects salt mine site near Lyons, Kanses to

June 1961 — AEC final Eqvironmental Statement on Lyons site cals for waste emplacement beginning in 1975.

1972 — Lyons site abandoned because of opposition and technical problems. AEC begine investigations of

1978 — Field work begine at WIPP site in southeastern New Mexico.
1978-1979— Carter administration interagency ReviewGroup recommends major changes innuclear waste

December 19, 1979 — Congress passes WIPP authorization bill.

February 12, 1960 President Carter announces nuclear waste management policy and cancellation of WIPP.
January 22, 1981 — Reagan administration announces that It will proceed to construct WIPP.
Oecember 20, 1962— Congress passes Nuclear Waste Policy Act.
December 19, 1984 — Department of Energy (DOE) releases draft environmental assessments (EAs) for nine

January 16, 1966— DOE announces that 20 sites In seven states are under consideration for second repository.
May 28, 1966 ~ DOE releases five first-round final EAs, chooses three sites to be characterized, and postpones

October 17, 1988~ Congress passes continuing resolution that cuts DOE waste program budget and prohibits

January 26, 1967 — DOE releases tte Ovelt Mission Plen Amendment.

the number of states under consideration to three. DOE
Officials felt that the entire waste program would
collapse if the broad-based, nationwideoppositioncontinued.’

DOE's decisions of May 28 made obvious what citizens,
states, and tribes hed been saying for years — DOE's
program was based on political expediency, not on
technical merit or the NWPA’s requirements. On that
date, DOE announced, among other things, that the
Washington, Nevada, and Texas sites would be subjected
to extensive surface and underground site
characterization activities — a decision which President
Reagan approved without receiving any information
from anyone other than DOB. Also, in surprise move,
DOE announced the “indefinite postpo ** of all
work in the second-round states.°

Dropping the second-round states was intended to give
DOE “immediate political retief’”” and to help the fall
election chances of Republicans in several eastern states

strategy that did not succeed in North Carolina, where
James Broyhill lost the Senate rece to Terry Sanford),
but westerners, including Republicans concerned about
losing control of the Senate, strongly criticized DOE's
decision as political and clearly contrary to the NWPA's
requirement that DOE nominate sites for two
tepositories.’* In October, after a major congressional
battle, the appropriation for the waste program was cut
to $420 million from the $769 million DOE had
requested, and the agency was prohibited from sinking
shafts at the three first-round sites of beginning work on
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its proposed above-ground monitored retrievable storage
(MRS) facility in Tennesses."'

Althoughits impactwasgreatlyreducedin thesecond-
roundstates, the nuclearwasteissuewas a majorfactor
inthe elections of DemocratsBrockAdamsia

Washington and Harry Reid in Nevada. fo 0 referendum
in thesameelection, morethan 82percent of
Washington's voters saidyesto @ proposal urging state

officials touse allmeansnecessaryto oppose thesiting
of a waste repository.
DOE apparently hoped that with election-year politics
over, it could move ahead with the waste program. But
the agency found out otherwise when on January 28,
1907, it released its Draft Mission Pion Amendment,"
which at a Senatehearingthenextdayelicitedthe
responses quoted at the beginning of this article. Io the
document DOE tried to justify its continued
postponement of the second repository, finally admitted
that the first repository would not open until 2003, and
proposed that Congress approve the MRS so that it
could accept wastes by 1998.

Less than two weeks afier the initial critical reaction to
the plan, Secretary Herrington abruptly reversed his
position and told Congress that DOE would resume the
second-round program if the amendment was not

approved or if the proposed 1988 budget of $725 million
was significantly changed. Once again, DOE showed that

was more willing to change its program in response to

political pressures than to follow the requirements of the
NWPA or develop a technically adequate program.
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WHY DID IT HAPPEN? (And What's WIPP
Got to Do with It?)

DOE's handling of high-level nuclear waste follows

precedents set in its handling of another waste project
thet is totally separate fromthe NWPA — the Waste

Isolation Pilot Plant (WIPP) in southeastern New
Mexico. Thus, a look ot WIPP helps explain the current

DOE program.

WIPP's creation resulted from the federal government's
mishandling of its own nuclear wastes at its Rocky Flats
plant near Denver, Colorado. Rocky Flats produces
washeads for the nation’s nuclear weapons. In the late
1960s, after fires resulting in releases of radioactivity led
to increased public concern about nuclear materials at

the site, the Atomic Energy Commission (AEC), DOE’s
predecessor agency, began moving transuranic (mostly
plutonium<ontaminated) waste to the Idaho National
Engineering Laboratory near Idaho Falls. While not

Odjecting to short-term storage of the waste, Idaho

politicians extracted a promise that it would be removed
from Idaho by 1980.

That promise provided the impetus for the first search,
in the 1970s, for a nuclear waste repository — a search
that began in Kansas, moved to Michigan, Ohio, and
New York, and finally ended in southeastern New
Mexico when the governors of the other states prohibited
any AEC waste work in their jurisdictions."* The need
for a repository gained further urgency in 1976 when
California passed laws prohibiting construction of new

nuclear power plantsuntil the technologyto dispose of
nucleas wastes could be demonstrated."*

WIPP wes authorized by Congress in 1979 and is under
construction in a salt formation 2,150 feet delow the
surface as a “‘sesearch and development facility to
demonstrate the safe disposal of (military) radioactive
wastes.*** Despite promises by the DOE secretary in
1978 that WIPP would be subject to veto by New
Mexico and that it would fece technical review and
licensing by the Nuclear Regulatory Commission (NRC),
the law when passed explicitly exempted WIPP from
NRClicensingandrequiredonlythattheDOEsecretary
“consult and cooperate...with respect to the public
health and safety concerns of such State."’

Construction has been underway at WIPP since 1981,
Gespite legal challenges and major technical problems
with the site, and DOE hopes to open the facility to
waste shipments in October 1988. Lawsuits have been
filed by the state of New Mexico and citizen groups,
and, according to all polis, the majority of the state’s
population opposes the project. WIPP’s technical
problems include a large amount of pressurized brine in
the salt formation that could carry wastes to the surface
or into aquifers; the presence of natural gas reserves,
which makes future drilling at the site likely; the
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inability of the rock above the salt strata to prevent
water carrying radioactive waste from flowing rapidly
into ground water and the Pecos River; the closing of
the underground tunnels at a rate three times faster than
predicted, causing rocks to crack, which creates

dangerous work conditions and makes it uncertain
whether waste could be retrieved in the future, should
that be necessary.

The entire need and purpose of WIPP should be
reevaluated before Congress authorizes its operation and
turns the site over DOE. Rather than serve as an

unsafe site (or waste storage and disposal, WIPP could
serve as a full-scale test facility.

The WIPP experience shows several characteristics of
DOE's mind-set. (1) DOE will make decisions with no

technical (or legal) justification in order to “pacify”
political opposition. (2) DOE will make promises it
cannot and will not keep. (9) Once DOE selects a site,
thedecisionwillnotchangenomatter howseriousthe
technical problems. (4) DOE will use ‘‘the law’’ as

justification for anything it wants to do.

Thesamecharacteristicsarereadilyapparentiathe
current DOE high-level waste program. TheMay 28,
1986,decisionswereintendedto reduce political
opposition andtohelpRepublican candidates. DOB’s

promise tosuspendsecond-roundsiteselectionwasone
thatit couldnot keepwithout achangeinthe law (es
even DOE'sownlawyer acknowledged""), andsomenine
months later, DOEsaidit wouldnot keepthepromise.
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As early as 1982 DOE decided to sink shafts at the
Hanford site, and it has persistently clung to that
decision even though its own site-ranking methodology

pleces Hanfordfifthon alistoffiveforsuitabilityasa
repository site.” And while DOE officialscontinually

say thattheyareonlycarryingoutthe law, the
numerous lawsuits and muchofthe congressional
criticismofthewasteprogramcome fromthestrong

belief thetDOE is act complying with many of the
NWPA’s requirements.
In 8 situation in which DOE does not have a sound
technical basis for its work, will not follow legal
requirements but instead depends on shifting political
winds to make major program decisions, and
acknowledges that it is not looking for the best possible
site for a cepository,’* only disarray can be expected.

1S IT THE LAW (POLICY) OR JUST DOE'S
IMPLEMENTATION THAT IS FLAWED?

To end the current disarray and move toward 8

technically sound, publicly acceptable waste program,
DOE's mismanagement must be acknowledged and the
NWPA itself must be evaluated. If the law has
fundamental flaws, must bechanged before a
successful waste program can be implemented.
Despite its many good features, including the strong role

forstatesandtribesthatis unprecedentedinlaw,
adequate funding provided by the users of nuclear
power, and a step-wise approach to site selection, there
are flaws in the NWPA, not limited to leaving DOE in
charge of the program.

Flaws include the following.
(1) The scheduled deadlines for various stages of
fepository selection have not been set far enough in the
future to allow time for the resolution of technical
uncertainties and a thorough development of reliable
scientific data.
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(2) While the NWPA recognizes seologic disposal as the
permanent solution to the waste problem, it also allows
DOE to propose development of the MRS as long-termsurface storage facility. This somewhatcontradictorypolicy creates confusion — if underground repositories
are the solution, why pour millions of dollars into other
facilities? If long-term surface storage is safe, why not
install above-ground facilities at reactor sites, obviating
all need to transport dangerous wastes?

(3) The Act lists some qualifying and disqualifying
factors for site selection but does not clearly disqualify
national parks and forests, tribal lands, and sites having
major water supplies. The law also ignores problems of
acquiring private land, including the economic damage
from declining property values, the psychological trauma

forcesidents, and the extraordinarily long time required
to sites.

(4)TheActpays toolittle attentiontowaste
transportation,whichwouldaffectmillionsofpeople,especiallysincestronglocalandstatelaws governing
transportationarecurrentlypreemptedbyweaker federal
lew.

(S)TheActissilentaboutthenation'spolicyoa waste
production. Yet manycitizens affectedbytheDOB

wasteprogrambelievethat i is irresponsibletocoatiave
producing wasteswhen 20means ofpermanentdisposal
is available.

Variousproposals tocorrectthoseflaws,whichheve
beenadvancedby membersofCongress,stateofficials,
andothers'*seem toaddtotheconfusionanddisarray.
Buttherearesomeimportantthingsthatcanbedonetodevelopandimplementsoundpolicy.
WHAT CAN BE DONE ABOUT THE
WASTE PROGRAM?

(1) The current DOEprogram mustbehaked—to
prevent any further deterioration in public confidence, to
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stop the waste of millions of dollars, and to prohibit
further work at sites that have clear technical problems
and uncertainties. Specificelly, Congress should further
stash funds for the program and prohibit eny work at

first- or second-round sitesand on the MRS.

(2) Congress should authorize and fund an independent
commission to review the NWPA and DOE's
implementation of the waste program and to recommend
necessary changes to Congress. The commission should
have a sufficient life (perhaps three to four years),
adequate technical expertise, and the advice of numerous
affected groups to develop recommendations that have
broad suppon.

tribes, and members of Congressshouldask that the
new rules be withdrawn and that container standards be
made more stringent.”

CONCLUSION
Apermanent solution for nuctearwastedisposalismuch

moredifficult thanCongressbelievedwhen kpassedthe
NWPAin 1962. Butratherthanallowing DOEtoproceedwithks unsouadprogram whichwouldultimately wastebillionsofdollars—affected people,
the nuclearindustry, andgovernment officialsmust
work togethertodevelopandimplement programthet
willat longlastsolve thewasteproblem.

(3) Adequate funds should be provided to develop
alternative on-site storage technologies to ensure that
wastes at existing sites can be safely managed until
permanent disposal is possible. For reactors in highly
populated areas or where catastrophic accidents are

possible (for example, facilities on earthquake faults or
major rivers), safe means of moving the waste to other
locations (probably other reactor sites) should be
developed.
(4 Waste transportation, to WIPP and other sites, must
meet stringent requirements. DOE designed and built the
WIPP TRUPACT | transportation container with full
knowledge that x would nof meet all existing regulatory
requisements. Now DOE has asked the Department of
Transportation to change the rules™ so that the
container may be used to transport wastes to WIPP,
passing through more than 20 states. Citizens, states,

Dos Heaceckisdirectorof Nuclear WasteSafetyProject ot Southwest Researchend Information Center,

notes *Sistomentby John Herrington,Mey20, Melvin Price (D-Winole) proposed the
1006,p.1. amendmento euthorize WIPP, and*The Energy Ocily, Jenvery 90, 1087, p. 2 ‘From May 13, 1986, Interne! DOE passed without opportunity for debate.

"For moredeisiied information,seeThe memoranda,released os resultofon “MemorandumofSeptember6,1988, fromWorkbook, Vol.Vill, Nos. 4 &$; Vol.XI,Ne. investigationbyRep.Edward Markey. J. Michsel Farrell generalcounsel,to2 and Vol. Xi, No. “Public Low 97-428, Section 112(eX1Ne), 42 «Benard
Public Law 07-425, Section 2 10132. Department of Energy.UBC 10199. “Public Law00-900, Recommendation by the Seoretery of
V8. Depariment of Energy. Notional Pian “U.S. Depariment of Energy, Drelt Mission Energy of Condidete Sites fer Site-
fer Siting High-LevelRedleective Waste Pian Amendment, DOEMWO1M, January characterizationfertheFirstRopesteryRepeositerion end avironmente! 1987. Woeete Fociity, May1906, 6.Acsesement, vote Orely, OCkewTes, “Office of Nuctoer Waste leolation, “OOE hes mode this eislement manyFebruary 1082, pp. 192-119. Environmente! Cherecterizetion of Bedded mes, Including as recently 08 February“insideEnergy, February2,1067. - SetFormationsendOvertyingAreeeofthe 108? to Rep. Olympia Snow
*Copecialy public hearings in first-sound Saline Besin, ONWI-16, September SeePortlandGtaing) Evening Express,states in 1888on drah environmental Jeckle Braltman,NuclearWeste Pedruary18, 1967.sseccementeandsecond-roundstates In Oisposel:Cen GovernmentCope?Rene “For Booth
1988 on the Ore Aree Recommendation Graduate inetitute, DecemberReport, thousande ofpeopte criticizedCOE le
for net heving technically sdequete Pub. Code
tatermation and discredited the ele
selection methods.
"Pot example, Secretary Herrington told an
Atomic industrial ForumAmerican Nuciear

Societymeeting thei“thedecisionfio drepthe second round) probebly
program and kept the firet repoeltory en

‘eon me Energy Deity, November 16,

sevedthe.

23624—edditions to the Warren-Alquist
Act,which weeenactedin1974.
‘Pubic Law 06-164, Section 213(e), 03 STAT
1268. When the lewpassed, t wasnotoneof Congress's finest houre, since the bil
that wae sent te the Reor by the
Armed Services

i

wastes end behandsomelyrewardedfinenciely.
"DOE Petition for rulemaking to the
Copertment of Treneportation, dated
February27,1007.
Bee,for example,MervinResnoft,The

Neat NucioerGamble,New Yor:Councl
Priorities,onEconomic 1003.

The Workbook, Vol. XW, No. 1, Jan-Mar. 1987
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GORDONJ. HUMPHREY 043 ements
cant gomaty Conce OvnbenD tasonaso gunn etsounce336-3006

we naar eg Wnited States Senate
WASHINGTON, OC 20810

April 3, 1987

Mr. Ben C. Rusche, Director
Office of Civilian Radioactive Waste Management
U.S. Department of Energy
1000 Independence Avenue SW
Washington, DC 20585

Re: Draft Mission Plan Amendment
DOE/ RW-0128

Dear Mr. Rusche:

In January 1987, the Department of Energy (DOE) issued a
revision of the

« I submit the following comments on
DOE's draft Mission Plan Amendment and the radioactive waste
management program in general.

The foremost objective of the Nuclear Waste Policy Act
of 1982 18 to dispose of our nation's high-level radioactive
waste and spent nuclear fuel in as manner that public health
and safety and the environment for all generations will be
adequately protected. Scientists estimate that high-levelnuclear waste will remain dangerously radioactive for more
than 10,000 years. Therefore, any decision concerning thehigh-level nuclear waste disposal program must be judged on
its longterm effect on public health and safety.

Technical quality and state and local participationshould never be sacrificed.for expediency in DOE's
implementation of the nuclear waste disposal progran. If theprogram is to be workable, it is essential to improveinteraction with the state, tribal and local authorities and1 with the pO0blic. DOE's willingness to share information must
be the cornerstone of an effective program. As a
representative of the people of New Hampshire, I know that
the public lacks confidence in DOE's managenent of the
nuclear waste program. Therefore, I strongly encourage theDepartment to increase its efforts in the area of
consultation and cooperation with the states and the public,

Secretary of Energy John 8. Herrington announced his
decision to postpone indefinitely site-specific work on the
second repository program on May 28, 1986. & Septeaber 9,1986 letter which I received from your office explains that,“When DOE reactivates site-specific work for the second
repository program, in the mid-1990's or much later, those

SEs 001034 cee
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|

sites proposed in the draft ARR will have no different status
than any other possible sites throughout the entire
country."

Recently, however, Secretary Herrington has stated that
the Department is prepared to return to consideration of the

sites, including a site in New Hampshire, recommended in the
graft Area Recommendation Report. Inconsistent policies such
as this will irrevocably impair DOE's credibility and could
undermine the entire nuclear waste program.

Inasmuch as it is based on the assumption that we need
two repositories, I believe that the draft Amendment should
be revised to reflect accurately DOE's policy, as stated on

May 28, 1986, regarding the second repository. Specifically,
I take exception to the draft Mission Plan Amendment's shift
in policy from that in which site-specific work on a second
repository is indefinitely postponed to that in which
site-specific work will most likely be needed by the "middle
to late 1990s." Based on the uncertainty of future spent
fuel discharges and the possibility for improved methods of

high-level nuclear waste disposal, any concrete decision
regarding site-specific work on a second repository would be,
in the words of Secretary Herrington, “premature and unsound
fiscal management."

DOE's draft Amendment is based on the need for a second
repository in terms of the arbitrary 70,000 metric ton cap
contained in the Nuclear Waste Policy Act. This cap is based
neither on technology nor safety. A second repository is

wholly unnecessary. Technically, there is no reason to limit
the amount of waste in a repository to 70,000 metric tons.

Practically, there are several important reasons not to build .

two repositories.
Table E-1, "Summary of Spent Fuel Forecasts by the

Energy Information Administration," of the draft Amendment
provides concrete evidence that spent fuel discharges from
nuclear power plants are declining. Projections on spent
fuel have decreased dramatically since the Nuclear Waste
Policy Act was enacted in early 1983. In fact, in only 6
years, spent fuel forecasts through 2020 have decreased in
some cases by more than 40%. This consistent downward trend
in projected spent fuel volumes was the primary reason for
the Secretary of Energy's decision to postpone indefinitely
Site-specific work on a second repository.

DOE estimates that $500 million would be saved by 1993
simply by following the second repository plan presented in
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the draft Amendment. $500 million is a@ drop in the bucketcompared to the total cost of siting and constructing asecond repository, an estimated cost of over $10 billion tothe American taxpayer. We do not need and cannot afford asecond nuclear waste repository.
Regarding construction of a Monitored RetrievableStorage (MRS) facility, I believe that Such a facility wouldbe advantageous to the entire nuclear waste disposalprogram. It is ny understanding that we have the technologyto construct a safe MRS facility which would be operationalby 1998, the year designated under contract for DOE toreceive nuclear waste from generators. Construction of a MRSfacility would provide the entire waste disposal program withflexibility. A MRS facility would enable DOE to beginreceiving and Preparing nuclear waste for permanentdisposal. This option would help provide DOE sufficient timeto consider the technical and practical factors involved inthe construction of a deep geologic repository.

Thank you for your consideration on these matters,
With warmest regards, I am

Sincerely yours,

GJH/ je
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JOHN J KEARNEY. Senor Vice Presicent

EDISON ELECTRIC
INSTITUTE The association of electric companies

1111 19th Street. NW
Washington OC 20036-3691
Tel (202) 778-6400

April 3, 1987

Mr. Ben C. Rusche
Director
Office of Civilian Radioactive

Waste Management
U.S. Department of Eneray
Washington, D.C. 20585

Re: Draft Mission Plan Amendment

Dear Mr. Rusche:

On February 5, 1987, the Department of Energy (DOE)
announced in the Federal Register that a Draft Mission Plan

Amendment (DMPA) for the civilian radioactive waste management
program was available for inspection and solicited comments by
April 3, 1987 (52 FR 3695). The Edison Electric Institute (EEI),
the Utility Nuclear Waste Management Group (UNWMG), and the
Electric Utility Companies’ Nuclear Transportation Group (NTG)
are pleased to submit their comments on the DMPA. EEI is the
association of the nation's investor-owned electric utilities;
its members generate about seventy-three percent of the nation's

electricity and serve over sixty-seven million customers. UNWMG

is comprised of forty-five utilities with specific interests
relating to radioactive waste management. NTG, representing
thirty-three utilities, has as one of its primary objectives
promoting the successful implementation of the transportation
related provisions of the Nuclear Waste Policy Act (NWPA). An

overwhelming share of the civilian radioactive waste management
program has been funded by the payments of EEI/UNWMG/NTG members
into the Nuclear Waste Fund.

Section of the NWPA required DOE to prepare a comprehen-
sive report providing an informational basis sufficient to permit
informed decisions to be made in carrying out the repository
program and the research, development and demonstration programs
required under the NWPA. That report the Mission Plan -- was

submitted to Congress in June 1985. Although the NWPA does not

explicitly call for updating of the Mission Plan, DOE stated in

the 1985 document that it would annually determine whether the
Plan should be revised. EEI/UNWMG/NTG support this process since

4| it gives all concerned parties the opportunity to review both
DOE's progress and its future plans. Mission Plan amendments
also focus Congressional attention on the repository program and
its development, highlighting those areas where legislative
action may be appropriate.
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The DMPA recommends certain changes in some of the activ-
ities required by the NWPA. These include Slipping the initialoperation date for the first repository from 1998 to 2003,meeting the obligation to beqin accepting spent fuel in 1998 by
use of the Monitored Retrievable Storage (MRS) facility and
indefinitely postponing site-specific activities for the secondrepository, and it pledges improvements in DOE's relationshipswith the affected States and Indian Tribes.

EEI/UNWMG/NTG fine that the five year slippage in the firstrepository operations date, while probably inevitable and pos-2 sibly only the first such slippage, runs counter to the intent ofthe NWPA and the interests of the electric utilities anda their
customers, who are funding the NWPA implementation. This change[~can be acceptable to electric utilities if an@ only if DOE makes

a more substantial and achievable commitment to begin takingspent fuel in January 1998, as required under the NWPA and the3] Standard Contract. DOE’s plan to live up to this commitmentthrough use of the MRS only makes sense if the MRS will be
available and able to receive spent fuel by January 1998. The
[~DMPA recommendation on the second repository program fails torecognize the Congressional impasse that strategy has created

4| with Congress. DOE must work with Congress to develop an accept-able compromise between the DMPA recommendation and a return to
the pre-May 1986 second repository program before finalizing the

L_amendment and formally submitting it to Congress.
FEI/UNWMG/NTG are concerned about the situation surroundingNWPA implementation. Even though DOE has nct met. Many statutorydeadlines, marked progress has been made. The Presidential

approval of the three sites for characterization was a majormilestone. However, after paying over $2.7 billion into the
Nuclear Waste Fund, electric utilities are wondering whether DOEwill be able to continue NWPA implementation. It is obvious that
the DMPA has raised certain Congressional concerns. Previously,these concerns led to restrictions in DOE's use of Nuclear Waste
Fund monies, which may very well happen again. We recommend, in
the strongest possible terms, that DOE seek to resolve these
concerns so it can be permitted to move the program forward.

L.These efforts should be applied to:

1. The extension of the initial operation date of the6 first repository from 1998 to 2003 and preventingfurther slippages;
2. Authorization of the proposed Monitored Retrievable

Storage facility without restrictions on its use;

3. Development of an acceptable approach and schedule for8
a second repository; and
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9 4. The possible need to increase the financial and econom-

ic incentives to States, Indian Tribes, and local
communities.

10

11

12

I. First Repository Schedule

The DMPA sets forth a revised schedule for the first repos-
itory, pushing back the date for initial operation from 1998 to

2003. EEI/UNWMG/NTG for some time have recognized the schedule

slippages in the first repository program and have called upon
DOE to take all steps necessary to return the first repository
schedule to the dates set forth in the NWPA (see generall
FEI/UNWMG Congressional testimony during 1984, 1965 and Tee).
Based upon our reviews of the DOE program, it is now clear that
the schedule specified in the NWPA for the first repository can

no longer be achieved except if some extraordinary, and unlikely,
changes occur in the statutory requirements for the program.
While DOE recommends adopting more realistic dates for the first

repository, it must recognize its commitment to begin accepting
|spent fuel by January 31, 1998.

The five year first repository delay does not, however, mean

that DOE now has time to re-perform the site selection process.
Some have suggested that a delay in implementing the NWPA is

acceptable, and even desirable, if it results in a better repos-
itory system. DOE must continue to resist these efforts and

press forward with the program to avoid being paralyzed by the

quest for a better solution, even though the direction being
pursued (on the first repository) is entirely adequate for the

|_ safe Gisposal of nuclear waste.

The revised schedule is, as stated in the DMPA "aggressive
and success oriented." There is no slack. Not only does DOE not

have the time to re-do completed items, the schedule does not '

allow for some contingencies that could well occur. For example,
the thirty-six months allowed for repository licensing, although
nine months longer than set forth in the 1985 Mission Plan, is

substantially shorter than most reactor licensing cases. Since
the repositosy licensing process will be the first of its kind,
with unique issues and well-funded opposition, DOE will be

hard-pressed to complete it within the three year period.
Litigation-imposed delays could also have an impact on the
revised schedule. Additional schedule uncertainties arise from

the possibility of delays in obtaining state and local permits,
land acquisition, NRC/State review of site characterization
plans, and potential problems in facility construction. Activ-
ities that are accounted for in the schedule may well take longer

than currently planned.
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DOE must, therefore, proceed expeditiously with those firstrepository activities that are on the critical path. Exploratoryshaft drilling, for example, must begin in the near term to avoid
even longer schedule delays. This does not mean that all efforts
related to the first repository must now move forward. Some
activities may well be premature and could reasonably be delayeduntil later in the program thus freeing resources to be appliedto critical path items. For example, large increases are beingforecast in FY 1988 and FY 1989 for cask purchasing, wastepackage and repository engineering and development, instead ofpostponing these efforts based on the stretchout in the firstrepository schedule.

II. Monitored Petrievable Storage
DOE has a statutory and contractual Obligation to take spentfuel starting in January 1998. The five year delay in firstrepository operation to 2003 obviously means the repository will

not be available to meet this obligation. The DMPA recommendshandling this dilemma through use of the MRS. The MRS, if
authorized by Congress, can be available to begin accepting spentfuel by 1998, if not earlier. Previously EEI/UNWMG/NTG indicatedstrong support for the MRS concept for numerous, and still valid,reasons. Now, the MRS is more important to NWPA implementation,because it is the only feasible way that DOE can meet its 1998
statutory and contractual obligation.

One aspect of DOE's MRS strategy that EEI/UNWMG/NTG cannot
agree with is the so-called linkage between MRS operation andreceipt of the NRC construction authorization for the firstrepository. DOE suggests that such linkage is needed “[tlo allayconcerns that the MRS facility could become a substitute for a
permanent repository.” The linkage concept is inconsistent withthe purpose of the MRS as described in the DMPA. The effect ofthe proposed linkage would be to raise a significant questionwhether DOE will be able to meet its statutory and contractualcommitment to begin to accept spent fuel in January 1998. TheDMPA shows that the construction authorization is scheduled forthe first quarter of 1998. As noted above, that schedule is anoptimistic one and assumes a relatively brief licensing processand no litigation-imposed delays. If the construction authoriza-tion process does not meet DOE's thirtv-six month target or if
other contingencies should occur, MRS operation would be delayedand the January 1998 commitment will be violated.

Equally significant is the relationship between the proposedlinkage and the substantial lead time needed for utility plan-ning. Spent fuel storage and disposal cannot be left for the
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—Jast minute. Utilities need to plan years in advance. Since the

linkage concept advanced by DOE could well leave open to doubt

DOE's ability to receive spent fuel by the 1998 deadline,
utilities would be forced to assume that the MRS would not be

available to take deliveries of spent fuel starting in January
1998 and that DOE would therefore be likely to breach its commit=
ment to take delivery of spent fuel starting in January 1998.

This would result in the imposition of unnecessary costs on

utilities and their customers. The best way to allay concerns

that an MRS would not become a de facto repository is to have a

first repository program that is beth technically sound and

perceived to be technically sound. DOE should devote its en-

ergies to that goal and not impose artificial restraints on the
MRS that would severely undercut its usefulness. In revising the
DMPA for formal submission to Congress DOE, to demonstrate its
commitment to the January 1998 date, should delete the linkage
between MRS startup and first repository.construction authoriza-
tion.

III. Second Repository Schedule

In May 1986, DOE announced that it would be prudent to

postpone site-specific activities for the second repository. A

number of factors supported this decision, including reductions
in the projected rate of spent fuel generation, the desire to

apply to the second repositery the experience gained with the
first repository, and responsible fiscal management. Subsequent-
ly, Secretary Herrington stated that DOE would implement the
revised second repository program announced in May 1986 and
described in the DMPA only if Congress provided statutory ap-
proval. Otherwise DOE will return to the second repository
program as it existed prior to May 1986.

Although it does not authorize a second repository, the NWPA

sets forth a schedule for second repository siting activities.
That schedule was not, however, based upon the physical need for

a second repository. While the delayed physical need for a

second repository was a major justification for DOE's decision to

delay site-specific second repository activities, the need was

not the primary reason that Congress included second repository
siting in the NWPA. However, in light of the NWPA's 70,000
metric ton limit imposed on the first repository emplacement
until operation of a second repository, the capacity needed to

dispose of high-level defense wastes, and the potential as a

backup for the first repository, there is a role for a second

repository.
DOE must consider not only the technical and fiscal implica-

tions of the second repository reprogramming, but also the

political and institutional realities. If the overall repository
program is to succeed, Congress must regain confidence in the

program's overall framework. To restore that confidence,
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EEI/UNWMG/NTG suggest that DOE reach an accommodation with
Congress on an appropriate second repository program. That
consensus should be developed before the Draft Mission Plan
Amendment is finalized. In this way, Congress and DOE can avoid
the adversarial approach that may otherwise inevitably result.
It is in everyone's interest that a dispute concerning the
scheduling of second repository siting activities not lead to the

|unravelling of the NWPA.

Iv. Incentives

The DMPA recognizes that additional financial assistance
beyond that contemplated by the NWPA may be required to deal with
socio-economic burdens not contemplated when the Act was passed.In addition to financial assistance, Congress and the Adminis-
tration should provide economic incentives to the States, Indian
Tribes and local communities that will host high-level radioac-
tive waste disposal system facilities. In the NWPA, Congressauthorized fairly limited incentive mechanisms. In light of
recent history, it is proper for Congress and the Administration
to develop the broader scope of incentives needed to compensate
the States, Indian Tribes and local communities for hosting these
facilities. Furthermore, only in Congress can the potential host
States directly negotiate with other States over acceptance of

L_ radioactive waste facilities.

Vv. Other Issues

Several other matters covered by the DMPA also warrant
comment.

Consultation and Cooperation. DOE must recognize the
importance of the consultation and cooperation (C&C) process and
must make a commitment to increased efforts to reach C&C agree-
ments despite the reality that first repository States and Indian
Tribes do not necessarily share common goals with DOE. In view
of the complex circumstances and the parties' differing objec-
tives, it may prove difficult, or even impossible, to reach
agreements with the States or Indian Tribes. The absence of
formal C&C agreements should certainly not prevent DOE from
moving the NWPA implementation effort forward.

NWPA implementation would be well served by increased
educational efforts by DOE aimed at increasing the generalpublic's knowledge of radioactive waste disposal and transporta-tion. EEI/UNWMG/NTG recommend that DOE seek to improve its
public education efforts by working with school systems and
universities in the areas affected by disposal and transportation

OCR

activities.
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— Spent Fuel Projections. The DMPA recognizes the declining
projections of spent fue ischarges, citing a range of less than
79,000 MTU to 106,000 MTU. EEI/UNWMG/NTG believe that these
estimates are more realistic than the 130,000 MTU estimate used
in the 1985 Mission Plan and that the 79,000 MTU value is more

likely to approximate the actual spent fuel discharges. Since
these numbers are now being proposed for Mission Plan purposes,
EEI/UNWMG/NTG urge that they also be used for calculations of the
defense waste fee, in place of the 126,600 MTU value used in the
defense waste fee Notice cf Inquiry (51 FR 43566).

Spent Fuel Acceptance Rate. A significant change between
the Mission Plan and the DMPA occurs in the magnitude, time of,
and the rate at which DOE will accept spent fuel. Not only is
the start of spent fuel acceptance delayed, but the maximum rate

drops from 6000 MTU/year to 3000 MTU/year. In the 1985 Mission
Plan, DOE began accepting spent fuel in 1996 at 400 MTU, increas-
Ing to 1800 MTU in 1997 and 3000 MTU in 1998. In 2012, when the
second repository was scheduled to reach its design receiving
rate, the total spent fuel acceptance rate rose to 6000 MTU/year.
(See Mission Plan, Table 2-3.) The DMPA on the other hand, shows
no spent fuel accepted in 1996 or 1997, first acceptances in 1998
at 1200 MTU, and the rate of 3000 MTU once the first repository
reaches its design receiving rate in 2008. The much lower
acceptance rate now proposed will require greater at-reactor
inventories and will adversely impact the ability to dispose of
spent fuel from reactors being decommissioned. DOE should ensure

that the repository and MRS receiving rates are set such that the

|_original Mission Plan acceptance rate is retained.

Site Characterization Schedules. Part of the extension of
the first repository schedule is attributable to increased
in situ testing. The allotted time, however, varies signifi-
cantly for the three different media. The Hanford site is
scheduled for twenty-four months of in situ testing, while Yucca
Mountain is scheduled for twenty-seven months and Deaf Smith for
nineteen months. (DMPA, pp. 34-35.) DOE should clarify whether
these differences reflect the need for more testing in tuff than
in basalt or salt, whether more testing is contemplated for
Nevada and Washington sites because more time is available at
those sites, or whether some other factors are at work. Similar-
ly, DOE should consider whether, as reflected in the DMPA (pp.
34-35), completion of major design and topical reports for the
license application should take twice as long for the tuff and
salt sites as it will for the basalt site. DOE needs to ensure

that all its schedules are internally consistent and based on

proper work durations.

Total System Life Cycle Cost Estimates. The DMPA is defi-
cient by not having a cost section that reflects an updated total
system life cycle cost (TSLCC) estimate based on the program and
schedule revisions described in the DMPA and comparing it to the
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current program TSLCC. The lack of a TSLCC revision consistentwith the revised program greatly hampers a fully informed
assessment of the DMPA, particularly as to its acceptability tothe utilities, which to date have paid the entire cost of NWPAimplementation. The issuance of the DOE 1987 Fee AdequacyAssessment, which would include an updated TSLCC, has reportedlyeen delayed to May 1987, so that this amended program can beadequately taken into account. However, this delayed issuancemeans that interested parties must react to the DMPA withoutinformation on related costs. Accordingly, DOE should make everyeffort to provide at least a summary cost impact assessment ofthe amendment, if not a full TSLCC revised estimate, at theearliest practicable time so that Congress, the utility industryand other interested parties will have this information beforedecisions are made based on the final amendment.

EEI/UNWMG/NTG appreciate the Opportunity to submit thesecomments on the Draft Mission Plan Amendment. We would bepleased to discuss this matter wit you or your staff,

esident

Sincerely,

Vice Pr

JIK/skm
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- State of Tennessee
NED MceWHERTER

GOVERNOR

April 3, 1987

Mr. Ben C. Rusche, Director
office of Civilian Radioactive

waste Management
U.S. Department of Energy
1000 Independence Avenue, SW

Washington, 20585

Dear Mr. Rusche:

The people of Tennessee should be heard on the assue of managing the

nation's nuclear waste. This state and its peopie have made a lasting
contribution to the nation and the world in developing peaceful uses

for nuctear energy. Many of our citizens through their past and cur-

rent involvement with this work possess the special expertise to ad-

vise you and your agency on development of the nuclear waste manage-
ment svstem. This state's evaluation of the monitored retrievable

storage (HRS) proposal, through executive and legislative processes,
has captured the hest thinking of those familiar with the nuclear waste

dilemma.

We have offered our advice to you in many forms over the past two years
since announcement of your plans to build am URS. There 1s little

evidence that it is being heeded. We regret that your agency has made

no formal response to the extensive compilation of comments and ques-

trons on tne MRS proposal which Tennessee submitted to the Department
of Energy om February 5, 1986. Your agency seems determinea, against
our advice and the intent of Congress, to pursue a temporary solution

to take the waste of some nuclear utilities by 1998. The primary em-

phasis of your program should be on a permanent solution, isolating the

waste from our environment in a deep geologic repository, rather than

tuilding an MRS.

We have reviewed the Department's recent proposal to amend the Mission

1 Plan, which was gubmitted to Congress in July, 1985. This latest pro-

posal makes it clear that the central mission set forth for the Depart-
ment by Congress in the Nucleat Waste Policy Act of 1982 (NWPA) is

being set aside, placing the MRS in the forefront to meet the depart-
ment'’s agreements with utilities. We strongly object to efforts to

circumvent the Nuclear Waste Policy Act indirectly through budget re-

quests or Mission Plans. The Mission Plan amendments should he with-

drawn, or failing that, rejected by Congress since they do not repre-
sent an effective plan to carry out the clear intent of the NPA.

Rather, the Department should start over with a plan to move the empha-
sis of the nuclear waste program back to the development of permanent

|repositories.
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April 3, 1987

We have developed an extensive set of comments on the amendments to
the Mission Plan, . These should be used by your agency to guide the
development of an entirely mew proposal. If the decision is made to
ge ferward with the current Mission Plan amendment, we ask that this
letter and the attached comments accompany this document when it is
submitted to the Congress.

Sincerely,

Nits de

Attachment
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COMMENTS
ON

THE DRAFT MISSION PLAN AMENDMENTS
PROPOSED BY THE

OFFICE OF CIVILIAN RADIOACTIVE WASTE MANAGEMENT
UNITED STATES DEPARTMENT OF ENERGY

By

THE STATE OF TENNESSEE

April 3, 1987
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6.

7.

9.

10.
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12.

13.

14.

15.

SUMMARY OF COMMENTS

THE DRAFT AMENDMENT TO THE MISSION PLAN AND THE ANNUAL APPROPRIATIONS
PROCESS CANNOT BE USED TO AMEND THE NUCLEAR WASTE POLICY ACT.

THE DRAFT MISSION PLAN AMENDMENT MAKES THE EARLY CONSTRUCTION AND
OPERATION OF AN MRS APPEAR TO BE THE ONLY OPTION FOR MEETING DOES

NTRACTUAL OBLIGATION TO ACCEPT SPENT FUEL FROM UTILITIES BEGINNING IN
JANUARY 1998; THIS PERCEPTION INCREASES THE POLITICAL PRESSURE TO
PROCEED WITH MRS AS EXPEDITIOUSLY AS POSSIBLE.

ACCEPTANCE OF SPENT FUEL AT AN_MRS CANNOT FULFILL DOE’S STATUTORY
OBLIGATION TO ACCEPT SPENT FUEL FOR DISPOSAL.

DELAYS IN BOTH REPOSITORY PROGRAMS RESULT IN LOSS IN FLEXIBILITY IN
THE OVERALL WASTE MANAGEMENT PROGRAM AND AN MRS DOES NOT HELP.

MRS DOES NOT PROVIDE MORE FLEXIBILITY IN THE WASTE ACCEPTANCE SCHEDULE.

THE DOE BAS NOT BEEN CONSISTENT IN ITS STATED COMMITMENT THAT THE

STATES: DOE HAS SEVERELY LIMITED PUBLIC PARTICIPATION AND A SYSTEMATIC
RESOLUTION OF TECHNICAL ISSUES IN ORDER TO MEET AN AGGRESSIVE TIMETABLE
FOR DEPLOYMENT OF MRS BY JANUARY 1

DOE’S RELATIONSHIP WITH TENNESSEE CANNOT BE CONSIDERED AS AN EXAMPLE OF
INSTITUTIONAL SUCCESS.

TBE MISSION PLAN AMENDMENT SHOULD DESCRISE HOW DOE PLANS TO RESTORE ITS
CREDIBILITY WITH THE STATES AND ESTABLISH A MUTUALLY ACCEPTABLE PROCESS
FOR CONSULTATION AND COOPERATION.

THE ISSUES HIERARCHY AND ISSUE-RESOLUTION STRATEGY USED FOR TECHNICAL
PLAMHING OF THE FIRST REPOSITORY SHOULD BE APPLIED TO MRS PLANNING.

DEMONSTRATIONS OF DRY STORAGE AND ROD CONSOLIDATION SOLD GREAT PROMISE
AND THE IMPLICATIONS FOR TGE WASTE PROGRAM SHOULD BE FULLY EXPLAINED

THE IMPLICATIONS OF HIGBER BURN-UP RATES SHOULD BE FULLY EXPLORED AND
DISCUSSED.

DOE SHOULD BE EXPLICIT IN ITS SPECIFICATIONS OW THE AGE OF SPENT FUEL
THAT COULD BE ACCEPTED AT THE MRS.
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THE DRAFT MISSION PLAN AMENDMENT PROPOSAL TO EXTEND THE SCHEDULE FOR
AUTGORIZATION, DESIGN, LICENSING, CONSTRUCTION AND OPERATION OF AN MES
BY TWO YEARS, AND BEGIN OPERATIONS BY JANUARY 1998 IS UONREALISTIC.

THE ADVANTAGES CLAIMED FOR MRS ARE OVERSTATED AND SUBJECTIVE.Re en ESS Spa
IF CONGRESS DECIDES THAT AN MRS IS NEEDED, DOE SHOULD RECOMMEND AND THE
CONGRESS SHOULD ENACT A STATUTORY LINKAGE BETWEEN THE PERMANENT
REPOSITORY AND THE MRS FACILITY AND IMPOSE STATUTORY RESTRICTIONS ON MRS
OPERATIONS WHICH WOULD PRECLUDE THE MRS FROM BECOMING A DE FACTO
SOBSTITUTE FOR THE RESPOSITORY.

THE NUCLEAR WASTE POLICY ACT SHOULD BE AMENDED TO PROVIDE EXPLICITLY FOR
ADDITIONAL COMPENSATION AND OVERSIGHT VEBICLES FOR HOST STATES.

THE DRAFT MISSION PLAN AMENDMENT SHOULD INCLUDE DISCUSSION OF THE
DIFFICULTIES BROUGHT ABOUT BY FAILURE TO RESOLVE LIABILITY ISSUES.

THE SECTION ENTITLED “SIGNIFICANT RECENT ACHIEVEMENTS IN THE WASTE
MANAGEMENT PROGRAM” AND APPENDIX A SHOULD BE DELETED OR REVISED.
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The State of Tennessee submits the following comments on the draft Mission
Plan Amendment (DOE/RW-0128), issued by the Department of Energy on January
28, 1987.

1. THE DRAPT AMENDMENT TO THE MISSION PLAN AND THE ANNUAL APPROPRIATIONS
PROCESS CANNOT BE USED TO AMEND THE NUCLEAR WASTE POLICY ACT.

In cestimony before congressional oversight committees Secretary Joha

Herrington and Mr. Ben Rusche have indicated chat it is the intention of
the Department of Energy (DOE) to use the Mission Plan Amendment and the
annual appropriations process as a vehicle for “amending” the Nuclear
Waste Poltcy Act (NWPA). Mr. Herrington has stated that the DOE will
interpret congressional “approval” of the proposed Amendment, and the
appropriation of funds requested to support the amended program as a

strong signal to proceed. It is not clear how a failure to act on the
Amendment would be interpreted.

The NWPA, in Section describes the Mission Plan as

2 "08 comprehensive report,..which shall provide an informational basis
suffictent to permit informed decisions to be made itn carrying out che
repository programe."
DOE did not seek congressional approval for the Mission Plan issued in
June 1985, and Congress did not formally approve it. The Plan was not

promulgated as a cegulation. Neither the Mission Plan, or its Amendment
can or should be substituted for the statute.

If DOE is convinced that the statutory deadlines and schedules based on

those deadlines cannot be met, or that the program as set forth ia the
Act requires a major mid-course correction, then the Secretary must

report this conclusion to the Congress, and reconma@jend specific
amendments to the NWPA. Any change as significant as a five year delay
in the schedule, or the indefinite postponement of site specific work on

the second repository should be made by Congress after full debate. The
Mission Plan should then be amended to reflect Congress” decision.

The draft Mission Plan Amendment should be withdrawn, and DOE should
seek any changes in the NWPA through proper legislative channels.

2. THE DRAFT. MISSION PLAN AMENDMENT MAKES TRE EARLY CONSTRUCTION AND
OPERATION OF AN MRS APPEAR TO BE THE ONLY OPTION FOR MEETING DOB‘S
CONTRACTUAL OBLIGATION TO ACCEPT SPENT FUEL FROM UTILITIES BEGINNING IN
JANUARY 1998; THIS PERCEPTION INCREASES TRE POLITICAL PRESSURE TO

3 PROCEED WITH MRS AS EXPEDITIOUSLY AS POSSIBLE.

The contracts entered into with the utility companies provide that DOE

acquire title to the spent nuclear fuel. Nothing in the contracts

requires DOE to physically move and store the spent fuel off site. The
fuel acceptance schedule recognizes that spent fuel will be stored on

site by many utilities past the 1998 deadline.
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The draft Agwendment makes an MRS appear to do the only option for
meeting the 1998 deadline. In its Mission Plan Amendment, DOE should
identify and discuss other options. Awong these options are:

1. DOB could allow credits against payments into the Nuclear Waste
Fund (NWF) for those utilities willing to expand on-site
storage, retain title to and store spent nuclear fuel past
1998, or uncil che reposttory is completed.

2. DOE could acquire dual-purpose storage/transportation casks and
provide them to the utilities, beginning tn January 1998. DUE
would accept title to the fuel when it ts transferred into the
casks, and continue to store the spent fuel at the reactor site
until the repository is completed and ready to accept fuel for
eaplacement.

3. DOE could implement the Federal Interim Storage (FIS)
provisions of the NWPA. DOE discounts che use of FIS because
of restrictions in the Act, but DOE could just as easily
recommend changing this section of the Act as others currently
being recommended for amendment.

ACCEPTANCE OF SPENT FUEL AT AN NRS CANNOT FULFILL DOE’S STATUTORY
OBLIGATION TO ACCEPT SPENT FUEL FOR DISPOSAL.

According to section 2(9) of the NWPA, “disposal” is defined as "...the
emplacement in a repository of high level waste, spent nuclear fuel, or
other highly radioactive material with no foreseeable intent of
recovery, whether or not such emplacement permits the recover of such
waste."

The temporary storage of spent fuel in an above-ground storage yard does
not meet this criteria. An MRS is not equivalent to a repository in
design, or in the degree of isolation of wastes from people and the
environgwent. It should not be considered an option for meeting the
Department’s obligation to begin disposal by 1998.

THE FISCAL IMPACTS OF THE MISSION PLAN AMENDMENT HAVE NOT BEEN
EVALUATED.

~

The DOE is proposing sweeping changes in the strategy to manage the
nation’s nuclear waste. Tens of billions of dollars are at stake and
major progres proposals are being wade without adequate evaluation of
the fiscal impacts. The draft amendment document promises (p. 7) that
the fiscal taplications will be "...examined in the next annual
fee-adequacy reporc that the DOE will submit to the Congress."
The states and the public reviewing the proposed DOE program changes
should be provided with a fiscal analysis which tncludes a description
of the tepact of program changes on the NWF. Such information is so

basic to sound judgment and decision-making that DOE should not finalize
its Mission Plan Amendment for submission to Congress until such fiscal
fepacts can be described. Further, DOE should publish such tnforaation

425

HQ0006226

DB-106236
Holtec_PAL-000649



.

OCR

as an addendua to the draft Mission Plan Amendment and seek comment fron
the states and the public before finalizing its Mission Plan Amendaent.

Tennessee wants to know if che delays in both repository programs are

being proposed to avoid an increase in the 1 atll per kilowate hour
fee, Although a system with an MRS is more costly in the long run, the

increased eaphasis upon an MRS facility apparently favors a less

expensive short-term solution over the commitment of more resources to

meet the schedule co provide a first repository in 1998. We want to

know who benefits from the delay in che large expenditures which would
be necessary to develop reposttories. Construction of the first

repository would cost to $2.3 billion. Since this would take place
as a peak in the overall program funding pattern, the timing of such a

project is critical to the adequacy of the NWF. The full fiscal impacts
of the schedule changes should be disclosed by DOE.

THE MISSION PLAN AMENDMENT WOULD MOVE THE ROLE OF MRS TOWARD SERVICE AS
A BACK-UP FOR THE REPOSITORY PROGRAH.

Algjost from the first announcement of plans for a monitored retrievable
storage (MRS) facility, Tennessee and others familiar with the history
of the nuclear waste program have feared that the MRS would be used as a

temporary solution for nuclear waste problems and an expedient means to

meet the DOE commitment to waste acceptance in 1998. With che 1985
Mission Plan calling for only two years separating the operational
starts of the MRS and che first repository (1996 and 1998,
respectively), the case was made by DOE for an integral MRS facility.
However, Tennessee’s apprehensions about a long-term storage role for
MRS were always based upon the technical and political difficulties
which were likely to be encountered in developing a deep geologic
repository. The proposed five year delay in the repository prograa
coming at this time, only a few years from the start of Office of
Civilian Radioactive Waste Management (OCRWM) operations, demonstrates
the depth of repository development probleas and the lack of optinisa
with which OCRWM is approaching the resolution of these problems.

There are the continuing statements by some representatives of the
nuclear power industry that che proposed schedule linkages between MRS
and the first repository should be abandoned. These statements and the
schedule developments seew to confira the apprehensions chat MRS may be
viewed as a long-term resting place for spent nuclear fuel. Tennessee

objects strongly to such a strategy since the technology and site
selection for an MRS are inappropriate for long-term waste storage, aad
such strategy runs counter to the goal of the NWPA to establish
permanent repositories.

Adoption of a “back-up" role for MRS aust not be allowed, even if done

incrementally through a series of schedule changes for the repository
program.

The proper role for an MRS facility, if one is needed at all, should be
determined by a straight-forward analysis of systeas alternatives. MRS
as a true "back-up" facility should be compared to an integral MRS

426

HQ0006227

DB-106237
Holtec_PAL-000650



.

OCR

td

6.

7.

facility, and both of these should be compared to the no-MRS
alternative. The no-MRS alternative system should be fully optimized as
should the other alternative system configurations. It is only in chis
way that the best choice aay be aade among system alternatives.

DOE has fatled to optimize the no-MRS system. In fact, tt has also
fatled co optiaize the integral MRS systea. Until a valid comparison of
systems alcernatives is made, the proper role of an MRS in the nuclear
waste management system cannot be determined.

DELAYS IN BOTH REPOSITORY PROGRAMS RESULT IN LOSS IN FLEXIBILITY IN
THE OVERALL WASTE MANAGEMENT PROGRAM AND AN MRS DOES NOT HELP.

The proposed five year delay in the program for the first repository and
an indefinite delay in the second repository progras place undue
emphasis on an MRS to meet waste acceptance objectives. The authorized
program to develop a second repository provided a back-up potential in
the event that all three candidate sites for the first repository had
proved unsatisfactory. If the proposed Misston Plan Amendment is
adopted, the only back-up option for the first repository would be the
MRS. To gain the back-up flexibtlity offered by MRS development, it
would be necessary to abandon the restriction (15,000 MTU) on storage
inventory at the MRS and to break the schedule linkages with the firet
repository. Overall program flexibility can only be bought at the price
of broken promises to Tennessee.

With the loss of overall prograe flexibility occasioned by delays in
both repository programs, the confidence in the waste acceptance
schedule is eroded. The utilicies have little confidence that DOE will
open sa repository by 1998 Their disillusionment is documented in a

Government Accounting Office survey of the utilities reported in a GAO
fact sheet (GAO/RCED With reduced confidence, the utilities
will prepare and, later, teplement contingency plans. This may result
io overall tneffictencies since DOE will continue on a track to carry
out prograe plans while on a parallel crack (assuming little confidence
in DOE plans) the utilities will be investing tn contingency means to

manage the wastes.

MRS DOES BOT PROVIDE NORE FLEXIBILITY IN THE WASTE ACCEPTANCE SCHEDULE.

The clateis wade that adding an MRS in the waste management systen
provides more reliability in the waste acceptance schedule. On page 47
it is stated that “...with two waste-acceptance facilities operating
concurrently, the waste-management system has the flexibility to divert
fuel acceptance between the facilities to maintain a constant acceptance
rate if one of the facilities incurs operational delays.” Also, on page
10 it is claimed that MRS can act as a "...system buffer that would
allow continued waste acceptance regardless of changes in the echedule
of waste emplacement for the first several years of operation at the
first repository."
The mention of these benefits seew far out of proportion to the actual
leeway provided in the proposed waste acceptance schedule (p. 56). Here
it is shown chat in the fifth year of first repository operation the
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waste inventory at MRS will have reached its maximue authorized level.
The MRS inventory is projected to stay at its maximurm level for 15 years
after that. Clearly, there is no flexibiity tn the waste acceptance
schedule during this time. MRS will not be avatlable to continue to

accept waste if the repository shuts down. In fact the MRS inventory
must be reduced each year by the exact asount which is shipped to it in
that year. Any delay in repository operations will translate into an

immediate delay in waste acceptance by MRS if the mandated limite of
waste storage at MRS is not co be exceeded.

THE DOE HAS NOT BEEN CONSISTENT IN ITS STATED COMMITMENT THAT THE
SCHEDULE WOULD NOT BE ALLOWED TO PREVAIL OVER THE NEED FOR TECHNICAL
EXCELLENCE AND PUBLIC PARTICIPATION.

Tennessee has pointed out in its MRS lawsuit with DOE that aeaningful
consultation should take place early. To consult after the MRS is
authorized limits the state’s role in consultation to an extent

inconsistent with expressed legislative intent. Early consultation on

MRS conflicted with an urgent competing goal for DOE, t.e., to present
the MRS proposal to Congress and seek early authorization. DOE resolved
this conflict by an interpretation of the NWPA which delayed
consultation and cooperation until after congresstoneal authorization.
Tennessee asked for more tiae to allow full public participation in the
MRS evaluation (a full 90 days for review of the MRS proposal prior to
submission of the proposal to Congress). The DOE disallowed this

request. Thus a decision was made to thwart public participation in
favor of a presentation to Congress at the earliest practicable date.

The delay in the first repository program is now justified on the basts
of need for adequate time for consultation and tnateraction with the
States and affected Indian Tribes (p. 5). It is even claimed (p. 5)
that the DOE has, in the past “...insisted that the schedule would not

be allowed to prevail over the equally important need for technical
excellence.” This statement is not consistent with the Stace of
Tennessee’s experience with the MRS project.

TENNESSEE IS BEING STAMPEDED TO DECISION, COMPARED TO THE REPOSITORY
STATES: DOE HAS SEVERELY LIMITED PUBLIC PARTICIPATION AND A SYSTEMATIC
RESOLUTION OF TECHNICAL ISSUES IN ORDER TO MEET AN AGGRESSIVE TIMETABLE
FOR DEPLOYMENT OF M&S BY JANUARY 1998.

DOE has consistently treated MRS as a "stepchild"--a facility sosehow
lese important and less worthy of full public ceview and scrutiny than
the first or second repositories. This is evident throughout che
four-year history of the waste program. Five instances are cited:

Siting guidelines for selection of the first repository
received wide public review and comment before they were

adopted in final form by DOE and promulgated as a rule by NRC.

By contrast, site selection criteria for MRS were developed by
DOE and/or its contractors, and were never subjected to state
review or public scrutiny. The MRS Siting Document was issued
as a final document; it hase not been revised.
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DOE did not provide Tennessee or the public with the sane

Opportunity to review and comment on the MRS Environmental
Assessment (EA), as it afforded the first repository states.
The Environewental Assessments of the ntne first round
repository sites were issued in draft form. DOE conducted
public hearings and actively solicited comments from states and
the public. More chan 20,000 comments were received,
catalogued, analyzed and some were incorporated into the final
EA’s. Total time for review, comment, analysis and revision of
the draft EA’s was 18 months. By contrast, DOE did not issue
the EA for the three Tennessee MRS candidate sites in draft
form. DOE neither solicited or accepted comments from the
public on the EA. The total time allowed for the state, Oak
Ridge and Hartsville to review the EA was 43 days. DOE has
never acknowledged receipt of these comments, responded to thea
or, to our knowledge, revised the EA.

In the second repository programe, DOE issued draft area
recommendation documents for each candidate area. As in the
case of the EA’s for the first repository sites, DOE conducted
public hearings, and solicited and received thousands of
comments from affected states, tribes and the public. These
comments are now being catalogued; they will be analyzed
further only if and when the second round program is resumed.

The site selection deciston-aiding methodology eaployed by DOE
to rank che nine first repository candidate sites, and the
agency’s application of that methodology was fully reviewed by
a committee of the National Academy of Sciences (NAS). DOE
refused Tennessee’s request that NAS also review the site
selection methodology used by DOE which resulted ta selection
of three candidate MRS sites in Tennessee.

DOE intends to enploy an issues heirarchy/issue resolution
methodology to plan the information collection and/or research
needed to design and license the repositories. If MRS becomes
an integral element of the system, there are many tnterface and
systeas problems yet to be solved. DOE has argued that
licensing an MRS will provide valuable experience which caa be
applied to the licensing of. a repository. Nevertheless, DOE
doe not plan to use the issues hetrarchy/issue resolution
methodology in che MRS progran.

Tennessee recommends strongly that, for MRS as for the repository, DOE
provide time for public review, comment and interaction with DOE and for
the systematic resolution of technical design, systems and interface
questions.

DOE’S_RELATIONSGIP WITH TENNESSEE CANNOT BE CONSIDERED AS AN EXAMPLE OF
INSTITUTIONAL SUCCESS.

Although DOE has cited tes working relationship with Tennessee as a

model process, Tennessee’s experience has been no better than that of
the first round repository states. In some respects, Tennessee has been
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treated very differently from the reposttory states. Because no

procedure for selection an MRS site was specifically set forth in the
Act, DOE did not consult the state, and has not provided for public
participation in many key program decisions.

Tennessee was completely excluded from the site selection process. The
state had no input into selection criteria and methodology, it had no

role in the designation of Tennessee as a hose state, and was not

consulted about the selection of specific sites within the state. It

was DOE’s intransigence on this poiat that precipitated Tennessee's
lawsuit.

During the proposal review, DOE was consistently late in delivering
draft documents to the state for review, but were inflexible on the
deadlines for returning comments. For example, the state requested 90

days to review the submission to Congress--it received a scant 43 days.
DOE did not respond in a timely manner to technical questions or to

letters raising policy questions. A study of 7 exchanges in the last
half of 1985, indicates that the turn-around time ranged from 24 to 77

days. The average response time was 45 days. A few questions were

never answered.

DOE’s efforts were limtted to financial assistance, information delivery
(documents and briefings) and attendance at public meetings--usually
organized and conducted by che state, or private organizations. The

process could by no weans by described as interactive.

Tennessee’s experience is unique. The proposed MRS host state does not

fic into a convenient category, and tends to be overlooked. Tennessee
has not been tncluded in DOE consultations or briefings with first and
second round states and tribes, nor has a Tennessee representative been
invited to attend any of the quarterly coordinating committee meetings.
Tennessee was not invited to attend the meeting DOE convened to define
“Consultation and Cooperation" in November 1986-~-alchough DOE is obliged
to open C/C negoitations with Tennessee as the first milestone in MRS

deployment.

At this point, it is difficult to determine what lessons can be learned
from DOE’s tastitutional relationships with Tennessee that could

usefully be applied cto che repository prograg.

THE MISSION PLAN AMENDMENT SHOULD DESCRIBE HOW DOE PLANS TO RESTORE ITS
CREDIBILITY WITH THE STATES AND ESTABLISH A MUTUALLY ACCEPTABLE PROCESS
FOR CONSULTATION AND COOPERATION.

In the section of the draft Mission Plan Amendment discussing
12 consultation and cooperation, DOE focuses exclusively on negotiation of

a formal Consultation and Cooperation Agreemeaot. In addition, DOE
should describe actions it will take to restore its credibility with the
states and tribes, and agree on a autually acceptable process
establishing "lower case c and c," 1t.e., a functional working
relationship with states, tribes and local communities. Consultation
should be early and often.
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THE ISSUES HIERARCHY AND ISSUE-RESOLUTION STRATEGY USED FoR TECHNICALPLANNING OF THE FIRST REPOSITORY SHOULD BE APPLIED TO MRS PLANNING.Sese ge aS,
For technical planning of the first repository program DOE has prepared
an issue hierarchy which states the questions to be resolved in logical
order to assure that regulatory requirements are met. Also, an
issue-resolution strategy has been created to guide the development of
specific plans for resolving each issue (Appendix A). Technical
planning for the MRS facility, like che planning for a repository,
favolves a aultitude of questions concerning design compatibility of
systea@ elegjents, sequencing and scheduling, and testing of technologies
co assure performance.

Planning for the MRS has suffered from disjointed deciston making. An
example is the late decision to process fuel from western reactors at
the first repository. This decision requires chat duplicate facilities
be buile at the repository and at the MRS. Also, the extensive work to
prove the technology for dry rod consolidation may prove fruitless if
on-going studies prove that consolidating fuel is not cost effective
when more elaborate repository packaging requiregments are taken into
account.
Application of the issues hierarchy and the issue-resolution strategy
could be expected to improve the quality of technical planning for the
MRS. DOE intends to use the interactive process of the issues hierarchyand the issue-resolution strategy to communicate with the Nuclear
Regulatory Comaission, the States, and affected Indian tribes (p. 26) on
the first repository program. Such a vehicle for communication will
make clear the approaches DOE intends to use to resolve repositoryissues.

Tennessee has raised a nuaber of serious issues regarding the technical
planning of MRS. These include the proper placement of the rod
consolidation function in the waste systea, the need to fully optiaizeche transportation system to produce the optiaal relationship between
costs and radiation risks to the public, and the proper assessment of
environmental impacts of the facility. These questions have neither
been addressed by DOE nor resolved.

Before commitments are made for development of MRS, the whole range of
facility development questions should be fitted into the issues
hierarchy and the issues-resolution strategy. When this was done for
the first repository progras, it was found "...that significantly sore
time will be required to provide the level of detail and understanding
considered necessary for site selection.” (p. 7). It is evident that
MRS planning could have already benefitted from such an approach. It ts
not too late. AppHcation of these planning techniques will help to
determine if steps in MRS technology development, system interface
studies, and planning for NRC licensing are taking place in the proper
sequence, It could also be expected that comeaunication with the State
of Tennessee would be improved with provision of an explicte plan for
resolving the issues which the state has raised.
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DEMONSTRATIONS OF DRY STORAGE AND ROD CONSOLIDATION HOLD GREAT PROMISE

AND THE IMPLICATIONS FOR THE WASTE PROGRAM SHOULD BE FULLY EXPLAINED

The draft Mission Plan Amendment introduces in only two paragraphs (p.
4) the considerable work which has been accomplished in proving the

technology for dry cask storage of spent fuel and for consolidation of

fuel assemblies under water at reactor sites. This document should

provide more coverage of these significant developments.

Rod consolidation at reactors is a gradually maturing technology which

holds great promise to relieve the spent fuel storage crisis which some

utilities face. By reducing the fuel volume by almost 50%, precious
storage space can be conserved. From demonstrations to date it appears
that consolidation with attendant storage pool space conservation will
be the most cost effective solution for many utilities.

Demonstrations are also underway with the objective of proving that dry
cask storage of either consolidated on unconsolidated fuel can meet

14 storage needs. Dry cask storage would be indicated in situations where

reactor pool storage space has been conserved to the greatest extent

practicable. Wet storage of recently discharged fuel is appropriate due

to the high heat generation, but dry storage caa be used for the older

fuel at the reactor. The NRC has licensed two at-reactor dry cask

demonstration projects. The first project, at Virginia Power’s Surrey
Plant was approved in July 1986. A second project, sponsored by
Carolina Power and Light was approved one month later. NRC is moving
toward a generic rule to facilitate use of the technology. With this,
more utilities are expected to utilize this alternative.

The draft Mission Plan Amendment document (and the DOE waste management
program in general) provides insufficient analysis of the potential of

these technologies to eliminate the need for MRS storage and

consolidation functions. The possibilities for extensive at-reactor

consolidation and dry cask storage should be explored. The benefits of

such a trend in terms of overall waste system efficiencies should be

fully described. DOE should also assess the possibility of providing
incentive programs to accelerate the application of these technologies
so that overall system benefits would be achieved.

THE IMPLICATIONS OF HIGHER BURN-UP_ RATES SBOULD BE FULLY EXPLORED AND

DISCUSSED.

Higher burn-up rates for nuclear fuel are discussed (p. 53), but the

program implications beyond those associated with waste discharge
projections are not disclosed. The DOE should fully evaluate and

discuss the facility design consequences of higher burn-up rates.

Programs to prove the viability of hot-cell rod consolidation may prove
15 fruitless if increased burn-up rates and attendant heat output make it

impractical to meet special packaging requirements at the repository.
Higher burn-up rates could cause greater physical distortion cto the rod

asseablies, making rod extraction and consolidation lees adaptable to

remote processing in a hot cell.

DOE has not made clear its strategy for answering such key questions.
Application of the issues hierarchy and the issue-resolution strategy to
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MRS related design questions would help in communicating to the statesand the public on how such questions will be answered.

DOE SHOULD BE EXPLICIT IN ITS SPECIFICATIONS ON THE AGE OF SPENT FOEL
THAT COULD BE ACCEPTED AT THE MRS.

DOE claims that the fuel that will be accepted for disposal will be five
years old (p. 45), Proposed NRC regulations define "spent nuclear fuel
as fuel that has undergone at least one year of decay since betog used
as a source of power.”

Currently chere is no explicit restriction on the age of fuel to be
stored at the MRS. DOE should work with che State of Tennessee to
develop such specifications and should seek to have such limitattons
placed in congressional authorizing language if such ts drafted.

THE DRAFT MISSION PLAN AMENDMENT PROPOSAL TO EXTEND THE SCHEDULE FOR
AUTHORIZATION, DESIGN, LICENSING, CONSTRUCTION AND OPERATION OF AN MRS
BY TWO YEARS, AND BEGIN OPERATIONS BY JANUARY 1996 1S UNREALISTIC.

DOE has set forth no detatled “aggressive and success-ortented schedule"
for MRS. The draft Mission Plan Amendment only calls for a siaple two
year delay in startup. DOE does not revisit or revise the majormilestones for MRS as set forth in the June 1985 Mission Plan (pe 87) or
the MRS master schedule as described in the December 1985 Review Copy of
the MRS Submission to Congress, Volume 3, (Figure 3.10, pe 3.32).(Presumeably, 14 months of che 2 year extension represents the tiee that
DOE was enjoined from submitting tts MRS proposal to Congress.) The
total extension to che proposed MRS schedule would be 10 months. DOE
should state how the additional time will be allocated among the prograa
activities.

The proposed MRS schedule is “aggressive” but it is not likely to prove
to be “success-ortented.” It clearly places more importance on meeting
a self-inflicted deadline than it does on "...technical excellence and
public participation". The schedule assumes prompt authorization byCongress, within six months after submission of the proposal. This
timetable does not appear to take into account the stated intention of
Tennessee to issue a notice of disapproval, and the additional tive
required far Congress to consider the state’s reasons, and resolve the
lepasee, using an untested procedure.
The present timetable does not provide time for adequate consultation
and interaction with the state, its local governagent units, or the
public. It allows a scant six months for the negottation of a forual
Consultation and Cooperation (C/C) agreesent--in spite of the manycomplex issues to be resolved. DOE has been unable to conclude a C/C
agreement with any other state or tribe.

We question whether 30 months is adequate for licensing. The MRS, if it
te authorized, will be the first element of the national nuclear waste
system to be licensed. The state, as party to the licensing review,
will insist on a comprehensive examination of the design, health and
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safety, monitoring and reporting requirements, and quality assurance.

MRS ts a large, complicated, high technology, first-of-a-kind facility,
and given the need to "do it right" the first time, licensing aay well
take longer than the 30 aonths allowed, perhaps as auch as 5 years.

THE ADVANTAGES CLAIMED FOR MRS ARE OVERSTATED AND SUBJECTIVE.

DOE places great importance on the successful deployment of an MRS in

order to meet a contractual deadline. DOE fails to revisic the MRS
schedule set forth in the 1985 Mission Plan, or to show how the
additional time proposed would be allocated. Out of a 59 page document,
a scant 5 pages are devoted to MRS--and 2 of these pages constitute a

summary of DOE’s justification for MRS. We subete that the draft
Mission Plan Amendaent is an inappropriate vehicle to make che case for
MRS. However, Tennessee cannot let these arguments go unchallenged.

On Page 38-39, DOE claims six advantages for an MRS. Tennessee has
commented extensively on these arguments previously in ics Comments on

the Review Draft of the Submittal to Congress (Deceaber 1985).

Improvements in Systea Development. DOE claims that the ability to

separate planning for spent fuel acceptance, transportation from reactor

sites, consolidation and sealing in canisters from uncertainties about a

repository would accelerate planning for the system. DOE planning and

program management is already highly fragmented and difficult to

coordinate. We submit that the DOE planning process needs more

integration, not wore coapertmentalization.
18

System development and planning can, and should proceed, regardless of
an MRS. It appears that the major barrier to systea development is not

the MRS decision-~-but the status of critical research and development.
Some data is not yet available. (The draft Mission Plan Amendment does
not address the status or of possible adjustment of research,
development, testing and procurement schedules to fit the extended

repository schedule.)

DOE cannot plan now for massive and rapid fuel consolidation, because
consolidation technology--wet and dry--is still being developed and
demonstrated. The consequences of consolidating fuel on waste package
design is still being investiaged. Any canister design used to hold
consolidated fuel must be compatible with the final waste package
design--fow scheduled to be deterwgined in the mid

Planning for transportation route designations, logistics and
institutional relations with repository and corridor states has begua;
the design and testing of a new generation of casks is barely underway.
The authorization of an MRS would not necessarily accelerate

transportation equipment design and testing. Transportation logistics
can be managed by a current data base, advance planning and a control
system. It does not depend upon a centralized facility.

Acclerated Waste Acceptance from the Utilicies. DOE claias that

completion of an MRS by 1998 would allow the system to begin receiving
spent fuel 5 years sooner than without it, significantly reducing the
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need for at-reactor storage capacity, and assuring that che federal
waste management system begins operations in 1998.

The construction of an MRS is not the only option for meeting the 1998
contractual deadline, although it is the only option considered by DOE.
Given the program uncertainties, DOE may not be able to site, design,
license and construct an MRS by 1998. These issues have been discussed
in detail elsewhere in these consents.

The allegation that an MRS start-up in 1998 would significantly reduce
the "need for new temporary storage capacity at reactor sites and the
attendant fuel-handling operations, licensing efforts, and costs" is
unsupported. If DOE has preformed these analyses, they should be
documented.

Improvements in the reliability and flexibility of che waste management
system. This flexibility would be realized by decoupling waste
acceptance and waste emplacement and by providing operational storage.
On the contrary, if the draft Mission Plan Amendment schedules are

adopted, DOE will lose flexibility and realibility in the overall waste
management prograna.

Decoupling and operational storage could be provided by expanded (and
subsidized?) at-reactor storage, dry cask storage, or additional leg
storage at the repository. Flexibility has been discussed above.

Reltability would not be increased by an MRS: system vulnerability
would be. A major breakdown or temporary closure of an MRS could create
a massive bottle-neck for movement of fuel from reactors to a

tepository.
Advantages for the repository. DOE alleges that performing waste
preparation functions elsewhere would siaplify the operation of a

repository. None of thea require an MRS. Many of these waste
preparation functions could be performed at che reactors, if DOE
established package specifications to be met at the repository.
Regardless of whether an MRS is deployed, waste preparation functions
must be performed at the repository for fuel from the western reactors.

The inventory-accountability function can be performed anywhere in che
system. It does not depend upon a central location. A constant rate of
through-pyt at the repository could be achieved by providing adequate
lag storage.

Improvements in the specification and the performance of the
transportation systea. DOE attributes great teprovements in the .

trensportation system to an MRS.

Tennessee has performed extensive independent studies of the
transportation system. The work indicates that by optimizing the entire
Cransportation systeu--deploying a family of casks, using larger casks,
improving reactor transportetion interfaces, and moving a greater
proportion of the spenc fuel by rail--the total trip miles and cask
miles can be reduced to levels below that of the DOE "taproved" systea
(with an MRS). The risks are reduced proporttonally.
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The management of transportation operations does not require an MRS.
The proposed deferral of the opening date for the first repository until
2003 provides an additional 5 years for route specific planning. If the
first repository site is selected by 1994, as proposed in the Mission

Plan Amendaent, slightly more than 8 years would be available for route

specific planning with che affected states.

Institutional benefits. DOE claims that the experience gained through
interactions with Tennessee would be beneficial in the repository
program, and that it could demonstrate its intention to be a good
corporate citizen. DOE expresses great interest in establishing
momentum for the program through construction of MRS.

Lessons learned in Tennessee will be of no help to DOE in resolving che
major technical issues in repository siting and design. Moreover, DOE“s
interactions with Tennessee to date have been far from exeaplary.

DOE’s efforts to site and construct an MRS in Tennessee is a serious
diversion of energy and resources from the primary waste program goal
(i.e., co site and build a permanent geologic repository). Eaphasizing
MRS over the repository represents an avoidance of the goal and a

violation of the intent of the NWPA. MRS is not on the critical path to

repository construction. DOE should resist the temptation to do
something-~even if its wrong!

it

18. IF CONGRESS DECIDES THAT AN MRS IS NEEDED, DOE SHOULD RECOMMEND AND THE
CONGRESS SHOULD ENACT A STATUTORY LINKAGE BETWEEN THE PERMANENT
REPOSITORY AND THE MRS FACILITY AND IMPOSE STATUTORY RESTRICTIONS ON MRS
OPERATIONS WHICH WOULD PRECLUDE THE MRS FROM BECOMING A DE FACTO
SUBSTITUTE FOR THE RESPOSITORY.

DOE has signalled its intention to recommend to Congress that MRS cannot

accept spent fuel until the NRC issues a construction authorization for
the repository, and that Congress limit the capacity of MRS to 15,000
MTU--about 5 years discharge at the projected rate of 3000 MTU/year.

This assurance must be built into law--either through amendments to the
NWPA, or as conditions of authorization, with stringent penalties for

19 violation of either condition. For additional assurance, NRC and DOE
should incorporate these conditions into the MRS license.

Spent fueland high level wastes must ultimately be disposed of in a

facility which will meet che EPA 10,000 year criteria, The MRS as

currently proposed does not meet these criteria. DOE acknowledges that
technical criteria for siting and design specifications for a permanent
engineered storage facility for spent fuel and high level defense wastes

would be more rigorous than those used in siting MRS.

To provide an additional guarantee, DOE should limit the amount of land
acquired for an MRS to the acreage needed to store 15,000 MTU. (The
present criteria for land acreage provides sufficient acreage to store

70,000 MTU using che most land-intensive storage option.) DOE could
allay some concerns by scaling down the size of the proposed facility.
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21

—
19.

20.

185-015 0 - 87 - 15

THE NUCLEAR WASTE POLICY ACT SHOULD BE AMENDED TO PROVIDE EXPLICITLY FOR
ADDITIONAL COMPENSATION AND OVERSIGHT VEHICLES FOR HOST STATES.

In the Section "Financial Assistance” and other measures, DOE
acknowledges its statutory obligation to provide financial assistance to
states, tribes and local units of government for monitoring, evaluation
and the eitigation of adverse socio-economic impacts. In addition, NWPA
requires DOE to pay "grants-equivalent-to taxes" during operation of the
facility.

However, DOE recognizes (on p. 14) that diverse and non-conventional
compension packages may be needed to offset special socto-econoaic
burdens, or adverse ftapacts which extend beyond local jurisdictions,
occur earlier, last later, or are difficult to quantify. Tennessee's
econosic tepaect study supports this conclusion.

Tennessee contends that reasonable and direct costs to state and local
governments should be reiabursed. Moreover, other DOE activities or

program management decisions (eg. research and treining progress, local
preference in hiring, etc.) can help to offset adverse impacts of a
nuclear waste facility.
DOE should ask Congress to amend the NWPA to provide specific
authorization for DOE to negotiate and teplement non-conventional
compensation scheaes with states, tribes, local governments, or regional
groups of local governments.

In the discussion of institutional relations with the MRS host state,
DOE proposes to establish a steering committee to oversee the operations
of the facility. The steering committee (as described in the Review
Copy of the Subatission to Congress, volume 1) falls far short in concept
froa the oversight committee proposed by the Clinch River MRS Task
Force.

DOE has not granted the steering committee all of the authorities
suggested by the Task Force--in fact the description of powers and
authorities are vague, and all of them are contingent upon Congressional
approval, If DOE is unwilling to share real power, then the steering
committee is little more chan a forum for the exchange of views--useful,
but far short of the innovative proposal made by the Clinch River Task
Force.

~

THE DRAFT MISSION PLAN AMENDMENT SHOULD INCLUDE DISCUSSION OF THE
DIFFICULTIES BROUGHT ABOUT BY FAILURE TO RESOLVE LIABILITY ISSUES.

The draft Amendment aakes only brief reference (p. 12) to che lack of
resolution of the liability issue in the consultation and cooperation
negotiations between DOE and the State of Washington. This level of
coverage belies the fact that liability concerns of state governaents
are likely to develop into a major stumbling block to the progress of
the nuclear waste program. DOE cannot assure states that the federal
governagent would ensure payment for damages in the event of a

catastrophic accident involving highly radioactive waste. Currently,
DOE can only comait to pay damages up to $500 aillion as provided in the
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Price-Anderson Act. The issue of damages in excess of $500 aillion willneed to be resolved if DOE expects to move forward with states on C andC agreements,

Under the terms of DOE’s waste acceptance contracts with utilities,waste shipped from a licensed reactor site to the initial DOE wastefacility would be NRC-indemnified with a $635 amtllion litt, but waste
handled or transported between DOE facilities would be insured at the
$500 million limit. This creates a serious inequity for any state which
would host a repository or an MRS facility.
Issues of equitable compensation and compensation limits need to be
resolved in order to increase the confidence that the federal governaentwill shoulder the burden in the event of a costly accident. The Mission
Plan Amendment should explain a DOE strategy to lessen the considerableltability concerns which the states are expressing. Insurance againstcatastrophic loss is critical to public acceptance and state cooperationwith the nation’s program for high level waste disposal.

21. THE SECTION ENTITLED “SIGNIFICANT RECENT ACHIEVEMENTS IN THE WASTE
MANAGEMENT PROGRAM" AND APPENDIX A SHOULD BE DELETED OR REVISED.eenSSE DELETEDORREVISED.
These Sections (pp. 1-4) and Appendix A (pp. 17-30) are self-serving and
do not provide a balanced picture of DOE’s performance. The sections
should be revised to report programs shortcomings as well as
achtevements, or be deleted. Such information is already provided to
Congress in the Office of Civilian Radtoactive Menageaent’s Annual
Report to Congress, mandated by Section 304(c) of the NWPA.

An alternative, and perhaps aore objective review of DOE’s
22 implementation of the NWPA is provided by the quarterly and annual

reports to the Congress prepared by the Governoent Accounting Office
(GAO). In its most recent report, GAO assessed DOE’s progress in
taplementing the NWPA by comparing the work completed against prograaactivities funded in the budget documents, or againet program atlestones
established by the Mission Plan. Out of 22 activities examined, DOE met
its deadlines for 13 activities, and fatled co meet the deadlines for 8
activities. One activity was cancelled. The missed deadlines or longdelays included several important activities on the critical path for
repository developsaent.
DOE must put its recommended program amendments into the context of che
NWPA statutory requirements and schedules derived from them and discuss
ite overall implementation efforts--successes and failures-~in meetingthese requirements.
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CONFEDERATED TRIBES AND BANDS 046ESTABLISHED BY THE
TREATY OF JUNE 9, 1855 Yakima Indian NationCENTENNIAL JUNE 9,1985 GENERALCOLPOSTOFFICE BOX151 TRIBAL COUNC It.TOPPENISH, WASHINGTON 98048April 3, 1987

Mr. Ben Rusche
Office of Civilian Radioactive “aste ManagementForestal Building
1000 Independence Avenue, S.W.
Washington, DC 20585

RE: Comments of Yakima Indian Nation on Draft ‘fission Plan
Amendment,

Dear Mr. Rusche:

The Yakima Indian Nation expresses its concerns about theDraft Mission Plan Amendment (DOE/RW-0128) in the followingcomments. ,

Our primary concern--the one expressed by many objectiveobservers--is that the Department of Energy is attempting to do
in this amendment, really amounts to a maneuver to obtainback-door approval of DOE's rewriting of the Nuclear Waste PolicyAct of 1982 (Act of January 7, 1983, Public Law 97~425, 90 Stat.2201) ("NWPA").

The amendment to the Department's "Mission Plan" seeks tovalidate the way the Department of Energy has conducted
its search for a high-level waste repository, including such
controversial acts as the selection of a site on the Hanford
Nuclear Reservation as a finalist, the postponement or
cancellation of the search for a site for a second repository,1; and the transformation of a monitored retrievable storagefacility from a mere idea--subject to congressional approval--into an integral part of the nation's nuclear waste network.

Under the new scheme, the MRS will be available totemporarily yzeceive this nation's high-level waste; and onerepository would be built eventually at one of the three sites
selected; and planning for a second repository,-depending uponwhich part of the amendment one reads, either would or would notbe started sometime around 1998.

The amendment's ambiguity offers an uncertain framework
upon which one can fasten hopes that the nation's high-levelnuclear waste problem may be resolved. The amendment certainly is
not clear in how or when the nuclear waste problem will be
resolved. The clear unwritten message is that the Department ofEnergy recognizes that its original site selection process has

|collapsed .

While the postponement of the exploratory shafts and the2] first repository licensing are supported by the Yakima Indian
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fr. Ben Rusche
April 3, 1987

Nation as a return to reason, we cannot ignore that after all the
criticism of the original process fades, the Hanford Site
selected by that is still flawed. We are uncomfortable about the
fact that Hanford is still in serious contention by default.
Further, it is most evident that DOE has no intention of
following the NPA as vritten and as described in the legislative
history. Congress found a real need based on the past actions of

3 DOE to developing the consultation and cooperation concept in the
NWPA, Congress wished to change DOE's method of operation. We
believe that the record shcws, and the draft amendment indicates,
that DOE does not intend to change its operational approach in
Other than a cosmetic way.

We

It is evident that the underlying problem is greater than
the Draft Amendment, but the subject amendment is important in
reaching a solution to the problem. If the Department of Energy
persists in its present tactics, the disposal of high-level
nuclear waste in a geologic repository may fail. The Draft
Amendment, in its emphasis on the alternative means of disposal,4 is an acknowledgment of this danger by the Department. This
danger might be substantially reduced--if not completely
avoided--if the Draft Amendment to the Mission Plan would
redirect the efforts of the Department towards compliance with
the NWPA rather than seeking back-door approval of their improper
actions through the anendment of the mission plan or the
appropriation process.

The reading of the Draft Amendment indicates that the
Department does not wish to acknowledge that reliance on
unrealistic schedules displayed an overly optimistic attitude
about the radioactive waste disposal program. DOE argues that
the provisions of the Act that provide for the consultation and
cooperation process caused the delay. In our view, the delays

5 were not the result of the consultation process. Just the
opposite, the delays have been caused by the lack of early and
real consultation with affected parties. When we remember that
the Department severely limited comment time on the Draft EA
over the objections of members of Congress and all states and
affected tribes, the contained misconception about the
consultation process continues to raise serious questions about
the Department's wish to find the best site.

~ This Draft Amendment continues to indicate that the
Department does not consider its mission to be the same as that
found in the NWPA which directs its efforts towards finding the
"best site". As is apparent, their interpretation is that they

6 need not find the best site, but merely a "Suitable site". It is
this position that has faulted DOE's entire selection process and
one that the amendment indicates will be followed in fulfilling
DOE future actions. This position was what produced the large
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Mr. Ben Rusche
April 3, 1987

number of comments to the Draft EA. From our review, it was
apparent that these comments were more ignored than resolved in
the final EA. The Department in this Draft Amendment suggests
the delays in meeting schedules were because of the NWPA planned
consultation and cooperation process. Again, we would argue that
these delays were due to DOE's unauthorized process of proceeding
in a non-conservative manner. When picking Hanford to
characterized the DOE violated such common sense ideas as the
need to avoid fractured, saturated rock, major rivers, ma joraquifers, earthquake faults, etc. Originally, two of the sites
were selected by the Department because the sites were alreadybeing used for nuclear purposes and were in government'sownership. The Draft Amendment does not seek review of this
original selection or provide means for serious review of thisoriginal selection regardless of the problems that DOE's
technical review indicates that it a less than Satisfactory site
and should not be further considered. In the final selection,the Department admittedly has relied on other matters not
outlined in the NWPA to support characterization of the Hanford
Site.

The likelihood of ending up with a technically and
publicly acceptable site for a repository is seriouslythreatened by this stubborn insistence of Staying with a site
selected before the enactment of the NWPA. We do not find in the
Draft Amendment provisions that would assure dropping a
site as soon as evidence is received that would show technical
unsuitability. Pursuing certification of a technicallyunsuitable site squanders not only money, staff and time, but
also confidence in the program. We object to the Department'spolicy of continuing to premise its characterization program on
the assumption that all sites will be licensable rather than
taking the conservative fiscal and scientific approach to
actively search for fatal flaws at a early date.

The, Draft Amendment inappropriately continues to discount
the technical difficulties and associated added costs of
constructing repository at Hanford. In fact, the amendment is
a continuation of the Department's policy of relying on
engineering fixes in order to justify selection of a site. These8 again add to the cost of the repository and no method is providedin the Mission Plan for considering this added cost. For
example, we not only object to the increase from one to two
exploratory shafts at Hanford and the increased size of the
second shaft, but we consider that not documenting the increased
cost of this decision misleads the readers of the plan.

From our perspective, the Draft Amendment tells only half
the story. In one such statement, the Draft Amendment emphasizesthat the National Academy of Science found a revised methodology

a
d
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Mr. Ben Rusche
April 3, 1987

appropriate. What they do not note is that the first application
in the draft EA was not found appropriate and that the National
Academy was not involved nor did it find the actual site rankingappropriate. Nor does the Department note that they failed to
accept the advice offered by the National Academy several times,
recommending that independent experts be involved in the site
ranking and site selection process. This is merely one of the
misconstructions that the Department uses in describing the waste
management progran,

~ It is inappropriate that the draft is expressly limited to
"achievements". Because the Draft Amendment does not list any of
the mistakes that have been made by the Department it does not
serve its statutory purpose. There should be some acknowledgmentWf of the stop work orders at Hanford and Nevada because of
inadequate quality assurance programs. The Mission Plan, as
amended, appears to be a self-serving statement more correctlyleft to the public relations department, and not many way helpful
in the siting process.

= The amendatory language contained in the section on
Consultation and Cooperation is a limited description of the
efforts that have taken place since the passage of the NWPA. The
description of activity is stated in chronological form and adds
no expression of DOE policy or expectations of the C&C process as
outlined in Section 117(c) of the NWPA. The amendment states

qi] that the Department of Energy has been engaging in informal talks
since before the passage of the Act. This statement either
Should be further explained or dropped. The Mission Plan should
relate to the plans, programs, and strategies of the Departmentsubsequent to the Act's passage and not on activity that could be
construed to be related to responsibilities contained in the
legislation. The language incorrectly infers that the C&C

|_
process has been continuous since 1979.

The overall purpose of the amendatory language, as it
relates to the C&C negotiating process, is unclear. In
formatting the changed language, DOE should refer back to the
Mission Plan and indicate the section or area that is being12] amended, the purpose, the objective and the rationale for the
amendment. The only substantive description of DOE policy,
labeled "initiatives" in the text, is given in two paragraphs in
the draft amendment. Without added rationale for the language,
it appears that the amendment lacks substance.

The DOE describes a meeting held with Tribal and State
representatives to arrive at "a mutually acceptable definition of
consultation and cooperation." It follows with the statement:
"The participants in this meeting agreed that a mutuallyacceptable definition would be very useful but felt that it could
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not be developed in time for... this Mission Plan amendment."
From the transcript of the meeting, it is evident that the idea
contained in the latter sentence is understated and should be
changed in my subsequent draft. First, the meeting was scheduled
on very short notice and some of the key Tribal and State
officials were unable to be present. Second, the timing of the
meeting provided an inacequate time-frame for the achieving of a
common position in regard to possible amendatory language in the
‘lission Plan Amendment. Third, the attendees at the meeting felt
strongly that the primary need was for DOE to work more closely
with Tribal and State officials in achieving a workable,
supportable definition of C&C. The DOE should review the record
of repeated discussions and recommendations in meetings over the
past three and one-half years to unify federal, tribal, and state
positions on the concept, definition, and operational
characteristics of the C&C process.

— The YIN suggests that DOE, in this amendment, establish a
goal of arriving at a mutually satisfactory definition of C&C,
The language that DOE "looks forward ... to continue(ing) the
discussion.”, is inadequate. An appropriate action would be to
substitute a priority commitment on the part of the Department,
as a clearly established goal, to continue discussions until an
acceptable definition is achieved, At that time, DOE should

14) point out that it will further amend the Mission Plan to reflect
this consensus of views. To accommodate this approach, DOE
should delete the last sentence in paragraph three, page:13.Effectively, the amendments have already been submitted to
Congress and DOE has indicated that their budget reflects these
changes. Further, DOE should commit to Tribal/State
participation in the development and review of proposed
amendatory language prior to release for general comment.

The YIN supports the idea contained in the second
paragraph of page 13 that the success of the program largely15] depends upon the success of “institutional relations as well as
interactions with the public” and would like to see an additional
goal placed in the Mission Plan to that effect.

The DOE lists three proposed initiatives to encourage C&C
negotiations. However, there is no description of any plan or16 description of activities or actions that would accompany these
initiatives. This should be supplied.

yd The Draft Amendment suggests generic negotiations on
selected topical issues. This initiative is not defined,
provides no insights as to how such generic negotiations would be17} handled, the if overall goal or purpose, and contains no
indication of either Tribal or State views on either the
desirability or feasibleness of the concept. Considerable
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| clarification is needed.

18

19

20

21

—— The Draft Amendment suggests adopting procedures for addingprovisions from one agreement to subsequent negotiations on other
agreements. The idea is meritorious, but this level of detail is
out of place with the need for expansion and revamping of the
goals statement; of commitments for adequacy and expanded review
procedures; and other aspects of the C&C concept. This specific
commitment belongs with other procedural aspects of negotiations
as well as a statement of purpose and some clarification about

L. its compatibility with the goal structure.

The Draft amendment suggests the use of third party
mediators. The YIN feels that this initiative is a statement of
the obvious and its significance as a new usable concept in the
‘ission Plan is unnecessary. The Nation considers that in
negotiations on a one-to-one basis, between itself and the DOE, a
number of procedural alternatives would be available to enhance
the negotiating process. The use of a facilitator, mediator or
other type of third party may be appropriate, depending upon the
circumstances and the desires of the negotiating parties. It
fails to see, therefore, how the process is advanced by the
statement of DOE's support of the use of such a party.Additionally, the language appears to suggests that DOE will
secure the services of a third party to be involved in
negotiations without prior consultation with other hegotiating

|. parties.

= It would be inore appropriate for DOE to outline an array of
procedural ways in which the negotiations process, once
commenced, can be made most effective. There are other aspectswhich can be included in such an outline. Further, the term
needs to be defined and how a third party would be utilized
should be described.

Leaving the C&C discussion, we express great concern about
the continuation of the failure to discuss defense wastes in the
Mission Plan. Defense wastes are now a very important part of
any repository program and should have the emphasis that this
issue deserves. We also note that the Department still continues
to ignore the issue of cumulative effects of radioactive and
toxic wastes on studied sites, if the wastes come from defense
activities. This approach cannot be justified.

We note that this lack of discussion of the amount of
defense wastes must be to bolster the decision to postpone the
second repository. A decision on whether a second repository is
needed before the determination of what defense wastes will go
to a repository is typical of the lack of proper planning in the

OCR

Mission Plan.
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The Amendment should further detail the methods it will use

to resolve transportation and socioeconomic issues. We are

22| particularly disturbed by the continuation of the flaw in the
Mission Plan seen from the lack of direction towards
determination of Indian cultural and treaty issues. The NWPA has

Lin Section 102 determined that this issue is important.
There is one particularly murky paragraph in the proposed

Amendment concerning socioeconomic impacts due to perceptions and
concerns people have about nuclear waste. This indicates that

‘ even selection of a site for characterization may have some
23 negative effects. Apparently, DOE does not have a commitment to

identify such impacts. The paragraph leaves it to Congress
to consider whether some form of financial assistance to offset

these impacts is appropriate.
The draft amendment does not provide a schedule for

24 resolving a myriad of issues associated with transportation and
the MRS facility. This would appear to an appropriate focus for a

portion of the Mission Plan.

As regards future amendment of the Mission Plan, clarity is
needed. In addition to clarifying the amendment process, the
amendment should particularly negative proceeding in the present
manner. Here again, there has been no consultation with the
States/Tribes. The amendment is prepared and then and only then

25 is there any notification for the comments that are needed.
Before any draft is circulated, it would be most appropriate that
consultation take place as to its contents. Otherwise, the
confrontation that results cannot aid the process. The Draft
Amendment begs the question of how much longer the Department

L. Will use proceed with this method of contravening of the NWPA?

Sincerely,
YAKIMA INDIAN NATION

R.
Chairman
Yakima Tribal Coffncil

JH:d11
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DUKE POWER COMPANY

33189
GENERAL OFFICES TELEPHONE: AREA 704422 SOUTH CHURCH STREET

CHARLOTTE, N. C. 28242

April 3, 1987

Mr. Ben C. Rusche
Director
Office of Civilian Radioactive Waste Management
L. S. Department of Enerz2y
Washington, D. C. 20585

Subject: DOE Draft Mission Plan Amendment Comments
File No: GAH 0410

As an electric utility company with seven Operating reactors, 900 metric tons
of spent fuel currently in storage and payments to date totalling $246 million
into the nuclear waste fund, Duke Power Company is very much interested in the
successful and timely implementation of the Nuclear Waste Policy Act of 1982.
Inasmuch as DOE's Draft Mission Plan Amendment addresses issues which will af-
fect both the timing and the success of the Act's provisions, Duke is pleased
to submit comments in response to the February 5, 1987 Federal Register an-
houncement on the document. Your thorough review and consideration of these
comments will be appreciated.

The Utility Nuclear Waste Management Group (UNWMG) has submitted comments and
suggestions which Duke Power as a member utility generally endorses. Parti-~
cularly, the UNWMG comments emphasize:

—

1 - A need to continue pursuing an "aggressive and success oriented"
schedule despite the five year delay in the first repository.
A need to urge Congress to promptly begin its consideration of
the integrated MRS concept and complete its authorization at
the earliest possible time.

A need to remove the "linkage" concept between che MRS and the
3 first repository and pursue both facilities independently with

technically sound programs.

TV
T

d

A need to prevent the absence of consultation and concurrence
4 agreements from prejudicing full Congressional funding of the

waste program.

A need to review and revise the spent fuel projections, the in-
§ situ testing schedules for the three candidate sites and the

total system life cycle cost estimates.

V
1
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Mr. Ben C. Rusche

April 3, 1987

of particular concern to Duke however is the issue of waste acceptance as it
relates to the MRS facility. As a utility with a very near-term need for on-

going spent fuel storage capacity expansion, Duke is relying very heavily on

the current contractual requirements for storage relief to begin no later than

January 31, 1998. In reviewing the waste acceptance discussion of Appendix C,
the wording suggests that an MRS completed in 1998 would allow for fuel re-

cerpt 5 years early with respect to the new first repository schedule. On the
contrary however, 1998 is DOE's contract obligation and will not be recognized
es an acceleraced schedule despite this 5 year repository delay. While the
five year delay in repository operation is realistic in light of the current
Status of the programs, Duke Power expects DOE to begin to accept spent fuel at

reasonable rate beginning in 1998, as required by the Act.

The current flavor of the Draft Mission Plan Amendment tends to place too much
emphasis on the role of a MRS facility without making equally strong provisions
for insuring its completion. The proposed two year delay, and the yet to be

7| achieved Congressional approval dictates a need to begin a more aggressive ef-
fort now on the MRS program to avoid coming up short on the 1998 schedule.
Additionally, to echo the UNWMG concerns, the "linkage" provision should be re-

placed with a stronger effort that can move ahead independently of any perceiv-
L_ed relief that might come from the MRS facility itself.

Given uncertainty in the schedule for authorization of an MRS by Congress, and

considering the potential for further legal and/or licensing delays, Duke be-
8} lieves that DOE should begin to develop contingency plans for providing storage

relief for utilities equivalent to that which would be provided by the operation
|_of the MRS/repository.

Duke Power Company appreciates the opportunity to review and comment on the
Draft Mission Plan Amendment prior to its submission to Congress and will be

happy to discuss the above comments with your staff if desired.

T. F. Wyke, Chief Engineer
Mechanical/Nuclear Division

By: R. G. Snipes, Senior Engineer
Fuel Cycle Operations

cc: S. P. Kraft, EEL
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048fa « UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
3 WASHINGTON, D.C. 20460

amot
OFFICE OF

EXTERNAL AFFAIRS

APR OT

Mr. Ben C. Rusche, Director
Office of Civiltan Radioactive Waste

Management
Nepartment of Energy

Washington, 0.0. 20585

Dear Mr. Rusche:

In accordance with Section 309 of the Clean Air Act and its
responsibilities under the Nuclear Waste Policy Act, the U.S. Environmental
Protection Agency has reviewed the Department of Energy's draft Mission
Plan Anendment for the Civilian Radtoactive Waste Management Program.Although the draft Mission Plan Amendment proposes several changes in the
Mission Plan, these changes do not adversely affect EPA's programs or ,

responsibilities. Accordingly, we do not have any comments to offer.

I have designated Dr. W. Alexander Williams (382-5909) of my staff
to assist your staff on this progran,

Richard €. Sanderson
Director

Office of Federal Activities

goit2? 448
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ma»Arizona Nuclear Power Project
PO. BOX 52034 @ PHOENIX. ARIZONA 85072-2034

April 7, 1987
162-01682-PFC/ASC

Mr. Ben Rusche
Director
Office of Civilian Radioactive Waste Management
U.S. Department of Energy
1000 Independence Avenue, S.W.
Washington, D.C. 20585

SUBJECT: Draft Mission Plan Amendaent
File No: 87-070-220/87-017.419.16

Dear Mr. Rusche:

On February 5, 1987, the Office of Civilian Radioactive Waste
Management announced in the Federal Register the availability of the
draft Mission Plan amendment for inspection and requested comments

by April 3, 1987.

Arizona Public Service Company (APS) is pleased to submit the attached
comments on the draft Mission Plan amendment. APS is one of seven
southvest utilities who own and operate the Palo Verde Nuclear
Generating Station (PVNGS); a three unit, 3810 MW nuclear facility
located near. Wintersburg, Arizona. Arizona Nuclear Power Project,
part of APS, acts as the project manager and operating agent for PVNGS
and, in that capacity, has entered into the Standard Contract for
Disposal of Spent Nuclear Fuel with the Department of Energy. As such,
APS is an interested party in the development of the permanent
repository as delineated in the Department of Energy Mission Plan.
The ability of the Department of Energy to successfully complete the

program willdirectly impact the future operating ability of PVNGS.

APS appreciates the opportunity to submit these comments on the DOE
draft Mission Plan amendment and would welcome the opportunity to
discuss our comments with you or your staff.

Yours aGoCc S ec

E. E. Van Brunt, Jr.
Executive Vice President
Project Director

EEVB/ASC/hw
Enclosure
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APS COMMENTS ON THE DEPARTMENT OF ENERGY
DRAFT MISSION PLAN AMENDMENT

EXTENSION OF THE SCHEDULE FOR THE FIRST REPOSITORY

In the draft Mission Plan amendment, the Department of
Energy has propased an overall first repository program slippage
of five years from the schedule mandated by Congress in the
Nuclear Waste Policy Act of 1982. Although the adjustment

1 reflects a more realistic schedule, based on experience gained
since passage of the Act, the five year delay in repositoryoperation is highly regrettable. Furthermore, the necessity of a
five year program delay after approximately four years of programoperation raises significant concerns about the ability of DOE to
meet its contractual obligations.

q APS understands and agrees with the statement in the draft
Mission Plan amendment that the aggressiveness of the first
repository schedule should not be allowed to prevail over the
need for technical excellence and public participation. At the
same time however, we are producers of nuclear waste and require
assurance that schedule milestones will be met so that our
contract will be fulfilled. We believe that technical excellence
and the aggressive schedule are compatible, but public
participation and an aggressive schedule will be continually
antithetical. Thus, for DOE to be able to assure APS, and other
utilities, that the schedule will be maintained, the Department
of Energy must make solving its problems with the public a
priority.

If the need for technical excellence and publicparticipation necessitates further schedule alterations, DOE must
apprise the utilities of that fact as soon as the delay is

2 recognized; the Department of Energy must continue to be
realistic in their assessment of the first repository schedule.
ANPP currently pays approximately $22 million per year to Nuclear
Waste Fund and expects to be promptly informed of any delays
which will impact rates to our customers. If some of the program
solutions proposed in the draft Mission Plan amendment are not
entirely successful, resulting in additional time requirements
for the first repository and a need for on-site storage, APS must
have sufficient lead time to insure a minimal cost to our
customers. We require sufficient and accurate information from
the DOE so that we may provide assurance to our customers that
there will be a benefit from funds paid into the Waste Fund.

As the operating agent for a nuclear facility we appreciate
the unforeseen delays which can occur in the licensing stages of
the waste repository, and are concerned that such delays will
require that licensing take more than the allotted 36 months:
resulting in further slippages. Additionally, as the DOE has
already experienced in the case of the MRS proposal, delays may
be incurred due to litigation which would negatively effect the
schedule of the first repository. In the section which addresses
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these issues, we find the language of the proposed solutions
excessively amorphous. We request that the final Mission Plan
amendment include explicit methods for insuring future task
accomplishment on a as-scheduled basis. For example, what
“provisions” do you propose for "...greater involvement by the
States and affected Indian Tribes."(Draft Mission Plan amendment,
p. 9). Only by including explicit methods can Congress and other
interested parties determine if the solutions are viable and if
they have a reasonable margin for success.

In conclusion, APS concurs with the need for a five year
extension in the first repository development. We are concerned
however, that the draft Mission Plan amendment does not contain a
clear-cut strategy for assuring the financiers and proponents of

‘ the DOE waste-management program - the utilities - that
additional delays will not be forced upon the Department of
Energy.

WASTE ACCEPTANCE STRATEGY

The preferred waste acceptance strategy - use of an integral
MRS facility - results in the ability to meet contractual
obligations, but is not the preferred solution. The preferred
scenario would have an operating permanent repository by 1998.
Under the current situation, however, that does not seem
possible. Beginning operation of a MRS facility in 1998 would
alleviate the general utility fear that DOE will fail to meet its3 contractual obligations as outlined in the Standard Contract due
to a delayed first repository program. From the perspective of a
western utility though, the financial appeal of the MRS as
planned is marginal at best. The probability of APS use of an
MRS facility for waste acceptance and processing at this time
appears extremely low. The probablity is so low that
consideration of the appropriateness of APS funding this project
is being examined. Thus our position on the MRS is ambivalent,
and is entirely contigent upon the success of the permanent
repository program. From this perspective, proposed reliance on
facility which has yet to be approved, to meet contractual
obligations seems unwise at best.

~

THE MRS FACILITY

The MRS would provide, as mentioned above, the means by
which the Department of Energy could begin accepting spent fuel

4 by 1998. The NWPA does not, however, authorize construction of
such a facility and Congressional approval is still required. In
addition, the Department of Energy has been unable to submit
their MRS proposal to Congress as it has been held in litigation
since 1985. Currently, DOE ability to submit that proposal is
pending Supreme Court review. Although we do not think
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presupposing the outcome of a Supreme Court review is prudent, we
ao believe Congress should be prepared to evaluate the Departmentof Energy MRS proposal, as an integral part of the
waste-management program, in an expeditious manner should the
Supreme Court rule in favor of the DOE.

One item in the DOE section on the MRS facility has elicited
a negative response from the utilities as represented byEEI/UNWMG. Specifically, the provision that "the MRS cannot
Start receiving spent fuel until a construction authorization forthe repository has been received from the Nuclear RegulatoryCommission." (Draft Mission Plan amendment, p.10), has brought onstrong criticism. We recognize the need to allay the concerns ofthe citizens of Tennessee and other concerned parties that the
MRS will not become a substitute for a permanent repository. At atime when program schedules are being Slipped, however, questionthe sagacity of tying MRS initial operation to an event that iscurrently scheduled for 1998. Instead, in order to meet both theutility requirements and the concerns of the State of Tennessee
we suggest an earlier milestone of significance, such as
submittal of license application to the Nuclear RegulatoryCommission, be used as the point of linkage. If there iscurrently no such point which the interested parties can agreeupon, and such a linkage is imperative to the approval of the
MRS, the Department of Energy and the Nuclear RegulatoryCommission should establish the criteria of such a milestone to
the satisfaction of the concerned parties.

DELAY OF THE SECOND REPOSITORY

In May 1986, the Department of Energy announced the
indefinite postponement of site specific work on the secondrepository. Although many sound factors went into the decision tosuspend second site work, the political backlash has caused the
technical justification to be almost completely obscured. Thedeclining spent fuel projections resulting from longer fuel5 cycles with~ increased burnup and the fact that the nuclearindustry is in a no growth mode, concurrent with the delay in the
first repository have altered the need for a second repository on
the schedule authorized in the NWPA. Furthermore, the cost
advantages of delaying site selection and site characterization
are real anda decision to delay shows sound fiscal policy.Thus, from a need and cost basis, the decision to postpone sitespecific work on the second repository is commendable.

The Department of Energy must take into account, however,the perceived negative effect of their actions to the
compromises reached and outlined in the NWPA. The intent of6 Congress for the second repository must be followed or else
Congressional confidence in DOE implementation of the NWPA will
continue to degenerate, negatively affected the first repository
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program. We offer two suggestions. First, the second repository
should have a realistic but detailed schedule similar to the
first repository. The DOE should present a delayed, but
completely intact, second repository program to Congress in the
final Mission Plan amendment. Second, from the perspective of a
western utility, one of the primary compromises of the NWPA was

the location of the second repository in crystalline rock
formations, found primarily in Eastern states. Should DOE
persist in reopening the site selection to those considered in
the first round, the entire waste-management program could suffer
from a further loss of credibility in the ensuing political
confrontation. Thus the DOE should reestablish crystalline rock
as the preferred medium for the second repository.

We urge the DOE to take all practical remedial actions to
restore Congressional confidence in the second repository program
to mitigate the effect on the first repository progran. We
believe the second repository process must cease to be the means
by which progress on the first repository is curtailed. At this
time, APS is relying on DOE completion of the first repository to
meet contractual obligations, thus we do not condone those DOE
actions which negatively impact progress on the first repository.

CONSULTATION AND COOPERATION

DOE identification of the importance of Consultation and
Cooperation (C&C) agreements is to be commended. In the draft
Mission Plan amendment DOE states,"...the DOE ... recognizes that
the success of the waste-management program may largely depend on
the success of institutional relations as well as_ interactions
with the public." (Draft Mission Plan amendment, p. 13). We
recognize that the perspective the States and Indian Tribes bring
to the C&C negotiations are usually not those of the Department7 of Energy, but these inherent differences should not be used by

to halt negotiations. We support the use of
third-party negotiators to help identify and resolve the issues
of contention. The utilities have a strong interest in the
development of a timely, credible and successful nuclear
waste-management program, thus we support use of utility, utility
support group personnel, or utility designees as third party
negotiators for continued interaction between the States and
Indian Tribes and the Department of Energy.

At the same time that DOE follows a success oriented
approach in C&C negotiation with the States and Indian Tribes,
Congress should provide direction and assistance in the area of
C&C agreements. The pursuit of written C&C agreements should not

8 be abandoned; however, concessions from Congress, in the form of
additional time allowances and additional financial support for
the States and Indian Tribes, should be made in response to the
unforeseeable difficulties of the process.
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ADDITIONAL CONCERNS

In the section outlining the delay of the first repository
schedule, the DOE states they will address the cost effect of the
schedule extension in the next annual fee-adaquacy report. As

9 one of the contributors to the Nuclear Waste Fund the lack of
analysis of the economic effects is distressing and makes’ the
decision of the acceptability of the schedule delay, and
subsequently the Mission Plan amendment, difficult. The DOE
needs to include the cost impact assessment in the final
amendment presented to Congress in order for utilities, Congress
and other interested parties to base their decisions on complete
information.
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UNITED STATES

3 NUCLEAR REGULATORY COMMISSION
5 Pai WASHINGTON, O. C. 20885

%
%

» atet

CHAIRMAN April 7, 1987

Mr. Ben Rusche, Director
Office of Civilian Radioactive

Waste Management
U.S. Department of Energy
1000 Independence Avenue, S.W.
Washington, D.C. 20585

Dear Mr. Rusche:

The purpose of this letter is to provide you with the
results of the Nuclear Regulatory Commission (NRC) review
of the Draft Mission Plan Amendment issued by the
Department of Energy in January 1987.

The NRC review has identified a number of comments that the
DOE should evaluate in revising the draft Amendment. The
NRC recognizes the necessarily broad nature of the document
and anticipates that details of plans and related bases
will be contained in documents still to be published (e.g.,
Site Characterization Plans and supporting documents)
rather than in the revised draft Amendment. Review of
those documents should provide the NRC staff with the
opportunity for more detailed review and comment on items
only generally addressed in the draft Amendment. Comments
resulting from the staff's review of the draft Amendment
are enclosed for your consideration.

the DOE has made a significant commitment in the draft
Amendment by specifying six activities to make maximum use
of the near-term extension and to increase confidence that
the Commission's review of the license application can be
completed within the 36 months allotted for that review.

1 The NRC staff stands ready to cooperate with the DOE in
implementing these items, and considers that continuous and
close interaction between the NRC and the DOE will lead to
successful “implementation. Accordingly, I would appreciate
your addressing this topic in your future briefings to the
Commission. Also, I have requested the staff to inform me
on a quarterly basis about progress made by the DOE and NRC

| staffs in their implementation.
The Draft Mission Plan Amendment includes language linking
the schedule for receipt of spent fuel at the Monitored
Retrievable Storage (MRS) facility to the issuance of

2 a construction authorization for the repository. The basis
for the NRC's review of the license application for the
repository and the awarding of a construction authorization
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will be public health and safety and will not include
considerations related to the MRS schedule for receipt of
spent fuel.

If you have any questions concerning this letter or the
enclosure, please do not hesitate to contact me.

Sincerely,

Larvae Ww. .

Lando W. Z@@ch,

Enclosure:
As stated
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General Comments

1, The draft Amendment does not address the status of the Project Decision
3 Schedule (POS) developed under Section 114(e) of tne Nuclear Waste Policy

Act (NwPA). The status of the current PDS in light of the draft Amendmer:
shculd be indicated, as well as when the PDS will be revised to conforn to
the final Amendment.

2. Surface-oased testing anc ariliing snoula 9e specificaiiy recognized as 4

major part of the DOE's site characterization program. Certain of those
activities may need to be completed prior to construction of the shafts
because (a) shaft construction may render some testing impossible or

useless; and (b) such testing may reveal information adout site
4 suitability important to know before major resources are committed for

shaft construction. The importance of pre-shaft hydrology testing was

aptly recognized in the case of BWIP (Amendment, p. 33) but should also be
recognized in other parts of the document (Table B-1, Major phases of the
repository program; p. 33, "The major milestones for site characterization
are as follows:...").

3. The use of a monitored retrievable storage (MRS) facility will have an

impact on certain design features and assumptions concerning the
repository waste package and other systems. For example, spent fue? may5 be stored at the MRS in canisters which form an integral part of the finai
waste package at the repository. If irreversible decisions are to be made
in advance of the license submittal for the repository, those matters

= should be identified and resolved at an early stage with the Commission.

Specific Comments

P. 7: The statement that the license-application designs will be based on
data collected during in-situ testing in the exploratory shaft facility is

6 modified on pp. 34-35 to “preliminary in-situ data” (emphasis added) for
all three sites. Depending upon the nature and limitations of the
“preliminary! data, it is not clear that the Vicense-application designs
would be adequately supported.

m
ae

P. 9: The nature and role of the “licensing topical reports" need to be
clarified. It is unclear how they will achieve the stated goal to

7 "greatly reduce the volume of material to be included in the application".
Also unclear is the role of such reports in implementing the issue
resolution strategies inasmuch as the site characterization progress
reports are intended to document the “rationale for future changes to the
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issue-resolution strategies..." (draft Amendment, p. 26). Of special
interest to the NRC is which of the above reports are intended to address
conservatism in the treatment of uncertainty relative to issues being
resolved.

P. 22: The DOE issue resolution strategy is a positive step, but the DOE
snould note that tne ultimate resolution of issues can only occur througs
the Commission's rulemaking or adjudicatory process.

P. 22: The quality assurance aspects of the issue resolution strategy is
unclear and needs to be made explicit. Step 11 on Figure A-2 (p.23) is
entitled "Document Resolution; however, DOE snould make explicit that
each step in the process by which a particular issue is resolved will be
completely documented.

P. 24: The draft Amendment states that the performance allocation concept
was documented in a written agreement (emphasis added) between the O0E and
the Commission (emphasis added). n order to prevent any confusion on the
nature of this agreement, it should be noted that the “written agreement"
was in the form of summaries of the meetings that took place between the
DOE and the NRC staff on the issue of performance allocation. These
summaries documented the discussions between DOE and NRC staff on the need
for the DOE to develop a performance allocation program and do not
constitute a formal agreement by the Commission.

P. 26: The draft Amendment notes that "Before proceeding to sink shafts
at any site, the DOE must submit, for review and comment, a
site-characterization plan (SCP) to the Nuclear Regulatory Commission...".
Furthermore, it is stated that "The sinking of shafts will start after
(D0E) public hearings have been held in the vicinity of the site.” These
statements should be modified to recognize the requirement in 10 CFR
Part 60.16 that "DOE shall defer the sinking of such shafts until such
time as there has been an opportunity for Commission comments thereon to
have been solicited and considered by DOE".

P. 36: A milestone should be added to those listed to indicate that a
license amendment to receive and possess additional amounts of waste wil?
be required between phase 2 construction and phase 2 operations.
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2185 Raveuay BuonaTRENT LOTT
2 SunoinsTe estarcT. Mississimm ASHINGTON.

REPUBLICAN WHIP
05 1 roams”?

OISTact OFF:

Maes COMMITTEE Congress of the Anited States GunsPOnY as99801
TOM ANDERSON, Jn Houseof Representatives margot-se2-3206

. PASCAGOULA M$ 29567

Bashinaton. RE, 20515

ionoradle Jonn 3. Herrington
Secretary
department of Energy
waSnington, 29585

dear Ur. Secretary:
Ioan taxing tise liberty of contacting you in venalf of

ar. Jonn We. Green, Jr., of the “ississippi Department of Energy
and Transportation.

Enclosed for your information is correspondence I have
received whicn details tne nature of the problem. I would
sincerely appreciate your providing ne with information which
would be of assistance in responding to this inquiry.

Tnank you very much for your time and assistance in this
fatter. dita ind regards and very best wishes, I an

Sincerely yours,

Va)KM
Trent Lott

soa
<nclosure

901094
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DEPARTMENT OF ENERGY & TRANSPORTATION
Dickson Building. $10 George Street

Jackson. Mississippi 39202-3096
601, 961-4733

April 2, 1987

Mr. Benard Rusche, Director
Office of Civilian Radioactive Waste Management
U. S. Department of Energy
1000 Independence Avenue, S.W.
Washington, D.C. 20585

Dear Mr. Rusche:
Re: Comments on the Draft

(DOB/RW-0128)

Enclosed you will find the comments on the referenced Amendment
prepared by the NWPAC Policy Subcommittee on behalf of the
Nuclear Waste Policy Advisory Council.

Thank you for the opportunity to comment on this document and
your prompt attention to the Council’s concerns.

Very tpuly yours,

Maem
John W. Green
Executive Director

JIWG/de
Enclosures
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Mr. Wolfgang C. Repke

Wnited States Senate
WASHINGTON, OC 20810

April 9, 1987

Please reply To:
P. O. Box 22581
Jackson, Miss.
FTS: 490-4459
601-965-4459

Director of Congressional Affairs
Department of Energy
1000 Independence Avenue, S.W.

Washington, D. C.

Dear Mr. Repke:

COMMITTEE ON
AGRICULTURE, NUTRITION,

AND FORESTRY

COMMITTEE ON
APPROPRIATIONS

COMMITTEE ON
LABOR AND

HUMAN RESOURCES

39225-2581

Enclosed is correspondence sent to me by one of my
constituents, Mr. John W. Green of the Mississippi Depart-
ment of Energy & Transportation. He is interested in making
pertinent comments on the Draft Mission Plan Amendment
(DOE/RW-0128) of the Waste Management Program.

Any assistance you can provide Mr. Green would be

deeply appreciated.

Enclosure

Sincerely,

THAD COCHRAN
U. S. Senator

001097
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DEPARTMENT OF ENERGY & TRANSPORTATION
Dickson Building. 510 George Street

Jackson. Mississippi 39202-3096
601, 961-4733

April 2, 1987

Mr. Benard Rusche, Director
Office of Civilian Radioactive Waste Management
U. S. Department of Energy
1000 Independence Avenue, S.W.
Washington, D.C. 20585

Dear Mr. Rusche:
Re: Comments on the Draft

ss

(DOB/RW-0128)

Enclosed you will find the comments on the referenced Amendmentprepared by the NWPAC Policy Subcommittee on behalf of the
Nuclear Waste Policy Advisory Council.

Thank you for the opportunity to comment on this document and
your prompt attention to the Council’s concerns.

Very tpuly yours,

eyow
John W. Green
Executive Director

JWG/do
Enclosures
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RICHARD H. BRYAN STATE OF NEVADA ROBERT R. LOUXGovernor Executive Director

AGENCY FOR NUCLEAR PROJECTS
NUCLEAR WASTE PROJECT OFFICE

Capito! Complex
Carson City. Nevada 89710

(702) 885-3744

April 9, 1987

Mr. Roger Gale
Office of Policy, Integration

and Outreach
Office of Civilian Radioactive

Waste Management
U.S. Department of Energy
1000 Independence Avenue
Washington, DC 20585

Dear Mr. Gale:

Recently, Mr. Dennis Bechtel, Coordinator of the Clark County
(Nevada) Department of Comprehensive Planning, forwarded to your

1
attention Clark County's comments on DOE's draft Mission Plan
Amendments. Those comments are to be considered as part of the
State of Nevada response to the proposed Amendments and treated
with the same importance as the State's comments, which were sent
to you under cover of my letter of April 1, 1987.

Sincerely,

che ZO
Mr. Robert’ R. Loux
Executive Director

RRL: JCS/njc
cc: Mr. Dennis Bechtel
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Staleof Siawlant
OFFICE OF THE SECRETARY

DEPARTMENT OF HEALTH AND MENTAL HYGIENE
201 WEST PRESTON STREET © BALTIMORE. MARYLAND 21201

William Donald Schaeter Adele Wilzack, R.N.. M.S.,
Governor Secretary

April 9,1987

Mr. Ben C. Rusche, Director
Office of Civilian Radioactive

Waste Monagement
Department of Energy
Washington, D. C. 20585

Deor Mr. Rusche:

054

Thank you for the opportunity to review your "Draft Mission Plan Amendment"
dated January, 1987.

program.

My response to the issues defined in your letter are discussed below:

schedule for the second repository can logically be postponed.

o
H

expeditiously as possible to establish o repository.

TTY for tne Deat
Baltimore Area 383.7555

Area Code 225-6500 464 OC Merc Area 565-0451

OCR

The "Draft Mission Plan Amendment" ond your letter to Governor Schoefer dated
Jonuary 28, 1987 are informative and provide needed updates to state governments
regarding schedules for the Department of Energy's ongoing program in the management

4 of High Level Rodioactive Waste | om aware of the complex technical, social and
political issues involved in the management of HLW, and the need to adjust schedules for
the actions defined in your letter. My stoff has been involved with your office ond
concurs that progress has been made in the development and implementation-of a HLW

1. Based on the reasons you cited for delaying the second repository, and the fact2 that the first repository will not be available until 2003, | concur that the

2. Although the extension of the date contemplated for operation of the first

3 repository is unavailable, the need for appropriate storage of spent nucleor
fuel ond HLW warrants actions by the Department of Energy to move as
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Mr. Ben C. Rusche

3. Discussions on page 4 of the “Droft Mission Plan Amendment" regarding
storage technologies are a source of concern, It is possible thot the

4 establishment and development of temporary storage facilities at nuclear

power plants will take place in lieu of expediting development of the first
repository and a monitored retrievable storage facility.

4. | om concerned that continued expansion of temporary storage facilities may
5 increase the potential for radiation incidents, problems in nuclear materials

accountobility and will create increased cost which will be passed on to the
user.

5. Transportation of Spent Nuclear Fuel and HLW is only briefly mentioned on

page 39 of the "Droft Mission Plon Amendment". Secouse Maryland is o

corridor state for shipments of all hazardous materials along the East Coast,
6 transportation of spent nucleor fuels and HLW is probably Maryland's greatest

concern in this program. Mr. Edword Wilmont, in your office, has assured my
stoff thot there will be omple opportunity to review the vorious stages of
transportation systems during their development.

| look forward to the opportunity to review the transportation systems
and other phases of the Department's High Level Nuclear Waste Plan.

Please keep me apprised of actions taken in this areo.

Sincerely,

(shel bw
Adele Wilzack, M.S.
Secretory

AWspk
cc: The Honorable William Donald Schoefer

Mr. William M, Eichboum
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April 9, 1987

Mr. Roger W. Gale
Office of Civilian Radioactive waste Management (RW 40)U. S. Department of Energy (Comments)
1000 Independence Avenue, S. W.
Washington, D. C. 20585

Re: Draft Mission Plan Amendment

Dear Mr. Gale:

This letter constitutes the preliminary comments of the
Penobscot Nation (*Penobscot Nation® or *Nation*) on the DraftMission Plan Amendment (DOE/RW-D128) circulated by theDepartment of Energy ("Department")-to States and affectedIndian Tribes.

The Draft Mission Plan Amendment discusses the
Department's decision to postpone indefinitely site-specificactivities for the second repository (pp. 10, 45-47). Thesecond repository search is of Major concern to the PenobscotNation since tribal lands constitute a major portion of theBottle Lake Region, a Proposed Potentially Acceptable Site forthe second repository listed in the Department's Draft AreaRecommendation Report of January, 1986. The Nation submittedlegal and other comments to the Department in response to theDraft Area Recommendation Report in April, 1986. These
comments, to which the Department has not responded, outline
numerous violations of federal law and breaches of trustresponsibility. towards the Nation which the Departmentcommitted in connection with the search for a high-levelnuclear waste repository. A copy of the Nation's legalcomments on the Draft Area Recommendation Report is attachedhereto and incorporated by reference.

The Department's acceptance of comments from the Nation onthe Draft Mission Plan Amendment does not and will not curethe violations of federal law or breaches of trustresponsibility outlined in the Nation's legal comments on the
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Me. Roger W. Gale
Page 2
April 9, 1987

Draft Acea Recommendation Report. The Department may not
legally resume the search for the second repository using any
of the methodology, guidelines, documents, data or other
materials from the initial search for the second repository

|_ because of the illegalities associated with that search.

The Draft Mission Plan Amendment states that the
Department is conducting certain non-site-specific studies in
connection with the second repository search (p. 47). The
Penobscot Nation suggests that during this time period the
Department also seek to identify its trust lands, potential
trust lands, and other lands with more specificity. If and
when site-specific research for the second repository resumes,
the Nation’s trust lands, potential trust lands, and other
lands, should be excluded entirely from consideration unless
the Nation consents to such consideration,

These comments may be supplemented from time to time as
the Penobscot Nation continues its review of the Department's
course of action,

Sincerely yours,

GOrt ffe-~
Jennifer Wriggins

JW:ajm
Enc.

cc: The Honorable James Sappier
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(April 1986)

PRELIMINARY COMMENTS ON SELECTED LEGAL ASPECTS OF THE3 DRAFT AREA RECOMMENDATION REPORT

1. Scopeofthesecomments,

This portion of the comments constitutes the preliminary
legal position of the Penobscot Nation and the Passamaquoddy
Tribe in response to the draft Area Recommendation Report.
For the reasons set forth below, the inadequacy of the comment
period precludes the tribes from presenting a complete
Statement of their views on the legal issues raised by the
Report. These comments may be supplemented from time to time
as the tribes continue their review of the Department's course
of action.

2. Summaryofthetribes’legalposition.
(a) Introductorycomments,
The proposed designation of the Bottle Lake Complex as a

Potentially Acceptable Site would violate the applicable
federal statutes. For three years, the Department has
wantonly disregarded its statutory obligation to consult with
the Tribes as it studied their reservations for a potential
nuclear dump. In clear violation of the law, the Department
has failed to even consider the Government's trust
responsibilities toward the Tribes or the purposes for which
Congress set this land aside as their Reservations. The
Tribes have spent the last twenty years working for the return
of this ancestral land. With the ink barely dry on the
historic Settlement in which the United States promised to
return this land to the Tribes, the Department proposes to
break the Government's word. It proposes to take this land.
back to store high-level radioactive waste which the Tribes
had no part in producing. The Department may not lawfullydesignate this land as a Potentially Acceptable Site for a
high-level nuclear waste repository until and unless it
remedies these violations of law.

(b) Background,
The draft Area Recommendation Report which the Department

issued on January 16, 1986, designates the Bottle Lake Complex
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in Eastern Maine as a proposed Potentially Acceptable Site
under the Nuclear Waste Policy Act of 1982, Pub.L. 97-425, 42
U.S.C. §10101 et seg. [the "Nuclear Waste Policy Act"]. This
site includes a substantial portion of the Indian Territories
of the Passamaquoddy Tribe and the Penobscot Indian Nation
(the "Tribes"). These lands are held in trust for the Tribes
by the United States as Indian reservations. The land was
reserved for the two Tribes by Congress pursuant to the Maine
Indian Claims Settlement Act of 1980, Pub.L. 96-420, 25 U.S.C.
§1721 et seg. [the “Settlement Act").

The Tribes used and occupied this portion of Eastern Maine
since time immemorial. They derived their sustenance from its
forests, rivers, fish and wildlife. They held title to these
lands as their aboriginal territories, and by virtue of that
title and the nature of their use and occupancy they owned
aboriginal hunting and fishing rights which are recognized by
the Settlement. Tribal control of these lands was taken by
the states of Maine and Massachusetts in a series of treaties
between 1794 and 1820 which violated federal laws protectingIndian land, including the Indian Nonintercourse Act, 25
U.S.C. §177. The tribes initiated a long series of efforts to
recover these lands, including efforts in the 1950's by the
Penobscot Nation to obtain United Nations intervention on the
tribe’s behalf and litigation filed by the Passamaquoddy Tribe
against the Commonwealth of Massachusetts during the

The tribes refined their strategy during the late 1960's
and determined that they had a valid claim for recovery of
their ancestral lands under the Nonintercourse Act. When the
Interior Department refused to recognize their claims, the
tribes filed suit and ultimately prevailed in 1972, when the
United States District Court for the District of Maine ruled
that these federal statutes applied to the Maine tribes and
that the United States had a trust responsibility to remedythe violation of those federal laws. The decision was
affirmed in 1975. '

388 F.Supp. 649 (D.Me. 1972), aff'd 528 F.2a
370 (lst Cir. 1975).

During the next several years, the Department of the
Interior acknowledged that the Passaamaquoddy and Penobscot
tribes were federally recognized tribal governments. At the
same time, the Department of Justice and the Department of the
Interior determined that this land had indeed ‘been taken from
the Tribes in violation of federal law. The Government
commenced litigation to recover the bulk of Eastern Maine on
behalf of the tribes, while seeking a compromise to resolve
the resulting social and economic crisis. The State of Maine,
the tribal governments and the Administration reached an
agreement during 1979, and the settlement was embodied in

jegislation enacted by Maine and by the United States Congress
n 1980.
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The heart of the settlement was the agreement by the
United States to acquire 300,000 acres of land in trust for
the tribes, to restore a portion of their aboriginalterritory. Congress provided this land to the Tribes to
settle their claims and compensate them for these historic
wrongs. The Settlement Act contained specific provisionsprotecting this restored land base. The Act obligated the
United States to act as trustee to protect it for the Tribes’future use. Over the six years since enactment of the
Settlement in 1980, roughly one-third of the restoration of
the tribes’ Indian Territories has been completed. The tribesdiscovered, following enactment of the Settlement, that
restoration of their Territories was an extremely difficult
process, and that land adequate to implement the purposes ofthe Settlement was extremely scarce. The time frame foraccomplishing the Settlement's goals has been significantlyexpanded with the consent of the State Legislature, whichinitially defined a two-year limit for the process. Therestoration of the land at Bottle Lake Complex was completedduring 1982, and has been the most significant element of therestoration process. This occurred at approximately the sametime that Congress was considering the Nuclear Waste PolicyAct

The Department's actions in this matter have been inwholesale violation of the applicable laws. The Departmenthas ignored the intent and the Plain requirements of both theSettlement Act and the Nuclear Waste Policy Act. Under theterms of the Nuclear Waste Policy Act, the Tribes had theright to be consulted on all aspects of the decision-makingprocess which affected their lands. Congress conferredsubstantially the same rights on affected tribal governmentsthat it provided to state governments. For three years,however, the Department has willfully denied the Tribes anyrole in the Department's preparation of guidelines andscreening of sites. At the same time, the Department hasgiven the state governments an extensive opportunity to fullyparticipate in development of the guidelines for siting of thewaste repositories. The states were given a principal role indesigning the screening methodology used to select the BottleLake Complex and other proposed sites. This unfair andunlawful proeess led to guidelines and a screening methodologywhich did not reflect the Tribes’ participation or their vitalinterests.

AS presently drafted, the Department’s guidelines do noteven permit consideration of the purposes for which Congressset aside these lands as a reservation for the Tribes’permanent use. The screening methodology takes no account ofthe status of these lands. The ultimate result was theinclusion of these tribal lands in the draft Area
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Recommendation Report issued on January 16, 1986. After
denying the Tribes their right to consult and cooperate in the
screening process which led to that Report, the Department
required submission of the Tribes’ comments on the Report by
April 16, 1986. While the Tribes have submitted these
comments in order to comply with that deadline, these comments
cannot adequately address the complex issues raised by the
Graft Report. The deadline denied the Tribes a meaningful
opportunity to fully assess and respond to the merits of the
Report. They were given access for the first time to the
Department's last three years of data gathering in the middle
of the comment period. The states have had three years to
review, analyze and understand the entire screening process as
well as the specific siting decisions. The Tribes could not
catch up in three months.

In addition to these violations of the Tribes’ rights
under the Nuclear Waste Policy Act, the Department's actions
violate the express requirements of the Settlement Act
respecting use of these lands. Upon final designation of
these lands as a Potentially Acceptable Site under 42 U.S.C.
§10136(a), the Department asserts a right to undertake
Grilling and testing activities on the site without compliance
with the Settlement Act requirements governing rights-of-way
over the land. Those activities will require either a
landowner’s consent or the exercise of eminent domain powers.
Since the Nuclear Waste Policy Act does not confer special
powers of eminent domain, the Department may not seize the
Tribes’ land by condemnation. The Department must therefore
comply with the Settlement Act requirements governing
rights-of-way on this land. The Department is not empowered
to seize control of these lands for drilling and testing
purposes unless it obtains a lawful easement for this purpose
with the approval of the Tribes and the Secretary of the
Interior pursuant to 25 U.S.C. §§323 and 1724(g)(3)(D) and 25
C.F.R. Part 169. These statutes are enacted to implement the
trust responsibilities of the United States toward the Tribes
and their trust lands.

The provisions of the Settlement Act and the Nuclear Waste
Policy Act which confer legal rights on the Tribes constitute
both a legal restriction and a fundamental moral obligation of
the Government. The Department's attempt to ignore these laws
violates those trust obligations and must be reversed.

3. FactualbasisoftheTribes’protest,
The tribes’ legal analysis of the draft Area

Recommendation Report is based in part on the following
factual premises which are not in dispute:

(a) The Department of Energy identified the Bottle Lake
Complex as a site appropriate for study as a possible
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repository site at least by May of 1983.2

(b) The Bottle Lake Complex includes land held in trust
for the Passamaquoddy Tribe and the Penobscot Indian
Nation by the United States pursuant to the Maine Indian
Claims Settlement Act of 1980.

(c) The Department of Energy has consulted closely with
the governments of the State of Maine and other states in
which possible repository sites were under study at least
since February 10, 1983, with respect to both the overall
siting guidelines and the specific screening methodology
for the Area Recommendation Report.
(ad) The first draft Mission Plan setting forth the
overall] research strategy of the siting process was
submitted to the governments of the State of Maine and
other affected states on December 20, 1983, and a second
draft was submitted to the states in April of 1984 The
final Mission Plan was promulgated in June of 1985. The
draft and final Mission Plans were transmitted by the
Department of Energy to the Passamaquoddy Tribe and the

Penobscot Indian Nation for the first time in January of
1986.

(e) The Regional Characterization Reports provided the
data base from which the Area Recommendation Report was
prepsred. These Reports were prepared with extensive
participation by state governments beginning on or before
May 7, 1983. The Tribes were not permitted any role in
this process.

lReview Draft, Northeastern Regional GeologicCharacterization Report (May 1983), p. B-2 and Plate II.

2praft Area Recommendation Report for the CrystallineRepository Project, p. 5-5, as illustrated on the Departmentof Energy map of the Bottle Lake Complex (NE-2) appendedhereto as Exhibit

3The Department‘s consultation with the states is summarizedin the Department's December 1985 publication, "CrystallineRepository Project State Interactions", appended hereto as
Exhibit

4Record of Responses to Public Comments on the Draft Mission
Plan for the Civilian Radioactive Waste Management Program(June 1985), p. 4.

SpDraft Area Recommendation Report. pp. 2-1 and 2-2;Crystalline Repository Project State Interactions (December(Exhibit B).
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(€) The Region-to-Area Screening Methodology governed the
selection of the twelve proposed sites from among the
original 235 sites studied for the draft Area
Recommendation Report. The Screening Methodology selected
those portions of the siting guidelines which were applied
as variables in selecting the twelve proposed sites. This
Methodology was prepared with extensive participation by
state governments beginning on or before June 29, 1983
The Tribes were not permitted any role in this process.
(g) The Screening Methodology for Potentially Acceptable
Sites relied heavily on a system for weighting the
variables that were considered by the Department. This
weighting system was determined in weighting workshops in
which the state governments were principal participants.
The Tribes were not permitted to participate in these
workshops and Indian tribes who requested participation
were refused by the Department. The state governments
determined approximately 50% of the outcome of the
weighting workshops, including the decision to eliminate

potentjal sites located on or near state protected
lands.

(h) The Region-to-Area Screening Methodology which the
Department developed in consultation with the states
excluded consideration of the Department's guidelines
concerning Native American interests, 10 C.F.R.
§960.5-2-5(c)(5). No aspect of Native American interests
was considered by the Department in proposing Potentially
Acceptable Sites for the draft Area Recommendation
Report.

(i) Application of the Region-to-Area Screening
Methodology resulted in the identification of ten
preferred sites as proposed Potentially Acceptable Sites,
not including the Bottle Lake Complex, and ten sites
including the Bottle Lake Complex which were weighted as

6praft Area Recommendation Report, pp. 2-1 through 2-7;
Crystalline Repository Project State Interactions (December

(Exhibit B).

7praft Area Recommendation Report, pp. 2-8 through 2-11;
Region-to-Area Screening Methodology for the Crystalline
Repository Project (April 1985), pp. 26 through 44.

Spraft Area Recommendation Report, pp. 2-1 through 2-21.
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equally unfavorable under the Region-to-Area Screening
Methodology. The Department then selected two of these
less favorable sites including the Bottle Lake Complex as
proposed Potentially Acceptable Sites without any basis in
the Region-to-Area Screening Methodology and without any
consultation with any other party as to its change in
methodology.9
(3) The State of Maine was provided with access to the
Department of Energy's computerized data base in October
of 1985. The Tribes were offered access to this data base
beginning with a training workshop in February of 1986,
and the Passamaquoddy Tribe did not receive access until
sometime after March 18, 1986,10

(k) The Department has offered financial assistance to
the affected state governments at least since March 17,
1983, for review and assessment of the Department’s site
screening process and of the draft Area Recommendation
Report. The Department has provided approximately
$750,000 to the State of Maine for those purposes over
that period. The Department has provided no significant
funding to the Tribes for those purposes.11

4. StatusoftheTribes asaffectedIndian tribes.
The Tribes are entitled to all of the procedural

safeguards afforded to affected Indian tribes by the Nuclear
Waste Policy Act. These safeguards were designed to prevent
the conflict of interest between the Government's need to
locate a repository and its obligations as trustee for tribes,
from leading the Department to breach its trust obligations.
The Act triggers a Departmental obligation to “consult and
cooperate” with affected Indian tribes as soon as the
Department begins to perform “any study of an area within a

9praft Area Recommendation Report, pp. 5-1 through 5-9.

10Letter from Ben C. Rusche, Director of the Office of
Civilian Radioactive Waste Management, to Senator George J.
Mitchell, February 10, 1986; letter from Sally A. Mann,
Manager of the Crystalline Repository Project Office, to John
Stevens, Governor of the Indian Township Passamaquoddy
Reservation, January 16, 1986; letter from Robert Neihoff, CRP
Technical Data Base Manager, OCRD, to Al Steele, PassamaquoddyForestry Department, March 18, 1986.

licrystalline Repository Project State Interactions
(December (Exhibit B).
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State for the purpose of determining the suitability of such
area for a repository pursuant to section 42 U.S.C.
§10137(b). This general obligation to “consult and cooperate”
is reinforced, following designation of potentially acceptable
sites, by formal notification and negotiation requirements.
42 U.S.C. §§10136(a), 10137(c). The consultation requirement
of §10137(b), unlike the requirement for formal negotiations
imposed by §10137(c), is not contingent on formal notification
of site selection. It is triggered solely by the Department's
decision to study a site on tribal land. Section 10137(b)
would be mere surplusage if it were contingent on the same
factors which invoke the more extensive requirements of
§10137(c). Each provision of the Act must be given effect and
no provision may be treated as mere surplusage. NevadaPower
Co, v. Watt, 711 F.2d 913, 920 (10th Cir. 1983).

The Penobscot and Passamaquoddy tribes have therefore been
“affected tribes” since the Department began studying the
Bottle Lake Complex in May of 1983, unless their trust lands
fail to qualify as “reservations” for purposes of the Nuclear
Waste Policy Act. A “reservation” is defined by 42 U.S.C.
§10101(19)(A) as:

any Indian reservation or dependent Indian community
referred to in clause (a) or (b) of section 1151 of Title
18.

Section 1151 refers to:

(a) all land within the limits of any Indian reservation
under the jurisdiction of the United States Government,
notwithstanding the issuance of any patent, and, including
rights-of-way running through the reservation, (b) all
Gependent Indian communities within the borders of the
United States whether within the original or subsequently
acquired territory thereof, and whether within or without
the limits of a state.

The definition contained in 18 U.S.C. §1151 is the
broadest category of protected Indian land contained in
federal law. The statute was intended to codify case law
which had steadily eroded virtually all limitations on the
meaning of “reservation” and “Indian country". The Supreme
Court developed the concept of “dependent Indian communities"
in UnitedStatesv.McGowan, 302 U.S. 535 (1938), and United
Statesv,Sandoval, 232 U.S. 28 (1913). McGowan applied the
term to a 28 acre parcel purchased by the Government between
1917 and 1926 for a group of “needy Indians scattered over the
State of Nevada", and concluded that this "colony" had the
status of “Indian country”. Sandoval held that land owned in
fee simple by the Pueblo Indians but subject to a federal
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restriction against alienation was a “dependent Indian
community” and therefore “Indian country". These decisions
broadened the concept of “Indian country” to include all
federally protected Indian lands which Congress had the
Constitutional authority to supervise. See,
John, 437 U.S. 634, 649, 98 S.Ct. 2541, 2549 (1978) (land
purchased in trust for half-blood Mississippi Choctaws became
“reservation® for jurisdictional purposes).

Congress codified these principles in 18 U.S.C. §1151 in
order “to designate as Indian country all lands set aside by
whatever means for the residence of tribal Indians under
federal protection”. F.COHEN, HandbookofFederalIndianLaw(1982 Ed.), p. 35. This definition now has broad significance
in federal Indian law.

While §1151 is concerned, on its face, only with criminal
jurisdiction, the Court has recognized that it generallyapplies as well to questions of civil jurisdiction.

420 U.S. 425, 427 n.2, 95 S.Ct. 1082, 1084 n.2 (1975). The
§1151 definition is referenced by a variety of other
provisions of federal Indian law in addition to the Nuclear
Waste Policy Act. E.g., 25 U.S.C. §§3371(c), 3377(c); 25
U.S.C. §§1903(10). Its relevance is not limited by the
specific jurisdictional scheme in effect on a particular
reservation.

The Maine Indian Territories are owned by the United
States in trust for these tribes and are therefore Clearlywithin the definition of 18 U.S.C. §1151. This is not
affected by the Settlement Act provision exempting the
Territories from federal criminal jurisdiction under 18 U.S.C.
§§1152 et seq. 25 U.S.C. §1725(c). The United States has
Similarly ceded federal criminal and civil jurisdiction over a
large portion of Indian country. This includes virtually all
Indian lands in Wisconsin, Alaska, California, Minnesota,
Nebraska, Oregon, Kansas and New York. 18 U.S.C. §§1162,3243; 25 U.S.C. §§232-233; 28 U.S.C. §1360. Congress has
ceded jurisdiction over particular reservations in various
other statutes. 25 U.S.C. §§711(d)(6), 1300£(c), 1747(b); Act
of May 31, 1946, c. 279, 60 Stat. 229; Act of June 30, 1948,
c. 759, 62 Stat. 1161; Act of Oct. 5, 1949, c. 604, 63 Stat.
705. Congress has now authorized all states to assume
criminal and civil jurisdiction if the affected tribes
consent. 25 U.S.C. §§1321, 1322.

The elimination of federal criminal jurisdiction does notmodify the definition of Indian country under 18 U.S.C. §1151,but only changes its effect under particular criminal
Statutes. Section 1725(c) of the Settlement Act lists the
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specific provisions of Title 18 which are affected, and does
not include §1151. It leaves in effect Indian country
criminal statutes which relate primarily to protection of
tribal property, such as 18 U.S.C. §§1163 and 1164. The
Settlement Act expressly provides that other federal Indian
statutes apply to the Penobscot and Passamaquoddy Indian
Territories unless they would pre-empt jurisdiction
specifically conferred on the State by the Settlement. 25
U.S.C. §1725(h). The Maine Indian Territories are "Indian
country” under the definition of 18 U.S.C. §1151.

Nothing in the Nuclear Waste Policy Act suggests that
Congress intended to link tribal rights under the Act to the
continuation of federal criminal jurisdiction. Indeed,
Congress expressly extended the same tribal rights to Alaska
Native villages, 42 U.S.C. §10101(19)(B), although the United
States long ago ceded criminal jurisdiction over those
Villages to the State. 18 U.S.C. §1162. The Nuclear Waste
Policy Act provisions affecting Indian tribes reflected the
Government‘s trust responsibilities to the tribes, not its law
enforcement powers. Congress intended to recognize the trust
relationship between the Government and the tribes, which is
not dependent on criminal jurisdiction. The procedural
safeguards were intended to prevent the Government from
breaching those trust responsibilities by permitting the
tribes independent input into each stage of the process:

This provision grants to those Indian tribes whose
interests could be adversely affected by development of a
repository rights equal to that of a potential host
State. The committee recognizes that, althoughthe
FederalGovernmenthastheres
trusteeforIndian tribes,seriousconflictsofinterestmayriseinthesenegotiationsthatcouldleadtheFederal
Governmenttobreachitsfiduciaryobligations.tothe

In particular,
the committee sought to avoid a situation in which the
Federal Government, in attempting to minimize objectionsby a potential host State, would agree to locate a
repository on or near the reservation of an Indian tribe
unrepresented in the negotiations.

Sen.Rep. 96-871, 96th Cong. 2nd Sess., 9 (1980).
The Nuclear Waste Policy Act provisions concerning Indian

country are intended to reinforce the Government's trust
obligations for tribal land, and must therefore be as
extensive as the Government's trust responsibilities. The
Act’s provisions protecting tribal rights clearly apply to the
lands held in trust by the Government for the PassamaquoddyTribe and the Penobscot Nation. Even if §10101(19) were moreambiguous, such ambiguities must be resolved in favor of

477 HQ0006278

OCR DB-106288
Holtec_PAL-000701



.

protecting the tribes’ rights.
, U.&S., 105 1245, 1258 (1985). There is no

credible construction of the Nuclear Waste Policy Act which
would deny its protection to the Maine tribes.

5. TrustresponsibilitiesoftheDepartment.
The Department has also violated the law by failing to

carry out its trust: responsibilities to the Tribes under the
Nuclear Waste Policy Act and the Maine Indian Claims
Settlement Act of 1980. The Nuclear Waste Policy Act was not
intended to relieve the Department of the obligation imposed
on every federal agency to fulfill the Government's solemn
fiduciary obligations to the Tribes.

The United States has obligated itself to protect the
Passamaquoddy and Penobscot trust lands as a trustee for the
two tribes. 25 U.S.C. and (g). This fiduciaryrelationship must be considered in any federal action
affecting these lands unless Congress expressly prohibits such
consideration. In its study of potential sites for the
high-level nuclear waste repository, however, the Departmenthas refused to take these trust responsibilities into
consideration. The Department's siting guidelines, 10 C.F.R.
Part 960, ignore this factor entirely and thereby prohibit the
Department from weighing this factor in its selection of a
site. The Department's Region-to-Area Screening Methodologyand draft Area Recommendation Report establish that no weightwas given to the Government's trust obligations in designatingtribal lands as a proposed Potentially Acceptable Site.
Nothing in the Nuclear Waste Policy Act permits the Departmentto ignore the trust responsibility in evaluating the proposed
use of tribal land for the repository. Because it has failed
to consider a factor which the law requires the Department to
consider, the guidelines and the screening process have
violated the legal rights of the Passamaquoddy Tribe and the
Penobscot Indian Nation.

Congress agreed in the Maine Indian Claims Settlement Act,25 U.S.C. and (9), to acquire land in trust for thePassamaquoddy Tribe and the Penobscot Indian Nation. This
land is protected against alienation in the same manner as
other Indian~trust lands. Sen.Rep. 96-957, 96th Cong. 2nd
Sess., pp. 25-26. This trust responsibility obligated the
United States to act as a fiduciary towards the tribes:

Under a humane and self imposed policy which has found
expression in many acts of Congress and numerous decisions
of this Court, it has charged itself with moral
obligations of the highest responsibility and trust. Its
conduct, as disclosed in the acts of those who representit in dealings with the Indians, should therefore bejudged by the most exacting fiduciary standards.
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SeminoleNationv.United States, 316 U.S. 286, 297 (1942).
UnitedStatesv.Mitchel], 463 U.S. 206, 103Accord,

§.ct. 2961, 2972 (1963); UnitedStates Mason, 412 391,
397-398, 93 &.Ct. 2202, 2207 (1973).

This trust responsibility rests on the United States.

Since the trust obligations are binding on the United
States, these standards of conduct would seem to govern
all executive departments that may deal with Indians, not
just those such as the Bureau of Indian Affairs which have
special statutory responsibilities for Indian affairs.

F.COHEN, HandbookofFederalIndianLaw (1982 Ed.), 225. The
trust obligations must therefore be considered by any agency
taking action which will adversely affect trust property:

It is fairly clear that any Federal government action is
subject to the United States’ fiduciary responsibilities
towards the Indian tribes.

Nancev.EnvironmentalProtection Agency, 645 F.2d 701,
710-711 (9th Cir. 1981), cert. denied 454 U.S. 1081 (1981)
(E.P.A.). Accord,

j i

782 F.2d 1465, 1470 (9th Cir.
1985) (E.P.A.); Navajo Tribe of Indiansv.UnitedStates, 364

320, 322-323 (Ct.Cl. 1966) (Bureau of Mines); Northern
» 12 Ind.L.Rptr. 3065, 3070

(U.S.D.Mont. 1985) (B.L.M.); St. Paul IntertribalHousing
564 F.Supp. 1408, 1411-1414 (D.Minn. 1983)

(H.U.D.);:
464 F.Supp. 44, 46-47 (D.Alas. 1978)

(H.U.D.); Pyramid Lake PaiuteTribe of Indians Morton, 354
F.Supp. 252, 256-257 (D.D.C. 1972) (Bureau of Reclamation).

The Department's posture is that it must be neutral as
between on-reservation and off-reservation sites. Nothing in
the Nuclear Waste Policy Act forces such a conclusion.
Congress clearly contemplated that the Department would
consider on-reservation sites, for it established a scheme for
tribal consultation on reservation sites and permitted tribes
to veto seleetion of such sites. These provisions were not,
however, intended to supplant the Government's own trust
obligations. Rather, they were designed to assure that the
Government's competing concerns did not lead to a complete
breach of those obligations. As explained early in the
legislative process,

This provision grants to those Indian tribes whose
interests could be adversely affected by development of a
repository rights equal to that of a potential host
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State. The committee recognizes that, although the
FederalGovernmenthastheresponsibilitytoactas
trusteeforIndiantribes,seriousconflictsofinterestmayriseinthesenegotiationsthatcould leadtheFederal
Governmenttobreachitsfiduciaryobligati

In particular,
the committee sought to avoid a situation in which the
Federal Government, in attempting to minimize objections
by a potential host State, would agree to locate a
repository on or near the reservation of an Indian tribe
unrepresented in the negotiations.

Sen.Rep. 96-871, 96th Cong. 2nd Sess., 9 (1980). The House
sponsor during final stages of passage reaffirmed this view on
the floor of the House:

(MR. SYNAR:}) Does this legislation authorize the
Department of Energy to place nuclear waste repositories
on lands which the U.S. Government holds in trust for
American Indian tribes?

MR. UDALL. It is not the intent of this legislation to
grant such authority. Indian lands are held in trust by
the U.S. Government for the benefit of the Indian peopleliving on the land. It would be difficult for the Federal
Government, as trustee, to show any benefit to the tribe
from placing a nuclear waste repository on Indian trust
land without the full consent of the tribe whose land is
involved. Furthermore, nothing in this legislation would
change the existing status of Indian trust land nor alter
any existing Federal law affecting Indian tribes.

Cong.Rec. H 8165 (Sept. 30, 1982).

Congress did not intend to bar the Department from taking
account of the Government's trust obligations by attempting to
protect tribal lands. At the same time, Congress understood
that the Department would have to consider competing
objectives which might compel it to deal with reservation
sites. Congress gave the tribes an independent role to assure
that the Department's “serious conflicts of interest” would
not entirely undercut the trust relationship. It is not
uncommon forCongress to require an agency to serve in both a
fiduciary role towards the Indian tribes and a competing role
in administering other government programs. See, Nevada v,

pane
+ 463 U.S. 110, 103 &.Ct. 2906, 2917, 2923-2925

983); Supra.
While the Department’s task is more complex if it must weigh
each of these competing concerns, that is a burden which onlyCongress can relieve.

The Department of Energy is thus obligated to give
substantial weight to its fiduciary responsibilities for
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protection of the Passamaquoddy and Penobscot reservations.
At a minimum, location on their trust lands is an adverse
factor and should favor off-reservation over on-reservation
sites. If there are significant conflicts between the purpose
for which Congress holds this land in trust and the use of the

land for 8 repository, those conflicts should preclude
selection of the reservation site if there are viable
alternatives to achieve the federal program objective. The

Department has the power to study and recommend a reservation
site, but its discretion must be guided by all factors which
the law makes relevant. The Department has regarded the trust
relationship as irrelevant. That is impermissible.
6. Siteownershipandcontrol.

One of the principal issues raised by the draft Area
Recommendation Report is the Department’s ability to obtain
sufficient ownership and control of any site in the Bottle
Lake Complex to satisfy the regulations. 10 C.F.R.
§960.4-2-8-2. more than 90% of the proposed Potentially
Acceptable Site is located on land for which the Maine Indian
Claims Settlement Act creates a potentially adverse condition
with respect to land-ownership conflicts within the meaning of
10 C.F.R. §960.4-2-8-2(c). There appear to be three
categories of affected lands:

(a) Trust lands: lands currently held in trust by the
United States for the Passamaquoddy Tribe and Penobscot
Nation, which are shown as reservation lands on DOE maps
and constitute roughly 27% of the proposed Potentially
Acceptable Site. As noted below, this portion is about to
be increased by approximately 4000 acres located in T.3
N.D.

(b) Trust-designated lands: lands which are not presently
owned by the Penobscot Nation or the Passamaquoddy Tribe
but which the United States has agreed to take in trust
for the respective tribe, without further legislative
action, once the present owner agrees to sell the land to
either tribe. This category includes the portions of the
proposed Potentially Acceptable Site located in T.3 N.D.
and T.3 R.1N.B.P.P., which constitute most of the
proposedsite. The Passamaquoddy Tribe has agreed with
the current owner of approximately 4000 acres within the
proposed site in T.3 N.D. upon terms for acquisition of
this land by the United States in trust for the Tribe.
This portion of the site will shortly be converted from
“trust-designated” to “trust” land.

(c) Candidate trust lands: lands which are currently
owned by the Penobscot Nation within the site area and
which the United States has agreed to take in trust for
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the tribe once the tribe obtains the consent of the Mainelegislature under the terms of the Maine Act to Implementthe Maine Indian Claims Settlement. This categoryincludes portions of the proposed Potentially AcceptableSite in Lakeville and Burlington.
The status of the candidate and trust-designated land issignificant because the draft Area Recommendation Report (p.3-394) excluded this land when it recognized site ownershipissues affecting approximately 27% of the Bottle LakeComplex. The site ownership issues actually affect nearly allof the Bottle Lake Complex, since both the candidate Penobscottrust lands in Lakeville and Burlington, and thetrust-designated land in T.3 N.D. and R.1N.B.P.P., canacquire trust status without further Congressional action ordiscretionary federal administrative action. Once held intrust by the United States, the same barrier which preventsDOE acquisition of the present trust land will apply to theadditional trust land.

(8) Trust-Designated Lands
The largest category of affected tribal property interestswithin the Bottle Lake Complex are the trust-designated landsin T.3 N.D. and T.3 N.D.P.P. These lands are currentlydesignated in 30 M.R.S.A. §§6205(1)(B) and 6205(2)(B) aseligible to be acquired in trust by the United States foreither the Penobscot Nation or the Passamaquoddy Tribe,without further action by either Congress or the MaineLegislature and without any discretionary federaladministrative action. The Secretary of the Interior isrequired by 25 U.S.C. §1724(a) to acquire these lands in trustupon request by either tribe, as long as the present ownersare willing to convey the lana to the tribes:
The Secretary is authorized and directed to expend, at therequest of the affected tribe, nation or band, thePrincipal and any income accruing to the respectiveportions of the land acquisition fund for the purpose ofacquiring land or natural resources for the PassamaquoddyTribe, [or] the Penobscot Nation. . - and the first150,000 acres of land or natural resources acquired forthe Passamaquoddy Tribe and the first 150,000 acresacquired for the Penobscot Nation within the areadescribed in the Maine Implementing Act as eligible to beincluded within the Passamaquoddy Indian Territory and thePenobscot Indian Territory shall be held in trust by thenaated States for the benefit of the respective tribe ornation.

These trust-designated lands meet all of the criteria fortrust status set out in §1724(d). They would be among the
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first 150,000 acres acquired by the Secretary through the Land

Acquisition Fund within the area described in the Maine

Implementing Act as eligible to be included within the

respective Indian territories. The Secretary has still

acquired substantially less than the authorized total of

150,000 acres in trust. The promise of 150,000 acres of trust

land was the Government's central commitment to the tribes in

the Settlement, and the United States has a solemn trust

obligation to complete the acquisition process. Congress
intended that the tribes complete their respective trust

territories, and that their opportunity to do this would be

extended to the extent necessary “to accommodate the need for

orderly land acquisition”. Sen.Rep. 96-957, 96th Cong. 2nd

Sess., p. 36. The time period provided for addition of trust

land has thus been extended on a number of occasions with the

consent of the Maine Legislature. Me.Pub.L. 1984, c. 660,
676; Me.Pub.L. 1985, c. 69. The Maine Legislature has

recently approved a further extension of the deadline to April
of 1988.

The Settlement Acts require the tribes to arrange a

voluntary conveyance from the present owners as & condition
for trust status. 25 U.S.C. §1724(e). This has not yet been

accomplished. Since neither tribe has yet completed its
150,000 acre trust territory, however, the Settlement Act
entitles the tribes to add this trust-designated land to their
reservations, and the Secretary of the Interior is directed to

add the land to the tribes’ trust land base whenever such a

conveyance is arranged within the trust-designated area. The

tribes are currently accelerating discussions with the present
owners of the affected trust-designated lands to seek an early
transition to trust status for these lands, and these
discussions have been successful with respect to the first
addition in T.3 N.D.

(b) CandidateTrustLands
The candidate Penobscot trust lands were acquired for the

tribe by the Secretary of the Interior through the Maine
Indian Claims Land Acquisition Fund pursuant to 25 U.S.C.

Unlike the balance of the Passamaquoddy and
Penobscot lands at Bottle Lake, the lands in Lakeville and

Burlington ere not currently held in trust by the United
States. They meet all of the other criteria for trust status
set out in §1724(d), except that they are not currently within
the eligible area described in the Maine Implementing Act, 30
M.R.S.A. §6205(2)(B). They are among the first 150,000 acres

acquired by the Secretary through the Land Acquisition Fund as

provided in and the Secretary has still acquired

substantially less than the authorized total of 150,000 acres

in trust.
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The only reason that these candidate areas are notpresently held in trust is the geographic restriction on theeligible area contained in the Maine state legislation. Thislimitation was the result of a compromise in which the UnitedStates agreed not to acquire Indian trust lands within Mainewithout the voluntary consent of both the landowner and theState government. See, Sen.Rep. 96-957, 96th Cong., 2ndSess., p. 25. Once this state restriction is lifted, however,the candidate areas will automatically be taken in trust bythe United States as required by 25 U.S.C.

The Settlement Acts expressly authorized the Mainelegislature to lift this geographic restriction by expandingthe definition of the eligible area. 30 M.R.S.A. §6205(5).Such expansions have been authorized by the legislature on anumber of occasions, and Chapter 676 of 1984 was directlyanalagous to the current circumstance. Me.Pub.L. 1984, c.676. The Penobscot Nation acquired fee title to land in thetowns of Williamsburg, Lakeville, and Burlington soon afterenactment of the Settlement. None of these areas wereoriginally included in the eligible area Gefined by§6205(2)(B), so they were not originally held in trust by theGovernment. In Chapter 676, however, the Maine Legislatureamended §6205(2)(B) to add to the eligible area “any landacquired in Williamsburg T.6, R.8, N.W.P., prior to January 1,1983". This lifted the state restriction against trust statusfor the Penobscot land in Williamsburg, and the Secretary ofthe Interior thereupon took the Williamsburg land into trust.The United States now holds this land in the same capacity asthe rest of the trust lands. A similar legislative amendmentwith respect to the candidate trust lands in Burlington andLakeville would have the same effect.

(c) SiteOwnershipIssues
As demonstrated above, there are as a practical mattersignificant site ownership issues affecting nearly all of theland within the Bottle Lake Complex. The portions of theBottle Lake Complex which lie within 17.3 N.D. and T.3 R.1N.D.P.P. are trust-designated lands which will be held intrust by the Unitea States upon consent by the presentlandowners, without further action by either Congress or theMaine legisleture and without any discretionary federaladministrative action. The tribes are presently seeking toobtain such consent from the affected landowners. Upon suchconsent by the owners, the trust-designated land will becometrust land which may not be acquired by the Department ofEnergy through the exercise of eminent domain power, asexplained below.

All of the lands owned in fee by the Penobscot Nation inthe Bottle Lake Complex are candidate trust lands which will
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be held in trust upon appropriate action by the Maine
legislature, without further action by Congress or any
discretionary federal administrative action. All other steps
have been completed: the Secretary has acquired title to the

land for the tribe pursuant to §1724(d), and all that remains
is for the Maine legislature to act. The tribe is presently
preparing to seek such legislative approval. Upon such action
by the Maine legislature, the candidate trust land will become
trust land which similarly may not be acquired by the
Department of Energy through the exercise of eminent domain
power.

As a result, most of the Bottle Lake Complex is affected
by the potentially adverse condition defined by 10 C.F.R.
§960.4-2-8-2(c): “projected land-ownership conflicts which
cannot be successfully resolved through voluntary
purchase-sell agreements, nondisputed agency-to-agency
transfers of title, or Federal condemnation proceedings”.
Most of the site cannot meet the qualifying condition imposed
by 10 C.F.R. §960.4-2-8-2(a), which requires that the “site
shall be located on land for which the DOE can obtain, in
accordance with the requirements of 10 C.F.R. Part 60,
ownership". That requirement includes ownership of the area
within 10 kilometers of the geological repository operations
area. §§60.2, 60.121(a)(1). The Department cannot
ensure its ability to acquire either the trust-designated or
candidate trust land, and the projected land-ownership
conflicts affect almost all of the Bottle Lake Complex. This
information requires a significant revision of the deferral
analysis included in the draft Area Recommendation Report.

(6) EminentDomainonTrustLands
The Department asserts that it has authority under 40

U.S.C. §§257 et seg. to condemn land held in trust by the
United States for the Penobscot Nation and the Passamaquoddy
Tribe pursuant to the Maine Indian Claims Settlement Act of
1980, 25 U.S.C. §§1721 et seg. The Department apparently
bases this view on the provision of 25 U.S.C. §1724(g)(2) that:

Except as provided in paragraph (3) of this subsection,
any transfer of land or natural resources within
Passamaquoddy Indian Territory or Penobscot Indian
Territory, except (A) takings for public uses consistent
with the Maine Implementing Act, (B) takings for public
uses pursuant to the laws of the United States, or (C)
transfers of individual Indian use assignments from one
member of the Passamaquoddy Tribe or Penobscot Nation to
another member of the same tribe or nation, shall be void
ab initio and without validity in law or equity.

This provision does not support the Department's conclusion.
It is designed to confer identical protection to the
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Passamaquoddy and Penobscot trust lands as is enjoyed by other
Indian reservations, and not to expand the authority of
federal agencies to acquire these lands. The Department has
no statutory authority to acquire any interest in these lands
either for site testing or ultimate siting of a repository.The favorable assessment of site ownership in the “PreliminaryCandidate Area Deferral Analysis", §3.2.2.2.15 of the draft
Area Recommendation Report, at p. 3-398 of the Report, is
therefore incorrect.

When the United States has agreed to hold land in trust
for an Indian tribe, the Nonintercourse Act [25 U.S.C. §177)prohibits alienation of the land without Congressionalapproval. This is not a restriction on Congressional power:these restrictions do not prevent Congress from expresslyapproving the condemnation of lands previously set aside for atribe. Rather, the restriction on condemnation flows from the
broader principle that Congressional intent to abrogate its
trust responsibilities will not be lightly inferred. Asrecently restated by the Supreme Court in a Nonintercourse Act
case:

The canons of construction applicable in Indian law are
rooted in the unique trust relationship between the UnitedStates and the Indians. Thus, it is well established thattreaties should be construed liberally in favor of theIndians, with ambiguous provisions interpreted to their .benefit. Absent explicit statutory language, this Courtaccordingly has refused to find that Congress hasabrogated Indian treaty rights. The Court has appliedSimilar canons of construction in nontreaty matters. Mostimportantly, the Court has held that congressional intentto extinguish Indian title must be “plain andunambiguous”, and will not be “lightly implied*. Relyingon the strong policy of the United States "from thebeginning to respect the Indian tight of occupancy", theCourt concluded that it “certainly” would require “plainand unambiguous action to Geprive the [Indians] of thebenefits of that policy*.

OneidaCountyv.OneidaIndianNation, U.S. » 105 S.Ct.1245, 1258 (1985) (citations omitted).
Because of these unique trust obligations, Congress isdeemed to have authorized condemnation of tribal land onlywhen the condemnation statute expressly authorizes suchtakings. Federal agencies therefore have no authority toacquire tribal land under general condemnation statutes suchas 40 U.S.C. §§257 et seq. E.g.,

Tribeof Nebraska, 542 F.2d 1002, 1005 (8th Cir. 1976); United
» 425 317, 320 (Sth Cir.1970);

» 160 F.Supp.193, 196-199 (D.S.D. 1988).
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Congress clearly intended that this principle would apply
to limit the Department of Energy's authority to acquire
Indian trust lands under the Nuclear Waste Policy Act. In the
floor debate on the Nuclear Waste Policy Act, the issue was

specifically addressed by Congressman Udall, sponsor of the

legislation:
(MR. SYNAR:}) Does this legislation authorize the
Department of Energy to place nuclear waste repositories
on lands which the U.S. Government holds in'trust for
American Indian tribes?

MR. UDALL. It is not the intent of this legislation to
grant such authority. Indian lands are held in trust by
the U.S. Government for the benefit of the Indian people
living on the land. It would be difficult for the Federal
Government, as trustee, to show any benefit to the Tribe
from placing a nuclear waste repository on Indian trust
land without the full consent of the Tribe whose land is
involved. Furthermore, nothing in this legislation would
change the existing status of Indian trust land nor alter
any existing Federal law affecting Indian tribes. .. If
the Department of Energy were to recommend the placement
of a repository on Federal, State, or private lands, the
Federal Government would be able to exercise its authority
of eminent domain according to existing law. Inthecase

- Such action would require either the
consent of the Tribe whose land is involved or an explicit
actof Congress dealing with the lands of that specific
tribe.

Cong.Rec. H 8165 (Sept. 30, 1982).

The Nuclear Waste Policy Act does not empower the
Department of Energy to acquire any interest in Penobscot or

Passamaquoddy trust lands for purposes of that Act. Nothing
in the Maine Indian Claims Settlement Act supports a contrary
conclusion. Section 1724(g)(2) was instead meant to codify
the existing law: attempts to alienate tribal land without
Congressional approval are void by virtue of the
Nonintercourse Act, but eminent domain takings are nonetheless
permitted where Congress has deliberately authorized
condemnation of tribal land. Section 1724(g)(2)(B) does not
affirmatively authorize the condemnation of tribal land. It
merely exempts “takings for public uses pursuant to the laws
of the United States* from the provision which otherwise makes
all transfers of tribal land "void ab initio*®. This does not
expand the scope of general condemnation statutes which are
inapplicable to tribal trust lands. The taking must be
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accomplished under a statute which is otherwise applicable to
trust lands. The provision was drafted to incorporate the
existing case law which recognizes an eminent domain exception
to the Nonintercourse Act when Congress has clearly intended
to condemn Indian lands.

The legislative history makes it clear that the intent of
25 U.S.C. §1724(g)(2) was to afford the Passamaquoddy and
Penobscot trust lands the same protection as that given to
other reservations protected by the Nonintercourse Act. This
concern was directly addressed in the Committee Reports which
are the best evidence of Congressional intent. E.g., Zuberv.
Allen, 396 U.S. 168, 186, 90 S.Ct. 314, 324 (1969); United
Agricultural Implement Workers’ Union, 352 U.S. 567, 585

468 F.2d 1, 6-7 n. 7 (8th Cir. 1972), cert. denied 410 U.S.
927.

Testimony before the Committee and written materials
submitted for the record reveal the following concerns
about the settlement embodied in S.2829 and the MaineImplementing Act, all of which the Committee believes to
be unfounded: ...

3.
One of the most importantfederal protections is the restriction against alienation

of Indian lands without federal consent. Sections §(d) (4)and 5(9)(2) and (3) of specifically provide for
such a restriction and, as was made clear during the
hearings, this provision is comparable to the Indian
Non-Intercourse Act, 25 U.S.C. §177.

e

Subsection 5(g)(2) of this Act specifically prohibitsalienation of tribal trust or restricted lands ‘except asprovided in subsection 5(g)(3). This restriction is
comparable to 25 U.S.C. §177 which it replaces.

Sen.Rep. 96-957, 96th Cong., 2nd Sess., pp. 15, 27. The
Committee discussion reflected the understanding of both the
Government ahd the Tribes as expressed in their testimonybefore Congress:

(Sen. Cohen]: Is it the opinion of the Department of the
Interior that the restraint on alienation embodied in
section 5(e)(2) will take on the whole body of case law
and regulation which characterizes the nonintercourse
statute?

(Mr. Vollman, Assistant Solicitor for Indian Affairs):The inapplicability of the Nonintercourse Act is really
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not important because, on the other hand, section5(e)(2)
imposes restrictions against alienation on the lands in
Indian territory, which we understand the parties have
agreed to, which would be the same effect as if the
Nonintercourse Act were applicable to those lands.

e e

(Senator Cohen): Does the new section carry with it the
whole body of law that we now have pertaining to the
Nonintercourse Act?

(Mr. Tureen, counsel for the Tribes): Yes, without any
question. The statutes are the same. There are a couple
of minor differences. In our negotiations we provided our

own Nonintercourse Act merely as a matter of convenience

because it is only going to apply to particular lands in
Maine.

(Andrew Akins, Chairman, Passamaquoddy-Penobscot
Negotiating Committee): All of this, of course, is in
addition to protections against alienation of our lands,
including eminent domain takings, which the settlement
legislation includes. The security which this compact
provides is of great importance to us.

Hearings Before the Senate Select Committee on Indian Affairs,
96th Cong. 2nd Sess., pt. 1 at 47, 176, 182.

The Government, the tribes and the Committee which wrote
the legislation all understood that these trust lands shared
the protection enjoyed by other tribal trust lands. An
unrestricted grant of authority to all federal agencies to
seize this trust land for any public purpose would be a
drastic departure from the usual trust relationship between
tribes and the United States. The Department's broader
reading of has no basis in the legislative
history. In view of the special principles which apply to
interpretation of statutes affecting Indians, Congress cannot
be presumed to have intended such a departure without some
discussion:

This omission (from the Committee Reports and floor
discussion) has significance in the application of the
canons of construction affecting Indian immunities, as
some mention would normally be expected if.such a sweeping
change in the status of tribal government and reservation
Indians had been contemplated by Congress.

Bryanv.Itasca County, 426 U.S. 373, 381, 96 &.Ct. 2102, 2107
(1976). Indeed, the only substantive discussion of eminent
domain by the Committee was its assurance that the provisions
governing taking for public uses “impose preconditions on such
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takings which are more stringent than any other known to the
Committee". Sen.Rep. 96-957, at p. 16. While this reference
applies more accurately to takings by the State, it hardly
suggests a Congressional intent to greatly liberalize terms
for condemnation of this land.

This conclusion is reinforced by the Settlement Act's
incorporation of the right-of-way statute, 25 U.S.C. §323, in
25 U.S.C. §1724(g)(3)(D). This section of the Settlement Act
provides that:

Land or natural resources within the Passamaquoddy Indian
Territory or Penobscot Indian Territory or held in trust
for the benefit of the Houlton Band of Maliseet Indians
may, at the request of the respective tribe, nation, or
band, be --

(D) subjected to rights-of-way in accordance with the
Act of February 5, 1948 (62 Stat. U.S.C.
§§323-328).

The right-of-way statute applies to the grant of rights-of-way
to federal agencies as well as to private parties. 25 C.F.R.
§§169.4, 169.5. It governs the use of reservation land by
federal agencies which are not expressly empowered to condemn
reservation land.

The fundamental factor which distinguishes this situation
from other issues which the Department faces in applying the
Nuclear Waste Policy Act is that the United States has a
fiduciary responsibility towards the Passamaquoddy Tribe and
the Penobscot Indian Nation. When Congress legislates with
respect to these tribes, its intentions are measured by
reference to those trust obligations. Ambiguities which could
otherwise be resolved in favor of the Department's authority
must be interpreted instead to favor the Government's
beneficiaries. Broad language which might otherwise reach all
property cannot reach this trust land without clear evidence
that Congress meant to breach its role as trustee. The
Department, along with every federal agency, must recognize
this fiduciary role in its conduct towards the tribes.

7. Errorsof lawcommitted bytheDepartmentofEnergy.
The Department of Energy has committed the following

errors of law in its proposed designation of portions of their
Reservations as a Potentially Acceptable Site for a high-level
nuclear waste repository:

(a) The Department willfully failed and refused to
consult with, inform, or cooperate with the Tribes in the
development of its Siting Guidelines under the Act which
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gevera designation ef Potentially Acceptable Sites,
nomination of sites as suitable fer chasecterization, aad
repository site selection. 16 C.F.R. Pest 960. The
Depertment has consulted with, inftermed end cooperated
with the state goverameuts since February 10, 1983,
regarding such q<uidetines. The Department began
consideration of siting of a high-level nuclear waste

repository on the Tribes’ federal reservations at least as

early as Nay of 1963. The exclusion of the Tribes from
the development of the Siting Guidelines since that time
violates the Nuclear Waste Policy Act, 42 U.S.C. §10137,
is arbitrary, capricious and an abuse of discretion, and
breaches the Department's trust responsibilities toward
the Tribes. The guidelines are therefore invalid as

applied to proposed sites on the Tribes’ federal
reservations.

(b) The Department's Siting Guidelines, 10 C.F.R. Part
960, do not provide for or permit consideration of the
purposes for which Congress reserved these lands for the
Tribes or the trust responsibilities of the United States
towarés the Tribes with respect to these lands. This
omission violates the Settlement Act and the Buclear Waste
Policy Act and breaches the trust responsibilities of the
United States towards the Tribes, and is arbitrary and
capricious. The guidelines are therefore invalid as

applied to proposed sites on the Tribes’ federal
reservations.

(ec) The Depertment's Siting Guidelines, 16 C.F.R.
§960.3-2-1, provide that the process for screening and
selecting Potentially Acceptable Sites for the high-level
nuclear waste repository shall be “developed in
consultation with the States thet contain land units under
consideration®, but do not provide for similar
consultation with Tribes whose reservations contain lend
units under consideration. This regulation violates the
Nuclear Waste Policy Act, 42 U.S.C. §10137, is arbitrary,
capricious and an abuse of discretion, and breaches the
Department’s trust responsibilities toward the Tribes.
The guidelines are therefore invalid as applied to
proposed sites on the Tribes’ federal reservations.

The Department willfully failed and refused to
consult with, inform, or cooperate with the: Tribes in the
development of its Mission Plan pursuant to 42 U.S.C.
§10221. The Department has consulted with, informed and
cooperated with the state governments throughout the
development of this Mission Plan. The exclusion of the
Tribes from the development of such Mission Plan at a time
when the Tribes were affected Indian tribes within the
meaning of the Act, and the subsequent application of such
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Mission Plan to the designation of sites on the Tribes‘
federal reservations violates the Nuclear Waste Policy
Act, 42 U.S.C. §§10137 and 10221(b)(1), is arbitrary,
capricious and an abuse of discretion, and breaches the
Department's trust responsibilities toward the Tribes.

(e) The Department willfully failed and refused to
consult with, inform, or cooperate with the Tribes in the
development of its Regional Characterization Reports which
served as the data-base for the proposal of Potentially
Acceptable Sites in the draft Area Recommendation Report.
The Department has consulted with, informed and cooperated
with the state governments throughout the development of
the Regional Characterization Reports at least since May
7, 1963. The exclusion of the Tribes from the development
of such Regional Characterization Reports and the
subsequent application of such Reports to the designation
of sites on the Tribes‘ federal reservations violates the
Nuclear Waste Policy Act, 42 U.S.C. §§10137, is arbitrary,
capricious and an abuse of discretion, and breaches the
Department's trust responsibilities toward the Tribes.

(f) The proposal of Potentially Acceptable Sites in the
draft Area Recommendation Report was based on the
Region-to-Area screening methodology which was developed
by the Department in close consultation with the state
governments at least since June of 1983. This included
consultation on the variables selected from the Siting
Guidelines for application to this phase, and the relative
weight assigned to each variable. Weighting workshops
conducted with the state governments were a principal
factor in determining the relative weight assigned to each
variable. The Department willfully and systematically
failed and refused to consult with, inform, or cooperate
with the Tribes in the development of this screening
process and excluded the Tribes from the “weighting
workshops”. The exclusion of the Tribes from the
screening process and the subsequent application of the
process to propose Potentially Acceptable Sites on the
Tribes’ federal reservations violates the Nuclear Waste
Policy Act, 42 U.S.C. §§10137, is arbitrary, capricious
and an abuse of discretion, and breaches the Department's
trust re8ponsibilities toward the Tribes.

(g) The Department promulgated a single guideline
referring to selected Native American interests, 10 C.F.R.
§960-5-2-5(c)(5), but excluded this guideline entirely in
the Region-to-Area Screening Methodology for designation
of Potentially Acceptable Sites. The Department excluded
the tribes from participation in development of this
Screening Methodology. State participation in the process
resulted in the exclusion of state-protected lands from
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siting consideration under the Screening Methodology. The
Screening Methodology failed to include any other
consideration of the status of these lands as an Indian
reservation. The omission of the Native American
guideline, 10 C.F.R. §960.5-2-5(c)(5), from the Screening
Methodology is therefore arbitrary, capricious and an
abuse of discretion and breaches the Department's trust
responsibilities toward the Tribes. The Screening
Methodology is therefore invalid as applied to proposed
sites on the Tribes‘ federal reservations.

(h) The Department's Region-to-Area Screening Methodology
does not provide for consideration of the status of the
Tribes’ federal reservations, the purposes for which this
land was set aside by Congress, or the trust
responsibilities of the United States towards the Tribes.
The Department unlawfully excluded the tribes from
participation in development of this Screening
Methodology; extensive state participation in the process
resulted in the exclusion of state-protected lands from
siting consideration under the Screening Methodology. The
omission of any consideration of the reserved status of
tribal land or of the Government's trust responsibilities
toward the Tribes violates the Settlement Act and the
Nuclear Waste Policy Act, is arbitrary, capricious and an
abuse of discretion, and breaches the Department's trust
responsibilities toward the Tribes. The Screening
Methodology is therefore invalid as applied to proposed
sites on the Tribes’ federal reservations.

(i) The Department proposed the Bottle Lake Complex as a
Potentially Acceptable Site in a manner inconsistent with
its own Region-to-Area Screening Methodology. The
application of the Department's Screening Methodology
identified ten Potentially Acceptable Sites and ten less
favorable sites, and the Department selected the Bottle
Lake Complex from among those ten less favorable sites
without any basis in its Screening Methodology and without
any consultation with any party as to its change in
methodology. The Department's departure from its
Region-to-Area Screening Methodology in selecting the
Bottle Lake Complex while it excluded eight of the ten
candidate sites which were judged equally unfavorable
under that Methodology is arbitrary, capricious, and an
abuse of discretion. .

(j) The Tribes were provided with copies of the draft
Area Recommendation Report proposing Potentially
Acceptable Sites on their federal reservations on or after
January 16, 1986. They were denied access to the
Department’s computerized data base for use in evaluating
the Report until sometime after February 2, 1986. The
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Tribes were denied effective access to information aboutthe siting process for three years prior to issuance of
the draft Area Recommendation Report. The Departmentrequires that the Tribes submit comments in response to
the draft Area Recommendation Report by April 16, 1986.
51 Fed.Reg. 1275. This requirement deprives the Tribes of
a meaningful opportunity to consult or cooperate with the
Department with respect to siting decisions affecting its
federal reservation lands, violates the Nuclear Waste
Policy Act, 42 U.S.C. §§10137, is arbitrary, capricious
and an abuse of discretion, and breaches the Department'strust responsibilities toward the Tribes.

(k) The Department has provided extensive funding to the
states for review and assessment of the draft Area
Recommendation Report as well as earlier phases of theDepartment's siting process. The Department has failed toprovide any meaningful funds to the Tribes for these
purposes. The Department‘s requirement that the Tribessubmit comments in response to the draft Area
Recommendation Report by April 16, 1986, without adequatefinancial assistance from the Department for that purpose,Geprives the Tribes of a meaningful opportunity to consult
or cooperate with the Department with respect to sitingdecisions affecting its federal reservation lands,violates the Nuclear Waste Policy Act, 42 U.S.C. §§10137,is arbitrary, capricious and an abuse of discretion, andbreaches the Department's trust responsibilities towardthe Tribes.

(1) The Department has failed to comply with therequirements of 25 U.S.C. §§323 and 1724(9)(3)(D) and 25C.F.R. Part 160 governing rights-of-way on Indian land.As more fully discussed below in part (D) of this section,the Department therefore has no authority to exercisedominion over the Tribes’ federal reservation lands forpurposes of preliminary drilling or site testing.Designation of these tribal lands as a PotentiallyAcceptable Site on which Grilling and site testing will
occur, without compliance with these statutoryrestrictions, violates those provisions of federal law andbreaches the trust responsibilities of the United States.

8. RequestedCorrectiveActions.
For the reasons set forth above, the Department of Energymay not lawfully designate the Bottle Lake Site as aPotentially Acceptable Site unless and until it takes each ofthe following corrective actions which are necessary to remedythe Department’s violations of the legal rights of the Tribes:

(2) The Department must delete the Bottle Lake Complex as
a Potentially Acceptable Site for a high-level
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nuclear waste repository pursuant to 42 U.S.C.
§10136(a) from any final Area Recommendation Report
issued until each of the following remedial steps
have been completed, and defer any other designation
of such lands as a Potentially Acceptable Site until
such time:

(a) The Department should reconsider the siting guidelines
set forth in 10 C.F.R Part 960, and draft and promulgate
revised siting guidelines, following full consultation
with the Tribes; such revised guidelines should be applied
at least to any consideration of siting on the Tribes’
federal reservation lands. The redrafting process should
provide the Tribes with a meaningful opportunity to review
and comment upon proposed revised guidelines prior to
their promulgation.
(b) The Department should amend 10 C.F.R. Part 960 to
provide for consideration of the purpose for which lands
may have been set aside by Congress for the exclusive use

and benefit of an Indian tribe as a factor in 811 phases
of siting decisions pursuant to the Nuclear Waste Policy
Act. Adverse impact on such purposes should be designated
a potentially adverse condition, and irreconcilable
conflict with such purposes should be a disqualifying
condition, within the meaning of 10 C.F.R. §960.2. Such
revised guidelines should be applied at least to any

consideration of siting on the Tribes’ federal reservation
lands.

(c) The Department should amend that provision of 10
C.F.R. §960.3-2-1 which states that the process of
identifying potentially acceptable sites “shall be
developed in consultation with the states that contain
land units under consideration,” to provide that such
process shall be "developed in consultation with the
States and Tribes with reservations that contain land
units under consideration”.

(a) The Department should circulate the Mission Plan
issued pursuant to 42 U.S.C. §10221 to the Tribes for
comment and follow the same briefing, comment, and
response: process with the Tribes that it followed with the
states with regard to the Mission Plan. The Department
should revise the Mission Plan as appropriate in response
to such process, and reconsider all aspects of the
Regional Characterization Reports, the Region-to-Area
Screening Methodology, and the Area Recommendation Report
in light of such revisions.

(e) The Department should circulate all drafts and the
final Northeastern Regional Characterization Reports to
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the Tribes for comment, following the same process that
the Department followed with the states with regard to the
Regional Characterization Reports. The Department should
revise the Regional Characterization Report as appropriate
in response to such process, and reconsider all aspects of
the Area Recommendation Report in light of such
revisions.

The Department should review and reconsider its
Region-to-Area Screening Methodology for preparation of
the Area Recommendation Report in consultation with the
Tribes and allow tribal participation in development of a
revised Region-to-Area screening methodology to the same
extent as state participation was allowed. Specifically,
the Department should allow tribal participation in
selection of variables from the Guidelines used in the
screening process, and should follow the same process with
the Tribes that it followed with the states in regard to
selecting screening variables. In addition, the
Department should allow tribal participation in “weighting
workshops” to evaluate the relative importance of
variables selected for screening data. Tribal
participation should be allowed to the same extent as
state participation was allowed in the weighting process.
The revised Region-to-Area Screening Methodology should be
applied at least to any consideration of proposed sites on
the Tribes’ federal reservation lands.

The Department should specifically revise the
Region-to-Area Screening Methodology to provide that
adverse impact on Native American resources as provided in
10 C.F.R. §960.5-2-5(c)(5) is a disqualifying condition
for designation of Potentially Acceptable Sites, and apply
such revised guideline at least to any consideration of
proposed sites on the Tribes’ federal reservation lands.

(h) The Department should specifically revise the
Region-to-Area Screening Methodology to provide that
irreconcilable conflict with the purposes for which Indian
reservation lands have been set aside by Congress is a
disqualifying condition for designation of Potentially
Acceptable Sites, and that adverse impact on such purposes
is a potentially adverse condition for such designation.
The Department should apply such revised guideline at
least to any consideration of proposed sites on the
Tribes’ Reservations.

(i) The Department should conform to the Region-to-~Area
Screening Methodology, as revised, in proposing
Potentially Acceptable Sites, and should delete the Bottle
Lake Complex unless its Screening Methodology, as revised,
results in a more favorable assessment of the Bottle Lake
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Complex than of those candidate sites which are not

proposed as Potentially Acceptable Sites. If no revision
is made in the Screening Methodology, the Bottle Lake
Complex should be deleted on the ground that its
designation is not supported by the present Screening
Methodology.

(j) The Department should seek a right-of-way for
preliminary drilling and site testing activities on the
Tribes‘ federal reservations pursuant to 25 U.S.C. §§323
and and 25 C.F.R. Part 169, and should defer
designation of the Reservations as a Potentially
Acceptable Site until and unless such right-of-way is
approved.
(k) The Department should promptly provide the Tribes with
sufficient funding to fully utilize their statutory right
to consult with the Department in connection with the
siting process while the remedial steps listed above are
carried out.

(2) The Department must defer all drilling, site testing,
and other physical invasion of the tribal lands until
each of the remedial steps specified above has been
completed.

(3) The Department must extend the period within which
the Passamaquoddy Tribe and the Penobscot Indian
nation may comment upon the designation of the Bottle
Lake Complex in the draft Area Recommendation Report
until a date at least ninety days following the date
upon which each of the aforesaid remedial steps has
been completed.
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STATE OF 056
WISCONSIN

RADIOACTIVE WASTE REVIEWBOARD 620 Tenney Building
3 South Pinckney Street
Madison, Wi §3702

April 13, 1987 po 267.9615
Mr. Ben Rusche
Director, Office of Civilian Radioactive Waste Management
U.S. Departnent of Energy
1000 Independence Avenue
Washington, DC 20585

Near Mr. Rusche:

In January, 1987, the U.S. Department of Energy (DOE) released its draft
Mission Plan amendment, and asked interested parties to comment on the document.

On February 25, 1987, I informed you that the Wisconsin Radioactive Waste ReviewBoard would consider the Wisconsin comments at its meeting on April 9, 1987, and -

the comments would be transmitted to you shortly thereafter.

The Radioactive Waste Review Board has followed an extensive review process indeveloping its position on the draft Mission Plan amendment. This process includedreview by the Policy Advisory Council, which solicited public testimony prior to takingaction on the amendment.

[~ At its April 9, 1987, meeting, the Radfoactive Waste Review Board voted to
reject the Mission Plan amendment.

The principal reason for rejection of the Mission Plan amendment was DOE's
statement on Page 11 concerning the second-repository program:

"The DOE wishes to emphasize that even the lowest
current projections of spent-fuel generation
indicate that the second repository will be
needed. It therefore remains firmly committed
to a two-repository system and ... intends to
continue with a technical program for the second
repository.”

This statement flfes in the face of previous statements made by DOE officials,is not technically defensible and, in this era of budget restraints, it {is not
financially responsible to continue spending hundreds of millions of ratepayerdollars on a second-repository program.

During the public informational meetings/hearings in Wisconsin in early 1986 on the
draft Area Recommendation Report (ARR), William Purcell, associate director of the
Office of Geologic Repositories, Office of Civilian Radioactive Waste Management, DOE,told Wisconsin citizens that "there is no technical justification for a second
repository.”

We agree with Mr. Purcell. There is no technical justification for the second
repository. Enclosed is a paper, “How Many Geologic Repositories Will Be Needed?"
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which was presented at Waste Management In the paper, Thomes Evans of the
Wisconsin Geolegic & Netwral History Survey and Bob Nelstead of the Redieactive
Waste Review Board staff make a convincing case that the nation’s high-level
radioactive weste can be safely placed in one geological repository.

We urge the Department to make it clear to the U.S. Congress, in the Mission
Plen amendment, that the MPA's 70,000-metric ton limit on waste emplacement in

the first repository is a legislative--rather than technical--constraint. And,
DOE ought to refocus its program on one repository and design the repository to

accept the maximum amount of waste that fs technically feasible.
Enclosed are Wisconsin's comments on the draft Mission Plan amendment. While

we recognize that some of the policy statements in the Mission Plan are acceptable
to Wisconsin, as our comments indicate, the Radioactive Waste Review Board firmly

|__ rejects any suggestion that a second repository is justified on technical grounds.

Thank you for the opportunity to comment on the draft Mission Plan amendment.
If you and/or your staff have any questions concerning our comments, please contact
me at your convenience.

Sincerely,

KON.
Jim Kleinhans
Executive Director
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STATE OF WISCONSIN
RADIOACTIVE WASTE REVIEW BOARD

APRIL 10, 1987

Commente on U.S. Department of Energy, Draft Mission Plan Anendnent,DOE/RW-0128 (January, 1987)

PART GENERAL COMMENTS

Uncertain Process for Amending the Mission Plan. The Nuclear Waste PolicyAct (NWPA) does not specify a process for amendment of the Mission Plan.
The Draft Mission Plan Amendment (DMPA) does not discuss the process which
DOE anticipates Congress will follow in adopting or rejecting the DMPA.

Uncertain Process for Revision and Finalization of Draft Mission Plan
Amendment. The DMPA does not explain what process the U.S. Department of
Energy (DOE) will use in considering comments on DMPA, nor the process
which will be used in preparing the final version for submittal to
Congress.
Inadequate Time for Public Review of the Draft Mission Plan Amendaent.
DOE has allowed only 60 days for public review and comment. Given the
significance of the program changes proposed by DOE, and given the lack of
advance notice that changes of such magnitude would be proposed, the 60
days allowed for public review and comment are inadequate.
Proposed Schedule Extension for the First Repository Prograa. The
proposed five year schedule extension does not allow enough time to
complete site characterization prior to selection of the preferred site
for the first geologic repository. While DOE acknowledges that in-situ
testing is the “most important” aspect of site characterization, the
proposed schedule calls for site selection after only one to two and
one-quarter years of in-situ testing at the three candidate sites, DOE
proposes that in-situ testing continue for two to three years after site
selection in order to obtain the data necessary for a license application
to the U.S. Nuclear Regulatory Commission (NRC). The proposed schedule is
unacceptable on both technical and legal grounds. In-situ testing at all
three candidate sites should be completed before deciding which one will
be selected for the firet repository.

~

Proposed Construction of a Monitored Retrievable Storage Facility.proposed construction of a MRS facility to open in 1 would
accommodate the five year delay in operation of the first repository.
However, recent developments in dry storage technology Suggeet that spent
nuclear fuel could also be stored at reactor sites until the first
Tepository opens. The case for a MRS must, therefore, be based on
comparative advantages rather than absolute need. MRS could be
advantageous in regard to repository siting: it would provide schedule
flexibility, serve as a back up system to geologic disposal, mitigatetransportation concerns, and reduce adverse impacts from preclosure
operations at the repository.
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6. Proposed Resumption of Second Repository Siting and Acceleration of Second

Repository Technology Development. The proposed resumption of second

repository siting in the 1590s and the proposed acceleration of

crystalline repository technology development in the meantime, are based

on unsupported assumptions about the amount of waste that will require
geologic disposal and the amount of waste which can technically be

7 euplaced in the first geologic repository. At the present time it appears
that less than 140,000 MTU of high-level waste and spent fuel will require
geologic disposal. Based on the environmental assessments (EAs) published
by DOE, this amount of waste could be accommodated at any of the five
sites nominated for characterization for the first repository. Further,
it 1s possible that the amount of spent fuel requiring disposal will be

less than the 70,000 MTU limit on first repository emplacement imposed by
the NWPA. The absence of need for a second repository is explained in

more detail in Attachment No. 1.

7. Absence of Fiscal Analysis of Proposed Changes. The DMPA provides
absolutely no analysis of the fiscal impacts of the proposed schedule

8 extension for the first repository, the firm commitaent to construction of

an MRS facility for operation in 1998, and the rescheduling of the second

repository progran.

8. Inadequate Discussion of Consultation and Cooperation (C&C). One of the

major problems facing the federal nuclear waste progras is State, Tribe
and public mistrust of DOE. The DMPA mentions the problea, but does not

acknowledge its severity and does not offer viable new seasures for i:

9 fuproving institutional relations. Of the three “new initiatives” that
DOE is9 “considering” to “encourage C&C negotiations,” generic negotiations
on topical issues proved unsuccessful in the past; automatic amendment of

previously negotiated agreements is not necessarily desirable; and

third-part negotiation will only be helpful if DOE is willing to submit
technical disputes to an independent conflict resolution process, which

DOE has refused in the past.

ec
PART II - SPECIFIC COMMENTS

SIGNIFICANT RECENT ACHIEVEMENTS IN THE WASTE MANAGEMENT PROGRAM .

9. Page 2, Selection of Sites for Characterization. The discussion is overly
optimistic. There is no discussion of the criticism of the multiple
attribute utility approach used in selecting sites for characterization by
DOE's own consultant (see Ralph Keeney, Analysis of the Portfolio of Sites

10 to Characterize for Selecting a Nuclear Repository, Noveaber 1 3 there
is no acknowledgement of NRC staff comments op the final EAs for the first

repository sites, which were highly critical of the way in which DOE had

responded to concerns about geotechnical issues; nor is there any
acknowledgement of the pending law suits regarding the repository site

selection process.
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10. Page 3, Advances in Technical Planning. The discussion of in-situ testing
ie contradictory. On the one hand, DOE says that in-situ testing is the
“most important” aspect of site characterization, yet when the proposed
schedule extensions are closely examined, DOE has not allowed sufficient
time for the completion pf in-situ testing prior to preparation of the
draft environmental impact statement (DEIS).

Page 4, Progress in Transportation. DOE has made significant progress in
the transportation area, particularly in the development of the
Transportation Business Plan and g the conflict resolution process to be
used, the role of transportation corridor states in the DOE planning
process, and specific issues such as the request by Wisconsin and other
states that all shipments to the final repository be made by special
trains.

Page 4, Progress in Storage Technologies. The DMPA accurately summarizes
the progress in the development of dry storage technologies which could be
used either at a reactor or at an MRS. The DMPA should note, however,
continuing uncertainties about the performance of dry storage technologies
with consolidated spent fuel, particularly with extended burnup.
Demonstration of dry storage performance in these areas will not be
completed until the early to mid-1990s.

EXTENSION OF SCHEDULE FOR THE FIRST REPOSITORY

43, Pages 4-9, Proposed Schedule Extension Overview. The discussion of the
proposed schedule extension for the first repository does not accurately
summarize the way in which the five-year extension is distributed among
the different task areas. Of the five-year extension, one and
three~quarter years occurs before the start of exploratory shaft
construction. For the period from the start of the exploratory shaft
construction through the issuance of the draft environmental iapact
statement (DEIS), the DMPA adds one and one-quarter years, for a total of
five and one-quarter years. Sinilarly, for the period between the
iesuance of the DEIS and the receipt of a construction authorization from
the NRC, the DMPA adds one and one-quarter years for a total of four and
one-quarter years. Finally, for the period between receipt of
construction authorization and the beginning of full operation (phase 2),
the DMPA adds three-quarters of a year, for a total of eight and
one-quarter yéers. It is a matter of particular concern that the proposed
schedule extension allows only five and one-quarter years from the start
of exploratory shaft construction through the issuance of the DEIS. This
means that DOE is planning to issue a DEIS based.on, at most, two and
one-quarter years of in-situ testing in tuff, one and one-quarter years
in-situ testing in salt, and only one year of in-situ testing in basalt.

Pages 7-8, Optimistic Assumptions About Time Necessary for Explorato
Shaft Construction. The DMPA makes unrealistically optimistic assumptione
about the amount of time which will be necessary for construction of
exploratory shafts and test chambers. The proposed schedule does not
teflect the potential construction difficulties described in the EAs for
Deaf Smith and Hanford.
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15, Pages 7-8, Optimistic Assumptions About Tise Required for In-Situ

Testing. The A achedule does not allow sufficient time for site

characterization, as explained in comment no. 13. It is particularly
disturbing that DOE plans to issue a DEIS and submit a site selection

report to the president, without completing in-situ testing. DOE assunes

that less site characterization data will be needed for site selection

than for the licensing application. This is technically indefensible.
The in-situ testing should be completed before the DEIS is issued.

16. Page 7, Cost Implications of Proposed Schedule Extension. The DMPA states

that the effect of the schedule extension on the costs of the prograa
will be exapined in the next annual fee~adequacy report that the DOE will

submit to the Congress, as required by the Act.” This is wholly
unacceptable. DOE is asking Congress to approve eajor changes in the
entire nuclear waste program without any estimate of the econonic

consequences of the proposed program changes.

Pages 7-9, Optimistic Assumptions About Interaction With NRC, States and

Tribes Regarding Licensing. There is no basis for the optimistic
ascuaptions about DOE interaction with NRC, the States and Tribes

regarding the six areas of licensing discussed on page 9. In particular,
DOE does not seem to understand that reactivation of the second repository
program means that at least seven, and possibly all seventeen states

originally considered in the crystalline repository project, and sore than

20 potentially affected Indian tribes, will now have to be party to the

development of the licensing process. This will certainly complicate and

probably elow the development of the licensing process. For example, the

development of the licensing support system mentioned in Iten 6 on Page 9,
which NRC has proposed to develop through a negotiated rule-making
process, will now have to include not only the first repository states and

tribes, but the potential second repository states and tribes as well.

MRS FACILITY

Page 10, Desirability of MRS. We can agree with the statement that the

greatest advantage of an MRS facility is that it would be an integral and

productive component of the waste-management systen. Unfortunately,
however, DOE has not presented the strongest arguments and evidence in

support of the advantages of an MRS.

DELAY OF THE SECOND REPOSITORY

19. Page 11, Need for Second Repository. The DMPA statement that “even the

lowest current projections of spent fuel generation (see Appendix E)
indicate that the second repository will be needed” is based on

unsupported assumptions about the amount of waste that will require
geologic disposal and the amount of waste which can technically be

emplaced in a geologic repository. Attachment 1, 4 conference paper
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prepared by Wisconsin technical staff (Evans and Halstead, “How Many
Geologic Repositories Will Be Needed?", Waste Management's 87),
illustrates thet the total amount of waste requiring disposal will
probably be less than 140,000 MTU, and that any of the five sites
nominated for characterization for the first repository could accommodate
140,000 MTU. The DMPA should clearly distinguish between the statutory
requirements of the NWPA, and technical capacity requirements for waste

disposal.

20. Page 11, Use of Experience in Siting the First Repository in the Second
Repository Program. Since DOE has not yet succeeded in siting the first
Tepository, it is presumptuous at best to suggest that the second
repository program will be facilitated by “experience of siting the first
repository.”

CONSULTATION AND COOPERATION

21. Pages 11-13, Consultation and Cooperation Negotiations. The DMPA makes no
mention of the extensive discussions which occurred between DOE and the
State of Wisconsin regarding a written consultation and cooperation
agreement between 1982 and 1985.

FINANCIAL ASSISTANCE AND OTHER MEASURES

22. Pages 13-14, Financial Assistance to States and Tribes Affected by the
Second Repository. The DMPA makes no provision for financial assistance
to states and tribes which would be affected by the second repository
program. Given the fact that DOE proposes to spend $200 aillion by 1993
for the second repository, it is necessary that the potentially affected
states and tribes receive financial assistance to monitor the development
of the technologies and siting strategies which will be used when second
repository siting resumes in the 1990s.

23. Pages 13-14, Economic Compensation to Affected States and Tribes. Since
the publication of the DMPA, specific recommendations for massive economic
compensation have been proposed by the Oak Ridge Tennessee MRS Task Force
and by Senatgr Bennett Johnston. The final version of the Mission Plan
Amendment should state whether such proposals for massive econoaic
compensation are acceptable to DOE, and whether such compensation can be
provided from the Waste Fund under current statutory authority, or whether
DOE believes that NWPA will have to be amended in order to allow massive
economic compensation. .

APPENDIX A - PLANS FOR SITE CHARACTERIZATION ACTIVITIES

24. Page 26, Development of Site Characterization Plans. DMPA etates that
before sinking shafts at any site, “the DOE aust submit, for review and

comment, & site-characterization plan (SCP) to the Nuclear Regulatory
Commission, the Governor and the Legislature of the State, and the
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25.

26.

affected Indian tribes, and the public.” The statement iaplies that DOE
will not proceed to sink shafts until after publication of a final SCP,
which hae been revised in response to comments by the NRC, the affected
state and tribes. Is this a correct interpretation of DOE's current

position?
Page 27, In-Situ Testing. The DMPA distinguishes between the tn-situ

testing data, which will be used for site selection and preparation of the

DEIS, and the data which will be used for the license application. This
distinction is dubious on both technical and legal grounds. The schedule

proposed by DOE does not allow sufficient time for in-situ testing prior
to preparation of the DEIS and site selection. The approach advocated by
DOE could result in the selection of a fatally flawed site for the first

repository license application.

Pages 27-28, Site Characterization Plans for the Hanford, Yucca Mountain
Deaf Smith Sites. The DMPA does not adequately discuss the significance
of proposed changes in site characterization plans made since the issuance
of the original Mission Plan in June 1985. This section should provide a

detailed, side-by-side description of the site characterization activities
as originally presented, and the revised site characterization activities

planned based on the final EAs for the three sites.

APPENDIX B ~ SCHEDULE FOR THE DEVELOPMENT OF A FIRST REPOSITORY

27,

28.

Page 31, Schedule Assumptions. DMPA states that the revised schedule for

the first repository is based on five major assumptions. One of these

assumptions is that adequate resources are available based on DOE's fiscal

year 1988 budget request for $725 million. DMPA should discuss the extent

to which the proposed schedule is determined by the Congressional
appropriations process. Would larger appropriations allow earlier

operation of the first repository?

Pages 33-34, Schedule for Site Characterization. As previously stated in

comments 13-15, the schedule for site characterization and in-situ testing
is based on overly optimistic assumptions about the time required for
construction of the exploratory shafts and test chambers, the time

required to conduct in-situ testing, and on the distinction between site

characterization data which will be necessary for site selection as

opposed to tle data which will be necessary for a license application.

APPENDIX C - THE MRS FACILITY

29. Pages 37-38, Functions and Operations of an MRS Facility. The DMPA

accurately acknowledges that there are some uncertainties about the
functions and operations of an MRS, particularly uncertainties about
whether spent fuel will or will not be consolidated prior to emplacement,
and if consolidated, whether the consolidation process will occur

at-reactor or at an MRS. Several other uncertainties are not discussed,
for example, uncertainty as to whether spent fuel from western reactors

will be shipped to the MRS or shipped directly to a repository, and

whether defense high-level waste will be handled by the MRS.
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30. Pages 38-39, Advantages of MRS Facilities. The DMPA accurately describes
the advantages of an MRS in the areas of improvements in systes
development, advantages for the repository, and improvements in the
specification and the performance of the transportation system. The other
alleged advantages, accelerated waste acceptance from the utilities,
improvements in the reliability and flexibility of the waste aanagement
system, and institutional benefits, are inadequately supported.

31. Page 40, Institutional Relations. If DOE is able to develop an effective
working relationship with the MRS host state and local governments, there
could be substantial benefits for the repository program. The final
version of the Mission Plan Amendment should discuss in detail the
proposals by the Oak Ridge Tennessee MRS Task Force for establishment of
an MRS oversight committee which would provide local control over the
day-to-day operations of the proposed facility, and also the proposed
economic compensation package which has been negotiated between DOE and
the Oak Ridge Tennessee MRS Task Force.

APPENDIX D - RESCHEDULING OF THE SECOND REPOSITORY

32. Page 43, Status of Sites Identified in the Draft Area Recommendation
Report (DARR). Regarding the second repository sites and candidate areas

designated in January 1986, the DMPA states: .. . (NJo work other than
a cataloging of comments is planned on this draft report, and the areas
identified in the report are no longer under active consideration.”

(a) What is the schedule for cataloging the comments received on the DARR?

(b) Does DOE at this time plan to prepare any responses to the comments
received?

(c) When will the comments received on the DARR be accessible for review
by states, tribes and the public?

(d) Does DOE plan to use any of the information contained in the DARR
and/or the comments received as part of the technology developaent
and siting strategy studies to be conducted between FY 1988 and
FY 1993?

(e) Does DOE intend to use any of the ioformation contained in the DARR
and/or comments received when second repository siting activities are

=
resumed in the 1990s?

Pages 44-45, Contingency Plan Under Which Second Repository Sites Could be
Considered for the First Repository. The DMPA states that “suitable sites
are likely to emerge from the [first repository] characterization phase,
and hence it is not likely that this contingency plan will be necessary.”
In the “unlikely” event that none of the first repository sites is found
suitable, would DOE consider second repository sites for the first
repository, assuming resumption of second repository siting activities in
the 19908?
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37.

39,

Page 45, Forecast of Waste Generation. The DOE Energy Information
Administration (EIA) mid-case forecast is not an appropriate basis for
planning the nuclear waste disposal system. See the discussion in
Attachment 1, pages 2-4.

Page 45, Prudency of Delaying Second Repository Siting. If it is “prudent
to delay site-specific activity on a second repository” because of
uncertainties in the waste forecast data, why is it not equally prudent to

delay nonsite~specific work on the second repository?
Pages 45-46, Capacity Limitation on First Repository. The DMPA should
explain that the 50.000 MTU capacity limitation on the first repository is
a statutory constraint, and not a technical capacity limitation. See the
discussion in Attachment 1, pages 5-7.

Page 46, Time Needed for Second Repository Site Screening. If the second
repository is not needed until after the year 2020, and if site selection
is expected to require about 25 years, why is it necessary or desirable to
“significantly shorten the site-screening process” through performance-
based siting? How can it be fiscally responsible to spend $200 million
through 1993 on work designed to allow a more rapid site screening
process, if the second repository will not be needed until after 2020?

Page 46, Proposed Expenditures for Second Repository. According to the
DMPA, under the revised program, “expenditures through the year 1993
should total about $200 million.”

(a) Does the $200 million figure include the approximately $65 million
spent on the second repository program through May 1986?

(b) Does the $200 million figure include the approximately $25 million
committed by DOE for work at the Underground Research Laboratory in
Manitoba, Canada, through 1989?

(c) What are the additional second repository expenditures through the
year 1993 going to be spent on? The final Mission Plan Amendsent
should provide an itemized budget plan for FY 1988-93, with specific
budget breakouts for DOE-sponsored research on crystalline rock io
Canada, Sweden, and other countries.

Page 47, Studies of Crystalline Rock. The DMPA states that “DOE will
continue non-site-specific studies of crystalline rocks” and notes that
extensive crystalline rock formations “are available in many parts of the
United States.”

(a) Does DOE intend to study generic characteristics of unsaturated
crystalline rocks as part of the technology development work proposed
through 1993? Will the technology development study consider the
Telative containment performance of unsaturated and saturated
crystelline rocks?
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(b) When site-specific work on the specific repository resumes in the
1990s, does DOE intent to reconsider those western crystalline rock
formations which were excluded from the regional phase studies for
the Crystalline Repository Project?

Page 47, Studies of Sedimentary Rocks. The DMPA states that “studies on

sedimentary rocks not previously considered will be undertaken.”

(a) Does DOE intend to consider eastern bedded salt when second
repository siting resumes in the 1990s?

(b) Does DOE intend to consider eastern shale formations when second
repository siting resumes in the 1990s?

(c) Does DOE intend to consider any other additional sedimentary rocks
either during the generic technology development studies or when
siting resumes in the 1990s?

Page 48, Possible Speed Up in Second Repository Site Screening. The DMPA
states that while the first repository siting process proceeded through
five distinct phases (national, regional, area, location, and site), “a
possible strategy for the second repository could allow fewer areas of
emaller size to be selected early in the process.”
(a) Does DOE have any plans to evaluate the suitability of this expedited

siting strategy for the sites and areas designated in the DARR?

(b) What plans does DoE have for involving the potentially affected
States and Tribes in the development of the performance-based siting
strategy?

(c) Why does DOE believe it is desirable or necessary to develop an
expedited siting strategy for the second repository, if a second
repository will not be needed until after 2020?

Page 48, International Research on Crystalline Rocks. The DMPA states
that DOE intends to continue and enhance its international crystalline
repository research prograa.

(a) How much of the $200 million expenditure on the second repository
proposed through 1993 will be spent on international research on

eryetelfine rocks?

(b) Does DOE have any plans to continue participating in studies at the
Underground Research Laboratory in Manitoba after the current
agreement with Atomic Energy Canada Limited expires in 1989? If so,
what activities and expenditures are planned?

(ce) Does DOE have any plans to participate in the research at the
proposed Swedish Test and Evaluation Facility in crystalline rock?
If so, what activities and expenditures are planned?
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(d) Does DOE have any plans to participate in research at the proposed
French Test and Evaluation Facility in crystalline rock? If so, what
activities and expenditures are planned?

(e) Does DOE have specific plans for research on crystelline rock in
countries other than in Canada, Sweden and France? If so, what
activities and expenditures are planned in each country?

How will the newly established International Committee of
Crystalline - Program Directors operate? Will the Committee receive

money from the Waste Fund created by the NWPA? What are the
anticipated expenditures for the International Committee through 1993?

(g) Does DOE have any plans to involve potentially affected States and
Tribes in the international crystalline rock studies?

Page 48, Research on Subseabed Disposal. The DMPA states that DOE
terminated United States participation in subseabed disposal research
because of budgetary constraints “without prejudice to the potential
feasibility of subseabed disposal.”
(a) Do any legal restrictions preclude supporting subseabed disposal

research from the Waste Fund created by the NWPA?

(b) Did DOE aggressively seek appropriations for subseabed disposal
research in FY 1987? If not, why?

(c) Does DOE intend to aggressively seek appropriations for subseabed
disposal research in FY 1988? If not, why?

APPENDIX E ~ FORECAST OF SPENT - FUEL DISCHARGE RATES

45.

Ta, Page 53, Assumptions About Extended Nuclear Fuel Burnup. The EIA
forecasts used by DOE “assume a 30 percent increase in (nuclear fuel)
burnup by 1998 and a constant level thereafter.” The DMPA should explain
that it is the average burnup level that is assumed to increase 30
percent. This is likely to result in a wide range of actual burnup levels
for spent nuclear fuel assemblies from the same reactor, as well as anong
spent fuel agseablies from different reactors of the same type. The

implicationsfor the overall waste management system of such a range of
actual burnup levels are not yet clear.

Page 53, Implications of Extended Burnup for Determining Disposal Capacit
Requirements. The DMPA accurately states that because of the higher heat
output from extended burnup spent fuel, disposal costs and repository
space requirement may not be reduced proportionately to the reduced

tonnage of spent fuel requiring disposal. In other words, extended burnup
may not appreciably reduce technical capacity requirements. It is also

true, however, that a reduction in the amount of spent fuel generated as a
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result of extended buraup could reduce or eliminate the statutory need for
a second repository, siace the NWPA capacity limitation of 70,000 MTU for

the firet repository is silent regarding buroup level or theraal output.
Uader the EIA “Ne New Orders” case, the total emeunt of spent fuel

requiring geologic disposal is about 89,000 MTU, assuming extended burnaup
and 40 year reactor operating lifetimes. If it is assumed that existing
and planned reactors operate for 35 years (instead of 40), and that

one-half of the reactors in the construction pipeline (14 GWe) never

operate, the total spent fuel discharges could be reduced to about 70,000
MTU. Extended burnup, therefore, could under some scenarios reduce the

amount of spent fuel generated to an amount less than the NWPA capacity
liwit for the first repository. See the discussion in Attachment No. 1,
page 3.
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ABSTRACT

DOE's postponement of site-specific work on the second repository program has rekindled debate over the
number of geologic repositories needed for disposal of high level radioactive waste.
approach qrew out of the March, 1979 IRG report, which recommended co-disposal of civilian and defense HLW 1”

a system of regional repositories. The multiple repository approach was adopted by DOE, and incorporated in
the Nuclear Waste Policy Act passed by Congress in December, 1982.
anticipated growth of the nuclear power industry has substantially reduced earlier estimates of the amount
civilian spent fuel which will require geologic disposal.
reactors in the construction pipeline (28 Gue} are expected to discharge about 103,200 MTU of spent fuel by
the year 2036, assuming no increase in fuel burnup rate.
wastes equivalent to as much as 27,000 MTU could require geologic disposal.
from other sources will also require geologic disposal. To
140,000 MTU. The five sites nominated for the first repository, as well as hypothetical sites in granite, tne
host neck under primary consideration for the second repository, a1) appear capable of accomodating up to
140,000 MTU.

(NTRODUCTION

In January 1987 the United States Department of
Energy (D0E) published a Draft ttission Plan Anend-
ment which seeks to clarify the Department$ views
Fegarding the number of repositories which will be
required, and the schedule for repository site
selection.(1) OOE's postponement of site-specific
work for the second repository in May, 1986 rekindled
the debate over how many geologic repositories will
he needed. DOE suggested that there was uncertainty
about whether or not the second repository would be
needed. The Draft Mission Plan Amendment retreats
from that earlier position, and reasserts the need
for a second repository hased both on the statutory
provisions of the Nuclear Waste Policy Act, and on

current projections of snent fuel discharges from
Civilian nuclear power reactors.

This paper presents an overview of the dehate
over how many geologic repositories will be needed.
The evolution of a federal policy based on multiple
repositories is traced from 1979 through 1987. The
high level waste projections used by NOE are
reviewed and evaluated, and alternative projections
of civilian spent fuel and defense high level waste
are presented. Geotechnical constraints on waste
emplacement are reviewed, and the feasibility of
accommodating all of the anticipated high level waste
in one repository is examined. The paper concludes
that one geologic repository can probably accomodate
all of the anticipated high level waste, and recom-
mendations are offered for revising national
policy based on this technical finding.

EVOLUTION OF THE MULTIPLE REPOSITORY APPROACH

The multiple repository debate has its roots in
the report published in March 1979 by the Interagency
Review Group (IRG) on Nuclear Waste Management. At

OCR

the time, federal policy assumed “the selection of a

single national waste repository site which would
conceivably accommodate al] civilian--and defense--
generated waste ready for disposal through the end of
the century, even assuming an expanded nuclear power
industry.” The IRG recomended an alternative
approach, construction of “several repositories sited
on @ regional basis insofar as technical con-
siderations permit.” The IRG gave four reasons for
the recommendation: It would maintain flexibility to
accormodate high level wastes from a wise range uf
nuclear growth and fuel cycle scenarios; it would
provide redundancy that would hedge against the
possibility of operational difficulties causing
unexpected repository shut-down;” it would reduce
systemwide transportation requirements; and it would
foster regional equity in the siting of high level
radioactive waste facilities. However, the IRG
anticipated disadvantages as well as advantages, and
warned: “In applying this regional approach, the-e
is a risk that organizational and political
commitments might develop to particular regions or
Vocations to such an extent that less than full
attention would be given to safety, environmental ana
security considerations. Therefore, the DOE must oe
certain that technical adequacy is a prerequisite tor
site selection and must provide adequate assurance +0
the public in this regard. “(2)

The IRG recommendation was adopted by DOE, and
became the basis for DOE's generic environmental
impact statement (EIS) published in October 1980.
The generic EIS envisioned a system of two or more
repositories sited regionally, with capacities of
50,0U0 to 120,000 metric tons of uranium (MTU) each
determined primarily by the thermal loading capacity
of the host rocks under consideration (basalt,
granite, salt, and shale). Further, the generic Els
presented a forecast of spent fuel disposal require-
ments depending upon different nuclear power growth
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1986 forecast result from assuming higher average
capacity factors for operating reactors, and license
extensions to allow 40 years of operation. (8)

There are two problems with DOE's use of the
EIA forecasts to deternine disposal capacity
requirements. First, OOE has elected to use the
overly optimistic Middle case or UpperRe ference
base. Second, EIA does not forecast spent fuel
discharges beyond the year 2020.(9, 10) On the
other hand, EIA's No New Orders forecast is gener-
atly consistent with forecasts by the electric
utility ingustry.€71, 12, 13, 14) Tne EIA forecast
assumptions are explicit, and provide an acceptable
basis for estimating spent fuel discharges beyond
the year 2020.

EIA's Upper Reference case assumes & doubling
of nuclear power capacity over the next four decades.
All reactors in the construction pipeline (39 Gwe)
are constructed or replaced by reactivation of
mothhalled units. New reactor orders resume in the

and begin operation after 200). By 202u,
installed nuctear capacity reaches 219 GWe. The
ipper Reference case makes other optimistic assump-
tions. All reactors operate for 40 years. The
average capacity factor increases from less than 60
percent at present to 65 percent by 2000, and 70
percent by 2020. The fuel burnup rate increases 30
percent between 1982 and 1998 and holds constant
thereafter, averaging 31,200 MwO/t for BWRs and
39,900 for Paks.

While EIA's Upper Reference case could repre-
sent the future of the nuclear power industry, it is
not an appropriate basis for planning the waste dis-
posal system at the present tome. There is currently
little evidence that the resurgence of the domestic
nuclear power industry anticipated in this scenario
wil) occur, and much evidence to the contrary. Even
DOE assumes no new orcers for civilian reactors until
the early-to mid-199U's. The first new reactor
orders will have no impact on the waste disposal sys-
tem until after the year 2001. Finally, planning
based on this overly optimistic scenario has major
ramifications for other aspects of the nuclear waste
program, For example, determining the appropriate
disposal fee for defense wastes, use of the EIA Upper
Reference case unfairly shifts costs to utility rate-
payers, regardless of which defense waste projection
is used,

EIA's No New Orders case is the nost appro-
priate basis for planning the waste disposal syste
at the present time. Under this scenario, no new
nuclear power plants areserdered throuoh the year
2020. Twenty-five reactors (28 GWe) currently in
the construction pipeline, are completed in addition
to 78.5 Gwe of nuclear capacity currentlyoperating.Installed nuclear capacrty peaks at 107 Ge in 2007,
declines to 55 Gwe by 2020, and all units are assumed
retired by about 2036. Atherwise the same optimistic
assumptions of the Upper Reference case apply: All
reactors operate for 40 years, average capacity fac-
tor increases to 70 percent by 2020, and fuel burnup
rates increase 30 percent between 1983 and 1998.

In Table total spent fuel disposal require-
ments for the No Hew Orders case are projected using
the same assumptions as CIA, except for a slightly
higher spent fuel discharge rate. Average lifetime
discharges were estimated at 960 MTU/GWe for reactors
currently in operation, and 990 MTU/GWe were essumed
for reactors in the construction pipeline as of
December, 1985. Discharges were calculated for two
burnup cases. With no increased fuel burnup, the lo
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New Orgers case results in total spent fuel dis-
charges of 103,200 MTU. With increased fuel burnup,
the total spent fuel discharges amount to 88,600.
The corresponding projections for EIA's Upper
Reference case are 214,500 MTU (no increased burnup)
and MTU (extended burnup).

Table JJ
Spent Fuel Disposal Requirements,

EIA 1986 No New Orders Case

Spent Fuel Discharges
(metric tons of uranium)

TrcreasedFuel lio Increased
Burn Up - Base Case Fuel Burn Up

Current Inventory 12,400 12,400
As of 12/31/85.

Currently Operating
Reactors (78.5 Gwe),
1966-2024 54,900 63,100

Reactors in
Construction
Pipeline (28 Gwe),
1986-2035 21,300 27,700

Total 88,600 103,200

For determining repository disposal require-
ments based on thermal loading, no credit is taken
for increased fuel burnup rates. While extended
hurnup reduces the amount of spent fuel produced, it
increases the heat and radioactivity uf the resulting
spent fuel. The net effect of extended burnup on the
waste disposal system is not yet clear.(10,17) On
the other hand, the NWPA capacity limit for the first
repository is 70,000 MTU, regardless of burnup.

Other developments could result in either higher
or lower discharges under the No New Orders case.
There is currently interest tn the electric utility
industry about extending reactor lifetimes to 50
years, or longer.(20) A 50 year reactor lifetime and
extended burnup would result in discharges totalling
105,750 mtu. Conversely, if reactor lifetimes are
limited to only 30 years and no increased burnup is
assumed, then spent fuel discharges could amount to
78,700 MTU.

Oe fense High-Level Radioactive Waste

One of the major uncertainties in planning a national
high level radioactive waste disposal system is the
ainount of defense wastes which will require geologic
disposal. DOE annually publishes defense high leve)
waste inventories and projections as part of the
Integrated Data Base prepared by Oak Ridge National
Laboratory. Most defense high level waste is pre-
sently stored in underground tanks as liquid, sludge,
slurry, or saltceke: Current and projected volumes
by waste form are presented in Table Ill. The
defense high level waste will be solidified in
borosilicate glass before disposal in a geologic
repository. A processing facility is already under
construction for this purpose at the Savannah River
plant, and is expected to produce about
canisters by 2020.(26) According to the Oak Ridge
projections, the solidified wastes at Savannah River
would represent about percent of the projected
total defense waste volume in 2020, but would contein
aloost 25 percent of the total radioactivity. O0E
assumes that two canisters of defense waste equal one
MIU of civilian spent fuel.
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site. (10 CFR sec. 960.5-2-9) Principally, a

potential site must have a rock interval of suffi-
cient vertical and lateral extent so as to accom-

modate a repository, the rocks to he excavated are

of such condition that construction in the reposi-
tory poses no “undue hazard,” and the construction
of a repository in such racks is bath technically
and financially feasidle.

Repository Capacity Constraints of Nominated Sites

The final environmental assessments (EAs) pre-
pared for the first repository site nominations as

required by NWPA, describe specific sites in three

mologic media--basalt, welded tuff, and salt. The
FAs address the broad range of concerns in section

of the siting guidelines, concluding
that, although the five sites are different in terms
of their gross rock characteristics, all five sites
do meet the basic qualifying conditions of the size,
construction feasibility and cost feasibility. with
one exception, the favorable condition described in
section 960,5-2-Hal(1), which deals with rock body
size at any one site being sufficient to allow on-

site flexibility in ultimate repository location, is
also met by the sites nominated by the Secretary of
NOE for the first repository on May 28, 1966.

Hanford, Washington, The Reference Repository
Tocation extends over 10,000 acres in the west-
central part of the 570-square-mile Hanford Reser-
vation in the State of Washington. The principal
mologic unit of interest is the Cohasset flow in
the 15-million-year-old Grande Ronde basalt within
the Columbia River Basalt Group. The Cohasset flow
is 240 to 266 feet thick and lies 2,850 to 3,100

feet below the ground surface. Wo significentgeologic structures limit the lateral extent of the
Cohasset flow in the vicinity of the repository
location. (34)

The design repository is based on the detailed
repository underground layout study, which provides
for a subsurface areal catent of 1,978 acres using 3
singte container per borehole emplacement concept.
Considering the approximate thermal load of 1.2 kilo-
watts of thermal energy per metric ton of uranium
(kW/MTU), equivalent to one spent fuel assembly fron
@ pressurized water reactor per waste package, the
ovecall theraal loading fur the Hanford site is 70
kW/acre. The thermal loading assumes spent fuel ten
years out of reactor, and no increase in burnup rate.
(See Table VI for a summary of these paraneters for
the Hanford site, as well as for the other four
Nominated sites discussed below.)

Yucca Mountain, Nevada. The Yucca Mountain site is
Tocated 85 mites northwest of Las Vegas in the
southwest corner of the Nevada Test Site. The
principal geologic unit of interest in the Topopah
Spring member of the 13 million-year-old Paintbrush
Tuff Formation. The Topopah Spring member is a
welded tuff formed from several volcanic ash flows.
It fs about 1,150 feet thick and extends over an area
of 1,850 acres within the primary repository area.
The primary area is bounded on the east and west by
major faults. Several possible repository expansion
areas, totaling about 6,600 acres in extent, lie to
the north, east, and west of the primary repository
area. These secondary areas have not, to date, been
thoroughly investigated. (37)

Sites Nominated for First Repository Characterization
Table VI

Subsur face Apperent
Extent Overal)

of Design Thermal Subsur face
Geologic Repository Loading Area Available

Site Media Geologic Unit (acres} (kW/acre) (acres)

Hanford Basalt Cohasset flow, Grande 2,000 70 10,000
Ronde Basalt

Yucca Mountain Welded Tuff Topopah Spring Heber, 1,520 55 1,850 (Principal Area) +

Paintbrush Tuff 6,800 (Secondary Areas}

eat Smith Redded Salt Lower San Andres 38 5,70
~ Unit 4 .

tichton Oomal Salt Richton Dom 2,020 42 5,440

Navis Canyon Bedded Salt Salt Cycte 6 of Paradox 1,930 44 5,760
Formation

Mefs. 23, 34, 35, 36, and 37.

The design repository would extend over 1,520 sub-
surface acres at a depth of 750 feet below ground
surface. The apparent overall thermal loading pro-
vided by a 70,000 MTU repository at 1.2 kW/MTU fs
About 55 kW/acre. The limited extent of the primary
repository areas and the uncertainty related to
uharacterization of the secondary areas indicate
that the favorable condition related to site location

and flexibility in the siting quidelines at section
fs not met at Yucca Mountain. While

it appears technically possible to construct
repository with a capacity of 140,000 MTU at Yucca
Mountain, the information available in the EA sug-
gests a degree of uncertainty about emplacing
more than 100, MTU at the site.
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Moreover, additional pre-emplacement cooling of
20-40 years could substantially increase repnsitory
design capacity, lowering the anticipated thermal
loading by 40 percent or more.(38) Such additional

Table VIII

pre-emplacement cooling could occur either at reactorsites or ata monitored retrievable storage (MRS)facility.(18, 19)

Potential for 140,000 MTU Capacity Repository
Based On Geologic Constraints

Favorable Available Subsurface AreaGeologic Conditions As Per Relative to Requirement
Site Media Section 960.5-2-9 (1) for 140,000 MTU Repository

Hanford Basalt Present Much Larger
Yucca Mountain Welded Tuff Not Present About Same
Deaf Smith Bedded Salt Present Larger
Richton Danal Salt Present LargerOavis Canyon Bedded Salt Present LargerGeneric Granite Assuned Present Larger
Refs. 33, 36, 35, 36, 37, and 38.

CONCLUSIONS AND RECOMMENDATIONS

This overview of high level radioactive waste
projections and repository disposal capacity results
in three major conclusions. First, the projected
disposal requirements for civilian spent fuel,
civilian high level waste, and defense high level
radioactive waste are less than 140,000 Second,
the five sites reconmended for the first repository,
along with the generic granite sites under consider-
ation for the second repository, all appear capable
of accommodating up to 140,000 MTU. The one possible
exception is the site at Yucca Mountain, Nevada,
where construction of a repository for 140,000 MTU
would require expansion into a nearby rock formation.
Third, there does not appear to be a need for more
than one repository based on disposal capacity
requirements. To the extent that more than one
repository is required, the case must be based on
reasons other than repository capacity, for example,
on issues such as regional equity, technica)
redundancy or systemmide transportation impacts.

Based on the findings and conclusions of this
paper, the following recommendations are offered for
the assessment of disposal capacity requirements and
its use in systems planning. First, the waste dis-
posal system should be planned on the basis of dis-
posal requirenents resulting from the No New Orders
cease for civilfan nuclear power and the maximum case
developed for defense high level waste. The
potential reduction in the amount of spent fuel
resulting from extended burnup should be fgnored in
calculating repository disposal requirements, because

‘the increased thermal loading of the resulting spent
fuel may offset the reduction in the amount of spent
fuel. Second, the nuclear waste disposal system
should be planned around one serlogic repository with
@ capacity of approximately 140,000 MTU. If a second
repository should be needed, ft will not be needed
until well after the third decade of the next cen-
tury, which allows ample time for planning. Third,
in the selection of repository candidate sites, the
ability to acconmodete up to 140,000 MTU capacity
should be explicitly considered. This would require
amending DOE's site selection guidelines. Fourth,
greater consideration should be given to increased
pre-emplacement cooling time efther at reactors or
at a monitored retrievable storage (MRS) facility.

10.
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STATE OF COLORADO

EXECUTIVE CHAMBERS
V bee State ageter
Oenver (oboedee BYZU
Phone (105) B60 2471

April

Ben C.

15, 1987

Rusche
Director
Office

Was
of Civilian Radioactive

te Management
U.S. Department of Energy
Washington, D.C. 20585

Dear Mr. Rusche:

ce LOSMe fo. SE
Smee .

* se

\eNga
Nuare*-

Rov Romer
Covernor

Thank you for your letter of January 28, 1987, transmitting the
draft Mission Plan Amendments.

Following review of that document the State of Colorado is very
concerned about the suitability of transporting high level
radioactive waste through Denver and the intermountain corridor

These concerns stem from a
number of factors including, but not limited to, emergency responsecapabilities, terrain, weather and road conditions.

(I-70 west of Denver to Grand Junction).

Please keep this office informed of the status of the proposed
amendments and other related aspects of your program.

Sincerely,

Roy Ro
Govern

OCR

Ca rent
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OFFICE OF ENVIRONMENTAL PROJECT REVIEW
WASHINGTON, D.C. 20240 =

ER 87/164
MOY 2 1997

J. Bennett Easterling, Director
Policy and Institutional Planning

Division, RW-42
Office of Civilian Radioactive

Waste Management
U.S. Department of Energy
1000 Independence Avenue, S.W.
Washington, D.C. 20585

Dear Mr. Easterling:
The Department of the Interior has reviewed the draft mission plan amendment (DMPA)
for the Civilian Radioactive Waste Management Program and has the following
comments.

Site Selection

The DMPA indicates on page 3 that concurrently with site characterization, the
Department of Energy (DOE) will carry out studies of environmental and socioeconomic
conditions in areas of the candidate sites. The DMPA also notes that plans for these
studies "are currently in review." We recommend the public (including other Federal
agencies) have an opportunity to review and comment on such plans. We urge that
reviewers of each site characterization plan as noted on page 3 should include Federal
agencies where appropriate. Please clarify whether these plans will be available for our
review in the Mission Plan Amendment.

Another issue which should be clearly addressed is whether DOE plans any additional
Studies at sites nominated but not recommended for characterization (e.g., the Davis
Canyon site in Utah). Further, the amendment should describe what would happen if any
one of the three recommended sites were found to be unacceptable during site
characterization (i.e., would one or both of the two additionally nominated sites also be
characterized).

The DMPA includes a schedule for the first repository on Table 1, page 8, which is to be
sent to Congress for a number of actions related to siting and development of the
Proposed repository. We believe that the schedule for the first repository should be
revised to include time estimates required to complete needed monitoring studies related
to potential adverse impacts to fish and wildlife resources. We recommend that the DOE
planning process should reflect the time (at least 3-5 years) that would be needed for
such studies,

516 HQ0006317
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J. Bennett Easterling, Director

A risk of potential adverse impacts to federally listed endangered and threatened
species, waterfowl and other migratory birds, anadromous salmonids and sturgeon in the
Columbia River drainage, and Fish and Wildlife Service refuge resources, was identified
in our review of the final assessment of the Hanford site (ER 85/131) dated August 25,
1986. In our review we recommended the need for further detailed discussions and
analyses of potential consequences to these resources and the need for a monitoring
program and a mitigation plan be included in the Mission Plan.

Similarly, the discussions about selection of a second repository in Appendix D should
recognize the time estimates for fish and wildlife resource studies that may be required
in that siting process.

We encourage the DOE to contact the Regional Director, U.S. Fish and Wildlife Service,
Lloyd 500 Building, Suite 1692, 500 N.E. Multnomah Street, Portland, Oregon 97232 (Tel:
FTS 429-6150 or Com. 503-231-6150) to discuss monitoring needs related to the proposals
for the Hanford site.

Mineral Resources

Mineral resources may be affected by development of the three candidate sites. At least
two of the candidate sites may have mineral resources: (1) The Deaf Smith County,

3 Texas, site may contain resources of glass sands and/or uranium, and (2) the selection of
the Yucca Mountain location, imprecisely located as being in southern Nevada, may
affeet development or exploration of known or potential gold and base metal resources.

We suggest that precise map locations or location descriptions of the candidate sites be
included in future documents, and that subsequent mission plans or related documents
include an analysis of impacts to mineral resources that may occur as a consequence of
site development.
Schedule for the Development of the First Repository

4 We recommend the schedule for the first repository shown in Table 1 on page 8 should be
revised to include the expected dates for issuance of draft and final site characterization
plans for the three candidate sites as discussed on page 33 of Appendix B.

We hope these comments will be helpful to you.

Sincerely,

“Bruce Blanchard, Director
Environmental Project Review

HQ0006318
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