
Homestake Mining California 
P.O. Box 98 

Grants, NM 87020 
 

Tel +1 505 287 4456 
Fax +1 505 287 4457 

 

July 6, 2022 

ATTN: Document Control Desk 
Document Control 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555-0001 
 
ATTN: Mr. Ron C. Linton 
Project Manager / Hydrogeologist 
U.S. Nuclear Regulatory Commission 
Decommissioning, Uranium Recovery & Waste Programs 
Office of Nuclear Materials Safety and Safeguards 
MS T-5A10, 11545 Rockville Pike 
Rockville, MD 20852 

RE: Homestake Mining Company of California Reply to NRC Staff’s Proposed 
Amendment to License Condition 36.E, Grants Reclamation Project, Materials 
License SUA-1471; Docket 040-08903.   

 
Dear Mr. Linton: 

By letter dated May 24, 2022 [ADAMS Accession No. ML22131A180], the U.S. Nuclear 
Regulatory Commission (NRC) requested that the Homestake Mining Company of 
California (HMC) submit a license amendment request (LAR) to amend HMC’s materials 
license SUA-1471, License Condition (LC) 36.E. NRC staff’s stated rationale for the 
need to amend LC 36.E is to clarify the requirements for demonstrating compliance with 
the 20 pCi/m2s radon flux standard in 10 CFR 40, Appendix A, Criterion 6A(2) as 
identified in the staff’s letter dated May 5, 2021 (ML21124A358) withdrawing the Notice 
of Violation (NOV) as documented in NRC Inspection Report 040-08903/2016-001 
(ML17088A761). 

HMC has identified several concerns with the NRC staff’s proposed modifications to LC 
36.E, and also has concerns regarding NRC staff’s stated interpretation that the Small 
Tailings Pile (STP) is currently a “non-operational” tailings impoundment; therefore, 
HMC considers submittal of this LAR premature pending resolution of these issues. 
These concerns are based on information contained in 10 CFR 40, Appendix A, 
corresponding statements of consideration in the Federal Register, and the following 
communications between NRC staff and HMC: 
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1. NRC staff’s May 5, 2021 letter of withdrawal of the 2017 radon flux NOV 
(ML21124A358) stating that the 2003 LAR (the tie-down document for 
Amendment 36 as cited in LC 36.E) contains ambiguous language regarding the 
method to be used for annual demonstration of compliance with the radon flux 
standard. 

2. NRC staff’s October 20, 2021 letter (ML21257A126) containing interpretations 
that the side slopes of the LTP are “closed” to consideration in determining 
compliance with the flux standard, and that the Small Tailings Pile (STP) is 
considered a “non-operational” tailings impoundment. 

3. HMC’s interpretations of the requirements of 10 CFR 40, Appendix A with respect 
to the applicability of the 20 pCi/m2s radon flux standard and annual 
demonstrations of compliance under Criterions 6(2), 6(3), and 6A(2) as submitted 
to NRC staff in a letter dated December 17, 2021 (ML21356A601).  

Consistency between applicable conditions of materials license SUA-1471 and the 
regulatory requirements of Criterions 6(2), 6(3), and 6A(2) of Appendix A is central to 
HMC’s concerns regarding the staff’s suggested modification of LC 36.E. HMC seeks a 
unified interpretation of applicable Appendix A regulations to resolve issues surrounding 
LC 36.E and the operational status of the STP. The intent is to ensure that all related 
license conditions are consistent with Appendix A regulations such that HMC can 
maintain compliance with those requirements while focusing its efforts to achieve the 
ultimate solution as soon as possible, which is completion of final radon barrier and 
erosion protection across all portions of the LTP and STP. 

The details of HMC’s concerns with respect to the proposed modification of LC 36.E are 
provided below. 

NRC staff proposes elimination of the existing reference in LC 36.E to HMC’s 2003 
amendment request (ML033030501) for an extension of reclamation milestones for 
placement of final radon cover on the LTP and STP. This modification would contradict 
the staff’s February 6, 2004 approval of Amendment 36 as detailed in the corresponding 
decision document (ML040400140). Amendment 36 was approved by NRC staff with 
the addition of LC 36.E in what HMC has determined is a clear articulation of the specific 
method to be used for annual demonstrations of compliance with the radon flux standard 
under Appendix A Criterions 6A(2), 6(2), and 6(3).  NRC staff consistently applied the 
terms of Amendment 36 in addition to LC 36.E as written for thirteen years between 
2003 and 2016 for annual demonstrations of compliance with the flux standard. 

In 2017, HMC was compelled to modify the method for this annual demonstration in 
response to NRC staff’s issuance of an NOV for HMC’s alleged failure to 1) collect a 
sufficient number of annual radon flux measurements in accordance with EPA Method 
115, 2) calculate annual average flux values in a manner consistent with EPA Method 
115, and 3) maintain radon emissions on the top of the LTP below the radon flux 
standard given in Criterion 6 of 10 CFR 40, Appendix A.    
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According to NRC staff’s May 5, 2021 letter of withdrawal of the 2017 radon flux NOV 
(ML21124A358), the 2003 LAR (the tie-down document for LC 36.E under Amendment 
36) contains ambiguous language regarding the method to be used for annual
demonstration of compliance with the radon flux standard. However, this conclusion is
contradicted by NRC staff’s documented 2004 decision to approve Amendment 36
(ML040400140). Amendment 36 was approved by NRC staff in part based on HMC’s
demonstration of concurrent compliance with the radon flux standard as detailed on
page 5 of the 2003 LAR (ML033030501) as follows:

“Radon flux measurements were made on the exposed interim cover of both 
tailings piles on October 20-21, 2003 with similar results. Using the October 1994 
data obtained for the rock-covered portions of the LTP along with the recent flux 
measurements on the interim cover, the present average flux on the LTP is 
calculated to be 14 pCi/m2s.   

Radon flux measurements were also made on October 20-21, 2003 at the same 
locations of the STP as were made in August 1995. Using the same averaging 
technique, the present average radon flux for the STP is 6 pCi/m2s.   

These results show that the STP and LTP presently comply with the 20 pCi/m2s 
standard set forth in 10 CFR Part 40, Appendix A.” 

In approving Amendment 36, NRC staff added LC 36.E, which specifies use of radon 
flux surveys in accordance with the method specified in HMC’s 2003 LAR as quoted 
above. For the LTP, the method of calculation for radon flux described in the 2003 LAR 
was based on a radon flux survey conducted on top of the LTP, and area-weighted 
averaging of the results with the final 1994 radon flux measurements taken on the side 
slopes of the LTP prior to placement of the erosion protection layer. This method is 
consistent with the requirements of Criterions 6(2), 6(3), and 6A(2) as defined in the 
Federal Register statements of consideration for these Appendix A regulations.  

A February 2, 2004 email from NRC staff to the HMC Closure Manager documents that 
this method was NRC staff’s intended requirement for annual demonstration of 
compliance as specified in LC 36.E, specifically referencing the radon flux 
measurements described on page 5 of HMC’s 2003 amendment request (quoted 
above).  While HMC has been unable to locate this email documentation on ADAMS, 
attached is a copy of the February 2, 2004 email between NRC staff and the HMC 
Closure Manager for documentation and staff review (Attachment 1). NRC Staff’s 
2004 decision analysis for approval of Amendment 36 (ML040400140) specifically 
references this February 2, 2004 email correspondence. 

NRC staff’s proposed modification of LC 36.E would eliminate reference to the 2003 LAR 
as the approved tie-down document for this license condition and would replace it with 
reference to the procedures described in 40 CFR Part 61, Appendix B, Method 115 as 
the approved method of demonstrating compliance with the radon flux standard.  Method 
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115 describes a tailings pile after disposal1 as a single region but does not define what 
this means if there is more than one region of a closed tailings pile such as the LTP. 
Because Method 115 is merely a technical method promulgated by EPA for 
measurement of radon flux and does not reflect standards that apply to uranium mill 
tailings piles regulated by NRC under UMTRCA Title II, HMC concludes that Method 115 
does NOT supersede NRC’s Appendix A regulations and official interpretations in the 
Federal Register that average radon flux is to be calculated over the entire impoundment 
as specified in Criterion 6(2).  

Criterion 6(2) is clear that compliance with the flux standard is to be evaluated as an 
average “…over the entire pile or impoundment using the procedures described in 40 
CFR part 61, Appendix B, Method 115” (emphasis added).  This regulatory requirement 
means that if a pile after disposal (in closure) consists of more than one region (such as 
the top and side slopes of the LTP), the formula in Method 115 for weighted averaging 
over an entire pile [as defined in Section 2.1.7 (b) of the Method] MUST be used in 
calculating the average flux for demonstration of compliance with the radon flux standard 
as defined in Criterion 6(2) and official interpretations in the Federal Register that 
average radon flux is to be calculated over the entire impoundment. 

Based on NRC staff’s October 20, 2021 letter stating that the side slopes of the LTP are 
“closed” to consideration in determining compliance with the flux standard 
(ML21257A126), HMC cannot agree with the staff’s proposed revision of LC 36.E 
without clarification of how Method 115 applies to the LTP in a manner that is consistent 
with Criterion 6(2) requirements.  Without such clarification, the staff’s proposed change 
to LC 36.E would violate the “entire impoundment” requirement of the radon flux 
standard as stated in Criterion 6(2) of Appendix A.  It would also violate Criterion 6(3) 
which states that, in a phased emplacement of the final radon barrier (as was approved 
for the LTP based on the existing 1993 Reclamation Plan), the verification of radon flux 
rates required by Criterion 6(2) must be conducted for each portion of the pile or 
impoundment as the final radon barrier for that portion is emplaced.  Precedent for this 
approach has been previously established; for example, Western Nuclear used this 
precise strategy to close the Split Rock, Wyoming tailings impoundment.  Neither 
Criterion 6(2) nor Criterion 6(3) have a provision for demonstrating compliance with the 
flux standard for a sub-portion of the impoundment that lacks final radon cover (i.e., 
averaging measured radon flux values only on an unfinished portion of the pile). 

Based on the above information, it is not clear to HMC that modification of LC 36.E is 
necessary as the method for annual demonstration of compliance with the flux standard 
specified in HMC’s 2003 LAR, as was routinely observed by HMC and accepted by NRC 
staff from 2003 through 2016, is consistent with Criterions 6A(2), 6(2), and 6(3) under 
Appendix A.  To ensure compliance with these Appendix A requirements, including use 
of Method 115, HMC concludes that moving forward it is appropriate for annual 
demonstrations of compliance with the radon flux standard to consist of a radon flux 

1 A tailings pile “after disposal” as described in Method 115 presumably means that the pile is closed to 
further disposal of 11e.(2) byproduct material, and the impoundment is therefore no longer in “operation” 
and is instead in “closure”.  The latter terms are clearly defined in 10 CFR 40, App. A, Introduction, 
Definitions. 
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survey of the interim cover on top of the LTP (the unfinished region of the pile) with 100 
measurements (for consistency with Method 115), and that the resulting arithmetic 
average flux for that region of the pile be used to determine a weighted average over the 
entire impoundment [as required by Criterion 6(2)], inclusive of the 1994 final radon flux 
measurements taken on the side slopes of the LTP after placement of final cover and 
prior to placement of the erosion protection layer [as required by Criterion 6(3) for a 
phased emplacement].      

Based on the above considerations, HMC formally requests that NRC staff review the 
information contained in this letter and respond to HMC’s December 17, 2021 review of 
applicable Appendix A regulations (ML21356A601).  After NRC consideration of this 
information, HMC would like to request a meeting between the staff and HMC to discuss 
HMC’s concerns, clarify the staff’s interpretations, and to determine a path forward.  

Thank you for your time and attention on this matter.  If you have any questions, please 
contact me via e-mail at bbingham@homestakeminingcoca.com or via phone at 
505.290.8019. 

Respectfully, 

Brad R. Bingham 
Closure Manager 
Homestake Mining Company of California 
Office: 505.287.4456 x35 | Cell: 
505.290.8019 

Copy To: 

W. Frasier, DOE, Grand Junction, Colorado
M. Purcell, Region VI EPA, Dallas, Texas
A. Maurer, NMED, Santa Fe, New Mexico
M. McCarthy, Barrick, Salt Lake City, Utah (electronic copy)
D. Lattin, Barrick, Elko, Nevada (electronic copy)
R. Whicker, ERG, Albuquerque, New Mexico (electronic copy)
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ATTACHMENT 1  

Email Communications Between NRC Staff and HMC Dated February 2, 2004 
 

 



3UI VonTill - RE: Milestone Extension Request P 1

From: "Cox, Al (Albuquerque)" <ACox @barrick.com>
To: wBill VonTill" <RWV~nrc.gov>
Date: 2/2/04 6:59PM
Subject: RE: Milestone Extension Request

Bill,
Your proposal seems appropriate to me and I have no problems. Assuming the license amendment is
processed and approved by the March 31 date, we will include the 2003 radon flux evaluation in this year's
annual CAP report; the report is due March 31, 2004.

If you have any other questions, please call or e-mail.

I plan to be at the annual meeting in Denver (March I believe) and hopefully we will have a chance to visit
at that time. If you believe that it would be beneficial to have a meeting with yourself, myself and/or NRC
staff sometime during that meeting, please advise and I can work with you and staff to set up the meeting.
Depending on the topic(s) at hand, I can have G. Hoffman there as well.

Please be advised that I have closed the Barrick Management office in Albuquerque last week and moved
my office to the Grants site. All of the address and telephone particulars are as listed below. I do not
believe that I need to make a formal letter communication on this to NRC; however, if that is not the case,
please advise and I will draft a letter.

Thanks ... Al
Manager - Grants & Southwest U.S.
Homestake Mining Company of CA
P.O. Box 98
Grants, NM 87020

Street Delivery Address:
Highway 605
Grants, NM 87020

Tele: (505) 287-4456 Ext. 17
FAX: (505) 287-9289
Cell: (505) 400-2794

-----Original Message-
From: Bill VonTill [mailto:RWV~nrc.gov]
Sent: Mon 2/2/2004 1:50 PM
To: Cox, Al (Albuquerque)
Cc:
Subject: RE: Milestone Extension Request

Al,

As discussed, we would like to add an E. to license condition 36 that specifies that Homestake will
perform an annual radon flux survey, as indicated on page 5 of your October 28, 2003 submittal. We also
need to specify that the results be submitted annually. Looking at the license, license condition 35E
requests that an annual groundwater CAP report be submitted by March 31 of each year. We could have
you include the radon flux info in that. Let me know if that works for you.

William von Till
Project Manager
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U.S. Nuclear Regulatory Commission
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