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On January 27, 2020 NJ Governor Murphy signed Executive Order 100 which ordered the
Department of Environmental Protection to  adopt Protecting Against Climate Threats (“PACT”)
regulations.   The PACT regulations will, among other things, integrate climate change
considerations, such as sea level rise, into its regulatory and permitting programs, including but not
limited to, land use permitting, water supply, stormwater and wastewater permitting and planning,
air quality, and solid waste and site remediation permitting.   As such, all programs were required to
determine if any regulations would be affected.  The Radiation Protection Program determined that
only Subchapter 59, Licensing Requirements for Land Disposal of Radioactive Waste (10 CFR 61
incorporated by reference) was affected because of the use of the term 100-year flood plain. 
 
Attached is an advanced copy of a portion of the proposal.  Because almost all DEP regulations are
affected by this Executive Order, the proposal is over 900 pages.  The attachment includes only the
Radiation Protection program summary and changes. 
 
 
Here are definitions as they appear in the current rules, NJAC 7:13 to assist you with your review:
 
"Flood hazard area" means land, and the space above that land, which lies below the flood hazard
area design flood elevation. Structures, fill and vegetation that are situated on land that lies below
the flood hazard area design flood elevation are described as being "in" or "within" the flood hazard
area. The inner portion of the flood hazard area is called the floodway and the outer portion of the
flood hazard area is called the flood fringe. Figures A and B at N.J.A.C. 7:13-2.3 illustrate these areas
as well as the riparian zone along a typical water. The flood hazard area on a particular site is
determined using the methods set forth at N.J.A.C. 7:13-3. There are two types of flood hazard
areas:
1. Tidal flood hazard area, in which the flood hazard area design flood elevation is governed by tidal
flooding from the Atlantic Ocean. Flooding in a tidal flood hazard area may be contributed to or
influenced by stormwater runoff from inland areas, but the depth of flooding generated by the tidal
rise and fall of the Atlantic Ocean is greater than flooding from any fluvial sources; and
2. Fluvial flood hazard area, in which the flood hazard area design flood elevation is governed by
stormwater runoff. Flooding in a fluvial flood hazard area may be contributed to or influenced by
elevated water levels generated by the tidal rise and fall of the Atlantic Ocean, but the depth of
flooding generated by stormwater runoff is greater than flooding from the Atlantic Ocean.
 
"Flood hazard area design flood" means a flood equal to the 100-year flood plus an additional
amount of water in fluvial areas to account for possible future increases in flows due to
development or other factors. This additional amount of water also provides a factor of safety in
cases when the 100-year flood is exceeded. N.J.A.C. 7:13-3 describes the various methods of
determining the flood hazard area design flood for a particular water as well as the additional
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Radiation Protection Program Rules, N.J.A.C. 7:28

SUBCHAPTER 59. LICENSING REQUIREMENTS FOR LAND DISPOSAL OF RADIOACTIVE WASTE 

7:28-59.1 Incorporation by reference

The Radiation Protection Program Rules prohibit and prevent the use or presence of unnecessary radiation. At N.J.A.C. 7:28-59.1, the rules incorporate by reference parts of 10 CFR Part 61, which are United States Nuclear Regulatory Commission (USNRC) regulations establishing licensing requirements for land disposal of radioactive waste that are derived from a Federal Executive Order from 1977. The existing rule language was incorporated by reference from USNRC regulations as part the New Jersey Agreement State Program. At new N.J.A.C. 7:28-59.1(c)15, the Department is proposing to incorporate changes to the reference to 10 CFR 61.50, which establishes the disposal site suitability requirements for land disposal, by adding “or flood hazard area, as defined at N.J.A.C. 7:13” after "100-year flood plain" to ensure that there are no gaps between the FHACA Rules and the Radiation Protection Program Rules.  This is necessary because the term “100-year flood plain is not a defined term in the FHACA Rules. As New Jersey does not currently have any low- level radioactive waste disposal facilities and it is highly unlikely that such facilities will be sited within the State in the future, the proposed changes will have little to no impact on the radiation protection program or its licensees. Existing N.J.A.C. 7:28-59.1(c)15 through 21 are proposed to be recodified as N.J.A.C. 7:28-59.1(c)16 through 22 with no change in text.

RADIATION PROTECTION PROGRAM RULES, N.J.A.C. 7:28

SUBCHAPTER 59. LICENSING REQUIREMENTS FOR LAND DISPOSAL OF RADIOACTIVE WASTE

7:28-59.1 Incorporation by reference

	(a) – (b) (No change.)

	(c) The following provisions of 10 CFR Part 61 are incorporated by reference with the specified changes:

	1. – 14. (No change.)

	15. 10 CFR 61.50,  add “or flood hazard area, as defined at N.J.A.C. 7:13” after “100-year flood plain"; 

	Recodify 15. – 21. as 16. – 22. (No change in text.)

	(d) – (g) (No change.)












amount of water to be added in various situations.
 
"Flood hazard area design flood elevation" means the peak water surface elevation that will occur in
a water during the flood hazard area design flood.
 
Because this is compatibility category health and safety, the program performed an evaluation based
on the definition of “flood hazard area” and “Flood hazard area design flood elevation”, along with
consultation with the Department’s Land Use staff.  We have determined that the proposed
language would result in a greater amount of land that would be unacceptable for placement of a
low-level radioactive waste facility.  Therefore we believe that the “two or fewer” failures criterion is
met. 
 
Let me know if you have any questions.
Jenny
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