
3/16/22, 8:18 AM blob:https://www.fdms.gov/b431651d-e32b-4412-8435-982a95b78cfe

blob:https://www.fdms.gov/b431651d-e32b-4412-8435-982a95b78cfe 1/1

PUBLIC SUBMISSION
As of: 3/16/22 8:18 AM
Received: March 15, 2022
Status: Pending_Post
Tracking No. l0s-ml38-5kz7
Comments Due: March 15, 2022
Submission Type: Web

Docket: NRC-2021-0173
Operational Leakage

Comment On: NRC-2021-0173-0002
Operational Leakage

Document: NRC-2021-0173-DRAFT-0006
Comment on FR Doc # 2022-00686

Submitter Information

Name: Megan Nally
Address: United States,  
Email: megan.nally@ubalt.edu

General Comment

Comment on NRC-2021-0173. This comment is attached as a word document to allow for proper spacing.

Attachments
Comment

SUNI Review Complete
Template=ADM-013
E-RIDS=ADM-03

ADD:  Brian Benny, 
Mary Neely 
Comment (6)
Publication Date: 
1/14/2022
Citation:87 FR 2361



As a student in an administrative law class, I have become increasingly interested in taking an 

active role in the administrative process by providing comment. After reviewing the Nuclear 

Energy Commissions founding statute (The Atomic Energy Act) and § 50.55a of the Code of 

Federal Regulations, I do think that NRC-2021-0173 has so far been promulgated in a 

procedurally sound way, but that it does not fully achieve its objective of clarifying requirements 

to address operational leakage. Specifically, this RIS requires operational leakage to be 

addressed by testing operability and structural integrity in the same manner as in  ASME BPV 

Code, Section XI, but allows for another authorized method for testing structural integrity. Id.

While the RIS does provide an example of another authorized method, it does not provide 

guidelines for licensees to determine if an alternative method will be authorized. Id. The NRC 

should either not allow for another authorized method or should specify the types of alternative 

methods that are authorized.

Evaluation of Procedure

Under the Atomic Energy Act, the Administrative Procedure Act applies to any actions of the 

NRC so long as it does not involve “Restricted Data, defense information, safeguards 

information protected from disclosure under the authority of section 2167 of this title or 

information protected from dissemination under the authority of section 2168 of this title.” 42 

U.S.C.A. § 2231 (West). NRC-2021-0173 does not fall into any of the foregoing exceptions, so 

the rule making procedure is guided by section 553 of the APA. Under 553 (a), the NRC could 

have claimed an exception to comment by claiming the RIS is an interpretive rule. However, the 

NRC choose to seek comment and gave notice well over 30 days before promulgation of the 



final rule. In providing proper notice and comment, NRC-2021-0173 follows the procedural 

requirements of section 553 of the APA.

Evaluation of Substance

NRC-2021-0173 seeks to clarify for nuclear reactor licensees its requirements in handling 

operational leakage. In doing so, it requires licensees to conduct a test for operability and 

structural integrity in accordance with AMSE standards or with another authorized method.

While this does provide reasonable instruction to licensees who wish to follow the ASME 

guidelines, it leaves a glaring blind spot for those who wish to use another authorized method. 

By failing to provide guidelines for an alternative, the NRC could potentially have to deal with a 

large administrative burden of evaluating non-AMSE methods of testing structural integrity. This 

is why I recommend only allowing for ASME methods or providing stronger guidelines for non-

ASME methods.

Burden on the Agency

Allowing for non-ASME methods of testing structural integrity without providing further 

guidance for those methods may lead to an increase of work for the NRC. First, operating 

licensees wanting to use a non-ASME method will likely seek guidance from the NRC on 

whether their method is authorized. Each time the NRC gives this guidance, it creates a non-

legislative rule, which could be subject to judicial review. The burden of proof for a petitioner 

claiming harm from a non-legislative rule is high and often the petitioner does not succeed. See, 

e.g., Heckler v. Community Health Services, 467 U.S. 51, 59 (1984) (requiring a party alleging 

harm from an incorrect interpretation to show detrimental reliance on the interpretation and that 



the reliance was reasonable). However, both the requests for guidance and the suits alone would 

still create a time consuming burden on the NRC. 

Some parties may argue that allowance of Non-ASME methods without guidance may allow for 

innovative and cost saving ways of testing for leakage. While this could be the case, I do not 

think the interest of operational licensees in cost saving and innovative strategies outweighs the 

NRC’s interest in efficiency or in public safety. It is important to the public that the NRC is able 

to effectively monitor nuclear operations in a thorough yet efficient manner. This can be a 

difficult balance and would be made more difficult by the above mentioned burdens this 

proposed RIS would allow. 

Solutions 

The NRC can further meet the purpose of this proposed RIS by either including guidance on 

authorized Non-ASME testing methods in the RIS or by not allowing non-ASME methods at all. 

While either solution would be helpful in terms of efficiency, including guidance would allow 

for some innovation on the part of operational licensees while still preventing administrative 

burdens due to vagueness. Not allowing for non-ASME testing would make the overall process 

less complex and likely lower administrative burden, but would completely disallow for 

innovation for licensees. While either solution will address the aforementioned issue with Non-

ASME testing methods, the former option is less extreme and will likely have the same effective 

as the latter solution. 

Thank you for your time and consideration of this comment. 




	NRC-2021-0173 Comment 6 Attachment
	NRC-2021-0173 Comment 6

