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March 15, 2022 

 
 
Office of Administration 
Mail Stop: TWFM-7-A60M 
U.S. Nuclear Regulatory Commission  
ATTN: Program Management, Announcement and Editing Staff 
Washington DC 20555-0001 
 

Subject: Comments Concerning NRC Draft Regulatory Issue Summary 2021-XX, 
Operational Leakage (87 Fed. Reg. 2361, dated January 14, 2022) (Docket 
ID NRC-2021-0173) 

Submitted via Regulations.gov 

Constellation Energy Generation, LLC (CEG) submits the attached comments on the 
Nuclear Regulatory Commission’s (NRC’s) draft Regulatory Issue Summary (RIS) 2021-XX, 
Operational Leakage, published at 87 Fed. Reg. 2361, on January 14, 2022. 

CEG appreciates the opportunity to review and comment on this draft RIS. We support and 
agree with the comments provided by the Nuclear Energy Institute (NEI) in their letter on this 
subject.  For the reasons outlined in the NEI letter and emphasized here, CEG submits that 
the draft RIS is fundamentally flawed because it attempts to clarify a non-existent 
requirement through guidance, instead of imposing that new requirement through a notice 
and comment rulemaking and in accordance with the backfitting requirement in 10 CFR 
50.109.   

CEG’s specific comments are described in the attachment to this letter.  Please contact 
David Gullott, Director of Licensing, at 630-657-2807, with any questions. 

Sincerely yours, 

 
Glen Kaegi, 
Vice President, Nuclear Security & Licensing 
 
Attachment: CEG Comments on NRC Draft RIS 2021-XX, Operational Leakage (Docket ID 
NRC- 2021-0173) 
 

Cc: Andrea Veil, NRR/NRC 
 Andrea Kock, NRR/NRC 
 Robert Taylor, NRR/NRC 
 Mary Spencer, OGC/NRC 
 Sheldon Clark, OGC/NRC  
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Executive Summary 
 
CEG’s overarching concerns with the draft RIS are summarized below.  These concerns 
align with the NEI comments provided in their March 15, 2022 letter related to the draft RIS.   
 
At a high level, CEG agrees with the NRC that when operational leakage is identified on an 
ASME Code Class 1, 2, or 3 component, the impact of the operational leakage must be 
evaluated to assess the component’s ability to perform its Technical Specification (TS) 
specified safety function (i.e., the system, structure, or component’s (SSC’s) operability).  
However, CEG disagrees with the limitations that the draft RIS imposes on the methods for 
evaluating operability of ASME Code Class 2 and 3 SSCs experiencing operational leakage.  
The draft RIS asserts that an ASME Code Class 2 or 3 SSC experiencing operational 
leakage cannot be demonstrated as operable unless the licensee performs a quantitative 
determination of structural integrity using only NRC-approved methods and criteria.  Namely, 
the RIS purports to “clarify” the NRC’s position that 10 CFR 50.55a(g) mandates that, in 
these situations, structural integrity can only be demonstrated using methods set forth in 
ASME Boiler and Pressure Vessel (BPV) Code, Section XI.  But the draft RIS suffers from 
two fundamental flaws.   
 
First, there is no legally binding requirement that limits the evaluation of operability to NRC-
approved methods and no requirement that the evaluation be performed only according to 
ASME BPV Code, Section XI.  The NRC states that this requirement is inherent in the 
language of 10 CFR 50.55a(g).  However, as described below, this position is inconsistent 
with the plain language of the regulation and its regulatory history and constitutes a flawed 
interpretation of Section 50.55a(g).  Nor does the draft RIS identify any other regulatory 
requirement to support its assertion, rendering its position wholly unsupported.  There is no 
regulatory requirement mandating that structural integrity of ASME Code Class 2 and 3 
SSCs experiencing operational leakage be evaluated only according to ASME BPV Code, 
Section XI, methods.  The draft RIS cannot “clarify” a regulatory requirement that does not 
exist. 
 
Second, the draft RIS’s position that only NRC-approved methods may be used to 
determine operability of an ASME Code Class 2 or 3 SSC exhibiting operational leakage 
clearly contradicts the agency’s own guidance.  In taking this position the draft RIS appears 
to conflate the determination of operability with corrective actions, which are two distinct 
regulatory concepts.  Operability is a TS required evaluation of an SSC’s ability to perform 
its TS specified safety function, even when considering degradation. As discussed below, 
NRC operability guidance permits the use of alternative methods during the period of 
corrective action (i.e., methods different than those supporting plant design, including the 
use of engineering judgment).  Alternative methods “may be useful and acceptable”1 to 
determine operability if they are technically appropriate for the application. In contrast, a 
corrective action is a 10 CFR Part 50, Appendix B, Criterion XVI requirement to restore a 
degraded SSC to compliance with the design and licensing bases.          
 

 
1 NRC Inspection Manual Chapter 0326, Operability Determinations, effective date 10/1/2019, Section 
08.04.  
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Comment 1: 
 
The Background Information section of the draft RIS makes the following statement: 

The regulatory requirement of 10 CFR 50.55a(g) and TS clarified by this 
RIS is that structural integrity must be ensured for an ASME BPV Code 
Class 1, 2, or 3 component that is required to be operable according to the 
TS, and the only approved methods for doing so are provided in the ASME 
BPV Code, as incorporated by reference, in 10 CFR 50.55a, “Codes and 
standards.” 

This statement is the crux of the NRC’s position in the draft RIS.  However, two faulty 
premises underly the NRC’s position: 

Faulty Premise 1: 
10 CFR 50.55a(g) and TS requirements mandate that structural integrity be ensured for 
ASME Code SSCs for the SSC to be operable.  The NRC relies on Section 50.55a(g) 
and TS as containing requirements related to structural integrity.  However, the NRC 
does not point to any language related to operational leakage, structural integrity, or 
operability.  The terms “operability” (or any form of the word) and “structural integrity” are 
not used in Section 50.55a(g).  Additionally, the structural integrity requirements were 
removed from TS several years ago.  Thus, Section 50.55a(g) and the TS do not require 
what the draft RIS purports to “clarify.”  Without any underlying requirement, the draft 
RIS cannot “clarify” any NRC interpretation.   

 
Faulty Premise 2: 
The only approved methods for determining structural integrity and operability are 
provided in the ASME BPV Code, Section XI as incorporated by reference, in Section 
50.55a.  The NRC must rely on a specific requirement to support this position and 
suggests in the draft RIS that Section 50.55a(g) serves this purpose.  However, as 
explained above and in NEI’s comments, Section 50.55a(g) does not require licensees 
to use Section XI methods to evaluate structural integrity or operability when operational 
leakage is discovered. Furthermore, this position conflicts with IMC 0326 guidance on 
the use of Alternative Analytical Methods for Operability.  The IMC specifically states: 

 
 “When performing [operability determinations], licensees sometimes use 

analytical methods or computer codes different from those originally used in the 
calculations supporting the plant design. This practice involves applying 
“engineering judgment” to determine if an SSC remains capable of performing its 
specified safety function(s) during the corrective action period. The use of 
alternative methods for the purpose of evaluating operability is not subject to 10 
CFR 50.59 unless the methods are used in the final corrective action.”  

 “Occasionally, a regulation or license condition may specify the name of the 
analytic method for a particular application. In such instances, the application of 
the alternative analysis must be consistent with the TS, license condition, or 
regulation.” 

 “The use of any analytical method must be technically appropriate to 
characterize the SSC involved, the nature of the condition, and specific facility 
design.” 
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Thus, when evaluating operability, the NRC guidance allows the use of alternative 
methods beyond what is required by the regulation or license.  The fact that use of these 
alternative methods (when evaluating operability) is not subject to Section 50.59 means 
that their use is not subject to prior NRC approval. Therefore, relying on only NRC-
approved methods is not required when assessing operability, contrary to the draft RIS’s 
claims.    
 
To support this position in the draft RIS, the NRC must point to a requirement that 
explicitly prohibits the use of alternative methods when evaluating operability of 
operational leakage of ASME Code Class 2 and 3 SSCs.  Without this underlying 
requirement, the NRC’s position that only approved methods may be used to evaluate 
operability is unsupported and inconsistent with IMC 0326. 
 

Comment 2: 

In the Background Information section, the draft RIS states: 

In other TS, for example, a pump failing or a relief valve sticking open, the 
impact on operability (i.e., the capability of the SSC to perform its specified 
safety function) is readily evaluated. In contrast, leakage from ASME BPV 
Code Class 1, 2, and 3 SSCs does not provide a clear indication for 
understanding the impact on the system’s operability. 

These two sentences attempt to distinguish between the operability of ASME Class 1, 2, 
and 3 SSCs with operational leakage and the operability of all other SSCs.  There is no such 
distinction.  
 
The first sentence states that operability of other SSCs is readily evaluated because the 
impact on the SSC’s capability to perform its specified safety function is known when a 
condition is discovered.  While there are some SSC conditions where the operability 
determination is immediately evident, this is not always the case.  There are many 
conditions identified on pumps, valves, or other SSCs that may challenge the presumption 
of operability, where the impact of the condition on operability is not initially clear and must 
be evaluated. The initial operability is assessed based on known information at the time of 
discovery and may require further investigation, analysis, calculations, testing, etc., to 
support a final operability determination.  These additional actions may take hours or days to 
complete and as this new information is developed, the reasonable expectation of 
operability is reassessed.  
 
In contrast, the second sentence states that leakage does not provide a clear indication for 
understanding the impact on operability.  However, there is no distinction when identifying 
conditions that may impact operability.  Operational leakage from ASME Code Class 2 and 
3 SSCs is no different than degradation identified in other SSC that must be evaluated.  As 
described above, some conditions lend themselves to an immediate determination of 
operability, while others require further information and evaluation to support the operability 
determination. To conclude that there is a reasonable expectation of operability upon 
discovery of operational leakage, a licensee may initially assess the degradation mechanism 
through visual inspection or pertinent operating experience, ensure the leakage does not 
impact system capacity and compromise adjacent equipment.  At this point, a more detailed 
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and comprehensive evaluation of structural integrity and operability will be performed using 
a more structured approach.  While this evaluation may be performed using methods 
referenced in the draft RIS, the licensee maintains the flexibility to use other technically 
sound methods.  
 
This concept is described in the Inspection Manual Chapter (IMC) 0326 definition of 
Presumption of Operability:  
 

It should be noted, that once a condition is identified that may impact the 
function of an SSC, the presumption of operability is not necessarily lost. 
The presumption of operability is only lost when it is apparent that a 
condition has been identified that causes a substantive (i.e., non-trivial) 
functional impact during the required mission time or would be expected to 
have a substantive functional impact during an event requiring the SSC to 
perform its specified safety function(s). Furthermore, the loss of the 
presumption of operability does not necessarily mean the SSC in question 
is inoperable, only that the licensee must provide an additional basis to 
support continued operability. A question, concern or presence of a 
condition alone does not automatically invalidate the presumption of 
operability. 

 
Therefore, when operational leakage (i.e., the condition) is identified in ASME Code Class 2 
and 3 SSCs, the presumption of operability is not lost unless the condition has a substantive 
functional impact.  The loss of this presumption does not necessarily mean the ASME Code 
component is inoperable, only that additional basis for operability is required.  The presence 
of operational leakage alone does not automatically invalidate the presumption of 
operability.  This concept is set forth in the draft RIS, which states: “…SSC exhibiting 
operational leakage could be vulnerable to structural concerns.”2  In other words, the 
identification of operational leakage requires further evaluation to determine if the specified 
safety function can still be performed.   
 
The presumption of operability upon discovery of a condition is a fundamental tenet of 
determining TS operability.  The NRC has not pointed to any requirement mandating that 
operational leakage be evaluated for operability any other way.  Therefore, there is no 
distinction between evaluating operability for ASME Code Class 2 and 3 SSCs versus other 
TS SSCs and no requirement that ASME Code Class 2 and 3 SSCs must evaluate structural 
integrity and operability using only Section XI methods.   
   
 
  
 
 

 
2 NRC Regulatory Issue Summary 2021-xx Operational Leakage, dated January 6, 2022, Background 
Information, First Paragraph [emphasis added]. 
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