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| approve publication of the Federal Register notice denying the petition for rulemaking,
subject to the attached edits. My proposed edits highlight the main reason for denying the
petition, which is that the use of “excess” funds in a decommissioning trust fund to finance the
disposal of large components while a plant is still operating would imprudently diminish
decommissioning funding assurance.
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NUCLEAR REGULATORY COMMISSION
10 CFR Part 50
[Docket No. PRM-50-119; NRC-2019-0083]
Access to the Decommissioning Trust Fund for the Disposal of Large

Components

AGENCY: Nuclear Regulatory Commission.

ACTION: Petition for rulemaking; denial.

SUMMARY: The U.S. Nuclear Regulatory Commission (NRC) is denying a petition for
rulemaking, dated February 22, 2019, submitted by Gerard P. Van Noordennen on
behalf of EnergySolutions, LLC (the petitioner). The petition was docketed by the NRC
on March 20, 2019, and was assigned Docket No. PRM-50-119. The petition requested
that the NRC revise its regulations to allow access to the decommissioning trust fund for
the removal of major radioactive components before the permanent cessation of
operations and revise the definition of Decommissioning. The NRC is denying the

petition because the petitioner does not raise a significant safety or security concern,

and this subject area is adequately covered by existing regulations.—Fhe-NRC'scurrent




DATES: The docket for PRM-50-119 is closed on [INSERT DATE OF PUBLICATION

IN THE FEDERAL REGISTER].

ADDRESSES: Please refer to Docket ID NRC-2019-0083 when contacting the NRC
about the availability of information for this action. You may obtain publicly-available
information related to this action by any of the following methods:

o Federal Rulemaking Web Site: Go to https://www.regulations.gov and

search for Docket ID NRC-2019-0083. Address questions about NRC dockets to Carol

Gallagher; telephone: 301-415-3463; email: Carol.Gallagher@nrc.gov. For technical

questions, contact the individuals listed in the FOR FURTHER INFORMATION
CONTACT section of this document.

o NRC’s Agencywide Documents Access and Management System
(ADAMS): You may obtain publicly-available documents online in the ADAMS Public

Documents collection at https://www.nrc.gov/reading-rm/adams.html. To begin the

search, select “Begin Web-based ADAMS Search.” For problems with ADAMS, please

contact the NRC’s Public Document Room (PDR) reference staff at 1-800-397-4209,

301-415-4737, or by email to pdr.resource@nrc.gov. The ADAMS accession number for

each document referenced in this document (if that document is available in ADAMS) is
provided the first time that it is mentioned in the SUPPLEMENTARY INFORMATION
section.

e Attention: The PDR, where you may examine and order copies of public
documents is currently closed. You may submit your request to the PDR via email at

PDR.Resource@nrc.gov or call 1-800-397-4209 between 8:00 a.m. and 4:00 p.m.

(EST), Monday through Friday, except Federal holidays.



FOR FURTHER INFORMATION CONTACT: Solomon Sahle, telephone:

301-415-3781; email: Solomon.Sahle@nrc.gov, or Shawn Harwell, telephone:

301-415-1309; email: Shawn.Harwell@nrc.gov. Both are staff of the Office of Nuclear

Material Safety and Safeguards, U.S. Nuclear Regulatory Commission, Washington,

DC 20555-0001.

SUPPLEMENTARY INFORMATION:

l. The Petition

Section 2.802 of title 10 of the Code of Federal Regulations (10 CFR), “Petition
for rulemaking—requirements for filing,” provides an opportunity for any interested
person to petition the NRC to issue, amend, or rescind any regulation. On
February 22, 2019, the NRC received a petition for rulemaking (PRM) from Gerard P.
Van Noordennen on behalf of EnergySolutions, LLC (ADAMS Accession
No. ML19079A293). The petition requested the NRC revise the definition of
Decommissioning in § 50.2, “Definitions,” and amend § 50.82, “Termination of license,”
to allow access to the decommissioning trust fund to pay for the disposal of “major
radioactive components” before the permanent cessation of operations at nuclear power
plants. That term is currently defined in § 50.2: “Major radioactive components means,
for a nuclear power reactor facility, the reactor vessel and internals, steam generators,
pressurizers, large bore reactor coolant system piping, and other large components that

are radioactive to a comparable degree.”

The petition suggested that granting the petition would remove unnecessary

burden from licensees who store major radioactive components on their sites during



plant operations because they have limited operating funds and cannot use
decommissioning funds for the disposal of these components.
The NRC published a notice of docketing and request for comment in the Federal

Register on June 12, 2019 (84 FR 27209).

Il. Public Comments on the Petition

A. Overview of Public Comments

The public comment period closed on August 26, 2019. The NRC received a
total of six public comment submissions, with six unique comments from the general
public and industry. Five commenters supported the petition and one commenter

opposed the petition.

B. NRC Response to Public Comments

Comment. One commenter suggested an approach to allow the use of excess
decommissioning trust funds for disposal of major radioactive components. In this
approach, the NRC could allow operators to reallocate excess decommissioning trust
funds for operational expenses through a two-step process: (1) excess funds are
identified and returned from holder; and (2) operator uses returned funds to manage

operational expenses, including disposal of large components.

NRC Response: “ho-—sreccoodoocdbodin i componiiomeilable nove mon




information-of which-the NRG-is-aware-—lt should-be-noted-that Site-specific cost

estimates (SSCEs) for decommissioning are less accurate the further out in time the
plant is from decommissioning. Thus, a release of funds without NRC approval
whenever an excess is identified by the licensee would diminish decommissioning
funding assurance, even if the excess is identified by comparison to a SSCE. The NRC
has previously addressed this issue in the denial of PRM-50-88 (73 FR 62220;

October 20, 2008).

Comment: One commenter stated that operators are making a business
decision to store large components during a plant’s operational period and dispose of
the major radioactive components with decommissioning trust funds once the
decommissioning period begins, despite storage and monitoring costs. The commenter
states that this results in a potential for loss of control of radiological material, if

improperly stored/monitored.

NRC Response: Existing NRC regulations ensure adequate control of
radiological material, including major radioactive components that have been removed
from service. Proper storage and monitoring of radiological material is addressed

through the NRC’s onsite inspection procedures.



Comment: One commenter stated that the NRC should consider early use of
decommissioning trust funds by licensees if the disposal costs are specifically included
in the cost estimate. The commenter stated that this could be achieved either by the
licensee preparing a SSCE that included the items for which excess funds are to be
used, or by the NRC revising the generic formula for trust fund calculation to require
additional funds to account for these waste volumes, effectively increasing the estimated
waste volume factor of the formula. The commenter noted that a change to the generic
formula in this manner is problematic because some basis would be required to account
for later reducing the waste volume based on operational disposal activities, which may

be an ongoing or repeated activity during the operational life of a facility.

NRC Response: The NRC agrees with-the commenter that a revision to the

funds—Projected excess funds would be one factor the NRC would consider when

reviewing the sufficiency of a decommissioning trust fundan-exemptionrequest. The

staff notes the determination of excess funds relies on long-term projections that may
prove inaccurate because unpredictable changes in economic conditions could result in

future shortfalls in the decommissioning trust fund. Moreover, any revision fo the §




50.75 Table of Minimum Amounts would be considered as part of the ongoing

rulemaking effort, “Regulatory Improvements for Production and Utilization Facilities

Transitioning to Decommissioning” (82 FR 13778).Fherefore-inreviewing-an-exemption

Comment: One commenter stated that an “innovative financial approach” that

could provide for early removal of large parts would be the establishment by the NRC of
a process whereby a licensee can have access to excess decommissioning trust funds
(where “excess” should consider spent fuel management funds, whether comingled or
not) that can only be used for specific purposes by the licensee, such as management of
large component/operational wastes or other items that will contribute to the ultimate

decommissioning of the facility.

NRC Response: rdcorthe PO s axdstinareculatopframeivorlc lecpsecosean

exemption-proeess-As explained above, SSCEs for decommissioning are less accurate

the further out in time the plant is from decommissioning. Thus, a release of funds

without NRC approval whenever an excess is identified by the licensee would diminish

decommissioning funding assurance, even if the excess is identified by comparison to a

SSCE.

Comment. Three commenters stated that nuclear utilities should have the
flexibility to use decommissioning trust funds during operations to facilitate the timely

disposal of these components in a cost-effective manner to maximize the reduction in



disposal cost and therefore aid in ensuring that ample decommissioning trust funds

remain available when full decommissioning takes place.

NRC Response: The NRC has concluded that the disposal of large components

is more appropriately considered an operating activity that generally should not be

financed by withdrawals from the decommissioning trust fund.l{-excess-decommissioning

Comment: Two commenters stated that the industry and NRC have experience
with the decommissioning of nuclear power plants and the time has come to modernize

the decommissioning regulatory process.

NRC Response: The NRC is currently pursuing decommissioning
improvements in a separate rulemaking, “Regulatory Improvements for Production and

Utilization Facilities Transitioning to Decommissioning” (82 FR 13778).

lll. Reasons for Denial

The NRC is denying the petition because a licensee may access the

decommissioning trust fund to pay for the disposal of major radioactive components

{1} by requesting reimbursement when submitting their decommissioning cost estimate



from the decommissioning trust fund to pay for the disposal of major radioactive
components, the NRC notes that whether there is an excess would be based on
economic projections. Economic projections are less accurate the further out in time
they are attemptte projected, and, therefore, changes in economic conditions combined
with withdrawals from the decommissioning trust fund could potentially result in future

shortfalls in the fund. Nevertheless;-aprojected-excess-is-one-factorthatthe NRC-would

- {Commented [A1]: Join with previous paragraph
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AdditienallyMoreover, some licensees successfully pursued reallocating funding

streams that would otherwise have been added to their decommissioning trust fund by
establishing “sub-accounts” in their decommissioning trust funds. Such sub-accounts
are not regulated by the NRC and, therefore, can be used at the discretion of the
licensee at any time during operations or decommissioning. For rate-regulated
licensees, these sub-accounts are typically funded with Public Utility
Commission-authorized rate collections once it is established that the trust dedicated to
radiologically decommissioning is sufficiently funded in accordance with NRC
regulations. While non-rate-regulated (i.e., merchant) licensees do not have access to
rate collection, they may still fund such sub-accounts through alternate means or request
a reallocation of funds across their decommissioning trust fund accounts using the

10 CFR 50.12 exemption process. The NRC is denying the petition because it does not

raise a significant safety or security concern_and this subject area is adequately covered

by existing regulations-ard-therequested-amendments-are-notnecessary-to-enable

IV. Conclusion
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For the reasons cited in this document, the NRC is denying PRM-50-119.-The

Dated Month XX, 2020.

For the Nuclear Regulatory Commission.

Annette L. Vietti-Cook,
Secretary of the Commission.
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Mr. Gerard P. Van Noordennen
EnergySolutions, LLC

299 South Main Street, Suite 1700
Salt Lake City, UT 84111

Dear Mr. Van Noordennen:

| am responding to your petition for rulemaking (PRM) dated February 22, 2019 (Agencywide
Documents Access and Management System Accession No. ML19079A293). The petition,
docketed by the U.S. Nuclear Regulatory Commission (NRC) as PRM-50-119, requested that
the NRC revise its regulations to allow access to the decommissioning trust fund for the removal
of major radioactive components before the permanent cessation of operations and revise the
definition of decommissioning.

The NRC published a notice of docketing and request for comment in the Federal Register on
June 12, 2019 (84 FR 27209). The public comment period closed on August 26, 2019. The
NRC received a total of six public comment submissions from the general public and industry,
with five commenters supporting the petition and one commenter opposing the petition.

The NRC considered the petition, public comments, and the concerns raised therein, and finds
that the petition does not raise a significant safety or security concern, and this subject area is

for PRM-50-119.

The NRC tracks the status of all PRMs on its Web sites at https://www.nrc.gov/reading-rm/doc-
collections/rulemaking-ruleforum/petitions-by-year.html and https://www.nrc.gov/about-
nrc/regulatory/rulemaking/rules-petitions.html. The notice and the public comments that were
submitted on the petition can be found at www.regulations.gov under Docket ID
NRC-2019-0083.

If you have any questions regarding this matter, please direct them to Solomon Sahle, by calling
301-415-3781 or by e-mailing Solomon.Sahle@nrc.gov.

Sincerely,

Annette L. Vietti-Cook
Secretary of the Commission
Enclosure:
Federal Register notice
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