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DECISION 

In this contract appeal proceeding brought by S & IF Contractors, 

Inc., the Manager of the Schenectady Naval Reactors Office, as con- 

tracting officer, was granted leave by our order of N ovember 14, 1963, 

2 AEC 738, to appeal from an order of a hearing examiner with respect 

to four designated issues only (10 CFR § 2.440). 

The controversy concerns a fixed price contract dated August 4, 

1961, under which S & E agreed to const ruct a test plant building and 

a reinforced concrete basin within the building intended for testing 1n 

connection with the nuclear submarine reactor program, and to con- 

struct certain related facilities. - 

Bids were opened on June 20, 1961, and were firm for 60 days. The 

site was then Baie excavated by Nelson Bros., Inc., under a separate 

contract. Because of unexpected difficulties experienced by Nelson, 

including silt fermations and cavernous voids of volcanic origin, Nel- 

son’s work was delayed beyond its scheduled completion date of June 

96, 1961. 
The work to be performed by S & E was to be completed 180 days 

after the issuance of a notice to proceed. The difficulties encountered 

by Nelson resulted in delay in the execution of the S & E contract. A 

memorandum of understanding was ultimately executed by S & E and 

the contracting officer, dated August 2, 1961, and in fact executed essen - 

tially simultaneously with the award of the contract by telegraphic 

notice on August 4, 1961, and the execution of the written contract. 

The contract was signed on that date by the contracting officer and for- 

warded toS & E for signature. The memorandum of understanding, 

after having been signed by S & E, was signed by the contracting officer 

on August 7, 1961. The memorandum of understanding provided : 

“g & EB Contractors, Inc. agree that, should they be awarded the contract for 

the work described above and should the release granting the contractor un- 

limited access to the basin foundation be issued by the Contracting Officer on 

or before September 10, 1961, no change in completion time or contract price 

will result from either the award of this contract at any time within 60 days 

of June 20, 1961, or from the issuance of partial notice to proceed and possible 

joint occupancy prior to September 10, 1961, with the understanding that S & E 

Contractors, Inc. will be allowed to proceed with all work in the major portion 

of the westerly half of the building. This memorandum of Understanding 

does not and cannot effect the terms, General Provisions, General Conditions, 

Special Conditions, or Technical Provisions of the contract. 
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“It is further understood that S & E Contractors, Inc, will receive telegraphic 

notice of award 4 August 1961, and telegraphic notice to proceed August 10th, 

1961.” 

A partial notice to proceed was issued by the contracting officer on 

August 10, when most but not all of the westerly half of the excavated 

basin was accessible. Nelson was still engaged at that time in laying 

Jean concrete in the bottom of the basin, a necessary prerequisite for 

S & E's concrete work. Nelson continued to perform grouting in the 

westerly half of the basin until on or shortly before September 10, 

1961, when the entire basin was cleared and the contracting officer 

issued to S & E an unconditional notice to proceed. 

The original contract price of the work to be performed by 5 & K 

was $1,272,000. A series of change orders resulted in upward adjust- 

ments of the contract price to $1,364,794.70, and extension of the 

agreed date of completion from February 6, 1961, to March 28, 1962. 

The principal modification was Change Order No. 2, issued on October 

3, 1961, providing for substantial alteration of the concrete work. 

A number of difficultiés arose between the contracting officer and 

S&E. On December 7, 1961, asserting that S & E was behind sched- 

ule, the contracting officer issued an order directing it to provide ‘a- 

creased manpower and to work additional shifts, and there was a 

dispute over the nature and effect of that order. There were disputes 

concerning the availability of steam for curing concrete and 

allowances for certain strikes which delayed the work; a controversy 

over the incidence of the cost of removing and replacing certain back- 

fill whieh froze in place and had to be removed; a dispute over the 

allowance of an extension of time and increased costs because of the 

effects of severe winter weather in delaying the work; and another 

concerning the installation of felt dampers in certain ventilating units. 

Construction was completed on June 29, 1962, 825 days after the 

partial notice to proceed had been given on August 10, 1961, 

Three decisions of the contracting officer denied a number of claims 

of S & E for equitable adjustment of time and price. 5 & E filed three 

notices of appeal, which were consolidated by an order of the hearing 

examiner. We confine our discussion largely to the subjects involved 

in the issues designated in our order of November 14, 1963, permitting 

the contracting officer to appeal. 
The hearing examiner held that as the result of “negligent” site 

selection by the Government, Nelson had encountered the subsurface 

coaditions which delayed it and in turn prevented S & FE from having 

access to the westerly half of the basin on August 10, 1961, as agreed in 

the memorandum of understanding. He found that full access was 

not available until September 10; that the term for completion of the 

contract must be measured from that date; and that S & E is entitled 

to a time extension and a price revision as an equitable adjustment 

under the “suspension of work” clause of the contract. 

He also found that under a provision of the contract which required 

S & EF to install Trane Torrivent ventilating units “or approved 

equal”, and under which S & E had installed Trane Torrivent units, 

S & EB was entitled to an equitable adjustment for the cost of installing 

felting on the damper blades of the units in spite of a specification 
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which, as the contracting officer asserted, required the installation of 

felting. The hearing exarniner found that the specification requiring 

felting was ambiguous and was to be read against the Government, and 

that the specification should be read as requiring felting only if the 

units installed were “approved equal” rather than the Trane Torri- 

vent units. 
His decision directed equitable adjustments on a number of different 

grounds, including the suspension of S & E’s work at the outset, the 

modifications effected by Change Order No. 2, the failure to furnish 

steam to S & E, the acceleration order of December 7, 1961, the re- 

moval and replacement of backfill, and the felting of the ventilator 

dampers. He found that the delays attributable to these factors were 

<o intertwined that it was best to remit the parties to a final settlement 

‘n detail or to a final decision by the contracting officer. He con- 

cluded by ordering the immediate payment of certain unpaid balances. 

The contracting officer filed a petition for review of the hearing ex- 

aminer’s decision. Our memorandum and order of September 16, 

1963, 2 AEC 720, denied a number of dilatory mot ions made by 8 & It 

against the petition for review. We reserved for further consideration 

the question whether and to what extent review should be granted on 

the contracting officer’s petition. 

By our order of November 14, 1963, 2 AEC 788, we granted the con- 

tracting officer's petition for review to the extent of the following 

issues, while denying it in all other respects: 

“a, Alleged arithmetical error in the summation of delays attributable to 

unusually severe weather and failure of the Government to furnish steam for 

curing concrete, on the basis of the hearing examiner’s specific findings of such 

delays before and after December 7, 1961; 

“bh, The propriety of the hearing examiner’s decision that an equitable ad- 

justment of costs and of the 180 day period of performance specified in the 

‘contract is to be allowed on account of delay from August 10, 1961, to Septem- 

ber 10, 1961, in making the site available to S & BE Contractors, Ine. ; 

“ce, The propriety of the hearing examiner’s conclusion that under the terms 

of the contract, the contractor was not required to install felting on the blades 

of the dampers of the ventilating units installed, and that the contractor is 

entitled to additional compensation for the installation of such felting ; 

“d. The propriety of the hearing examiner’s admission in evidence of a 

telegram from Trane Manufacturing Co. to S & E Contractors, Inc., dated 

June 6, 1962, dealing with the necessity and desirability of installing felting 

on the blades of the ventilating units.” 

There followed a succession of interlocutory motions, pleadings, sup- 

plemental pleadings, and responses, culminating in our order of Febru- 

ary 11, 1964,2 AKC 773. We denied the contracting officer's petition 

for reconsideration of our order of November 14, 1963, and a related 

motion fora stay; denied S & E’s motion to strike a supplemental brief 

filed by the contracting officer ; denied as moot S & E’s motion for an 

extension of time to respond to that brief, because it had already re- 

sponded; and extended the contracting officer’s time to file his excep- 

tions and a supporting brief (10 CFR § 2.762(f)). 

The contracting officer has filed the following exceptions: 

“(1) The Hearing Examiner erred in holding and ruling (Decision pages 

24-85) that the contract work was suspended from August 10, 1961 to Septem- 

ber 10, 1961; that the Contractor is entitled to a contract time extension of 

31 days because of such suspension; and that the Contractor is entitled to a 

contract price adjustment because of ‘costs entailed by the delay’. 
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“(2) ‘Phe Hearing Examiner erred in holding and ruling (Decision page 71) 

that the Contractor is entitled to additional compensation for the installation 

of felting in accordance with Paragraph 5, TP-151 of the contract specifications 

“(3) The Hearing Examiner erred in admitting in evidence as part of 

Appellant's Exhibit D a telegram dated June 6, 1962 from Trane Manufactur- 

ing Company to S & EF Contractors, Inc., Which purports to express the 

opinion of the manufacturer with respect to the necessity and desirability 

of installing felting on the blades of the ventilating equipment furnished by 

it. 

The contracting officer waived the right to file exceptions with 

respect to the first issue specified in our order of November 14, 1965, 

on the ground that the interests of the Government would not be served 

by seeking a modification limited to arithmetical errors in the eempu- 

tation of delays attributable to unusually severe weather and failure 

to furnish steam. We thus confine ourselves to the issues presented 

by his exceptions. 
The hearing examiner found that the Government was “negligent” 

in the selection of the site for this facility, which is located at the Na- 

tional Reactor Test Station near Idaho Falls, Idaho. Te based this 

finding on the fact that only a limited amount of subsurface boring 

was performed before Nelson began its excavation, and that there was 

some reliance on comparatively favorable experience with excavation 

at a nearby location, There was no adequate factual basis for the 

finding that the Government was negligent in choosing the site. The 

evidence did not purport to reflect all the considerations on which 

it was decided that the facility should be located at this place. Wheth- 

er or not the site was well or poorly chosen is immaterial because, as 

the examiner himself recognized, there is no question in this case 

of any equitable adjustment for changed subsurface conditions. 

The hearin. examiner found that the major portion of the westerly 

half of the basin was not available for “all? work by S & E when the 

partial notice to proceed was issued on August 10, 1861, and that at no 

time between August 10 and September 10 was the major portion ot 

the basin available for “all” of its work. It is clear that for some time 

after August 10, Nelson was still engaged in pouring lean concrete 

fill in the basin to bring it up to grade, a process which must. be com- 

pleted before S & E commenced work in the westerly half of the 

basin as scheduled, and that until early in September Nelson was con- 

tinuing to do grouting work in the westerly half of the basin, Nelson 

did not in fact complete its work in the southwest corner until on or 

about September 10, But the hearing examiner found also that “as 

subsequent events establish,” any delay in the work during August 

and September was unreasonable. 

The suspension of work clause, which is Clause 82 of the General 

Provisions, provides : 

“89 SUSPENSION OF WORK FOR THE CONVENIENCE OF THE GOVERNMENT 

“phe Contracting Officer may .by written order direct the Contractor to 

suspend all or any part of the work for such period of time as may be 

determined by the Contracting Officer to be necessary or desirable for the 

convenience of the Government, If such suspension unreasonably deliys 

the progress of the work and causes additional expense or loss to the Con- 

tractor in the performance of the work, not due to the fault or negligence of 

the Contractor, an equitable adjustment in the contract price and time for 
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performance shall be made in accordance with the agreement of the parties, and 

the contract shall be modified in writing accordingly; ... Provided further, 

that any claim by the Contractor for an adjustment hereunder must be 

asserted within 30 days from the date such suspension is ordered... .” 

'The memorandum of understanding dated August 2, 1961, amounted 

to an agreement by the contracting officer to make the site available 

under partial occupancy not later than August 10, 1961, by issuing 

a partial notice to proceed, and to allow S & E to perform “all work 

in the westerly half of the basin from the time of issuance of the notice 

to proceed until September 10. The agreement did of course con- 

template joint occupancy with Nelson until that firm’s work was 

completed, but we find that the contracting oflicer warranted by the 

memorandum of understanding that the conditions of joint occupancy 

would be such that the work of S & E would not be impeded. The 

‘ase is thus essentially governed by the reasoning of 7’, (. Bateson Con- 

struction Co., ASBCA No. 5985, 60-2 BCA 2767, and § & E is entitled 

to an equitable adjustment of time and costs by reason of any 

unreasonable delays resulting from Nelson’s occupancy of the site. 

The record does not support the assumption that, but for the deiays 

in the availability. of the site, 5 & E would have been ready to com- 

mence construction at full speed on August 10 when the limited notice 

to proceed was issued and to work continually at full speed thereafter. 

The testimony of Boone, 8 & K’s assistant project manager, and 

DeWitt, its vice-president, are persuasive that the process of mobiliz- 

ing its men and materials was not complete on August 10 but was still 

continuing. Some of its supervisory personnel did not arrive at the 

site until days later, and its materials and squipment were in the proc- 

ess of gradual accumulation. There was evidence that mobilization 

for similar work in this area would require from one to four weeks 

before the first concrete was poured. 

The extent of the constructive suspension of work depends on 

the extent to which S & FE was actually and unreasonably delayed by 

the unavailability of the site. John A. Johnson & Sons, [nc., ASBCA 

No. 4403, 59-1 BCA § 2088; Altman-Wolfe Associates, ASBCA No. 

8315, 1963 BCA § 890; Plant Supervision Corp., ASBCA No. 6335. 

61-1 BCA § 2940. Since the extent of actual delay by Nelson’s occu- 

pancy is the controlling factor in determining the amount of any equi- 

table adjustment, an appropriate initial period should be allowed for 

mobilization of men and materials by S & E, due consideration should 

be given to the state of readiness of S & E to proceed with the work, 

and the adjustment should be confined to the extent of Nelson’s actual 

interference with S & E’s work. Allowance should be made for such 

work as § & E was able to perform during that period without per- 

mitting it to take advantage of any eck of diligence on its own part 

which might have had a causal effect in lelaying its progress. 

In any event, in finding that the entire period between August 10 

and September 10 amounted to an “unreasonable” delay which gave 

rise to a constructive suspension of work for that entire period, the 

hearing examiner seems to have based the finding of unreasonableness 

on “subsequent events”, apparently including such factors as the 

unusually severe winter weather which later afflicted the project and 

which he found was unforeseeable. The unreasonableness of any delay 
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can be ascertained only on the basis of the facts apparent at the time. 

In a case involving joint occupancy as this one does, the determina- 

tion of a proper allowance for initial mobilization and of the extent of 

interference resulting from the joint occupancy necessarily presents 

difficulties. The record before us does not furnish an adequate basis 

for our quantitative determination of those factors. The decision 

of the hearing examiner has remanded the case to the contracting off- 

cer for final settlement or decision on the basis of the principles 

laid down in the hearing examiner’s decision. Cf. Matter of SE 

Contactors. Inc. order of November 14, 1963, 2 AEC 73s. The 

cettlement or decision should go forward on the basis of those 

principles as we have modified them by our order of November 11, 

1963, and by this decision. 

The contracting officer argues that S & E has waived its claim for 

an equitable adjustment on account of the initial delay failing to 

assert its claim within 30 days “from the date such suspension is 

ordered, as GP-82 requires in the chee of a suspension order, 

Whether or not this limitation should be applied under a constructive 

suspension order when none has actually been issued need not be 

decided, since the contracting officer has waived that defense by deal- 

ing with the claim on the merits, Grier-Lowrance Construction Com 

Panny. Ine. v. United States, 98 Gt, Cla 484: Consolidated Engine ring 

Co.. [nc., 98 Ct. Cl. 256. 

The second and third exceptions filed by the contracting officer 

concern the hearing examiner's award to 8 & E of an equitable adjust- 

ment of $793.74 in the contract price as the cost of installing felting 

on the dampers of ventilating units. He found that the specifications 

did not require the felting, and that S & E is entitled to an adjustment 

for the cost of installing it when the contracting officer insisted that 

i doso. The pertinent provisions of the contract are: 

“TP-147 
. Heating and ventilating units shall be Trane Torrivent, or approved 

equal.” 
“TP-151 

.,. All blade edges shall be felted for quiet operation. Outside air dampers 

and double mixing dampers shall be felted on all edges for tight closure and 

frames shall be tightly caulked into ductwork to prevent by-pass leakage.” 

S & KE elected to install Trane Torrivent units, which are not equip- 

ped with felted dampers. After they were installed, the contracting 

ofticer required that felting be added. 

S & E then obtained from the Trane Company, the manufacturer 

of the units, a telegram which expressed the opinion that felting was 

unnecessary and undesirable, that certain adjustments would be re- 

quired if it were installed, and that operation might be impeded. The 

telegram was offered in evidence by S & E in support of its content ion 

that the specifications should not be construed to require felting of 

the Trane Torrivent dampers, although it conceded that felting would 

be required on any “approved, equal”, The telegram was admitted 

in evidence without. objection on the part of the contracting officer. 

The hearing examiner found that the specifications were ambiguous 

and therefore to be construed against the Government, and that the 

Trane Torrivent unit met the specifications “as reasonably interpreted” 

without felting. 
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TP-151 requires that the dampers be felted. We find the require- 

ment clear and unconditional, and not dependent on the identity of 

the manufacturer of the unit, The object of the “or approved equal” 

clause is to specify an item by a brief designation, whether produced 

by one manufacturer or another, without distinctior. among them. 

13 Comp. Gen. 357: 39 Comp. Gen. 101, Any expression as to the 

necessity or desirability of such a provision was immaterial, and the 

telegram from the Trane Company might well have been excluded on 

that ground under 10 CFR § 2.743(c). The telegram having been 

admitted in evidence in view of the contracting officer's failure to 

object, it was still immaterial and should not have been relied on as 

a basis of interpretation of the contract. Specifications cannot be per- 

mitted to be undermined ret roactively by expressions of opinion as to 

whether or not they were really wise. 

The contracting officer argues also that the telegram should have 

been excluded as hearsay in spite of his failure to object to it. Under 

our regulation governing the admissibility of evidence, 10 CER 

§ 2.743, hearsay or other evidence which at common law would be 

objectionable as violating an exclusionary rule of evidence is never- 

theless admissible in an administrative proceeding if it is material. 

Matter of Nager Electric Company, Inc.. 2 AEC 822 (April 23, L964). 

Pvidence in the form of a letter or telegram is thus not to be excluded 

on that ground alone, Federal Trade Commission V. Cement Lnsti- 

tute. 333 U.S. 683; Che Sheng Lin. Holton, 297 F. 2d 1740 (9th Cir.). 

The lengthy proceedings ‘n this case have delayed considerably the 

ultimate resolution of the questions at issue between the contractor 

and the contracting officer. We recommend that they pursue dili- 

gently the possibility of settlement and that, if settlement should 

prove impossible, a final decision be rendered promptly by the 

contracting officer. 

Wrererorn Iv Ts OrpERED, this 13th day of May 1964, that: 

1. The first exception of the contracting oflicer is granted to the 

extent set forth in this decision. 

2, The second and third exceptions of the contracting oificer are 

granted. 
3. So much of the hearing examiner's decision of June 96, 1963, as 

directs that S & IE Contractors, Inc., is entitled te additional compen- 

sation for the installation of felting on Trane Torriyent dampers is 

reversed. 

4. The proceeding 1s remanded to the contracting officer with 

instructions to proceed to final settlement or decision in accordance 

with the decision of the hearing examiner dated June 26, 1963, as 

modified by our order of November 14, 1963, and by this decision. 

Uniren Srares ATOMIC Enercy CoMMISSION, 

Chairman GLENN T, SHABORG. 

Commissioner JOUN G. PALFREY. 

Commissioner JAMES T. Ramey. 

Commissioner GERALD KF, Tarr. 

W. B. McCoot, Secretary. 
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Pemsasiines ac oateene 

APPEARANCES ¢ 

James C. Ritchie, Esquire, on behalf of the Appellant and Reynolds Electr al 

Engineering Company, Inc., Intervenor. 

Albert B. Wehde, Esquire, on Behalf of the Contracting Officer, 

Decision 

As of May 25, 1962, the Atomic Energy Commission entered into a 

contract with Robert E. McKee General Contractor, Ine. for the 

construction of a series of buildings at the Sandia Base near Albu- 

querque, known as Buildings 9200-9204, for an approximated price of 

$1.214,156.65, The contract, denominated AT(29-2)-1882, followed 

the format of GSA Form 23 (L961 edition) Construction Contract, 

The general provisions contained the standard disputes clause, which 

‘s invoked in this procedure, and likewise the standard chavuse provid- 

ing that the contractor would be “. . . responsible for all damages to 

persons or property that oceur as a result of his fault or negligence.” 

The Te embraced all the electrical work necessary for the 

installation and in this connection it was provided that a 4 KY line 

approximately a mile and a half long would be const ructed to connect 

the buildings with the existing power system. SC-07 provided that 

until this line was constructed the contractor would furnish its own 

electrical power for const ruction purposes. After the connecting line 

was in place and approved, the contractor could use it as a source of 

power for construct ion at no charge. 

The not've to proceed went forward on June 11, 1962, and a short 

time thereafter McKee began the construction, On June 8, 1962, it 

had entered into a subcontract with the Reynolds Elect rical and Engi- 

neering Company, ine. for the electrical work. Sometime in June or 

July Reynolds const ructed the contemplated 44 KV down to a point 

approximately 400 feet from the place where it, was to be tied into the 

44 KV source in the existing system. The tie-in was not made at the 

time because a transformer Which was to be placed at the entrance of 

the 9002 series had not arrived and the higher voltage of the 44 KV 

was, of course, not suitable for the purposes of the installation nor for 

use in its construction. The terminus of the line that was const ructed 

in June and July was about 400 feet from a substation called the 

“Lovelace Substation”. This substation was a 3-phase installation 

————eenen 

1A similar provision was contained in General Conditions 1-4,   
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scaling down 44 KV on the primary side to 2,400 volts on the secondary 

side through the use of three transformers each of which was fused. 

For the purpose of obtaining the necessary power for construction 

while waiting for the transformer to arrive, McKee asked permicsion 

of the Contracting Officer to tie the part of the 44 KV line constructed 

into the secondary side of the substation by a temporary line. The 

Contracting Officer gave his consent and sometime in June or July 

two linesmen of Reynolds installed the temporary tie line. It was a 

2-phase line consisting of two aluminum ‘ables with steel cores. The 

first span stretched about 360 feet from the terminus of the permanent 

44 KV line, which had been constructed to a pole which the linesmen 

had placed 40 feet from the substation. The second span ran from 

the temporary pole to the substation, where it was connected with the 

substation buses on the secondary side. The long span of the line was 

vertical as it left the temporary pole and was strung so that it changed 

to the parallel when it was attached to the permanent pole. 

Through another outlet and cireuit which had three phases, the 

Lovelace Substation supplied 2.400 volts for other installations, 

including a unique building called “Bldg. 9970" which was about 

three-quarters of a mile away. This building was a combination of 

masonry and an inflatable structure composed of some processed nylon 

material. It was commonly referred to as the “Balloon Building”. 

The inflatable portion of the building was held erect by air blowers 

which were powered by elect rical motors supplied with power from 

the substation. The building was in daily use for certain scientific 

experiments. On the evening of February 8, 1963, which was a Fri- 

day, it was secured by the scientists im charge and everything was in 

order and functioning properly, with the ballon part inflated and erect. 

As a standing operating procedure it was inspected periodically by 

patrols and everything was as it should be at 6:15 P.M. the evening 

of February 10, which was a Sunday. 

There were high winds in the Sandia area on the night of February 

10, with gusts ‘anging up to 50 mp. At approximately 8 :00 A.M. 

February 11 Mr. Re, a security guard on regular patrol, found the 

inflatable portion of the building deflated and destroyed beyond repair 

by the winds. The sergeant of ihe guard was called and an inspec- 

tion was made. It was found that there had been a power outage. 

The motors running the blowers were not in operation, There were 

two electrical clocks in the building. One had stopped at 9:00 P.M. 

and the other at 10:10 P.M. 

Early in the morning of Yebruary 11 the Contracting Officer was 

called and at about 8:30 A.M. an inspection team was diapatonee 

They moved first to Blde. 9970 and then proceeded to the Lovelace 

Substation, where it was found that two of the primary fuses had been 

blown. Although the velocity of the wind had subsided, it was still 

strong. The inspection team observed that the two strands on the 

long span of the temporary line were swaying in the w ind and seemed 

to be coming very close to each other. It adopted the theory that the 

cables had been blown together during the night, causing a short cir- 

cuit. The lines were taken down and examined. It was found that 

at corresponding points on each line there were damaged areas. These 
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were examined under e 40-power magnifying glass. The inspection 

team concluded that the damage to the cables was caused by a short 

cireuit, which, in turn, caused the blowing of the fuses. ‘The Contract- 

ing Officer was advised and on the same morning he telephoned McKee 

and told him that it had been tentatively determined that the power 

outage which caused the destruct ion of Bldg. 9970 resulted from negh- 

gent construction and maintenance of the temporary line and that they 

would be held responsible for the loss. The determination in this 

regard was vigorously contested from the outset. A number of docu- 

ments and other materials were submitted to the Contracting Officer in 

eee of the contractor's position, After consideration of all the 

evidence, the Contracting Officer gave his decision on November 14, 

1963. It concluded: 

; “Based upon the above findings, it is my decision that you were liable under 

Contract AT (29-2)-1882 for any damages to buildiags located on Sandia Base 

caused by your negligence, that the destruction of Building {970 was eaused by 

your negligence in that the temporary power lines erected by you were not 

properly constructed nor were they equipped with protective devices as 

required by the contract. This condition of imprope tly erecting the lines and 

failing to equip them with protective devices allowe ? short circuits to occur 

in your lines February 10, 1963, which caused two primary fuses in the Love- 

lace Substation to blow. This resulted in power outizes to the air blower 

motors which supported the inflatable portion of Building 9970 which in turn 

resulted in the inflatable portion of that building detlating and being destroyed 

by the creme nt The cost or replacing the inflatable portion of Building 970 

was $9,184.69; and that sum will be withheld from payment to you under 

Contract AT (29-2) -1382." : 

An appeal was perfected in due course and a hearing on the merits 

held in Albuquerque during the week of April 13, 1964. 

Of course, it is the gene ‘al rule that an appellant invoking the dis- 

putes procedure In a Government contract. case has the burden of 

proof.? However, when che Contracting Officer withholds monies to 

cover damage to property which is alleged to have been the result of 

the fault or negligence of the contractor, he has the burden of establish- 

ing the fact that the contractor's negligence caused the loss by the pre- 

ponde ‘ance of the evidence.? In such a situation the Contracting 

Officer stands in every respect 1n the position of the plaintiff in a 

normal negligence action 1n court, and the various rules relating to 

presumptions, weight of evidence, and duty of going forward with 

the evidence are applicable. It 1s not enough to prove negligence in 

the abstract. The evidence must pin down the negilgence, 1f any, on 

the part of the contractor as the cause of the damage. See Prosser, 

Torts, § 45, et seq. (2d ed. 1955). As the case unfolds the burden of 

going forward with the evidence may shift depending on the inferences 

to be drawn from the state of the proof at any given time in the pro- 

seeding. However, the ultimate burden stays constant, 9 Wigmore, 

Evidence § 2489, et seq. (8d ed. 1940) ; Sweeney v. Erving, 228 U.S. 

2 See Decision of the Commission in Nager Plectric Company and Keystone Engineerin 

Corporation, U.S, ABC Docket No. CA-129 (April 28, 1964) ebctiad | Odabel Fat , 
inc ‘ tt Hic Bb and Me eae (Ap 34) and cases cited ; Caskel Forge, 

2 Neto inglant Tank Cleaning Company, 59-1 BCA § 2180; American Stev Pi C, 

60-2 BCA ¢ 2686; Imparato Stevedoring Corporation, 57-2 BCA © 1427 : of Hato Biangard 

Oil ( ompany, 51-1 BCA q 1277, 58-1 BCA § 1611; West Coaat Steamship Company, 57-2 

BC A 1417, 59-2 BCA § 2366; The Louisville and Nashville Railroad Company v. United 

States, 39 Ct. Cl. 405 (1904). See Nager Electric Company, op. cit. supra at 7. 
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233 (1913). Under the better and orthodox rule contributory negli- 

gence and intervening causes are affirmative defenses and must be 

plead and proved by the defendent in a negligence case and by the same 

token the appellant in a contract appeal involving the clause in ques- 

tion, 9 Wigmore, Mvidence § 2507, Prosser, Z'orts p. 283. At the outset 

of the hearing a ruling was made pursuant to § 2.782 of the Commis- 

sion’s rules, placing the main burden of proof on the Cont racting 

Officer. 
The trial followed the classic pattern of a negligence case, with 

the usual ebb and flow in the weight of the evidence as each side 

went forward with its case. Twenty witnesses were called, 9 on 

behalf of the Contracting Officer and 11 for the contractor. A num- 

ber of the witnesses were professional electrical engineers and most 

were men with years of experience in the operation of electrical 

power distribution systems as linesmen, supervisors of operations, 

etc. Every relevant issue was vigorously contested by both sides 

and there was sharp conflict in the testimony both with respect to the 

assertion of the facts bearing on the loss of the building and the 

opinion of the experts relating to the facts. 

In the first place the contractor attempted to throw a cloud of 

doubt on the Contracting Officer’s finding that the blowing of the 

fuses at the substation was the cause of the collapse of the building. 

The position in this regard is predicated on the puzzling situation 

found at Bldg. 9970 after the damage was done. The two motors 

operating the blowers which kept the balloon portion of the build- 

ing erect. were equipped with automatic circuit breakers. On the 

morning of the ilth, the circuit breaker on one of the motors was 

tripped. The circuit breaker on the other motor was not tripped 

and its armature was damaged, evidently from overheating. The 

blower system at Bldg. 9970 was equipped with a gasoline-powered 

emergency generator designed to energize the motors in the event of 

a power outage. It goes into operation automatically when there 

is an outage. On the morning of February 11 the emergency genera- 

tor was operating. This set of facts raises an inference with some 

legal implications. It ‘s indicated that upon the outage the emer- 

gency generator failed to perform. its functien for some reason and, 

in fact, may have operated in such a way that the motors were put 

out of operation and, in fact, dameged to some degree. This hy- 

pothesis has no bearing if, in fact, the appellant’s negligence caused 

the fuses to blow with the resultant chain of events leading to the 

destruction of the building. The Government was not under a duty 

to anticipate the contractor's negligence and guard against it. Un- 

der established prinviples, the alleged negligence would still be the 

proximate cause of the damage regardless of the failure of the emer- 

gency equipment, 38 Am. Jur. Negligence p. 871, 65 C.J.S. Negligence 

$118 note 61; Northwest Airlines Inc., et al. v. Glenn L. Martin 

Company, 227 F, 2d 120 at 127, cert. denied 350 U.S. 987 (1956). 

The contractor seems to accept the applicable principles of law in 

this regard and does not press & theory of intervening cause by con- 
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tributory negligence or otherwise.‘ The contractor does contend 

that the fact that one of the circuit breakers guarding the motors 

was tripped and one of the motors was damaged raises an inference 

that the balloon structure collapsed from some cause other than the 

power outage. In support of this position Mr, Baxter, a graduate 

mechanical engineer with extensive professional experience in heat- 

ing, ventilating and air conditioning. took the stand. He had re- 

cently inspected the blowing system in the balloon building. He 

stated that the blowers used had forward curved blades and that a 

characteristic of this type blower was that it would tend to overload 

the motors if resistance was removed. He stated that if the balloon 

building had collapsed it was “possible” that either the cireuit 

breakers would trip or the motors would be overloaded and damaged, 

From this evidence the appellant asks that it be deduced that the 

building was destroyed by wind pressure or was punetrred by some 

flving object earried by the wind prior to the power outage. This 

is a very tenuous theory. In the first place, it presupposes that the 

blowing of the fuses at the Lovelace Substation was purely coinci- 

dental. The cireuits running to the building were fused at several 

places so that nothing that happened at the buriding could affect 

the substation. Mr. Ouverson, the scientist in charge of the build- 

ing, testified that it was designed to withstand winds of 80 mn.p.h. and 

he had observed it stand winds higher than those of February 10. 

He stated that he had run the motors without resistance and they 

did not overload. 
Probably the most plausible explanation of the state of the equip- 

ment in the building on the morning of February 11 was given by 

Mr. Harris. He has had long years of service with the Public Serv- 

ice Company of New Mexico as Assistant Line Superintendent and 

his duties entailed the investigations of power outages. He testified 

that he investigated approximately one thousand outages a year. 

From the evidence it was his opinion that the two fuses did not blow 

simultaneously. The motors were 3-phase motors. When the first 

fuse‘blew they were supplied by 2-phase current. All agree that this 

would overload the motors. When the second fuse blew either by : 

second trauma or exhaustion, the outage was complete activating the 

emergency generators. Some of the experts dispute this theory but. 

it seems to be the most plausible explanation of the condition found 

at the building. 
In the end it seems clear that the preponderance of the evidence 

establishes the fact that the blowing of the fuses caused the destruc- 

tion of the building. I¢ is so found. The question then resolves it- 

self: Did negligence of the appellant cause the fuses to blow? 

There were no eye witnesses to the events on the night of Febrn- 

ary 10. No one took the stand who saw an are of flame running 

along a line or a bolt of lightning or other phenomenon which could 

have caused the fuses to blow. All the evidence is circumstantial 

  

4In this connection it should be noted that the Contracting Officer's deduction was limited 

to the cost of replacing the balloon building. It did not embrace the cost of repairing 

the motors of other equipment. 
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and arose primarily from the postmortem on the morning of Febru- 

ary 11. Itis apparent from the evidence that the contracting officer’s 

procedures were orderly and fair. The Commission’s installations 

at the Sandia Base are under the general supervision of the Sandia 

Corporation. It appears that the first men on the scene at the sub- 

station were Mr. Knott, the supervisor of the Electrical Plant Engi- 

neering Division of Sandia and a team of Sandia linemen headed 

by Mr. McGinnis. There may have been others. This group eyi- 

dently arrived between 7 and 8 o'clock. As previously stated Mr. 

Knott observed that the cables in the long span were swinging in the 

wind in such a way that he felt that they could have touched and 

caused a short circuit. See Attachment A. He directed the line- 

men to disconnect the temporay line from the station. This was 

done and then Mr. McGinnis and his team temporarily repaired the 

two blown fuses. All left for a short time. Next on the scene were 

Mr. Danieli and Mr. Priest, the two linemen from Reynolds who had 

originally put up the temporary line. By a strange quirk of fate 

they had been directed on the preceding Friday to take the line down 

on Monday the 11th due to the progress of Mckee’s construction. 

sofore starting on this mission they had learned of the cutage. 

They arrived at approximately 5:50. Nv one else was there. They 

caw that the temporary line had been disconnected from the fuses 

and walked around the transformer and observed the fuses. They 

“then proceeded to cut the lines down from Fole B and roll the cables 

up toward Pole A. See Attachment A. While thoy were in the 

process of doing this, Mr. Knott returned with Mr. Harris. There 

may have been others. The cables were unroll.d and with a st rand 

‘n each hand, Mr. Harris walked backwards between Pole A and 

Pole B. About a third of the way down he discovered the two 

damaged areas at parallel points on the cables. As stated, these 

were examined under a magnifying glass and Mr. Knott and Mr. 

Harris determined that there had been a short circuit. The other 

cireuits running into the substation and the substation itself were 

inspected for evidence of some other cause of the fuses blowing. 

None were found and it was concluded that a short circuit on the 

temporary line was the cause. The Contracting Officer was ealled 

and he in turn called Mr. Thornton, the local manager of McKee 

and explained the situation and advised him to get in touch with 

his insurance company. Mr. Thornton called Mr, Gardner, the Dis- 

triet Manager of Reynolds at Albuquerque. At about 11 o’clock Mr. 

Gardner arrived with an insurance representative. Mr. Zemke of 

Reynolds was present. Mr, Gardner made an inspection, including 

a viewing of the subst ation and noted the fuses which had been re- 

paired. Two rags were tied around the cables at the damaged area. 

Mr. Gardner and Mr. Zemke examined the damage without the aid 

of a magnifying glass. A. photographer arrived and the damaged 

  

6 Attachment A is a composite of two exhibits. One chart was prepared by the engineers 

of Reynolds showing the phasing of the station, This chart was supplemented by an 

exhibit which was taken from & drawing on the blackboard by Mr. Knott showing the 

general situation of the substation and the various circuits. 
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parts of the cables were photographed. This was the postmortem. 

The cables which belonged to Reynolds were later rolled up and 

stored in its yard. 

_At the hearing the photographs of the cables which were taken on 

February 11 were put in evidence and much of the testimony was ex- 

pert testimony interpreting the hotographs. It is well-known that 

aluminum cables are soft and can be scarred or abrased in many ways. 

When the cables were cut trom Pole B they were dragged through 

a rocky arroyo and rough terrain before Mr. Danieli and Mr. Priest 

started rolling them up. The appellant’s experts were of the opinion 

that the damage shown on the photographs did not result from a 

short circuit which would cause slag from the burning but were 

the result of dragging the cables over rocks or from some physical 

impact. They were also of the opinion that assuming the damage 

was caused by a short circuit, the short was not of sufficient magnitude 

to cause the massive damage to fuses which actually took place (the 

cases of the fuses were destroyed). The main difficulty with this 

line of testimony is that it is based on interpretation of photographs 

which all admit is unsatisfactory and illusive. Mr, Knott and Mr 

Harris inspected the cables themselves with a magnifying wlass. 

They saw slag and were of the opinion that the damage wis caused by 

a short circuit of sufficient magnitude to cause the fuses to blow. As 

stated Mr. Harris was particularly well qualified in this particular 

phase of electrical engineering. Mr. Gardner and Mr. Zemke looked 

at the cables with the naked eye but neither purported to be experts 

in this particular fieid of electricity. Further there is a strong pre- 

sumption which comes into play. “The best evidence was the ‘cables 

themselves and not the photographs. The cables belonged to 

Reynolds and were in iis possession when the basic issue of fact was 

raised, It should have preserved the questioned sections and placed 

them in evidence. The failure to do so raises a presumption that 

an inspection of the cables themselves at the hearing would have been 

unfavorable to the pesition taken by the appellants. This is_an 

ancient and common sense rule of evidence which is usually traced to 

the famous chimney sweep case, Armory V. Delamirie, 1 Strange 

50d. In this case a chimney sweep found a jewel and gave it ton 

jeweler for appraisal. ‘The jeweler did not return it and in an ac- 

tion of trover by the chimney sv eep contended that the stone was 

worthless: _ For some reason the stone itself was not put in evidence. 

_.. the Chief Justice directed the jury that unless the defendant 

did produce the jewel and show it not to be of the finest water, they 

should presume the strongest against him, and make the value of 

the best jewels the measure of damages; which they accordingly did.” 

See 2 Wigmore, Evidence $285 (3d ed. 1940). “Clifton v. United 

States, 4 How. 242 (1846), 11 L. Ed. 957; United States v. Johnson 

988 F.2d 40 (5th Cir. 1961). 
There was considerable testimony relating to whether the tem- 

porary span between Poles A and B was properly strung. It was 

a long span and the sag in the line was determined by eye and not 

by instrumentation. The contracting officer contends that there was
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too much sag, allowing the lines to play back and forth in the wind. 

Both Mr. Danieli_ and Mr. Priest who installed the line were experi- 

enced linemen. ‘They testified that they followed the standard prac- 

tice in New Mexico with respect to the spacing of the cables and the 

sag. This dispute with respect to the standard used is unimportant. 

Certainly winds with gust of 50 miles an hour in New Mexico are 

not “acts of God”. Cf. Prosser, Zorts, p. 275. If in fact the two 

cables were blown together, the doctrine of res “psd lopuitur applies. 

Of more importance and in fact of controlling importance as far 

as negligence 18 concerned was the failure of Reynolds to inst alla 

fuse at least at Pole A, All of the experts agree that in view of 

the second circuit running from the substation to Bldg. 9970 and 

the other installations this should have been done. Reynolds con- 

tends that the temporary line was installed under the supervision 

of the engineering division of Sandia. The evidence in this respect 

nvincing to say the jeast. Sandia had to approve the 
« 

was not co . 

temporary line and probably representative of Sandia did indicate 

in a general way where the lines and poles would be placed. How- 

ever, there is no evidence that a specific instruction was given with 

respect to fusing. A properly installed fuse would be designed to 

protect against the precise hazard involved, namely the blowing of 

the fuse. It is found the Reynolds Company was negligent in not 

installing a fuse. Giving due weight to the presumption, if the case 

had stopped at this point the Contracting Officer would certainly 

have sustained the burden of proof and shown by the preponderance 

of the evidence that the negligence of the appellant and the inter- 

yenor proximately ‘aused the destruction of the building. However, 

there was a certain strong line of rebuttal evidence. 

The appellant introduced a chart showing the phasing of the trans- 

formers.° Mr. Danieli and Mr. Priest testified that they tied the 

cables of the temporary line into buses A and © as shown on Attach- 

ment A. This was undisputed and in fact could not be disputed be- 

eause the insulation on the buses would show where the connections 

were made. Mr. Daniell and Mr. Priest testified that when they 

walked around the substation on the morning of Feoruary 11 they 

looked at the fuses and the two west fuses marked H 2 and H 3 on 

Attachment A had been temporarily repaired with “hot clamps”. 

Mr. Gardner testified that in his inspection of February 11 he ob- 

served that the two west fuses were repaired. It appeared that up 

untii the time of the hearing Mr. Knott thought that the two west fuses 

were the ones that had blown. He had had the matter checked out at 

the time by one of his assistants, a Mr. Hall, and they came to the 

conclusion that the two westerly fuses were tied into the connections 

on the temporary. line. As late as February 1964 a letter was sent 

by the attorney for the Contracting Officer after consultation with 

Mr. Knott to Reynolds stating that the two west fuses were the ones 

that were blown. 
escent 

¢ Attachment A was taken in part from this chart. The chart was prepared by Reynolds 

Engineering Department after a recent inspection of the substation, After February 11 

1968, and prior to the inspection, the substation had been renovated or remodelled, The 

undisputed evidence shows that the phasing at the substation was not changed in the 

remodelling 80 that the chart accurately depicts the phasing in February 1968. 

— 
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} r because, as stated, it was evi “was fait, 
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as proof of negligence. Likewise, decision was reserved on a motion 

by the appellant to strike certain evidence which was clearly admis- 

gible under the amended answer and the Commission’s broad rules 

relating to admissibility. The motion is overruled. 

In i end there may always be an aura of mystery surrounding 

the outage at the Lovelace Substation on February 10, 1963. The sta- 

tion and fuses were antiquated and a number of other outages had 

taken place before. The substation was viewed. It was not housed 

but was surrounded by a fence. The Sandia Base is on a broad, arid 

plateau. At the time of the view a wind of approximately 15 m.p.h. 

was blowing tumbleweed and other loose matter about. Mr. Walker, 

with long experience as Chief Engineer of the El Paso Electric Com- 

pany stated that he knew of instances in which material carried on 

the wind had caused fuses to blow. The weather report showed that 

an electrical storm was roving in the area the evening of February 10. 

There is much room for speculation with respect to causes. As stated 

the Contracting Officer did not sustain the burden of showing the 

appellant’s negligence caused the outage. Accordingly the monies 

withheld because of the destruction of Bldg. 9970 should be paid to 

McKee. 
This decision becomes the final decision of the Commission within 

30 days unless an appeal is taken within 20 days or unless the Com- 

mission decides to review the matter on its own motion. 

LT. Riecs McConnEL, 
Hearing Examiner. 
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Docket No, CA-170 

IN THE MATTER OF WM. E. GOETZ & SONS 

Unprr Conrracr No. AT (29-2)-1352 

  

Issued June 8, 1964 

  

   OrbDER 

At a session of the Atomic Energy Commission held at Washington, 

D.C., on the 8th day of June 1964, Chait van Glenn T. Seaborg and 

Commissioners John G. Palfrey, James 'T. Ramey, and Gerald I’. Tape 

present, it appearing that: 
1. On February 13, 1964, the Manager of the San Antonio Area 

Office, as contracting officer, filed with the Commission a petition for 

review of the decision of the Chief Hearing Examiner, dated January 

24, 1964, ordering the payment of $1,092 to Win, Ei. Goetz & Sons, con- 
tractors under Contract No, AT (29-2 )-1852; 

2. No important questions of law, policy or discretion are presented 

by the record in the case, and review of the decision of the hearing 

examiner is not required under applicable statutes and rules, including 

10 CFR § 2.440; it is 
Orperep that the petition for review of the decision is denied, with- 

out prejudice to a motion for reconsideration of the decision, addressed 

to the presiding officer and filed within 10 days after the date of this 

order. 
Unirep Strares Avomic Energy ComMIssion, 

By Woovrorn B. McCoo, Secretary. 

868 

Docker No. CA-176 

IN THE MATTER OF BIG 4 PAVING, INC. 

Unper Contract No, AT(29-1)-165 

  

Tssued July 8, 1964 

ee 

OrbER 

At a session of the Atomic Energy Commission held at Washington, 

D.C.. on the 8th day of July 1964, Chairman Glenn T. Seaborg and 

Commissioners John G. Palfrey, James ‘T. Ramey, Gerald F. Tape 

and Mary I. Bunting present, it appearing that: 

1. On March 11, 1964. the Assistant Manager of the Los Alamos Area 

Office, as contracting officer, filed with the Commission a petition for 

review of so much of a decision of Hearing Mxaminer McC ‘onnell, 

dated February 19, 1964, as awarded $6,926.34 to Big 4 Paving Ine. 

under Contract No, AT(29-1)—1654; 

», No important questions of law, policy or rest rictions are presented 

by the petition for review, and review of the decision of the hearing 

examiner is not required under applicable statutes and rules, including 

10 CFR § 2.440: it is 
Oxperep that the petition for review of the decision is denied, with- 

out prejudice to a motion for reconsideration of the decision, addressed 

to the presiding officer and filed within 10 days after the date of this 

order, 

Unirep Staves Avomic Enrrcy ComMMIsston, 

By Wooprorn B, MceCoon, Secretary. 
869 
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Docket No. CA-176 

IN THE MATTER OF BIG 4 PAVING, INC.     

  

Unper Contract No, AT (29-1)-1654 

  

Issued July 10, 1964 

  

ORDER 

In accordance with the letter to the parties dated March 17, 1964. 

and in the light of the Commission’s Order of July 8, 1964, it is 

ordered that the Decision in this case filed February 19, 1064, be 

amended in the following respects: On page 16 delete the line after 

the tabulation and insert instead, “In the event it is found that the 

appellant is entitled to an equitable adjustment for the additive, the 

Contracting Officer disputes the amount of the claim as stated.” In 

the last two lines on page 19 delete “in the amount of $6,926.34". Add 

a sentence after the last line on page 19, “The case is remanded to 

the Contracting Officer to effect the adjustment.” 

KE. Riccs McConNeEL1, 
Hearing Examiner. 

  

Docker No, CA-180 

IN THE MATTER OF KE. 1. NOXON CONSTRUCTION CO. 

Unxper Conrracr No. AT (29-1)-1656 

Tssued July 31, 1964 

pe ues 

MeMoRANDUM OPINION AND Orper ANv NOTICE OF PIR Akin 

1. This contract appeal proceeding vas tentatively scheduled for 

hearing in September by statements made on the record at the pre- 

hearing conference which was held in Santa Fe, New Mexico on July 

4. 1064. The appellant’s attorney then objected on the eround that 

counsel could not be ready for hearing before November. Also it 

was then urged for the appellant that the hearing he beld in. Los 

Angeles, the location of the corporation's main office. As permitted 

by the prehearing conference rulings, the appellant has now filed a 

request that the hearing be held “no earlier than November 2, L9G? 

and in Los Angeles rather than ‘n Santa Fe. The cont cting officer, 

ly counsel, has filed an answer opposing ench of .':4 appellant's 

requests, 

2, Upon reconsideration of these procedural issues which were 

tentatively resolved at the prehearing conference, and in the light 

of the additional presentations now made, it is found that the ap 

pellant’s plea for postponement is supported by a showing that the 

trial attorney for the appellant, who is also an officer and a director 

ot that corporation, will not be availa for this proceeding before 

November because of previously made conflicting professional and 

personal commitments. The appellant’s assertion that it would be 

inequitable and would impose upon it undue and extreme hardship to 

require a hearing before November 1s not outweighed by the need 

to achieve an expeditious hearing and decision in this proceeding. 

The plea for postponement is sustained. 

> Reconsideration of the place of hearing controversy is persua- 

sive that the convenience and necessity of the parties, their representit- 

tives and witnesses (Administrative Procedure Act $5(a)) will be 

better served by conducting the hearing in Santa Fe, New Mexico 

(see Commission’s Rules of Practice $§ 2.430 (b) and 2.703(b)). ‘The 

record and pleadings now show that the number of witnesses to he pre- 

sented on behalf of the contracting oflicer is more than twice the 

number of those to be called by the appellant. Santa Fe is reason- 

ably near the Los Alamos AEC Office which has cognizance of the 

contract out of which this dispute arose, and court room. facilities 

for conducting hearings such us this are there available, The appel- 

Jant’s contention that there is “no guarantee” that two witnesses who 
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are no longer employed by it will be willing to attend the hearing in 

New Mexico is without merit in view of the fact that ample time be- 

tween now and the time for hearing affords to the appellant full oppor- 

tunity to avail iteolf of the procedural remedies for compelling the 

testimony of wit esses which are specified in the Commission's Rules 

of Practice. 
4. For the reasons hereinabove indicated, Ir Ts Orverep, this 31st 

day of July, pursuant to $§ 2.480 and 2.718 of the Commission’s Rules 

of Practice, that the hearing in this proceeding shall be commenced 

at 10 a.m. local time on Wednesday, November 18, 1964, in the U.S. 

District Court Room at Lincoln and South Federal Place in Santa 

Ie, New Mexico. 
J. D. Bony, 

Hearing Examiner. 

  

Docker No, CA-178 

IN THE MATTER OF TIMMONS, BUTT AND HEAD, INC. 

Unper Contracr No. AT (29-2)-1425 

Issued August 14, 1964 

APPEARANCES : 
William T. Butt, President of the appellant on behalf of the appellant. 

Albert BE. Wehde, Esquire, on behalf of the contracting officer. 

Drctsion 

As of September 4, 1962, Timmons, Butt and Head, Ine, (TB&IT) 

of Dayton, Ohio entered into a contract with the Atomic Energy Com- 

mission to construct a building called the Component. Development 

and Standards Facility at the Mound Laboratory outside of Dayton 

for the lump sum of $898,000. The building was to be constructed 

on the top of an existing underground structure called the T Building. 

Utilities and certain other facilities necessary for the operations car- 

ried on in 'T Building were supplied by encased pipes suspended above 

ground on T-shaped stanchions. These stanchions were anchored 

into the top of T Building, which was some five feet below the surface 

of the ground. The top was composed of concrete 15 feet. thick, 

heavily reinforced by steel. ‘The new structure required the removal 

and replacement of certain of the stanchions. It was provided that 

the new stanchions be secured by anchor bolts in holes 12 inches deep 

and 184 inches in diameter bored in the top of T Building. Insofar 

as pertinent it was provided in the specifications: Section 25—Mechan- 

ical Work 

“> Wherever possible, attachment to concrete shall be by inserts amply 

sized for the total stress required of them, Where this is not practicable, ap- 

proved masonry anchors, properly installed in rotary adrilicd holes, shall be 

used. Hammer drilling, or the use of exrparsion shields, will not be allowed. 

Diamond Caulking Anchors, Ackerman-Johnson Expansive Screw Anchors or 

Type 77 Rawl-Tapers shall be used. Self-drilling anchors, such as Phillips 

‘Red Head’, may be used provided that drilling is done only with an electric 

hammer which has been approved (in writing) for the purpose by the Contract- 

ing Officer. Otherwise, all drilling of conerete shall be rotary drill, only. No 

other anchors than the ones named above shall be used except upon written 

approval by the Contracting Officer.” (underscoring supplied ) 

TB&H entered into a contract with Hughes-Simonson, Inc, (H-S) 

also of Dayton to perform the mechanical and certain other work for 

an approximate sum of $260,000. The notice to proceed was received 

on September 13, 1962, and on October 3 H-S started drilling the 

anchor holes for the stanchions with a Thor Power Tool Company 

Model 38 Rock Drill which it had rented from a contractors’ supplier 

for the purpose. On October 4 a field engineer charged with the 
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responsibility of seeing that the specifications were earried out told 

H-S’s superintendent in charge at the site that the holes drilled with 

the Thor 88 did not meet specifications. From that moment until 

the present the parties have been hopelessly at loggerheads as to 

whether or not holes drilled with the apres tool did meet the 

requirements. The dispute was erystallized at an early date by an 

exchange of letters 1 October 1962. After some preliminary argu: 

ments between subordinates 1m the two organizations, on October 10 

the contracting officer's representative wrote to TB&H: 

“Tt has been brought to my attention that holes, for anchoring the stanchions 

for outside utilities on top of the ‘I’ building are being made with a ‘rock drill’ 

utilizing a piston type hammer to effect a rotary motion to the dr-ll rod. 

“Specification Sect ion 25 stipulates that ‘approved’ masonry anchors shall be 

installed in rotary-drilled holes and that hammer drilling will not be allowed. 

“It is the coatention of this office that this operation does not eonform to 

the requirements of the specifications and shall be discontinued. All remain- 

ing holes shall be made with equipment utilizing abrasive type eutting action 

such as that imparted by a core drill. Work accomplished to date will be ac 

cepted if the holes already drilled be extended another 12 inches in depth and 

then filled with embico grout after the necessarily longer anchor bolts have 

been set.” 

On October 12 TB&H’s project manager replied by letter: 

“We herewith take exception to your letter in its entirety. 

“We have conformed to the contract requirements in drilling for the anchors 

for stanchions on top of 1, Building. The holes were drilled with a Rotary 

Drill as required by the Specifications.” 

* * * * * * * 

“We are proceeding with your directive as to drilling the remaining holes 

with a core drill, extending the holes already drilled another 12 inches in depth, 

extending the anchor bolts and grouting the top 12 inches of holes with embico 

grout. 

“We herewith request payment for this extra work and we will present a 

proposal for this extra work and request an extension of our contract time as 

soon as the cost and time can accurately be determined.” 

Thereafter the holes which were already drilled, some 128 in num- 

ber, were redrilled and anchors placed in accordance with instructions 

in the contracting oflicer’s letter ot October 10, A diamond pointed 

core drill was used. The remaining holes, some 16 1n number, were 

drilled with a core drill. in letters sent to the contracting officer in 

February 1963 TB&H reassert ed its position that the letter of October 

10, 1962, was a de facto changc order and claimed that some $5,000 

was due for extra work. See Polan Industries Inc., 58-2 BCA § 1982 

and eases cited on page $189. Bya decision dated November 7, 1963, 

the contracting officer denied the claim. An appeal was perfected in 

due course and a hearing on the merits was held in Dayton on June 10 

and 11,1964. ‘The scope of the hearing was limited to a determination 

of whether or not the appellant was entitled co an equitable 

adjustment.? 

Of course the specifications. were a part of the invitation to bid and 

are an integral part of the contract. Thus the problem 1s purely one 

Se 

1At the conclusion of the hearing it was stated on the minutes that the parties at 

their option could file cross briefs on July 21. At the request of the attorney for he 

contracting officer the time of filing was extended to August 3. On August 3 the con- 

tracting officer filed a brief. ‘fhe appellant submitted the case without brief. 

: : i 
ieee as " 
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of contract interpretation. The issue is a very narrow one, namely 

whether or not the Thor 38 is a “hammer” drill or a “rotary” drill 

within the meaning of Section 20. Though narrow and technical, the 

issue is not without complications. This is indicated by the fact taat 

the dispute exists at all. Both TBR&H and H-S are very reputable 

and experienced contractors, and placing anchor bolts in concrete 1s 

routine in the trade. On the other hand the specification was drawn 

and interpreted by Giffels & Rosetti (G&R) of Detroit, a very expe 

rienced and reputable firm of architects and engineers. I is clear 

that the question cannot be resolved by resort to formalistic semantics. 

As Justice Holmes once remarked— 

“A word is not a crystal, transparent and unchanged, it is the skin of the 

living thought and may vary greatly in color and content according to the cir 

cumstances and the time in which it is used.” * 

In any given case the pole star is the meani..g that would be attached 

to the terms by a reasonably intelligent perso: acquainted with the 

operative uses in the trade and knowing all the facts and circumstances 

prior to and contemporaneous with the making of the contract. e- 

statement. Contracts § 280; Randolph Engineering Company. 58-2 

BCA © 2053; Kostos, Ambiguous, Defective and Conflicting Govern- 

ment Specifications, Government Contracts Monograph No, 4 at 10, 

Geo. Wash. Univ. (1962) and cases cited, 

The ‘Thor 38 is a well-known tool which is commonly used in con 

struction work for drilling holes in concrete for various purposes. 

Applying the uefinition in Webster's Dictionary it would be classified 

as a pneumatic percusion drill. “ompressed air strikes a piston head 

ina repetitive manner driving the drill, which in effect isa chisel with 

four cutting edges at the bottom, down into the material to be drilled. 

It. is so constructed that with each separate action the bit rotates to a 

certain degree so that the cutting edges strike a different place in the 

hole with each impact. As the ope “ation goes on, this rotation reaches 

360°, In the process the hole is automatically cleaned by the com- 

pressed air, The Thor Company’s catalog was put into evidence. It 

contained a cutaway diagram of the tool with arrows pointing to the 

working ye and marginal notes explaining the functioning of the 

parts. These notes emphasize both the “rotary” and “hammering” 

functions of the drill. For example “. . . completes a full stroke of 

piston hammer under severe aniline conditions giving more blows 

per minute and better rotation qualities.” (Emphasis supplied.) 

Thus it would seem that certainly in a non-technical sense the Thor is 

a hybrid, having both rotary and hammer features. 

Mr. Butt, the president of TB&H, took the stand. He is a graduate 

civil engineer from MIT with considerable experience in construct ion. 

He stated the basie position of the appellants in answering certain 

questions by the Examiner: 

Q. “As an expert, do you interpret that language as permitting a Thor 88?” 

[Section 25 was read. ] 

A. “I do, without any question, I do.” 

Q. “Will you give your basis for that opinion in that regard?” 

A. “The Thor rock drill is primarily a rotary-type drill, its construction per- 

mits, by the use of air, a rotation to be imparted to the drill stock and Grill bit.” 

  

2 Towne v Tiener, 245 U.S, 418, 425 (1918). 
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Mr. Bechtol, a senior member of {I-S with a great deal of experience 

in boring holes in concrete for various purposes, was likewise of the 

opinion that the Thor 38 was a rotary within the meaning of the speci- 

fications. He traced the history of boring holes in concrete. In the 

early days the holes were drilled by star point drills of the type used 

in the Thor by manually hitting the drill head with a hammer, the 

drill being turned by hand after each blow. Later the hammering 

effect was supplied automatically and holes were drilled by what is 

called a “jack hammer” which was turned by hand. In recent years 

the Thor type was developed where both the hammer action and the 

rotation action were automatically imparted by built-in features of the 

tool. To Mr. Bechtol the term’ “hammer drill” connoted the older 

type teols where the rotation was furnished by hand. Messrs. Fields, 

Tickenson and Hines, all construction foremen and superintendents 

of TB&H and H-S with long experience in field operations, were all 

of the opinion that the Thor 38 satisfied the meaning of Section 25. 

All the witnesses emphasized the inch and three fourths diameter of 

the holes and stated that in the trade the Thor 88 would immediately 

come to mind as the tool most suitable for drilling a hole of this size. 

It appears that rotary abrasive drills which are operated by electric 

motors are customarily used to drill much smaller holes. They were 

also of the opinion that anchor bolts fitted into 12-inch holes drilled by 

a Thor would meet every conceivable contingency as far as the security 

of the stanchions was concerned. In this respect it was pointed out 

that there were four anchor bolts securing each stanchion and that 

from the top of the T Building to the grade level, a distance of some 

five feet, the stanchions were to be encased in concrete two and one half 

feet square which would weigh approximately 5,500 pounds.’ Finally 

Mr. Schumacher, president of the Flack Equipment Company which 

supplied the Thor 38 in question, took the stand. The Flack Equip- 

ment Company is the largest contractors’ supply company in the area. 

His views were in accord with those of the other witnesses for the ap- 

pellant. They are summed up in his answers to several questions on 

direct examination : 

Q. “We would like to pose to you a question relative to drilling a hole in 

conerete, If the contractor were to call you, asking for a piece of equipment 

to perform a certain job, an example, to drill a 1% inch hole in a reinforced 

conerete slab, 15 feet thick, for the purpose of installing a %&th inch rod anchor 

bolt to be retained by an Ackerman-Johnson type anchor, and qualify the re- 

quest and say the hole had to be rotary drilled, what piece of equipment would 

you recommend to him for use on this?” 

A. “Our first recommendation would be a Thor 88 rock drill or something in 

that class, with an air compressor or some source of air if you had your own 

air, but we usually would send a compressor along with it.” 

Q. ‘In the trade is that considered a rotary drill?” 

A. “Yes, I think you would call it a rotary drill, hecause any other type of 

drill that you would use to drill a hole like that you would have to rotate by 

hand, This tool rotates automatically. The action of the tool is to rotate.” 

As stated, the specifications, including Section 25, were drawn by 

G&R. From the evidence it is clear that the writer of the specifica- 

tions intended that, with the limited exception of the electric hammer 

drill approved for the Phillips Red Head, the holes were to be drilled 

  

3The stanchions varied. As far as figures are concerned a typical one is taken. 
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by a rotary drill using an abrasive type eutting action and not by ¢ 

pereussion dril] using a chisel type cutting action embraced in the 

Thor 38.4 Mr. Horsch, a senior member of the firm, in charge of its 

department of specifications and materials research, was the contract- 

ing oflicer’s principal witness. He traced the history of Section 25. 

It appears that approximately eight years ago G& R, due to an un- 

fortunate experience, had conducted certain tests to determine «he 

holding power of anchor bolts embedded in holes in concrete board 

by an abrasive cutting rotary drill anda percussion drill of the Thor 

5S type embracing certain rotary features. Sixteen holes were drilled 

ina uniform concrete slab, eight by a rotary abrasive action drill and 

eight with a percussion drill, Anchors were inserted in the holes and 

then using equipment furnished by the Pittsburgh Testing Labora 

tory, it was found that the anchors in the rotary abrasive holes had 

much more holding power than those cut by the percussion drill. 

Further tests were carried on to determine the cause of this. New 

holes were cut and by the use of a dye, 't was found that in the per- 

oussion-cut holes there were minute fractures in the concrete not visible 

to the naked eye, Mr. Horsch testified that after this experiment the 

firm adopted the policy that “... whenever the integrity of the con- 

crete in the area is important there shall be no percussion or hammer 

drilling, it will be rotary drilling only.” Section 25 became the 

standard clause used by G&R in implementing this policy. Mr. 

iTorsch stated that it had been used in many contracts during the past 

eight years and until the instant case its meaning had never been 

brought into doubt. 
Mr, Horsch is an exceptionally well qualified witness. He was 

born in the coal mining region of Pennsylvania, graduated from Car- 

negie Tech in 1923 in engineering, and has been practicing or teaching 

engineering since his graduation. For a time he was president of the 

West Virginia Polytechnic Institute. Having his roots in a mining 

area, it was clear that he was unusually well versed in the various types 

of drills and their application. He stated his position with respect 

to the issue on direct examination : 

“Q. Mr. Horsch, would you classify a Thor Roek 88 as a Thor rotary drill? 

A. No sir. It does not cut by rotary action. If you took a Thor star point 

drill, such as Thor has, and you put pressure on that and rotated it with a ro- 

tary motor, I estimate that you wouldn't go through a quarter of an inch 

of concrete before you wore the drillout. Tt is not made for that. 

. The cutting edges are where? 

A. They are inclined planes. They would, if you rotate them, they would 

ride over obstruction of the things you are trying to cut out, 

q. Are they faced downward? 

A. The only point is the vertical * int. 

. Mr. Horsch, have you in your work and profession read a number of 

periodicals? 

A. I try to keep pretty well abreast of technical literature; that is my pri- 

mary function. 

q). Have you ever seen a drill such as the Thor 88 referred to as a rotary 

drill? 

A. No.” 

  

4G&R did not have a resident inspector at the site of the construction, Mr. Russell, a 

field engineer of Monsanto Chemical Company acted in this capacity, The eontracting 

officer consulted G&R prior to writing his letter of October 10. 
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Mr. Horsch took the stand on the second day of the hearing after 

listening to testimony on the first day. After the adjournment on the 

first day he went to the library in Dayton and ran down the references 

to “rotary drills” in the Engineering Index. He stated that from 

1956 to date he noted 22 such references and none referred to a drill of 

a Thor 38 type. 
Mr. Horsch testified that the policy of requiring that anchor holes 

be drilled with abrasive rotary drills applied with unusual force to 

the construction in question. The pipes supported by the stanchions 

furnished the utilities and other facilities for carrying on the opera- 

tions in the T Building, which were classified. The Component Devel- 

opment and Standards Facility contained explosive areas and there 

were blast doors adjacent to the stanchions. There was another factor, 

The top of the T Building was heavily reinforced with steel. Al- 

though a Thor 38 might in time run through this reinforcing steel, it 

was customary to burn the steel away with an acetylene torch when 

such a drill was used, This was being done by H-S on October 4 

when the inspector raised the question with respect to the drill. Mr. 

Horsch testified that the burning weakened the concrete texturally. -\ 

rotary abrasive drill would drill through the steel, making the burn- 

ing unnecessary. In the end the entire impact of Mr. Horsch’s testi- 

mony was to the effect that sound engineering principles dictated the 

use of a rotary abrasive drill under all the circumstances. 

A usage is always admissible to show the meaning of terms in a par- 

tieular contract even though they are drawn from a technical field and 

are defined in professional and trade literature with some degree of 

precision. See Corbin, Contracts $$ 555—-bd7: Williston, Contracts 

8 608 ; Restatement, Contracts § 2B5(b).° A local usage will control 

where both of the parties are residents of the same locale and the sub- 

ject of the contract is parochial in nature. Otherwise the country wide 

meaning of the terms will be applied. See Corbin and Williston, 

supray Restatement, Contracts § 285(a).° Certainly there is nothing 

parochial about the operations of the AEC and the services which 

G&R performs for it. For example, G&R draws specifications for 

construction of AEC installations at Idaho Falls, Idaho. The work 

may be performed by a construction firm from Texas. Accordingly, 

no matter how firmly ingrained or clear the understanding of the dis- 

tinction between “hammer” and “rotary” drills may be in Dayton, this 

will not be dispositive by the issue inthiscase. In this respect the spec- 

trum of G&R is much broader and due to his professional background 

and duties, the tesimony of Mr. Horsch is most convincing as far as 

the applicable useage is concerned. However, there are other factors 

to be considered. 

It is a canon of interpretation that the terms in question must be 

projected against the manifest purpose of the particular aspect of 

the construction to which the specification relates. See Restatement, 

a 

5 There is some authority for the roposition that usage can be shown only where the 

meaning of the terms is doubtful. eo W. G. Cornell Co. 1968 BCA § 8741 and cases 

cited; Blatt Electric Company, 1964 BCA § 4031. For criticism of this rule see Corbin 

and Williston, supra. 

¢These rules are to be distinguishea from those relating to choice of law for interpreta- 

tive purposes. See Goodrich, Conflict of Laws § 112. 
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Contracts §236(b). Mr. Bechtol testified that the bid caleulation 

was based on a rented drill of the Thor type. The core drill eventu- 

ually used was much more expensive. i assuming the use of the 

Thor. it is plain from the evidence that Mr. Bechtol reckoned in a 

reasonable way with the purpose of the anchor bolts in the holes to 

be drilled. At the time either TB&H nor H-S knew of the tests 

which had beer performed by G&R eight years earlier. Mr. Horsch 

testified that they had never been written up in any professional or 

trade journal and the results were peculiarly within the knowledge 

of G&R. It is always incumbent upon the Government to make its 

specifications erystal clear, particularly in lump sum contracts. let 

ly competitive bidding. Peter Wiewit & Sons Vv. United States, 109 

Ct. Cl. 390 at 418 (1947). This rule would seem to apply with un- 

usual force where the ae specification was the outgrowth of 

an experiment peculiarly within the knowledge of the Government's 

draftsmen. Cf. Helene Curtis Industries, Inc. v. United States, 312 

F. 2d 774 (Ct. Cl. 1963). 

The specification could have been diove precisely drawn. It is clear 

that the underlying dichotomy of driiis in the mind of the draftsmen 

vas “rotary” and “percussion”. In fact in his testimony Mr. Horsch 

used the term “percussion” more often than “hammer”. When asked 

why the term “hammer” was used instead of “percussion”, he 

Ve plied— 

“Now, we don’t use the word ‘percussion’ because we are not sure of con- 

notation in the field. Hammer, everybody knows, everybody knows what 

hammering action is, you can feel it and see it, and that is why we use the 

simpler term... .” 

This explanation is not quite satisfactory. “Percussion” is not an 

esoteric work. Anyone who follows a high school band is familiar 

with the term. It is a fact that competent people were misled by the 

specification as it was cast. In this regard it is clear that the size of 

the hole and the security factors compounded the difficulties arising 

cout of the terminology.’ 

It is very difficult to draw the line between situations in which 

doubtful language is to be construed against the Government under 

the doctrine of the Kiewit case and those situations in which the con 

tractor is under a duty to ask for clarification, See Consolidated 

Engineering Co. v. United States. 98 Ct. Cl. 256 (1943) ; WPC Enter- 

prises, Ine. Vv. United States, 323 F. 2d 874 (Ct. Cl. 1963) ; George 

E. Jensen, 1964 BCA § 4196. One underlying consideration seems 

clear. Care must be taken that contractors do not. substitute their 

general judgment for that of the architect-engineers, particularly 

where matters of stress are concerned. Probably the best de lineation 

of the rule imposing on contractors the duty to inquire as to the in- 

tended meaning of Government specifications is in Judge Davis’ 

opinion in the WPC case at 8i7: 

“Although the potential contractor may have some duty to inquire nbout 

a major patent discrepancy, oF obvious omissions, or a drastic conflict in 

77TB&H takes the position that under any circumstances a lateral blast would have 

knocked out the pipes before it affected the stanchions, 
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provisions [cases cited], he is not normafly required (absent a clear warning 

in the contract) to seck clarification of any and all ambiguities, doubts, or 

possible differences in interpretation. The Government, as the author, has 

to shoulder the major task of seeing that within the zone of reasonableness 

the words of the agreement communicate the proper notions-—as well as the 

main risk of a failure to carry that responsibility. If the defendant chafes, 

under the continued application of this check, it can obtain a looser rein 

by a more meticulous writing of its contracts and especially of the specifica- 

tions.” (Italics supplied.) 

Section 25 is prefaced by the standard general provision that the 

specifications do not purport to describe 1 etal the construction 

methods or the equipment to be used. Then in the body of the specl- 

fications there is minute detail with respect to the type of tools to be 

used in boring holes in conc: ete for anchor bolts and the type of an- 

chor bolts. Of course the specific limits the general [ Restatement, 

Contracts §236(c) | and points up the fact that there is something 

special about, the equipment to be used in this particular phase of 

the construction. This is accentuated by the repetitive characteris- 

ties of the specification itself. First, there is a statement that the 

anchor bolts will be installed “. . in rotary drilled holes. Tlanmer 

drilling . . . will not be allowed.” Then there is a specific provision 

for an“. . . electric hammer which has been approved . . .” in con- 

nection with the Phillips Red Head. Lastly, there is the warning 

« — . Otherwise, all drilling of concrete shall be rotary drill, only.” 

Thus the whole texture of the specification is caveatorial in character. 

It bristles with implications that the draftsmen attached special sig- 

nificance to the type of drill to be used: “There was a clear warning 

in the contract” that tools must be selected with great care for this 

part of the work, Under these circumstances it was the duty of 

TB&IL to inquire with respect to the intended meaning. Such an 

inquiry would certainly have brought to light the experiment of 

G&R, and most likely a selection of acceptable drills would have been 

given. Accordingly, the contracting officer was within his rights im 

directing the discontinuance of the Thor 38 and ordering that remedial 

measures be taken in the holes already drilled by it. 

There is another aspect of the matter. The holes were eventually 

drilled with a diamond pointed core drill. This is a type of drill 

which is customarily used to extract a speciman core of material for 

testing purposes. It operates by rotary action but is a very unique 

specie of the rotary family. It is an expensive tool, each drill costing 

approximately $97. It is likewise costly to operate. It is clear that 

‘f the draftsman intended that the work be done by core drill, he 

should have so specified. 

There is some obscurity surrounding the communications which 

took place between the contracting officer’s representatives and the 

H_-S representative in the field at the time the core was substituted for 

the Thor. However, the preponderance of the evidence indicates 

that the representatives of the contracting officer gave the impression 

that the diamond point core drill was the appropriate tool. Mr. Rus- 

sell, the inspector, stated—“When I read the specification T thought 

of this drilling as being core drilling with a diamond drill.” The 

contracting officer’s letter of October 10 mentions “core drill”. Mr. 

O&O   
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Horsch, who seemed to have an encyclopedic knowledge of drills, 

stated there were a number of drills available which would have sat 

istied the specifications other than the core drill and implied that 

some of them could be very economically used, Under ihe » facts 

the appellant is entitled to an equitable adjustment measured by the 

difference in the cost of carrying on the work with the core drill and 

the cost which would have been entailed if the most economical drill 

which would have met the specifications had been used to make the 

corrections. 

* question of evidence was left outstanding. Three letters were 

introduced into evidence, subject to a reserved decision on the con- 

tracting oflicer’s motion to strike. These letters were from contrac: 

tors’ suppliers and contain the opinions of the writers that in the 

trade the Thor 38 was a rotary drill within the meaning of the specifi: 

cations. These opinions are certainly relevant, They are cumula 

tive. ‘The motion to strike is denied. "SE Contractors, Ine. 2 AEC 

sh0, May 15, 1064. : 

The case is remanded to the contracting officers to effect an equitable 

adjustment in accordance with this decision, 

This decision becomes the final decision of the Commission within 

thirty days unless an appeal is taken within twenty days or unless 

the Commission decides to review the matter on its own motion, 

E. Riags McConneEtt, 
Tearing Ewanviner 

 



  

Docket No, CA-179 

IN THE MATTER OF ROBERT E. McKEE GENERAL 

CONTRACTOR, INC. 

Unper Contract No. AT (29-2) -1882 

  

Issued August 19, 1964 

———— 

ORDER 

Ata session of the Atomic Energy Commission held at Washington, 

D.C. on the 19th day of August i964, Chairman Glenn T. Seaborg 

and Commissioners John G. Palfrey, James T. Ramey, Gerald F. 

Tape and Mary I. Bunting present, it appearing that: 

1. On June 5, 1964, the contracting officer of the Sandia Ares 

Office under Contract No. AT (29-2)-1882 filed a petition for review 

of a decision of Hearing Examiner McConnell, dated May 21, 1964, 

directing payment to the contractor of $9,184.69 withheld for damages 

allegedly caused by its negligence 5 

9, No important questions of law, policy or diseretion are presented 

by the record in the case, and review of the decision of the hearing 

examiner is not required under applicable statutes and rules, includ- 

ing 10 CFR § 2.440; it is 

Orperep that the petition for review of the decision is denied. 

Untrep Srates Aromic ENERGY CoMMISSION, 

3y FT. Hosss, Acting Secretary. 

  

Pocket No, CA-171 

IN THE MATTER OF FENCO-POLYTRON BY AND 

THROUGH WALSH CONSTRUCTION COMPAN Y 

Unper Conrracr No. AT (29-2) -029 

ae 

Txsie d. August Ld, L904 

aa 

ORDER 

At a session of the Atomic Energy Commission held at Washington, 

D.C... on the 19th day of August, i964, Chairman Glenn ‘TP, Seaborg 

and Commissioners John G. Palfrey, James T. Ramey, ( ierald fF. Tape 

and Mary I. Bunting present, it appearing that: 

1, On April 20, 1964, the contracting officer filed with the Commis- 

sion a petition for review of the decision of Hearing Examiner 

McConnell, dated April 1, 1964, which di ected that an equitable ad- 

justment be granted: 

2, Important questions of law and policy are presented by the record, 

and review of the decision of the hearing examiner 1s appropriate 

under applicable statutes and rules including 10 CFR § 2.440; it is 

Orperep that the petition for review is granted, Exceptions and 

briefs may be filed in accordance with 10 CFR s$ 2.762 (f) and (g). 

While this order granting the petition for review is not limited in scope 

to specific issues, the Commission desires that the parties discuss 1n 

their briefs the applicability and effect of 10 CFR §2.401(e), which 

defines the parties in a contract app sal as being the prime contractor 

and subcontractor if the dispute arises or is alleged to arise under a 

subcontract. 
Unirep Srares Aromic ENERGY COMMISSION, 

By ¥.T. Hosss, dcting Secr-tary. 
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Docker No, CA-152 

IN THE MATTER OF GAS DRYING, INC. 

Unper Contracr No. AT (10-1)-1160 

  

Issued August 28, 1964 

——]T————$_ 

Novice oF HEarinG 

  

MEMORANDUM OPINION AND ORDER 

1. This proceedinng involves an appeal from a decision of the 

Manager of the Idaho Operations Office, U.S. Atomic Energy Com- 

snission, which denied in subst antial part the appellant’s claim in settle- 

nent of a subcontract with an AKC prime contractor which was ter- 

minated for the prime contractor's convenience. By letter submitted 

shortly after the fing of the complaint, the appellant formally 

requested a hearing « ad expressed its desire that the hear ag be held 

in either Newark, New Jersey, New York City, or Germantown, Mary- 

land; it was therein stated that appellant would not attend a hearing 

in Idaho Falls because that would be too burdensome. Appellant's 

place of business is in Summit, New Jersey and the pertinent AEC 

prime contract involyed work at, and is administered by officials of, the 

National Reactor Testing Station in Idaho. 

9, A petition to intervene, an entry of appearance and a motion for 

decision on the record, have been filed by counsel for the Manager, 

Idaho Operations Office. The appellant, apparently represented in 

this proceeding by the corporation’s president, has not responded to 

these pleadings; however, its position on the matter of a hearing is 

clearly shown by the letter mentioned above. 

3. It appears from the petition to intervene, the answer and the rec- 

ord herein, that the Manager, Idaho Operations Office, is a contract ing 

officer as defined in § 2.401(a) of the Commission’s Rules of Practice 

and thus is the representative of the Government which is ultimately 

the real party in interest in this proceeding. Accordingly, it is found 

that good cause exists for permitting his intervention under the provi- 

sions of § 2.401 (ce) of the rules. 

4. The Government’s motion for decision on the record as now con- 

stituted must be denied for the reasons here indicated. The appellant 

has requested a hearing and hence is entitled to present its evidence 

and contentions in a de novo hearing conducted in conformity with 

Part 2 of the Commission’s rules. Likewise the appellant’s demand 

for a hearing entitles it to a decision based on a hearing record made 

as provided in those Commission rules (e.g., $$ 2.482, 2.433, 2,700, 

9.717, 2.718, 2.750, 2.754, 9,760), and as prescribed in Sec. 181 of the 

Atomic Energy Act and Secs. 2(g), 5, and 8 of the Administrative 
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   Procedure Act. T] hese hearing and decisional ri 
ee : 

inphedly wa ved as 

whts have not been 

ipl they might have been under $ 2.419 of the Com 

mission's rules: on the contrary, they have been expressly asserted and 

accordingly must be and are recognized, , 

5. The place of hearing may be specified, under $ 2.450(b) of the 

rules, at the Commission office which administers the contract or at 

the Commission's headquarters in Germantown, Maryland or at “such 

other place as the hearing examiner may designate.” The Adminis 

trative Procedure Act, Sec. 5(a), requires that in determining this 

matter, due regard shall be had for the convenience and necessity of the 

parties or their representatives. It is considered, for the reasons here- 

in stated, that the place of hearing should be at the Commission's head 

quarters in Germantown, Maryland. ‘The amount of the claim in 

dispute is relatively small and it would be disproportionately expen- 

sive and inconvenient to require the parties to appear for hearing in 

either Idaho or the New York City area. On the other hand, it is 

believed that the AEC representatives rensonably can provide counsel 

and the evidence deemed necessary for a hearing at the Commission’s 

headquarters. ‘The appellant has stated —albeit as its secondary pref- 

erence—that it 1s willing to appear here for the hearing, On balance 

ib 1s concluded that the AEC headquarters is a suitable place for this 

hearing! The ensuing notice of hearing accords to each party at 

least 30 days notice as required by S2430(n) of the Commnisston's 

rules. : : 

Er Is Onpensp this 28th day of August 1964 that the petition to inter- 

vene filed by counsel on behalf of the Manager, Idaho Operations 

Oflice, U.S. Atomic energy Commission is granted and the Manager 

Idaho Operations Office, U.S. Atomic nergy Commission is made a 

party to this proceeding; es : Seas 

Ir Is Furruer Orperen that the Government's motion for decision 

on the record is deniéd; and : 

Iv Is Furrier Orperep that a hearing upon this appeal shall be 

commenced in the Auditorium of the U.S. Atomic Energy Commission 

a ean) Maryland at 10 a.m, local time on Tuesday, October. 
, HOt, 

  

J. D. Bonn, 
Hearing Haaminer, 

1Tf Government counsel should snggest—or if the parties should agree-—-that a hearing 

in the vieinity of the appellant’s ac i 
BV reray t s place of business would be reasonably e nie > 

consideration will be given to the issuance of an appropriate modifying oer Bien Gs Sen 

 



Docket No. CA-171 

IN THE MATTER OF FENCO-POLYTRON BY AND 

THROUGIL WALSH CONSTRUCTION COMPANY 

Unper Contract No. AT (29-2)-929 

  

Issued November 4, 1964 

  

OpiINION AND ORDER 

In this contract appeal proceeding, the contracting officer’s petition 

for review of the decisi 1 of a hearing examiner was granted by our 

order of August 19, i964. The parties collectively designated as 

“Feneo-Polytron” have filed a motion for allowance of oral argument 

before the Commission. 10 CFR § 2.768, The issues raised by the 

contracting officer's exceptions to the decision of the hearing exammer 

may be discussed adequately in the briefs of the parties, and Fenco- 

Polytron has shown no substantial reason why oral argument should 

begranted. Cf. 10 CFR § 2.730(b). 
it is therefore Orverep that the motion for allowance of oral argu- 

ment. is denied. 
By tur ComMtssion, 

W. B. McCoor, Secretary. 

Com MISSIONERS : 
Gurxn T. Sranora, Chairman. 
Joun G. Pavrrey. 
James T. Ramey. 
Geratp F. Tare. 
Mary I. Bunvina. 

886 

    

Docker No, CA-182 

IN THE MATTER OF GAS DRYING, INC. 

Unper Contrracr No, AT (10-1)-1160 

Issued November 10, 1904 

APPEARANCES: 

Dayrel G. Hoke, President, Gas Drying Ine., on behalf of the Appellant, 

Richard L. Hames, Esquire, on behalf of the Manager, Laaho Operations 

Office, U.S. Atomie Energy Commission. 

Ronald K. Hosford, Esquire, filed a Statement of Appearance on behalf of 

the Manager, Idaho Operations Office, U.S. Atomic Energy Commission, 

DEcIstoN 

1. Upon submission of a low bid the New Jersey domiciled appel- 

lant was issued, by an Idaho cost-type prime contractor of the Atomic 

Energy Commission, a purchase order for supplying at a fixed price 

two automatic electric air dryers. The contract required the appel- 

lant to submit shop drawings, including four certified prints of all 

shop and outline drawings, for approval by the contracting: officer, 
Notice to proceed was given to appellant on July 23, 1963, and on 
July 29, 1963, it was instructed to, and it did, stop all work on the 

project. Thereafter the purchase order contract was terminated im 

its entirety, effective July 29, 1963, for the convenience of the Govy- 
ernment and its prime contractor, 

2. A disputes article in the purchase order provided that the Man- 

ager, Idaho Operations Office, United States Atomic Energy Com- 

mission (hereinafter referred to as the contracting officer) would 

issue a written decision upon any question of fact im dispute which 

was not disposed of by agreement. The contract also included a ter- 

mination for convenience article which provided that in the event of 

such an occurrence the appellant would be entitled to, “. . . all nee- 

essary and reasonable costs incurred by the Vendor in connection with 

the purchase order, plus a reasonable profit with respect to all work 

performed, .. .” This appeal is from the contracting officer's deei- 

sion upon a dispute as to the settlement amount due the appellant by 

reason of the work stoppage and termination as above stated. 

3. After termination the appellant claimed in settlement the sum 

of S742 itemized as 20 hours of engineering at $25 per hour in the 

amount of $500, profit of $200, and settlement expenses of $42. ‘The 

prime contractor, having initial settlement responsibility, was unable 

to secure acceptable justification for the amount of the appellant’s 

claim and, after unproductive written and telephone discussions, 

issued a terminating change order and a unilaterally determined set- 

tlement offer of $362 which consisted of $100 for cost to enter the 
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order, $200 for engineering, $20. for profit and $42 for settlement 

expenses. “The appellant rejected this offer and requested a decision 

pursuant to the disputes article. 

t. The contracting officer deemed it appropriate before deciding 

the matter to secure a Government audit of the appellant’s books as 

permitted under the terms of the purchase order. That was aecom- 

plished by auditing officials from the New York AEC office, and a 

report. of findings was submitted to the contracting officer and is in 

the record here. The contracting officer's decision considered at 

length the procedural and factual matters then ascertainable and 

concluded that the eost-type prime contractor's settlement offer was 

reasonable: and hence it was approved. This appeal followed. 

b. Pursuant to § 2.431 of the Comunission’s Rules of Practice a de 

novo hearing upon the appeal was held in New York on September 22, 

1964, at which the appellant was represented only by its president. 

He presented sworn testimony and arguments contending that the 

offered settlement was not consistent with the contract obligation to 

pay all necessary and reasonable costs plus a reasonable profit upon 

termination of the purchase order. ‘The appeal record now includes 

that presentation for the appellant, the depositions of two witnesses 

taken on behalf of the Government, and all documents which were 

submitted as the appeal record in this proceeding. At the close of 

the hearing the parties were granted time to and including Friday, 

November 6th within which they might, but were not required. to, file 

proposed findings, conelusions and reply pleadings. Neither party 

has submitted post-hearing pleadings. 

6. The dispute essentially involves the dollar amount properly 

allowable to the appellant for engineering services. Although the 

audit report pointed to the difficulty in verifying—because the appel- 

Jant’s business records do not include such information—the total 

time expended by the appellant in its engineering work under this 

purchase order, and although this record includes opinions casting 

doubt on the number of hours that reasonably should have been ex- 

pended in doing such engineering work, the evidence now at hand 

supports this finding that 20 hours of engineering-drafting work was 

performed by the appellant toward the development of the drawings 

which were required to be submitted for appro raul. 

7. The sworn testimony of the appellant’s president directly states 

that at least 20 hours of engineering time were expended in design- 

drafting under this contract. His statements described at length the 

nature of the work that was required in ascertaining and calculating 

the variable sizes. dimensions, and arrangements of the numerous 

components and piping and fittings in order to transmute the appel- 

lant’s generalized catalog-type of drawing—which was submitted with 

its bid—-into the specific design requirements for units to be furnished 

here, This testimony finds corroboration in a comparison of the par- 

tially completed shop drawing, which appellant furnished upon de- 

mand in support of its claim, with the less detailed drawing which 

accompanied the bid. The whole record affords insufficient basis to 

reject as incredible or untrue the direct testimony of the appellant’s 

president that he did expend at least 20 hours to prepare the partially 
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complete shop drawing for the purpose of sizing and specifically de- 

signing the units in fulfillment of the contract obligations then exist- 

ing. Finally, as to the amount of engineering time expended, it is 

noted that both the prime contractor and the contracting officer appar- 

ently implicitly accepted the 20 hours of work figure: their reduced 

settlement figure appears to rest on a judgment that SLO per hour 

rather than 825 per hour constituted an appropriate allowance, 

8. The real issue thus becomes the hourly allowance which should 

be made for engineering services performed. ‘The prime contractor 

and the contracting officer had for consideration the somewhat gen- 

eralized statements by appellant’s president, as made in his corre- 

spondence, that his was a unique corporation wherein the usually 

applied standards and methods of cost accounting are inapplicable. 

The contracting officer also had available the audit ‘report hereinabove 

and hereinafter referred to. The figure of $10 per hour for engi- 

neering expense which underlies the challenged statement figure is not 

inconsistent with the maximum figures which were shown by cost 

information upon a number of concerns which provide engineering 

services. Nevertheless, at the hearing the appellant’s president ex- 

plained in detail the basis for his contention that engineering costs in 

other concerns and corporations are not comparable or relevant indi- 

‘ators of what should be a proper allowace in his business operation. 

The appellant met the burden of proving this point. The reasons 

for this statement are summarized below. 
9, Appellant is a small corporation entirely owned by its presi- 

dent who, with assistance by his wife, serves as its chief, if not its 

only, executive officer, It has 8 or 10 employees. The responsi- 

bilities for procuring orders and for designing and delivering ac- 

ceptable products rest upon the corporation’s president who views gas 

drying systems more as an art than as a business of fabricating spe- 

cially designed equipment. Varying requirements for drying to dif- 

ferent degrees the numerous gases employed in a multitude of indus- 

trial operations may well be more an art than an exact science, but 

it is unnecessary here either to make or undertake to explain a 

differentiating finding upon this point. The appellant’s accounts and 

business records are not organized or administered in the formats 

usually employed by larger industrial enterprises; the appellant’s 

president believes that its functioning as a ereative producer would be 

unduly burdened by such practices. ‘The appellant’s position in this 

respect is sustained, 
10, In view of the findings above made it is now concluded that 

the contracting officer’s decision was In error, in general by holding 

that the prime contractor’s settlement, offer based on $10 per hour 

was reasonable, and specifically in finding that the audit report indi- 

cates that the hourly rate for the period in question was $9.63 for the 

president's services to the appellant. And yet, the appellant failed 

at the hearing to eure the deficiency which plagued its claim from the 

beginning, namely, the absence of substant inl definitive evidence upon 

which to base a conclusion that the engineering hourly charge of $25 

was justified or reasonable, The undocumented assertion that the 

cost to the corporation of its president’s time was a much greater fig- 
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ure than the $25 as claimed is not tangibly persuasive evidence to sup- 

yort either figure. However, the report of audit which is in this record 

includes this paragraph which 1s which is deemed to be acceptably 

helpful in these cireumstances: 

“We reviewed the subcontractor’s organizational structure and financial 

statements for the period ended July 81, 1963 and were abie to abstract the 

following information as concerns engineering services: 

Hourly Rate (Mr. Day rel G. Hoke) ----- Jue J. gobecuoessneeeese ee eee 

Engineering Department Overhead (37.4%) -- é Po ase 

Sib totil <.6.--—— i oeeee eee 

General & Administrative Expense (21.4%) 

Selling Expense--------------
---------7 0777     otal Hae HOW see eee ee 

§ 

(4) Consists primarily of freight, literature on products aut travel expenses. 

missions and entertainment expenses have been excluded, 

“The foregoing informaticn was determined on the basis of nomenclature 

and without specific knowledge, in view of the absence of cost records, as to the 

indirect expense pools or bases to be used in computing overhead or G& A 

“ates, Therefore, the information is furnished for guidance only and is not 

to be considered as a recommendation as concerns the subecontractor’s termina- 

tion proposal.” 

After carefully considering all evidence and contentions of record 

herein, and weighing as less than controlling the caveat last quoted 

above, it is concluded that the necessary and reasonable costs incur- 

red by the appellant include engineering costs at a total hourly rate 

of $17.21. The audit report is the best available guidance upon this 

point and is therefore adopted. Accordingly it appears that the ap- 

pellant is entitled to be compensated in its termination settlement for 

20 hours of engineering work at $17.21 per hour which is $344.20, for 

a reasonable profit which 1s deemed to be 10% thereof whieh amounts 

to $34.42, and to settlement expenses in the amount of $42. Thus the 

appellant's settlement claim for the total sum of $420.62 is allowed. 

Hie alleged “Cost to enter order” item is not supported and is lis 

etlowed. ‘The appeal is sustained to the extent herein indicated and 

the matter is remanded for settlement in accordance herewith, 

Tr Us Orperrp. this 10th day of November 1964 that the appeal is 

sustained to the extent hereinabove specified. "The decision of the 

contracting officer is set aside, and the proceeding is remanded for 

settlement in accordance with the findings and conclusions herein 

made, 
Pursuant to $& 2.433(c), 2.4 10 and 2.762 of the Commission’s Rules 

of Practice, this Decision will be final 30 days after its date unless & 

party files a petition for review within 20 days of its date or the Com- 

mission directs that the record be certified to it for final decision, 

J. D. Bonn, 
Hearing Ewaminer. 

  

  

(Docker No, CA-170) 

IN THE MATTER OF WM. FE. GOETZ AND SONS 

Unper Conrracr No. AT (29-2) -1552 yo 

Tssued December 15, 1964 

APPEARANCES : 
Walter Goetz, Individually for tl i | 2, ] all) 1e Parcnership of Win. 2. Goetz Sons 

John F. MeNett, Esquire for the Contracting Officer. os 

Derciston Upon Morion vor Reconsiperarion 

Phe Contracting Officer filed a Motion for Reconsideration of the 
Decision issued herein on January 24, 1964, after the Commission 
denied a Petition for Review of that Decision with provision for the 
filing of the motion, The reconsideration requested was based upon 
the same grounds as asserted in the aforesaid Petition for ee 

Phe principal point set forth was that the Contracting Officer had 
a right under the contract to take possession of the building being 
constructed, and thus, any agreement with Goetz, for and on behalf 

of another tradesman, to let him onto the premises, was null and void 
and that the rights accruing to the Contractor Goetz by virt ue of t] t 
agreement! could be ignored and disregarded, a _ 

_ Briefly the facts are that Goetz had a contract to construct a build- 
ing in which was to be undertaken sone melting of scrap metal ~ Goet: 
a me obligated to construct 2 gas line and to install a Gus tepiialon, 
matte plotee or tradesman, was to install a furnace for the 

The Goetz contract was to be completed by June 80, 1962, On two 

eceasions prior Co that date, the Contracting Officer talked with Goetz 

about jetting the furnace contractor onto the premises as soon + ; 
convenient, On June 5, 1962, which was the second and the mote 
important occasion, Goetz and the Contracting Officer discussed this 
request for the furnace contractor, The personnel of the furnace 
contractor were from places other than San Antonio, where the build- 
ing was being constructed, and advance accommodations were under- 
stood to be convenient for them, On June 5, 1962 Goetz was still 
in the process of construction, but he agreed, as shown by the ( ‘ont ace 
ing Officer's letter of June 6, to permit the furnace contractor to enter 
upon the premises on June 15, Goetz asserts, and it is not disputed 
that the agreement also contained the provision that Goetz Wd Id 
permit this advance entry onto the uncompleted premises “ if it 
ee cost... any additional money.” oe. 

= mA0rlnO tapr aeance ; 1 ante ee ee ieee uate to Goetz for the delay 
pu ‘ vy of the gas regulator. On that date, the 
uurnace Was not ready to use the gas. 

SOI 
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Tn the insistence upon strict compliance with the contract, the Con- 

tracting Officer relies mainly upon the following clause: 

“GC-V CoMPLETION OF WoRK 

V-1 Possession Prior to Completion: 

The Government shall have the right to take possession of or use any com- 

pleted or partially completed part of the work. Such possession or use shall 

not be deemed an acceptance of any work not completed in accordance with 

with the contract. If such prior possession or use by the Government delays 

the progress of the work or causes additional expense to the Contractor an 

equitable adjustment in the contract price and/or the time of completion will 

be made and the contract shall be modified in writing accordingly.” 

In his Petition for Review, the Contracting Officer asserted that 

while mitigating circumstances may exist for the incident, the De- 

cision issued on January 24, 1964, totally omitted consideration of 

this clause. Were it not for this omission, it was further asserted, 

the rights of the Contracting Officer would be clear to take possession 

of the Goetz constructed building without any notice, agreement, or 

consultation of any kind, at any time prior to completion of the 

construction. 

These assertions by the Contracting Officer appear to have been 

made with little guidance, if any, or limitation, from the evidence m 

the proceeding. The principal witness for the Contracting Officer 

stated with certainty that the arrangement made for the furnace con- 

tractor was not to be construed as any use or possession by the govern- 

ment. That evidence negates the selection of the possession clause 

for the action taken by the Contracting Officer in this proceeding. 

The testimony is as follows: 

“At no time did we ever infer (sie) the possibility that the allowing of 

another contractor to start installing a furnace would constitute any form 

whatsoever, 1s use by the government.” 

The importance of the evidence has another aspect: the indication 

that the agreement with Goetz was for the convenience of and benefit 

to the furnace contractor, and not for the government. The con- 

tracts for the total work: first, the building and the gas line and 

regulator, were to be undertaken by Goetz, second the melting furnace 

was to be installed by another. The totality of the government’s 

objectives was achieved by those contracts, and the government neither 

needed nor asserted any possession under the contract for the Goetz 

constructed building. 

Other points included in the Petition for Review, as blanketed in 

the Motion for Reconsideration, are adequately covered in the Decision. 

Tn summary, an agreement wis made by Goetz for the entry by the 

furnace contractor, and the term of the agreement for no costs 1s 

undisputed in the evidence, although the Contracting Officer indicates 

that he did not recognize the effect of the evidence as it was int roduced+ 

The government saved two weeks of guard costs by this advance entry 

Bs 
ihe Contracting Officer complains that this issue was first observed by him in the 

initial decision in this proceeding, and not in any of the briefs filed in the case. The 

Contractor represented himself without the aid of a jawyer, It may be worthy of com- 

ment that at no time during the negotiations for the agreement with the Contractor did 

the government assert entry under the possession clause, which was first mentioned, 

without discussion, in the Decision by the Contracting Officer, When the government, 

during contract performance, identifies the basis for its action taken or sought, the 

reference should be clear and definite ; this was done here, the basis asserted for the 

arrangement for entry by the furnace contractor was only the agreement, 

i 
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onto the premises; those savings are the “consideration” * for the 

agreement not to charge about an equal amount for guard and archi- 

tect inspection costs, presumably for waiting for a gas regulator to 

arrive. Goetz questioned the reasonableness of and necessity for 

those costs. but no analysis of them need be made here, ae 

_ Goetz cooperated with the furnace contractor throughout the time 

following June 15; he knew the furnace was slowly being installed and 

made operable and knew that the gas regulator would be available 

at the time needed. Goetz introduced evidence that the ‘architect 

delayed approval of the selection of the gas regulator fora eriod of 

two weeks, the necessary sanction was received by Goetz on May 21 

and the gas regulator supplier promised delivery before June 30 “then 

promised again before July 9, and it finally arrived on July 20. Goetz 

asserted that he thought the two projects, of building const ruet ion and 

furnace installation were well coordinated, although after Tune 20 

there was a development of hurry by the Contracting Officer to. have 

the building completed, per terms of the contract, on June 30 Goats 

endeavored to hurry his supplier of the regulator, ‘The fir t ade 

tion that Goetz had that any costs, for a delay in installation of the 

regulator, were to be assesed to him was on July 19. — 

_ It is concluded that the agreement made for or on behalf of the 

furnace contractor precludes the assessment of costs imposed by the 

Cons Officer on Goetz, and the Motion for Reconsideration by 

a one sae ee is denied. The Decision issued on January 

Pursuant to Sections 2.433(c) and 2.760 of the Commission’s Rules 

of Practice, this decision will be final thirty (30) days after its date 

of issuance unless a party files a petition for review within twenty 

(20) days of the date of issuance or the Commission directs that the 

record be certified to it for final decision, a : 

Samuri W. Jenscu, 
Hearing Ewaminer. 

a 

amp + aasas A . 

wravinte OCDE cae ane contends the considerations for modification, or waiver, of 

iGhiche rte ‘ 312 SEE Re an be about equal on both sides, The authority cited by him 

ster 812 F.2d 200) eonecerns a consideration involved for or “ie of $437.05 

here rightf . ‘ : 1e pk $48 ‘ 

Dee Peay the court held the consideration was substantial, Atty Ob eae a 

Re a Baa oe A ae appropriately the same for both parties to the Agroement 

\ : ad on, referred to a cost assumed by him for a change i ifeatlo ° . 

nee, whie ig ave wart 
: ' ange in specifier . 

fenee, whieh might have warranted a change order, but which was not ae AVON BOE th 
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Docket No, CA-151 

  

IN THE MATTER OF FRANK BRISCOE COMPANY, INC. 

Unper Conrracr No, A T (29-2)-1589 

  

Issued December 17, 1964 

  

Orper Drenyinc Morion TO Dismiss APPEAL 

The Contracting Officer has made a Motion to Dismiss the Appeal 

without a hearing. The contention is that an interpretation of the 

contract} is involved, and that is assert ed to be only a question of law, 

as to which there is no jurisdiction in this forum. 

The Contractor contends that the plain and ordinary meaning of a 

contract can only be ascertained by a consideration of the facts and 

circumstances surrounding the negotiation of the contract, The Con- 

tractor requests that a hearing be held to consider the facts. 

‘At issue is the extent of the obligation of the Contractor to furnish 

certain valves for piping to be ‘nstalled in a building. The parties 

differ as to the meaning of the words used in Addendum No. 6; the 

Contracting Officer states that it is for clarification only, the Contrac- 

tor states that it does not know what previous portions of the contract 

were “clarified” and that actually a limitat ion of liability was created. 

Two additional aspects developed during the course of the oral 

argument held on the motion and the briefing that followed. First, 

the Contracting Officer asserted that if there had been any doubt about 

the meaning of the language in this Addendum, which was issued 

as No, 6 before the bidding closed, it should have been brought to the 

attention of the Contracting Officer before the contract was signed. 

The Contractor stated that it can only show those circumstances at a 

hearing. Second, the Contractor asserted that the real clarification of 

the meaning of the language of this Addendum can only be shown by 

evidence including that from the architect-engineer, but the authority 

of this speaker is contested by the Contracting ¢ )flicer. 

Without commitment as to the posit ion of either party hereto, it does 

appear that enough factual dispute exists to accord to the Contractor 

the hearing it desires. ‘The motion of the Contracting Officer may he 

well founded, but it is not yet clearly established and it can be better 

determined when more facts ? are contained in the record. ‘The ascer- 

tainment of the plain and ordinary meaning of language is in most 

instances, a question of tact. The particularity of language used here 

‘ec eenainion 
i 

1At one place in the oral argument, the Contracting Officer described the problem 

as ‘..,an interpretation actually of a silence on a subject...” 

2'The Contracting Officer stated that “. .. the valves in dispute in this ease, were not 

specifically set out in any section as being either Government furnished or Contractor 

furnished.’ This view seems to be about the position of the Contractor. 
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in the specifications has left a gap in the meaning that needs to be 

clarified or supported by facts. This gap relates to the obligation to 

furnish valves under 2 inches in size for certain designated piping. 

The issue here is not solely whether the Government list of furnished 

property includes these valves, but the issue includes whether some 

undesignated person was assumed to furnish the valves. This case 

is not free from all doubt. 
Wuererore, Pr Is ORDERED, the Motion to Dismiss Appeal is denied 

without prejudice to a renewal thereof. 
A date for hearing for the presentation of evidence will be set after 

consultation to ascertain the convenience of the parties, 

Samus, W. Jenscu, 
Hearing Eavaminer, 
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