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P R O C E E D I N G S1

3:03 p.m.2

JUDGE GIBSON:  Thank you.  Good afternoon. 3

This is Judge Gibson with the Atomic Safety and4

Licensing Board Panel.  Sorry about that.5

Is the Court Reporter on the line with us? 6

Very well.7

We are here this afternoon on the renewal8

of a license for the in situ mining operation of Crow9

Butte resources, Docket. No. 40-8943.10

After the initial decision issued by this11

board in this matter was affirmed by the Nuclear12

Regulatory Commission itself this last fall, we set13

this matter for a status conference.  We have had a14

series of these, and I believe this now is our fifth15

status conference.16

With me on the Board are Judges Bollwerk17

and Arnold.  Also with us is our Clerk, Ian Curry.18

I would now like to have announcements of19

counsel, first from Crow Butte.20

MR. LEWIS:  Thank you, Judge Gibson.  This21

is David  Lewis from the law firm Pillsbury Winthrop22

Shaw Pittman.  In addition, Anne Leidich is also on23

the teleconference.  And we represent Crow Butte.24

JUDGE GIBSON:  Thank you, Mr. Lewis.  Now25
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for the NRC staff.1

MS. SIMON:  Good afternoon, Judge Gibson. 2

This is Marcia Simon for the NRC staff, and Lorraine3

Baer is my co-counsel also on the call.4

JUDGE GIBSON:  Thank you, Ms. Simon.  Now5

I'd like to have announcements from the Oglala Sioux6

Tribe.7

MR. REID:  Thank you, your Honor.  Good8

afternoon, Andrew Reid for the Oglala Sioux Tribe.9

JUDGE GIBSON:  Thank you, Mr. Reid.  And10

for Consolidated Intervenors?11

MR. FRANKEL:  Hello, your Honor, David12

Frankel for Consolidated Intervenors.  13

JUDGE GIBSON:  And I picked up just as we14

were coming on that apparently Mr. Ballanco may be a15

little late, but he will be joining us later.  Is that16

correct, Mr. Frankel?17

MR. FRANKEL:  Yes, Judge.18

JUDGE GIBSON:  Okay, thank you so much.19

As I've tried to note at the beginning of20

every argument, conference, and hearing that we've21

held in this matter the point that you all may be22

tired of me saying it.  I'm nevertheless going to23

repeat it because I think it is absolutely central to24

this matter.25
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Artifacts and historic sites are central1

to this proceeding, and so it is important that all of2

us be mindful that insofar as any discussions that may3

take place during the status conference implicate4

either the nature or the location of any of those5

cultural resources, please flag that for us, and we6

will simply set that aside until the end of this7

status conference, when we can exclude the public, and8

we'll proceed into a non-public format to address9

those matters.10

Likewise, as I've noted in our previous11

status conferences, this board's job is not in any way12

to supervise the performance of the NRC staff, but13

rather it is to monitor the progress that the staff is14

making to address the cultural resources issues that15

we adjudicated previously and that are addressed in16

our initial decision.17

Judges Bollwerk and Arnold, before we18

allow Ms. Simon to address us on the staff's progress19

on these cultural resources issues, is there anything20

else that we need to cover?21

JUDGE ARNOLD:  I have nothing else.22

JUDGE BOLLWERK:  I have nothing else23

either.24

JUDGE GIBSON:  Okay, very well, thank you. 25
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Then Ms. Simon, you may proceed.1

MS. SIMON:  Thank you, your Honor.  May I2

just ask at the outset, would you like me to review3

the activities since the last teleconference, which4

are reflected in our monthly update, or would you like5

to start elsewhere?6

JUDGE GIBSON:  No, please do that.  I7

think that would be beneficial for all of us.  Thank8

you.9

MS. SIMON:  So in the last teleconference,10

Ms. Baer mentioned that the staff was planning to have11

a meeting the Oglala Sioux Tribe to discuss the12

document that the Tribe had provided on June 17 that13

was a topic of much discussion at the last status14

conference.  15

On July 8, that meeting took place with16

Mr. Reid, Mr. Brings, Mr. Salway, and Mr. Mentz.  The17

meeting lasted several hours, it was a good18

discussion.  And the staff had an opportunity to ask19

a number of clarifying questions, which are available20

in ADAMS.21

On July 19, the staff had a brief meeting22

with Crow Butte at their request to clarify the23

staff's intent that it was planning to develop a draft24

methodology.  And also on July 19 the staff provided25
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a few followup clarification questions to Crow Butte1

related to things like the area of the license area,2

which had come up during the June 24 teleconference. 3

And we received that input on July 25.4

As noted in the August 2 monthly update,5

the staff's schedule for sending out the draft6

methodology is the staff is aiming to send that out on7

Monday the 9th, next Monday.  And the staff plans to8

try to meet with Crow Butte and the Oglala Sioux Tribe9

individually during the week of August 16.  10

And the staff on Monday reached out to11

both Crow Butte and the Tribe to obtain their12

availability during the week of August 16.  And the13

staff has indicated that both parties are welcome to14

provide any written comments once the staff has sent15

out the methodology, either in advance of the meeting16

or after the meeting takes place.  17

Once the staff has met with the parties18

individually, the staff plans to revise the draft19

based on comments and any additional input received20

and hopes to provide a final version around September21

8.  And based on this plan, the staff anticipates that 22

the start of the field work would be delayed from the23

staff initially hoped for, but could begin in mid-24

October of 2021.25
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So that is a summary of what's been going1

on.  The staff has obviously been working on2

finalizing the methodology since it plans to send it3

out next week.4

JUDGE GIBSON:  Okay, thank you, Ms. Simon. 5

Before we allow other counsel to speak, Judge Bollwerk6

or Judge Arnold, do you all have any questions for Ms.7

Simon at this point?8

JUDGE BOLLWERK:  Go ahead, I'm sorry, I9

interrupted Judge Arnold.  No?  I do, yes.10

JUDGE GIBSON:  Please proceed, Judge11

Bollwerk.12

JUDGE BOLLWERK:  Okay, thank you, I13

appreciate it.  So when we talked back in June, I know14

we talked about having a prehearing conference or a15

status conference in the beginning of August.  16

And it turns out I guess fortunately that17

we were able to get this, the conference this week,18

because it sounds like over the next two weeks you're19

going to be very busy, or all the parties are in terms20

of reviewing the draft and also providing the staff21

with comments.22

And obviously the draft survey methodology23

is that, it's a draft.  We don't want to start an24

extended discussion today about the particular25
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provisions of a document that neither the Board nor1

any of the other parties has seen.  Nonetheless, we'd2

like to get a general sense of the staff's approach3

with the draft.  4

And in this regard, as an aid in our5

August 3 order, we referenced as a point of comparison6

the February 2019 draft survey methodology for the7

Powertech proceeding, which was admitted in that case8

as Exhibit NRC 214, which is ADAMS Accession No. ML1929

-- 19242C158, 19242C158, which I believe I recall was10

drafted by Jerry Spangler in large part, who also is11

providing assistance to the staff in this instance and12

presumably will be making a significant contribution13

to the staff's draft methodology in this proceeding. 14

Excuse me.15

I'd also like to note that in responding16

to Board questions from Ms. Simon and the other party17

counsel, I will leave it up to you all as to whether18

you want to consult with your technical advisors and19

then respond to the question, or have your advisor20

address the question directly.21

As we indicated during the last conference22

in June, while we normally prefer to have any pre-23

hearing conference question responses come from party24

counsel, in this instance, since we're trying to25
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gather accurate information in the most efficient way1

and are not contemplating any legal or other rulings2

coming directly from this conference, we're glad to3

speak with a party's advisor directly if counsel has4

no objections.  So just a couple of, a ground rule as5

it were.6

So with that, let me talk first, talk with7

you first about a couple of procedural questions that8

I have.  And it sounds like from what you said that9

the -- you're still planning on providing the other10

parties with your draft methodology on Monday, is that11

correct?12

MS. SIMON:  That is the plan.13

JUDGE BOLLWERK:  Okay.  Just a general14

question, the staff's Powertech methodology draft text15

was about 24 pages long.  Approximately how long do16

you contemplate that the Crow Butte Resources draft17

survey methodology will be?18

MS. SIMON:  I think it will be on the19

order of 20.  I'm not sure, I think it'll be around20

the same, possibly a little less.21

JUDGE BOLLWERK:  Okay.  And just a couple22

questions about public accessibility of the draft23

methodology.  The staff's Powertech methodology draft24

was issued to the parties in the middle of February25
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2019 and placed in public ADAMS by the end of1

February.  2

Do you contemplate that the Crow Butte3

Resources draft methodology will be a public document? 4

And if so, assuming you've provided the other parties5

on August 9 or thereabouts, will it be available in6

public ADAMS by the end of August 2021?7

MS. SIMON:  Yes, that -- so Judge8

Bollwerk, the staff does not contemplate that there's9

anything -- going to be anything in the methodology10

that would it not public, so they expect to put it in11

public ADAMS.  And right after it's sent out, I think12

that staff will work to get it placed in ADAMS.  And13

I would expect it would easily be in public ADAMS14

before the end of the month.15

JUDGE BOLLWERK:  All right, thank you. 16

Just a little information also, a related question17

about the party response opportunities that you've set18

up.  Regarding the meetings that you plan to hold with19

Crow Butte Resources and the Oglala Sioux Tribe during20

the week of August 16 to discuss the draft survey21

methodology, will those meetings be transcribed or22

will a meeting summary be prepared?23

MS. SIMON:  I think the staff's current24

plan is to transcribe both meetings.  If that doesn't25
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happen, then the staff would prepare a summary.  But1

the transcriptions seemed to work pretty well for the2

July 8 meetings, so I think the staff is going to try3

to continue with that approach.4

JUDGE BOLLWERK:  All right.  And will the5

transcript of the meeting summary be publicly6

available, and if so approximately how long after the7

meeting will it take for the transcript to be8

available in public ADAMS?9

MS. SIMON:  I think it will depend on if,10

obviously if any sensitive information about cultural11

resources was discussed.  That would be the only12

reason, or perhaps maybe some proprietary information13

maybe related to costs.  Those would be the only14

reasons for withholding any part of it.15

So I would anticipate there's a good16

chance that they would both be public.  And again, I17

think it would take on the order of maybe at most a18

week, once it's received from the Court Reporter,19

which would take I think maybe three days or so.  And20

then it would be within ADAMS probably within a week21

of that.22

JUDGE BOLLWERK:  Right.  And then again,23

if you had a proprietary or some other kind of24

confidential information, I take it there would be a25
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redacted and unredacted version of the transcript?1

MS. SIMON:  Yes, I think that's what would2

happen.3

JUDGE BOLLWERK:  Right.  And I guess the4

same question with respect to you, you mentioned in5

your status report that the possibility if anybody had6

written comments they could provide those to you as7

well.  Would those be treated the same way basically8

in terms of the public record?9

MS. SIMON:  Yes.10

JUDGE BOLLWERK:  All right.  And just a11

followup question about your, an item in your August12

2 status.  You'd mentioned that there was a brief13

meeting with Crow Butte.  Was that recorded in any way14

in terms of meeting notes or any kind of summary?15

MS. SIMON:  No, it wasn't.  It was very16

brief, and as indicated in the status report, the17

basic summary of the meeting was that Crow Butte18

wanted to be certain of the staff's intent, that the19

staff intended to develop a proposed methodology.20

And then the staff did briefly go over the21

questions that it sent out to Crow Butte, just to give22

them a heads up of what the questions were.  But since23

those were sent in writing and those are in ADAMS24

separately, there was no need to have a summary25
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related to that.1

JUDGE BOLLWERK:  All right.  Okay, thank2

you very much for that information, I appreciate it. 3

Let me turn then to some more technical questions4

about the Crow Butte and potentially -- or the5

Powertech and potentially the Crow Butte survey6

methodology.  7

The 2019 Powertech draft methodology at8

pages 2-6 notes the developing concepts of traditional9

cultural properties or places, traditional cultural10

landscapes, traditional cultural knowledge, and11

traditional cultural significance in the context of12

assisting federal agencies to incorporate tribal views13

in their historic preservation management decisions.14

It also indicates on page 3 that, quote,15

The goal is this document is to develop a methodology16

that both describes the invited tribe's sacred sites17

within the context of the all-encompassing sacredness18

of everything, but also in a scientifically rigorous19

manner, close quote.20

To what degree is the approach in the21

staff's draft Crow Butte methodology consistent with22

this Powertech-espoused goal?23

MS. SIMON:  So related to the general goal24

of trying to balance the Tribe's worldview and25
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approach with a scientific methodology, I think you1

could say the goal is similar.2

JUDGE BOLLWERK:  So you're taking3

basically the same approach in both documents.  So at4

least -- are they broad scale in any event?5

MS. SIMON:  Right, and again, you know,6

just specifically with respect to that goal of trying7

to balance the two, yes.8

JUDGE BOLLWERK:  All right.  A similar9

question, the 2019 Powertech draft methodology at page10

12 states that the tribes have indicated their wishes11

that any methodology be scientific in approach.  12

And at page 4 also indicates that, quote,13

The most applicable scientific methodology relevant to14

Lakota TCPs, which would be traditional cultural15

properties, is that developed by Dr. Sebastian LeBeau,16

an enrolled member of the Cheyenne River Sioux Tribe.17

Dr. LeBeau's 2009 model is described18

further at pages 8 and 9 of the draft, and page 1219

describes how Dr. LeBeau's approach provided a model20

specific to the Lakota that meets a scientifically21

sound survey methodology.22

I'm wondering, well, I should also mention23

that Dr. LeBeau's work was criticized by some of the24

tribal representatives during the 2019 evidentiary25
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hearing.  To what degree does Dr. LeBeau's work play1

a role in the staff's draft Crow Butte methodology?2

MS. SIMON:  Your Honor, since the staff is3

still working on finalizing the document, I really4

don't feel comfortable providing specifics or5

comparisons to the Powertech methodology at that level6

at this point.7

JUDGE BOLLWERK:  All right.  Another8

question then, the 2019 Powertech draft survey at9

seven described the size of the area to be survey, the10

survey participants, and the reimbursement protocol to11

be used.  Does the staff's Crow Butte methodology12

address each of these items?13

MS. SIMON:  Maybe the best thing for me to14

do would be to kind of give an overarching summary of15

what's in the methodology and maybe that would help16

answer that question as well as some other ones.17

JUDGE BOLLWERK:  All right, please do.18

MS. SIMON:  Okay.  So first, the staff did19

mention I think in previous teleconferences that it20

planned to use the Powertech methodology as a starting21

point, but would adapt it for the different site and22

circumstances of Crow Butte because the methodology23

needs to make sense within the context of Crow Butte24

and its particular site and circumstances.25
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And the staff is working to consider and1

factor in the input that it's received from the,2

mainly from the Tribe but also from Crow Butte, and is3

trying to make the document comprehensive and clear. 4

And also to balance the interests of all parties,5

including the Tribe's interest in protecting sites of6

significance and CBR's, or Crow Butte's, interest in7

performing the necessary work efficiently and cost-8

effectively.9

So in general, the overarching goal of the10

methodology is to address the NHPA and NEPA11

deficiencies in the staff's reviews that were12

identified by the Board so that the methodology13

focuses on providing an opportunity for the tribes to14

identify sites of significance to it within the15

license area.  16

And as part of addressing that, the Tribe17

would then provide the information to the staff, and18

that information would be sufficient to allow the19

staff to fulfill its obligations under NEPA and the20

NHPA.21

So the structure of the methodology is22

generally similar to that of Powertech in that it23

consists of a field survey, an oral history interview24

or discussion component, and a final report.  The25
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approach is modified for the specific circumstances,1

including the fact that the Crow Butte facility is an2

operating facility with significant disturbed area. 3

The proposed action is a license renewal4

rather than a license for new construction, so the5

site is already built out and no additional6

significant disturbance is anticipated.  And the7

location and setting and some of the site8

characteristics are different.9

Also, I would point out that based on the10

Tribe's input so far, it appears there's general11

agreement between the staff and the Tribe on the two12

main elements, which are the field component and the13

oral history component.  So the methodology provides14

a background section, including some discussion of the15

methodologies considered.  16

It contains a section that discussed key17

terms and concepts, including, for example,18

traditional cultural properties, as you mentioned19

earlier; a discussion of the objectives and parameters20

that would include the area to be surveyed; the21

duration of the survey, and the date range expected;22

a discussion of the information needed by the NRC, and23

methods that that information would be collected by. 24

25
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Again, the staff seeks sufficient1

information to allow it comply with its NHPA and NEPA2

obligations, and the methodology will address the3

types of information the staff seeks.4

It contains a discussion of the field work5

component and the oral history component, a discussion6

of the final product, which is anticipated to be a7

report, and some discussion of protection of sensitive8

information.  And I will note that the staff is9

drafting the methodology so that it can be implemented10

using two possible approaches.11

One approach would be that tribal members12

would perform the field work and oral history13

interviews with Mr. Spangler, the staff's contractor14

serving as facilitator.  This is similar to what the15

staff proposed in Powertech and what the Powertech's16

board found to be a reasonable approach.17

The other possible approach would be to18

have Crow Butte work with a cultural resource19

management firm such as Mr. Mentz firm, and that firm20

would lead the effort, with involvement of tribal21

members as appropriate.  And Mr. Spangler would have22

some role in that, but a more limited one.23

So that's I guess an overview, and24

hopefully it answered some of your questions.  And if25
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not, please ask.1

JUDGE BOLLWERK:  Someone, I'm sorry, does2

someone else have a question on the Board?3

JUDGE GIBSON:  No, I was just going to say4

that was very helpful, Ms. Simon, thank you.5

JUDGE BOLLWERK:  So it lays out two6

possibilities in terms of how to undertake the survey. 7

Does it basically leave it to Crow Butte and the Tribe8

to choose?9

MS. SIMON:  Yeah, I think the staff's idea10

is that Crow Butte would be able to consider the two11

approaches in terms of various pros and cons.  And12

then, you know, if they had a preference, they could13

choose which one they wanted to entertain.14

JUDGE BOLLWERK:  All right.  And does it15

have any kind of a schedule in it, or is that sort of16

left to negotiations between potentially Crow Butte17

and the Tribe?18

MS. SIMON:  A schedule for what?19

JUDGE BOLLWERK:  Well, for instance, a20

Powertech survey had a schedule that sort of set out21

on week 1 we're going to do this, on week 2 we're22

going to do this.  It didn't have a date tied to them23

but it did have a, sort of an outline of how they24

thought the survey would proceed and how the oral25
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interviews would be conducted.1

MS. SIMON:  At this point there is not a2

schedule like that.  That is something that I think3

the staff would discuss with both the parties, and4

assuming there's agreement on the methodology, that5

could be -- a schedule could be worked out.6

JUDGE BOLLWERK:  Okay.  I have another7

couple questions, but let me see if either of the8

other Board members has a question about what Ms.9

Simon just told us.10

JUDGE GIBSON:  I have none, Judge Arnold.11

JUDGE ARNOLD:  No questions, no.12

JUDGE BOLLWERK:  Okay, let me continue on13

then.  So is the -- Mr. Mentz and I guess the staff14

and other tribal members and tribal representatives15

spoke at some length on July 8 in the transcribed16

teleconference.  17

And he described at some length how he18

envisioned the survey and the oral interview process19

might be conducted, both in terms of the methodology20

for identifying traditional cultural properties and21

what personnel would be needed to conduct the survey22

and the interviews.23

Can you say anything more about what24

ideas, concepts, or approaches the staff took away25
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from that discussion and incorporated into the draft1

survey methodology?2

MS. SIMON:  I think given that the staff3

is still working on it, I can't really go into that at4

this point.5

JUDGE BOLLWERK:  Okay, thank you.  There6

was also a discussion in the transcript, the7

transcribed meeting on July 8 about the difference8

between intangible interest and tangible interest. 9

What's the staff's current position regarding the10

status of intangible interest for purposes of NEPA?11

MS. SIMON:  Okay, so I do recall the last,12

in the last teleconference you asked Ms. Baer that,13

and she indicated that the staff would be discussing14

that with Mr. Reid.  And as you indicated, there were15

some discussion at the meeting on July 8.16

So in a nutshell, the staff's position is17

that for purposes of both the NHPA and NEPA, the18

resources involved are tangible, and tangible19

resources are ones with a specific physical location20

or a physical presence.  And the term intangible comes21

into play when describing the significance or the22

value or importance of the resource to the Tribe.23

From the outset, the staff has defined24

this effort as development of a methodology for25
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identifying sites of significance to the Tribe.  And1

that could be historical, cultural, or religious2

significance.  3

And therefore the methodology is limited4

to identifying it and evaluating sites.  And sites are5

tangible resources.  Again, they have a physical6

presence or a specific physical location.7

So the term intangible refers to the8

beliefs or practices or knowledge of a group that are9

associated with a tangible resource and that make the10

resource significant to that group.  So in this case,11

the group is the Oglala Sioux Tribe.12

So when the staff refers to a site of13

significance to the Tribe, that site has a14

significance or value to the Tribe that might be based15

on intangible knowledge or practices or beliefs that16

are not known or measurable or observable to non-17

tribal individuals.  18

And those values may include, for example,19

historical significance based on ancestral ties to a20

certain location, cultural significance based on use21

of a location for plant-gathering or for ceremonies,22

and religious significance based on the relationship23

tribal members have to the natural landscape.24

So for example, Crow Butte, the land25
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feature was the site of a notable battle between the1

Crow and Sioux tribes, and also according to tribal2

members has been used as a vision quest site.  So that3

would be an example of the intangible value of a4

tangible site.5

And the staff recognizes that only tribal6

members familiar with the cultural practices and7

traditional knowledge are capable of describing the8

intangible value of the site to the Tribe.  But again,9

the staff's view is that the intangible value is10

always associated with a tangible resource.  So I hope11

that helps understand the staff's position.12

JUDGE BOLLWERK:  It does, although I take13

it that the staff is still interested in being as14

scientifically accurate and scientifically --15

reporting things in a scientific manner as possible.16

MS. SIMON:  Yes.  Again, the aim is to17

balance, find an appropriate balance.18

JUDGE BOLLWERK:  All right, thank you. 19

That's all the questions I have at this point for the20

staff.21

JUDGE GIBSON:  Thank you, Judge Bollwerk. 22

All right, Mr. Lewis, you have anything you need to23

bring to our attention or any responses that you wish24

to make to what Ms. Simon said or the questions that25
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Judge Bollwerk raised with her?1

MR. LEWIS:  I agree with Ms. Simons's2

understanding of how intangibles go into the process. 3

I believe that's consistent with the language in prior4

Board and Commission decisions that you start by5

identifying a property and then the intangibles come6

in in deciding whether it's a ceremonial site or7

whether it's just site, a cultural site, the land form8

a site of significance.  So that's consistent with our9

understanding.10

I'm not sure we're really at a point yet11

where we can comment on the methodology.  I was12

surprised to hear that there'll be this alternative13

approach of Crow Butte Resources, you know, working14

directly with Mr. Mentz.  15

The purpose of the short call we had with16

the staff was to try and find out whether we were17

meant to take the Tribe's proposal and run with it. 18

It was in the form of a contract, or whether the staff19

would be developing the methodology and then would be20

in an administrative role, and that was our21

understanding.22

So I think we'll have to wait to see.  I23

think our preference is that the staff, you know,24

maintain direct involvement in the survey methodology25
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so that we end up with a product that meets that1

staff's needs.  And I think with their direct2

involvement, it's best guarantee that occurs.3

I think we still need a lot of information4

to be able to express an opinion, particularly on the5

cost methodology.  There was -- we don't have cost6

factors at this point.  We're not really sure about7

the number of people and hours.  So there's a lot of8

blanks that still need to be filled in, you know, for9

us to assess the reasonableness of the approach.10

JUDGE GIBSON:  Thank you, Mr. Lewis. 11

Judge Arnold, Judge Bollwerk, do you all have any12

questions for Mr. Lewis?13

JUDGE ARNOLD:  I have none.14

JUDGE GIBSON:  Judge Bollwerk?15

JUDGE BOLLWERK:  I have just one.  I'm16

assuming that you read the July 8 transcript of the17

meeting.  And I wanted to provide you an opportunity,18

do you have any comment on anything that was discussed19

in that meeting?20

MR. LEWIS:  Well, I think that getting pen21

to paper will hopefully, on the methodology, will22

hopefully answer all the questions.  I think a lot of23

the questions the NRC staff was asking didn't get very24

definitive answers as far as the numbers of people and25
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you know, the process for what are the transects you1

know, what should be the transects in the disturbed2

area.  3

You know, when is -- when do you look4

outside the disturbed area and what's the process.  I5

think there was a lot of discussion, but I didn't6

think it really came to any resolution.  And I was --7

and so I think there's quite a bit of work still to do8

to define the methodology.9

JUDGE BOLLWERK:  All right, thank you.10

JUDGE GIBSON:  Very well.  All right, Mr.11

Reid, do you wish to say anything about what Mr. --12

Ms. Simon or Mr. Lewis said, or just say anything13

about the questions that Judge Bollwerk raised with14

them?15

MR. REID:  Thank you.  Yes.  I have a few16

things, I'll try to keep them to the subject of17

matters. 18

They are of course looking forward to19

receiving the draft, which I take it will be published20

on Monday, July 9.  So as far --21

JUDGE GIBSON:  I think that'll be August22

9.23

MR. REID:  I'm sorry, August 9, I'm sorry,24

think I wrote that down wrong.  August 9, and it's25
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kind of hard to comment on something we haven't really1

seen.  I think you understand that, I'm sure you're2

anxious to see it as well.3

I will say I was, and I think, I assume it4

was Judge Bollwerk that made the suggestion that we5

review the Powertech proposal.  He's mentioned it6

several times, and maybe you have as well, Judge7

Gibson.8

JUDGE GIBSON:  Yes.9

MR. REID:  Well, and I do, there are a lot10

of things in there that I think are actually very11

good.  One of the things that I would comment on is12

the broad nature of the description of the cultural13

resources and how they're defined.  And I would note14

that they're not defined in terms of tangibility.15

When they define a traditional cultural16

resource or property, it's not defined in terms of17

whether it's tangible or intangible.  And that's18

partially in response to Ms. Simon's definition of19

what she considered to be under matters of concern20

here in the survey.21

This is important because, and I'll bring22

this up again, I've done it many times, this is not23

just compliance with the National Historic24

Preservation Act, which seeks to discover TCPs that25
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are eligible for listing in the National Register. 1

But it's also compliance with the National2

Environmental Policy Act, which I believe the opinions3

were quite clear, covered interests that were not4

necessarily those of concern or fall within the5

listing under the National Historical Preservation and6

is specifically mentioned in tangible interests.7

So I do believe, and again, it's difficult8

to talk about that without having even begun the9

survey or have the methodology in front of us.  But I10

do think we're talking about compliance also with the11

National Historic Preservation Act as well as NEPA. 12

And NEPA is focused on not only the13

tangible but also the intangible interests.  And those14

interests, as well as some tangible properties, may15

not be tangible or intangible property or interests16

that would be subject to listing in the National17

Register.18

So for example, you might have something19

that's involved within the project area that would20

affect a, let's say a communication with ancestors. 21

And that's been a discussion before, that the -- there22

would have to be a visit to the site by the spiritual23

leaders, elders.  And they talked about needing to24

communicate with the ancestors in order to identify25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433



2971

certain sites.1

Well, it would involve not only2

identification of certain sites, but also perhaps3

certain uses of the area, that it's not necessarily a4

tangible site, but a tangible use.  But use of the5

area which would involve an intangible interest.6

An example I could give you would be for7

example the Bear Butte in the Devils Tower use. 8

Devils Tower is used by climbers, climbers are9

restricted from climbing Devils Tower in certain10

periods of time because it would violate the spiritual11

interests of the native people that are involved. 12

There's no tangible interest here, it's an intangible13

interest to the entire area.  14

There might be, for example, certain uses15

of the area that would be -- violate certain protocol16

or beliefs of the Lakota people in the Crow Butte17

area, and that would have to be addressed.  18

And it might be that those interests will19

have to be compromised or not, but there might be20

measures that can be taken that would -- might be used21

at Bear Butte.  And at Devils Tower measures can be22

taken that would accommodate those intangible23

spiritual interests.24

So I don't see that in the discussion here25
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by the NRC staff.  I don't see an acceptance of that1

as part of their role.  It still seems to me that2

there's an effort to do this within the limits of the3

National Historic Preservation Act, but not giving4

proper deference to the requirements in complying with5

the National Environmental Policy Act.6

I think that's an important issue.  And I7

can't wholly emphasize it because my clients are8

guided by their spirituality, by the culture and the9

historic relationship to the area.  That's their --10

that's (audio interference) just the physical nature11

of the area, so.12

JUDGE GIBSON:  Mr. Reid, I'm going to13

interrupt you just a second.  Just about two sentences14

ago, you said something and your connection to us15

totally faded and we had no idea what you said.  So if16

you could back up about two sentences and repeat it,17

it will make things go a lot easier for us.18

MR. REID:  Yeah, I appreciate that and I'm19

sorry about the connection.  I'll look into that, it20

seems to be an issue that comes up each session.21

I was -- I was -- I just merely mentioned22

that these intangible interests that may not23

necessarily be eligible for listing in the National24

Register, how do you list some of those things.  But25
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they are interests of the Lakota People.  And that1

those intangible interests are primary.  2

They're not something to be treated3

lightly.  The relationship of native people, their4

worldview and so forth is different than the Western5

one and the Christian one.  And I think we -- and I6

think that's part of that -- that's one of the things7

I like about the methodology from Dewey-Burdock is in8

the definitions it recognizes the differences between9

cultures and worldviews and approaches.10

So anyway, that's a positive thing.  But11

I do think it's a deficiency within the -- but I do12

you think you can -- you can -- it does not compromise13

the scientific methodology to make the assessments of14

those interests.  In other words, those interests can15

be defined scientifically by interviews --16

JUDGE GIBSON:  Mr. Reid, you just faded17

again (Simultaneous speaking.)18

MR. REID:  Yes.19

JUDGE GIBSON:  Mr. Reid, you just faded20

out again.21

MR. REID:  I get, no, I'll go back over22

that.  Those interests can be scientifically23

identified by documenting the history through the24

interviews and the ceremonies and so forth that may be25
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required.1

So for example, on page 5 of the Dewey-2

Burdock methodology, there's a description under 5, I3

believe it's item 8 under NEPA.  And so I think that4

would have to be -- that kind of thing would have to5

be included.6

The role of the Tribe is I think, as is7

described on page 6, and I think Mr. Mentz can comment8

on that more than me, is good.  Mr. Spangler9

apparently was involved in both of these, so I'm --10

we're relying on him, for example, to include most of11

the stuff.12

Now, the big issue in the -- well,13

obviously you'll see, for example, on page 7, where it14

talks about the objectives, goals, and discussions and15

the methodology of the -- at Dewey-Burdock, there's a16

discussion of this contract being entered into between17

the staff and their own expert.  But then most of the18

work, a lot of the work will have to be done by the19

Ogalala Lakota Tribe's experts.20

And there's no -- and so you have the21

expert for the staff -- for the NRC staff be22

compensated but not for the people there whose23

interests are the ones actually being surveyed and24

affected by this, the victims.  And so that -- and I25
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understand that's an issue in litigation in Dewey-1

Burdock.  It's still an issue to be worked out here.2

And I would simply propose it's more3

expensive to go through the litigation over this than4

simply work out a way that Crow Butte will pay for the5

cost of the crime to do the work of -- if the staff is6

unwilling or cannot for whatever reasons, legal or7

otherwise conflict, pay for the costs of the --8

someone like Mr. Mentz to be involved, then certainly9

Crow Butte can do that and avoid litigation expenses10

that would probably exceed the cost of Mr. Mentz.11

And one thing I will note is that I do12

believe Mr. Lewis said in the past that the hours that13

were included in Mr. Mentz's proposal were reasonable14

-- that hours of time.  So for example, most of the15

personal interviews won't --16

JUDGE GIBSON:  Okay, Mr. Reid, you faded17

again.  You said something about most of the18

interviews, and we didn't hear anything after that. 19

And now it looks like you've got a low bandwidth, so. 20

MR. REID:  Okay.21

JUDGE GIBSON:  That was not a personal22

comment, that had to do with your web reception.23

MR. REID:  Well, the -- what I was saying24

was most of the interviews will not be conducted by25
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Mr. Spangler but will have to be conducted.  And I1

think that's in the Dewey-Burdock proposals, actually2

by the tribal members and by the cultural resources3

staff, by the THPO and the spiritual advisors.4

And so there's no way of accommodating for5

that.  And that's on page 7 where that -- item 7 on6

page 14.  7

So the final comments I have regarding Ms.8

Simon's comments are the main one would be this9

concept of the -- the concept of the -- oh, I do have10

one other in terms of before I go there.  So there are11

two approaches.  I don't think the two approaches are12

mutually exclusive.  13

The one by -- I assume by, you're14

referring to the one by Mr. Mentz and then the one15

that's contained in the Dewey-Burdock methodology.  I16

think that they complement each other and perhaps are17

not that -- not necessarily two different approaches,18

but similar approaches that I think that we can take19

the best out of both.20

The, in terms of the only thing I had to21

say was that main one, that I do -- we will strongly22

object to narrowing the scope to tangible items,23

tangible properties, strongly object to that.  And it24

could be that that will work because -- and I think25
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Mr. Mentz has described this as well, that one of the1

ways that you identify the value and the interest of2

that tangible property is to -- is to assess the -- is3

use the intangible interest to assess the value of the4

property.5

So you use the interviews of the spiritual6

leaders and so forth.  And that's -- their discussions7

and histories and so forth, all of that's intangible. 8

But it's being used to identify the intangible9

properties.  And that's fine, that's fine and we're10

good with that.  11

But the main issue there is we don't stop12

there.  And I think the decisions were clear on that. 13

And it's only to identify the TCPs under the National14

Historic Preservation Act that are eligible for that,15

listing in the National Register.  We will not abandon16

our interests and the Tribe's interests in the17

intangible interests that the Tribe may have at the18

hearing.19

And they -- we don't know what they are,20

but we have to get in there and do that assessment. 21

May not be able to get you, and I'm hoping it's not. 22

I'm hoping that that will be addressing the intangible23

TCPs will pretty much take care of the intangible24

interests, but we won't know that until the surveys. 25
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Thank you.1

JUDGE GIBSON:  Thank you, Mr. Reid. 2

Before I turn it over to the other Board members for3

questions of you, I just want to make a note that I4

think that your comments and those of Mr. Lewis both5

are that it will help when we have a more concrete6

document to which you all can react, rather than sort7

of these more broad -- broad-based descriptions that8

we've had to date.9

I think that, you know, I'm, maybe I'm a10

hopeless optimist, but I really think that it's11

important that we stay focused on the task at hand. 12

But someone told me once that the main thing is to13

keep the main thing the main thing.  And I think14

that's really the case here.  15

I think that as long as we stay focused on16

what we're all trying to get accomplished, which is to17

do a cultural resources assessment of what's out18

there, I think that we have a chance of doing it, even19

if, you know, at some larger, you know, cosmic20

philosophical sense it may not be the way we would21

have done it.  22

If it gets where we want to go, that's23

what matters, and I think that we all -- I want to24

commend all of you for staying engaged in this process25
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to try to make that happen.1

With that, I will turn it over to Judge2

Arnold or Judge Bollwerk if they have any questions3

for you, Mr. Reid.4

Judge Arnold?  Judge Arnold.5

JUDGE ARNOLD:  I have no comments or6

questions.7

JUDGE GIBSON:  Good.  Judge Bollwerk, do8

you have any questions for Mr. Reid?9

JUDGE BOLLWERK:  Just one brief one.  You10

made reference to the number of hours, and I believe11

that's the reference to the 584 hours that was12

described I guess on page 4 of your response to the13

staff's request for comments on the elements of the14

survey methodology, which is ADAMS Access No. ML-15

21172A163, is that what you were referring to?16

MR. REID:  Yes, that's correct.17

JUDGE BOLLWERK:  By my math, that's simply18

the product of the 73 days that Mr. Mentz talked about19

times eight hours a day.  So that's 584 hours, which20

would describe the overall time within 73 days that it21

would be required.  But it really doesn't say anything22

about how much each individual working is going to23

require.  Is that correct?24

MR. REID:  That's correct.  And it doesn't25
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include the hours, for example, of the Tribe, or the1

hours of the NRC staff.2

JUDGE BOLLWERK:  All right, so the3

significance is that there are 584 hours and 73 days4

if you take an eight-hour day.5

MR. REID:  Right, and that's for the6

billing to the contractor.  It's an estimate, rough7

estimate. But yes I -- you're correct.8

JUDGE BOLLWERK:  Okay, thank you.  9

JUDGE GIBSON:  Okay, very well.  Mr.10

Frankel and Mr. Ballanco, if you've gotten here yet,11

do you all have any comments about what you're heard12

so far or anything that needs to be said in response13

to anything Judge Bollwerk or Judge Arnold or I14

raised?15

MR. BALLANCO:  Good afternoon, your Honor,16

Tom Ballanco for Consolidated Intervenors.  17

I do -- I do think Mr. Reid covered the18

salient points.  Being involved -- Mr. Frankel and I19

also represent Intervenors in the Dewey-Burdock case20

and are somewhat familiar with the methodology21

proposal in that case.  And I, again, not seeing the22

methodology proposal yet, we're encouraged by the23

process that staff is undertaking in this case. 24

I think it is -- involves more engagement25
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with the Tribe than in Dewey-Burdock.  And while the1

Dewey-Burdock methodology does take certain2

considerations from the Tribe, the negotiations were3

suspended weeks after that methodology was proposed4

and the Tribe never had an opportunity to comment.5

So I think the process we're involving6

with here hopefully moves that methodology a little7

bit further forward.  Obviously these sites are8

district.  We are talking about the same tribe and9

different bands and other tribes and relatively the10

same region.  11

But the near-term history at Crow Butte,12

not just what we might call the true contact history13

but the history involved with the Red Cloud Agency in14

the late 1800s, there are certain unbroken lines.15

Our client Joe American Horse among others16

have familiar contact to this region from the initial17

Agency era.  So what might be considered TCPs at this18

site may be distinct from Dewey-Burdock.  So I do look19

forward to the methodology.  I think staff is on the20

right track.  I have high hopes for the methodology21

we're going to see.22

And again, I think Mr. Reid hit all those23

points.24

JUDGE GIBSON:  Okay, thank you.  Mr.25
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Frankel, do you have anything you need to add?1

MR. FRANKEL:  Thank you, your Honor.  The2

only thing I would add is that I would urge the3

parties, especially Crow Butte's counsel and with4

respect, that this has been going on for a long time. 5

It's been alluded to.  And the position of the Tribe6

and the Intervenors has not changed on iota in the7

last over a decade.8

I'm glad to see that the position of the9

NRC and Crow Butte has come more in alignment with10

that of the Tribe.  And that is encouraging.  But I11

would urge everyone to hear Mr. Reid when he makes the12

comment that the cost of continued litigation is going13

to be far greater, and has been I'm sure, than the14

cost of just meeting the Tribe where they're at and15

paying for the darn thing.16

So that's my comment.  And I am17

encouraged, but I also feel a feeling of deja vu when18

I hear that once again we're going into the middle of19

October and maybe later, when as you know and we20

formally litigated the existence of ice and storms and21

snow, which brings us right back to next spring.22

So with encouragement comes experience23

too, and I'm throwing a little of my experience into24

this.25
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JUDGE GIBSON:  Very well.  Thank you very1

much, Mr. Frankel.2

All right, Judge Bollwerk, did you, or3

Arnold, did you all have any questions for Mr.4

Ballanco or for Mr. Frankel?5

JUDGE ARNOLD:  I have no questions.6

JUDGE BOLLWERK:  Nothing from me.7

JUDGE GIBSON:  Very well.  Ms. Simon, I8

want to be sure that you have an opportunity to speak9

up if there's anything that has been raised here that10

needs to be clarified or any other questions that you11

need to raise to make the record complete.12

MS. SIMON:  Thank you, Judge Gibson. 13

There are just a couple of things I wanted to touch14

on.15

Briefly with regard to what Mr. Lewis said16

about I guess being surprised about the cultural17

resources management option still being included, the18

reason for that is that the staff does not believe19

that the only reasonable -- there's only one20

reasonable way to accomplish what needs to be done.21

And the input from the Tribe suggested22

that Mr. Mentz's -- using Mr. Mentz, rather, is -- was23

the way that they wanted to approach it.  But since24

the staff did not believe that the was the only25
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reasonable way, they wanted to provide flexibility. 1

And so again, Crow Butte can consider both options and2

decide which one is preferable. 3

And the staff does intend to be involved4

regardless of which approach is used.  So I just5

wanted to provide that reassurance.6

I would like to respond to Mr. Reid.  Mr.7

Reid has repeatedly stated, including today, that the8

Board's mention of intangibles in its decision refers9

to interests that are beyond Section 106 and that the10

decision is asking the Tribe to identify interests11

that are beyond Section 106.12

But I do want to point out that13

consideration of intangibles is not the distinction14

between NHPA and NEPA.  The distinction is that NHPA15

is limited to properties that are eligible for listing16

on the National Register, while NEPA considers17

potential impacts to historic and cultural resources,18

regardless of National Register eligibility.19

And the intangible value of a tangible20

resource may be considered in both the NHPA context21

and, for example, with respect to traditional cultural22

properties, which I will note are an NHPA beast, so to23

speak, and which are by definition tangible, and in24

the NEPA context.25
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So to be clear, the staff does not view --1

is not viewing the beliefs and customs themselves as2

resources in this case.  We are talking about tangible3

sites.  4

And Mr. Reid mentioned the Bear Butte and5

Devils Tower and the fact that both of those areas6

have been recognized by the federal government as7

having special value to the Lakota People.  And again,8

those are both tangible sites.  They are land forms9

with a specific physical location, and they clearly10

have intangible spiritual value to the Lakota People.11

I also want to mention those are sites on12

public land, which is unlike the Crow Butte facility. 13

So the issues related to access and special -- special14

provisions for access might be a little different.15

The Board's decision mentioned intangible 16

in two places.  It talked about NEPA requiring a look17

at intangible and not just tangible properties, and it18

mentioned that the environmental assessment gave short19

shrift to a review of tangible and intangible TCPs. 20

And the reason for using the word21

intangible is not exactly clear, because properties22

and TCPs which are also properties are both tangible23

resources.  And unfortunately there's no citation to24

the record or additional discussion to elaborate on25
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the use of that word.1

But the important point is that I guess2

the staff's concern is that Mr. Reid has made3

statements that suggest he views the Board's decision4

as breaking new ground and somehow extending the scope5

of NEPA, or alternatively, extending the scope of6

Contention 1 as it was originally admitted.7

So for example, in the July 8 meeting, Mr.8

Reid said the Tribe considers this an expansion or a9

new area of how these interests are considered within10

these kind of projects.  And he talked about aspects11

of culture and traditions of the Lakota People that12

would be impacted by the licensing.  And he talked13

about the way in which the activities might impact the14

spiritual interests of the Lakota People.15

So again, I just want to emphasize that16

it's not these interests, in the staff's view, that17

are at issue here.  It's the sites that are18

significant, and those interests come into play in19

determining that those sites are in fact significant20

to the Tribe.  And that then allows the staff to21

assess either adverse effects or impacts and satisfy22

its NHPA and NEPA duties.23

So again, the staff's view is that, you24

know, the statements that address -- addressing25
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broader issues are outside the scope of Contention 1. 1

So I just wanted to make that clear and I appreciate2

the opportunity to do that.  Thank you.3

JUDGE GIBSON:  Thank you, Ms. Simon.  I 4

think that it's important, again, to emphasize that we5

all may have different philosophical views and6

different -- reach different conclusions at some --7

again, some sort of cosmic level.8

But insofar as it is possible to get this9

methodology down, to make it concrete and for all10

parties from, you know, all parties involved, that11

will enable us to all know exactly what we're dealing12

with and to be able to say, okay, yeah, I can live13

with that.  As opposed to, you know, I'm going to not14

accept this because, you know, it doesn't reach my15

philosophical requirements.16

So I think that's where we need to stay17

focused, all of us.  I know that everyone is looking18

forward to this methodology, and we are certainly look19

forward to the next opportunity to get to talk with20

you all again about the progress that you're making.21

I do want to just raise one other thing,22

though, that I have to share with Mr. Frankel, and23

that is not only have Mr. Ballanco, Mr. Frankel, and24

I have been involved in this from the very beginning25
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of this process, but as well we all remember the1

challenges that can be faced in going out there in2

October to try to do any kind of work when there's ice3

and whatnot.4

So anyway, we certainly hope that you all5

can move with alacrity and all deliberate speed to try6

to get this process done.7

MS. SIMON:  Judge Gibson, sorry, could I8

just make one more brief comment?9

JUDGE GIBSON:  Yes.10

MS. SIMON:  I just wanted to say also, you11

mentioned the weather, and of course we do understand12

that the later you get, the harder it is.  In 2012,13

when the Santee Sioux and Crow Tribes were out there 14

around Thanksgiving time, they were wearing shorts and15

it was in the 60s, so who knows.  We're just kind of16

hoping that we can get this in.17

The other consideration is of course, you18

know, since a few months ago, the situation with COVID19

has again become a little more uncertain.  And we're20

hoping that that will stay under control and not delay21

things.  But we do want to keep in mind every -- you22

know, the health and safety of everybody.23

So you know, we'll have to deal with that24

if it comes up, but hopefully not.  So thank you.25
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JUDGE GIBSON:  Yes, that is an overriding1

consideration as well.  Just a minute, Mr. Reid. 2

Judge Bollwerk or Judge Arnold, did you have anything3

else you need to say or respond to what Ms. Simon just4

said?5

JUDGE BOLLWERK:  Not Ms. Simon, I have a6

final comment I want to make, but I'll wait to hear7

what Mr. Reid has to say.8

JUDGE GIBSON:  Okay, well, Mr. Reid has9

got his hand up, so Mr. Reid --10

MR. REID:  Normally I would stand up from11

my bench, but I'm wearing shorts right now, so.12

JUDGE GIBSON:  Okay.13

MR. REID:  It's an advantage of a Zoom14

conference.  Yeah, I just wanted to quickly make the15

record clear in regards to our differences on this16

issue with Ms. Simon.  I won't dwell on it.  17

Our position is that the National Historic18

Preservation Act does deal with, generally within --19

JUDGE GIBSON:  Uh, oh, it's faded again.20

MR. REID:  Yeah, I know.  I'll make it, I21

got that.  That the National Historic Preservation Act22

deals with tangible properties.  The National23

Environmental Policy Act deals with interests.  It's24

not limited properties. 25
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And so our focus is on in terms of how we1

view these -- the extension of the Section 106 survey2

to -- it's in the -- it really wasn't an extension,3

but it was compliance with NEPA.  So they have to4

comply with assessing the interests of the Tribe,5

whether they deal with tangible or intangible6

properties.7

And so that's, I think that's our focus. 8

If they -- if Ms. Simons goes and the NRC staff goes9

the way it's intending to go, then I don't think it10

will be complying with NEPA, unless there are no11

intangible interests that are not addressed.12

So we'll have to wait and see on that.  I13

would encourage them to at least explore the14

compliance of the interest issue.  And I'm happy to15

work with the NRC staff and Ms. Simon on that and so16

that we can avoid litigation over that.  But I am17

concerned about the narrowness of their position here18

in terms of complying with NEPA.19

It's -- give you an example.  Sierra20

Club's members have an interest in going a forest and21

birdwatching or whatever they're going to do, all22

right.  That's an intangible interest, but it's23

covered under NEPA, you know.  Somebody has an24

interest in preserving endangered species and their25
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interest may be intangible.1

There are a lot of intangible interests2

that fall under NEPA that don't fall under the3

National Historic Preservation Act.  And so that, I4

think that that's what -- that's a distinction that I5

think is not being fully embraced by the NRC staff or6

Ms. Simon, and I'd encouraged them to work with me on7

that.  Thank you.8

JUDGE GIBSON:  Okay, Mr. Reid, I think we9

all hear, I think we all heard Ms. Simon.  I think10

we've heard Mr. Lewis.  I think we all understand that11

everyone has a different perspective on what is the12

permissible scope of our inquiry.  13

All I'm saying is I encourage you all to14

stay focused on the concrete task at hand.  And it may15

well be that some of these larger philosophical16

differences will wash out when you actually get down17

to the point to where you're trying to get something18

accomplished.19

Judge Bollwerk, I believe you have20

something else you wanted to say.21

JUDGE BOLLWERK:  Just very briefly.  Mr.22

Frankel made reference to the fact that the parties23

got to, in Powertech, got to the point where they're24

sort of at now, but didn't -- weren't able to proceed25
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further.  And that's certainly the case.  You read1

LBP-19-10 it will tell you why that was the case, at2

least from the Board's perspective.3

I don't want to talk any more about that4

because it's litigation.  But I would point out that5

the parties are coming up to a critical two- to three-6

week period here with a lot of work to be done.  And7

I'm hoping, as Judge Gibson has indicated, stay8

focused on, from the Tribe's perspective, you all want9

to have these traditional cultural properties10

identified and protected, please bear that in mind,11

continue to work with the staff and the Applicant.12

The staff needs to finish up their NEPA13

process.  And the Applicant should bear in mind that14

if they can get this done properly, maybe this takes15

the issue off the table for their 2024 renewal, which16

is coming up.  17

So it seems like everybody has some things18

to accomplish, that they would want to accomplish and19

get this process over with.  And I urge you over the20

next two to three weeks to bear that mind.  Work your21

hardest to come to an accommodation so that we can --22

so that the -- what's important here, which is the23

traditional cultural properties can be identified and24

protected.  25
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And thank you for that opportunity, Judge1

Gibson.2

JUDGE GIBSON:  Okay, thank you, Judge3

Bollwerk.  Okay, if there is nothing else that anyone4

feels compelled to say, before we adjourn, I would5

like to make certain that you all stay on the line to6

-- especially you, Mr. Reid, to ensure that the Court7

Reporter was able to transcribe everything you said. 8

Because even a recording of it is not going to pick up9

what you said, Mr. Reid.  10

So, and as well as that, there may be11

something the Court Reporter just didn't catch and12

needs to.  So please -- please remain on this13

conference until that is over.14

MR. LEWIS:  Judge Gibson, there is one15

thing I'd like to say. 16

JUDGE GIBSON:  Yes, Mr. Lewis, absolutely,17

Mr. Lewis.18

MR. LEWIS:  Crow Butte, you know, does19

want to see this process succeed.  They'd like to see20

the survey completed and the obligations met.  And we21

recognize that, you know, we will be paying, you know,22

a reasonable amount for the survey.  So that's not a23

surprise and that's what we would like to do.24

I think a lot of the discussion that we25
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were talking about, hours and rates, to get to the1

goal line and we really do need a defined, reasonably2

defined costs.  We need real hours, you know, not 733

times eight, and real costs, because we can't just4

write a blank check.  5

We need -- so I guess I'm urging the NRC6

staff and the Intervenors as we move forward to try to7

provide that detail, you know, so we can get on board8

and support it.9

So I didn't want to leave the record as10

indicating that we're -- don't recognize that we have11

certain obligations to fund this.  But it's -- there's12

-- there is a limit, so we do need, you know, specific13

numbers.14

JUDGE GIBSON:  Very well, Mr. Lewis.  I15

think, I think again, it -- everyone needs to realize16

that each of you has your own concerns and interests17

that have to be carried out.  But hopefully when we're18

actually, you actually see the document and you start19

putting pen to paper and consulting with your clients,20

hopefully we'll be able to all get to yes and more21

this process on.  22

It would be a wonderful thing, because23

we've been around doing this since 2008 when I first24

came to the NRC.  So it would be nice after 13 years.25
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So with that, if there is nothing else1

that someone absolutely feels they must say, we will2

adjourn, subject to you all staying on the call until3

the Court Reporter has gotten everything they need4

from you.5

(Whereupon, the above-entitled matter went6

off the record at 4:10 p.m.)7
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