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July 21, 2021  


Via Electronic Mail 


Secretary  
U.S. Nuclear Regulatory Commission 
Washington, DC 20555–0001  
ATTN: Rulemakings and Adjudications Staff 
Rulemaking.Comments@nrc.gov    


Subject:  NRDC Comment on Docket ID NRC–2018–0300: NRC’s Advanced Notice of Proposed 
Rulemaking Regarding Categorical Exclusions from Environmental Review  


Dear Sir/Madam:  


The Natural Resources Defense Council (NRDC), representing over one million combined members and 
activists, writes today to comment on the Nuclear Regulatory Commission (NRC)’s Advance Notice of 
Proposed Rulemaking; Request for Comment, Categorical Exclusions from Environmental Review, 86 Fed. 
Reg. 24,514 (May 7, 2021) (ANPR).  


Since 1970, NRDC has sought to improve the environmental, health, and safety conditions at the civil 
nuclear facilities licensed by the NRC. Because of the critical role environmental review plays in 
protecting the environment and the public, we urge the NRC to tightly limit its use of categorical 
exclusions in implementing the National Environmental Policy Act (NEPA).  


I. Background 


For over 30 years, NEPA has provided an essential tool for analyzing the environmental impacts of 
proposed federal agency decisions and providing the affected public a say in those decisions. NEPA and 
its accompanying regulations have worked well to help ensure that public resources are managed, and 
public funds are spent, through a transparent process. 


Section 102(c) of NEPA requires federal agencies to complete environmental impact statements (EISs) 
for major federal actions significantly impacting the quality of the human environment. Under 
regulations promulgated by the Council on Environmental Quality (CEQ), an agency may first complete 
an environmental assessment (EA) to determine whether an action will have a significant impact, and 
thus whether a more detailed EIS is required. Alternatively, CEQ regulations permit agencies to establish 
categorical exclusions for actions the agency has found “normally do not have a significant effect on the 
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human environment” 1 either individually or cumulatively. Actions that fall under a categorical exclusion 
typically do not require completion of an EIS or EA.2 However, when an agency plans to use a categorical 
exclusion it must “evaluate the action for extraordinary circumstances in which a normally excluded 
action may have a significant effect,” in which case an EA or EIS may need to be completed.3  


Since their introduction in the 1970’s, categorical exclusions have morphed into a regulatory tool that is 
much more expansive than was originally contemplated, undermining the hard look NEPA requires for 
environmental reviews.4 Categorical exclusions were intended to spare agencies from having to conduct 
environmental review of ministerial, non-controversial activities, but “the number and scope of 
categorically-excluded activities have expanded significantly” beyond this original purpose.5 For 
example, within the NRC, categorical exclusions have expanded from routine administrative decisions to 
such central substantive agency functions as the issuance, amendment, and renewal of certain NRC 
licenses.6 Thus, “[w]hat was once an exceptional situation is now simply one of three possible avenues 
for assessing the environmental impact of agency actions,” displacing more thorough environmental 
review.7 


This increasingly expansive use of categorical exclusions has significant negative consequences. 
Categorical exclusions circumvent the project-specific public comment process involved in the creation 
of EAs and EISs, undermining NEPA’s goal of facilitating meaningful public participation and limiting the 
NRC’s access to valuable information possessed by the public.8  Where the public questions whether the 
effects of categorically excluded actions are truly de minimis, the public deserves the opportunity to be 
part of the process evaluating potential impacts. Relatedly, the use of categorical exclusions is much less 
transparent than the process involved with EAs and EISs, and one scholar remarks that categorical 
exclusions “provide virtually no information and lie almost wholly outside the view of the public and the 
academy.”9 In sum, expansive use of categorical exclusions “compromis[es] the quality . . . of agency 
environmental review and decisionmaking,”10 and results in actions that have significant environmental 
impacts improperly evading environmental review under NEPA.11 


 
1 40 C.F.R. § 1501.4 (2020); see also 10 C.F.R. § 51.22(a). 
2 40 C.F.R. § 1501.4.  
3 Id.; see also 10 C.F.R. § 51.22(b). 
4 See Kevin H. Moriarty, Circumventing the National Environmental Policy Act: Agency Abuse of the Categorical 
Exclusion, 79 N.Y.U. L. Rev. 2312, 2313-14 (2004). 
5 Final Guidance for Federal Departments and Agencies on Establishing, Applying, and Revising Categorical 
Exclusions under the National Environmental Policy Act, 75 Fed. Reg. 75,628, 75,632 (Dec. 6, 2010) [hereinafter 
2010 CEQ Guidance].  
6 See 10 C.F.R. §§ 51.22(c)(9)-(12), (14)-(15), (17); see also Irma S. Russell, Streamlining NEPA to Combat Global 
Climate Change: Heresy or Necessity?, 39 Env’t L. 1049, 1064 (2009) (“[I]t seems radically out of step with the 
principles of NEPA to allow NRC to decide whether its licensing actions count as an exclusion since such an 
approach significantly neutralizes safeguards.”).  
7 See Moriarty, supra note 4, at 2315-16.  
8 See id. at 2316, 2326; 2010 CEQ Guidance, supra note 5, at 75,632. 
9 Bradley C. Karkkainen, Whither NEPA?, 12 N.Y.U. Env’t L.J. 333, 354 (2004); see also 2010 CEQ Guidance, supra 
note 5, at 75,362.  
10 2010 CEQ Guidance, supra note 5, at 75,632.  
11 See Katherine A. Trisolini, Decisions, Disasters, and Deference: Rethinking Agency Expertise After Fukushima, 33 
Yale L. & Pol’y Rev. 325, 341 (2015) (“[O]ver the last few decades the NRC [has] increasingly deployed categorical 
exclusions to limit analyses of arguably important issues.”); Russell, supra note 6, at 1063-64. 
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To “provide for the consistent, proper, and appropriate development and use of categorical exclusions 
by Federal agencies” and to “ensur[e] that categorical exclusions are administered to further the 
purposes of NEPA and the CEQ regulations,” in 2010, CEQ issued guidance on Establishing, Applying, and 
Revising Categorical Exclusions under NEPA (hereinafter, “2010 CEQ Guidance”).12 While “[a]ppropriate 
reliance on categorical exclusions provides a reasonable, proportionate, and effective analysis for many 
proposed actions,” the 2010 CEQ Guidance cautions that, “if used inappropriately, categorical exclusions 
can thwart NEPA’s environmental stewardship goals.”13 The guidance therefore instructs agencies on 
how to properly revise existing and establish new categorical exclusions, substantiate the promulgation 
of new categorical exclusions, apply categorical exclusions, and “conduct periodic reviews of categorical 
exclusions to assure their continued appropriate use and usefulness.”14 In reviewing categorical 
exclusions, agencies should consider whether it may be necessary to eliminate or narrow categorical 
exclusions in light of changed circumstances or information showing that categorically excluded 
activities have raised the potential for significant environmental impacts.15 The 2010 CEQ Guidance also 
stresses the importance of providing information justifying new categorical exclusions to the public and 
ensuring that categorical exclusions are limited to only those actions that do not have the potential for 
significant environmental impacts.16   


Based on the original purpose of the categorical exclusion, this history of excess, and the 2010 CEQ 
Guidance on the topic, we urge the NRC to both carefully revisit its current categorical exclusions and to 
be cautious in promulgating any new categorical exclusions.   


II. Comments 


A. The NRC should reconsider several of its existing categorical exclusions whose use has been 
subject to criticism and challenge.  


As Commissioner Baran recognized in his vote to approve this rulemaking, the NRC should take this 
opportunity to thoroughly assess whether the NRC’s categorical exclusions continue to meet CEQ 
requirements.17 The NRC currently has twenty-five categorical exclusions, located at 10 C.F.R. § 51.22(c), 
which cover a broad range of the NRC’s activities. While some of these categorical exclusions are 
unobjectionable, others raise serious concerns regarding their potential for significant environmental 
impacts and the proper role of limiting conditions. 


The NRC should reconsider existing categorical exclusions whose use has been routinely objected to 
on the grounds that the covered activity has the potential for significant environmental impacts. The 
2010 CEQ Guidance states that:  


 
12 2010 CEQ Guidance, supra note 5, at 75,628-31. 
13 Id. at 75,632.  
14 Id. at 75,628. 
15 Id. at 75,636-37. 
16 Id. at 75,632-34 
17 Commissioner Baran’s Comments on SECY-20-0065, “Rulemaking Plan – Categorical Exclusions from 
Environmental Review,” ML20325A215 (Nov. 16, 2020) (“Although there may be strong candidates for potential 
additions to the list, such as the termination of licenses where construction activities did not occur, there may also 
be existing categorical exclusions that should be reconsidered in light of changed circumstances, such as reactor 
license transfers to entities other than utilities.”). We agree with Commissioner Baran that the NRC should 
reconsider categorical exclusion for license transfers to entities other than utilities. 
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An agency could [] find that an existing categorical exclusion includes actions that raise 
the potential for significant environmental effects with some regularity. In those cases, 
the agency should determine whether to delete the categorical exclusion, or revise it to 
either limit the category of actions or expand the extraordinary circumstances that limit 
when the categorical exclusion can be used.18 


Groups and individuals concerned for the environment and public safety have frequently raised 
their concerns that the NRC is applying categorical exclusions to actions that have the potential 
for significant impacts, though the NRC procedural rules discussed above usually defeat 
attempts to intervene in adjudications. Following the 2010 CEQ Guidance, the NRC should 
reconsider these categorical exclusions.  


For example, one categorical exclusion the NRC should reconsider is the one contained in 10 
C.F.R. § 51.22(c)(1), which establishes a categorical exclusion for amendments to a significant 
portion of NRC’s regulations. The categorical exclusion’s use in rulemaking has been repeatedly 
challenged by commenters. For example, in an amendment to part 110 in which the NRC 
redefined “radioactive waste,” one commenter raised the point that an EIS should be performed 
to assess the potential for increased imports, a point which the NRC disregarded.19 The NRC 
invoked the 51.22(c)(1) categorical exclusion in another rulemaking which changed the 
definitions of “construction” and “commencement of construction” for the purpose of materials 
licensing actions, which would have affected part 150 and other parts covered by the categorical 
exclusions contained in sections 51.22(c)(2) and (3).20 Commenters argued that the rule “would 
have the effect of deregulating a substantial amount of construction activity related to materials 
licensing” and thus required an EIS.21 These challenges show that actions covered by section 
51.22(c)(1) may have the potential for significant environmental impacts, and the NRC should 
reconsider the categorical exclusion. 


Another example of a categorical exclusion that has faced frequent challenges and criticism is 
that in section 51.22(c)(9), which establishes a categorical exclusion for amendments to reactor 
licenses which change requirements or issues an exemption “with respect to installation or use 
of a facility component” or changes an inspection or surveillance requirement. The categorical 
exclusion is conditioned on the NRC finding that (i) “[t]he amendment or exemption involves no 
significant hazards consideration,” (ii) “[t]here is no significant change in the types or significant 
increase in the amounts of any effluents that may be released offsite,” and (iii) “[t]here is no 
significant increase in individual or cumulative occupational radiation exposure.” First, the 
limiting condition in section 51.22(c)(9)(ii) has been criticized for appearing to be incomplete 
since it would seem to allow increased discharge of effluents onsite, which may have a 
significant environmental impact, without review.22 Second, the NRC has dismissed would-be 
intervenors who argued that the NRC was applying the categorical exclusion to license 


 
18 2010 CEQ Guidance, supra note 5, at 75,637.  
19 Export and Import of Nuclear Equipment and Material; Updates and Clarifications, 75 Fed. Reg. 44,072, 44,075 
(July 28, 2010). 
20 See generally Licenses, Certifications, and Approvals for Materials Licensees, 76 Fed. Reg. 56,951 (Sept. 15, 
2011). 
21 Id. at 56,952-53. 
22 Russell, supra note 6, at 1064. 
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amendments that had the potential to result in an increased release of radioactivity off site23 
and that presented significant hazards considerations.24 These attempts to intervene in 
adjudications reveal that the 51.22(c)(9) exclusion is repeatedly being applied to controversial 
actions which have the potential for significant environmental impacts, and the categorical 
exclusion should be eliminated or heavily reworked.  


Issues have also been raised with respect to the categorical exclusions contained in sections 
51.22(c)(11) and (c)(15). Section 51.22(c)(11) establishes a categorical exclusion for 
amendments to licenses for fuel cycle plants and radioactive waste disposal sites, as well as 
amendments to “materials licenses identified in § 51.60(b)(1),” that are “administrative, 
organizational, or procedural in nature, or which result in a change in process operations or 
equipment.” In an adjudication, the Sierra Club argued that repeated application of this 
categorical exclusion to license amendments had obscured cumulative impacts.25 And the 
categorical exclusion in section 51.22(c)(15) exempts the “[i]ssuance, amendment or renewal of 
licenses for import of nuclear facilities and materials pursuant to part 110 of this chapter, except 
for import of spent power reactor fuel.” Environmental groups have argued before the agency 
that the NRC should “address the environmental impacts of importing and incinerating [] 
radioactive waste and the relative costs and benefits of the alternatives.”26 Based on the issues 
that have been raised, the NRC should reevaluate whether the activities covered by these 
categorical exclusions have no individual or cumulative significant impact. 


These are only some examples of how existing categorical exclusions may cover activities which 
significantly impact the environment such that a categorical exclusion may no longer be 
appropriate. In completing this periodic review of its categorical exclusions, the NRC must 
consider whether any of the existing categorical exclusions need to be revised or eliminated.  


In addition to covering activities which frequently have the potential for significant impacts, multiple 
categorical exclusions contain limiting conditions which, in order to determine whether they are 
present, require an analysis of potential environmental impacts that belongs in an EA rather than in 
the application of a categorical exclusion. Categorical exclusions should not be used to cover up behind-
closed-doors analysis of potential impacts. Agencies cannot, consistent with CEQ’s regulations and 
guidance, allow officials to review situations in which extraordinary factors indicate the potential for 
significant impacts for the purpose of determining whether to proceed on a categorical exclusion. A 
different case may be presented when the official can find that there will be no impact whatsoever 
owing to the extraordinary factors, but if some sort of significance determination is made, that belongs 
in a publicly noticed and distributed finding of no significant impact. 


Several of the NRC’s categorical exclusions are conditioned on the agency finding that excluded actions 
would not have significant impacts. The categorical exclusions in sections 51.22(c)(9), (c)(11), and (c)(25) 


 
23 See, e.g., Dominion Nuclear Conn., Inc., (Millstone Nuclear Power Station, Unit 2), LBP-03-12, 58 N.R.C. 75, 83 
(Aug. 18, 2003); S. Nuclear Operating Co., Inc., (Vogtle Electric Generating Plant, Units 3 and 4), LBP-16-5, 83 N.R.C. 
259, 290 (Apr. 29, 2016). 
24 See Entergy Nuclear Operations, Inc., (Indian Point, Unit 2), CLI-16-5, 83 N.R.C. 131, 144 (Apr. 5, 2016).  
25 Int’l Uranium (USA) Corp., (White Mesa Uranium Mill), LBP-02-19, 56 N.R.C. 113, 122 (Aug. 28, 2002). 
26 EnergySolutions, LLC Radioactive Waste Import/Export Licenses, CLI-11-03, 2011 WL 2263964, at *2 (June 6, 
2011). 
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all require the NRC to find that the covered activity would result in “no significant change in the types or 
significant increase in the amounts of any effluents that may be released offsite,” while both section 
51.22(c)(9) and (11) both require a finding of “no significant increase in individual or cumulative 
occupational radiation exposure.” Sections 51.22(c)(9) and (c)(25) also require a finding that the activity 
presents “no significant hazards consideration.” Sections 51.22(c)(11) and (c)(25) require that there be 
“no significant construction impact” and “no significant increase in the potential for or consequences 
from radiological accidents,” while section 51.22(c)(25) further requires that there be “no significant 
increase in individual or cumulative public or occupational radiation exposure.” 


These are exactly the kinds of findings that an EA is intended to produce. In the NEPA structure, EAs are 
the method for determining whether impacts may rise to the level of significance, either triggering the 
requirement for an EIS or leading to a finding of no significant impact. “The effect of [the NRC’s] method 
of defining categorical exclusions is to apply the same criteria for determining whether an impact 
statement is necessary to the categorical exclusion decision.”27 Making these determinations outside of 
the view of the public in the form of implementing categorical exclusions is not acceptable, and 
categorical exclusions that require the NRC to make a significance finding before applying them should 
be eliminated or narrowed to the point that they only cover activities which consistently have such a 
minimal impact that making such a finding is unnecessary. 


B. The NRC has not provided sufficient information to evaluate its proposed new and revised 
categorical exclusions, but NRDC cautions against promulgation of new, broad categorical 
exclusions. 


The ANPR proposes sixteen new categorical exclusions but fails to provide enough information for the 
public to fully evaluate and comment on them. The 2010 CEQ Guidance states that “[s]ubstantiating a 
new or revised categorical exclusion is basic to good decisionmaking.”28 In promulgating and revising 
categorical exclusions, “agencies must gather sufficient information to support establishing a new or 
revised categorical exclusion” and “should develop findings that demonstrate how it made its 
determination” that actions covered by the categorical exclusion will not have individual or cumulative 
significant environmental effects.29 The 2010 guidance also instructs that this information “should [] be 
made available to the public, at least in preliminary form, as part of the process of seeking public input 
on the establishment of new or revised categorical exclusions . . ..”30 Yet the ANPR does not provide 
information explaining why the NRC believes the proposed categorical exclusions do not have significant 
environmental impacts, limiting commenters’ ability to review them. 


Nonetheless, NRDC questions whether the proposed new categorical exclusions are warranted. The 
categorical exclusions proposed in the ANPR cover actions such as the “issuance of new, amended, 
revised, and renewed certificates of compliance for cask designs used for spent fuel storage and 
transportation,” “approvals of certain long-term surveillance plans [for] decommissioned uranium 
mills,” and “approvals for alternative waste disposal procedures for reactor and material licenses.”31 
These are not mere administrative or ministerial matters, and moreover, long experience suggests the 


 
27 Moriarty, supra note 4, at 2325 (quoting Daniel R. Mandelker, NEPA Law & Litigation § 7:10 (2d ed. 2003)). 
28 2010 CEQ Guidance, supra note 5, at 75,633. 
29 Id. at 75,633-34.  
30 Id. at 75,634. 
31 86 Fed. Reg. 24,514, 24,515-16 (May 7, 2021).  
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strong likelihood of significant environmental impacts. Should the NRC move forward with these and the 
rest of its proposed categorical exclusions, it must provide supporting information of the kind discussed 
in the 2010 CEQ Guidance for its conclusion that they meet the requirements for categorical exclusions. 
And if there is conflicting information that illustrates significant environmental impacts, the agency must 
present that information as well (and withdraw its efforts to exclude the subject from NEPA review).    


Additionally, should the NRC move forward with any new categorical exclusions, it must make clear 
which situations each categorical exclusion would apply to and explicitly incorporate limiting conditions. 
Several of the proposed new categorical exclusions are broad and have an uncertain scope. For example, 
the new regulations would exempt “actions authorizing licensees to delay implementation of certain 
new NRC requirements,” and, as stated above, “approval of certain long-term surveillance plans [for] 
decommissioned uranium mills.”32 The 2010 CEQ Guidance mandates that “the text of a proposed new 
or revised categorical exclusion should clearly define the eligible category of actions, as well as any . . . 
factors that would constrain its use.”33 The NRC must make clear in what “certain” instances these and 
other categorical exclusions would apply, as well as in what circumstances the proposed categorical 
exclusions would not apply. The ANPR, for instance, states “long-term surveillance plans that include 
groundwater monitoring might not be included in the categorical exclusion” discussed above.34 This and 
similar limiting factors for other proposed categorical exclusions should be made an explicit part of the 
regulatory text, though the NRC should consider that a need for extensive limiting conditions indicates 
that a categorical exclusion is not appropriate.35  


III. Conclusion 
 
The NRC should take this opportunity to carefully review its current categorical exclusions and should 
only establish new categorical exclusions – if at all – that are narrow and for ministerial actions.  We 
appreciate the opportunity to provide these comments. Thank you for your attention and consideration.  


Sincerely, 
 


 
Geoffrey H. Fettus 
Senior Attorney, Nuclear 
Natural Resources Defense Council 
1152 15th St. NW, #300  
Washington, D.C. 20005 
(202) 271-4037 
gfettus@nrdc.org 


 


 
Caroline Reiser  
Staff Attorney, Nuclear 
Natural Resources Defense Council 
1152 15th St. NW, #300  
Washington, D.C. 20005 
(202) 717-2341 
creiser@nrdc.org 


 


 
32 Id. (emphasis added). 
33 2010 CEQ Guidance, supra note 5, at 75,632. 
34 86 Fed. Reg. at 24,516. 
35 Id. at 75,633. 
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July 21, 2021  

Via Electronic Mail 

Secretary  
U.S. Nuclear Regulatory Commission 
Washington, DC 20555–0001  
ATTN: Rulemakings and Adjudications Staff 
Rulemaking.Comments@nrc.gov    

Subject:  NRDC Comment on Docket ID NRC–2018–0300: NRC’s Advanced Notice of Proposed 
Rulemaking Regarding Categorical Exclusions from Environmental Review  

Dear Sir/Madam:  

The Natural Resources Defense Council (NRDC), representing over one million combined members and 
activists, writes today to comment on the Nuclear Regulatory Commission (NRC)’s Advance Notice of 
Proposed Rulemaking; Request for Comment, Categorical Exclusions from Environmental Review, 86 Fed. 
Reg. 24,514 (May 7, 2021) (ANPR).  

Since 1970, NRDC has sought to improve the environmental, health, and safety conditions at the civil 
nuclear facilities licensed by the NRC. Because of the critical role environmental review plays in 
protecting the environment and the public, we urge the NRC to tightly limit its use of categorical 
exclusions in implementing the National Environmental Policy Act (NEPA).  

I. Background 

For over 30 years, NEPA has provided an essential tool for analyzing the environmental impacts of 
proposed federal agency decisions and providing the affected public a say in those decisions. NEPA and 
its accompanying regulations have worked well to help ensure that public resources are managed, and 
public funds are spent, through a transparent process. 

Section 102(c) of NEPA requires federal agencies to complete environmental impact statements (EISs) 
for major federal actions significantly impacting the quality of the human environment. Under 
regulations promulgated by the Council on Environmental Quality (CEQ), an agency may first complete 
an environmental assessment (EA) to determine whether an action will have a significant impact, and 
thus whether a more detailed EIS is required. Alternatively, CEQ regulations permit agencies to establish 
categorical exclusions for actions the agency has found “normally do not have a significant effect on the 
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human environment” 1 either individually or cumulatively. Actions that fall under a categorical exclusion 
typically do not require completion of an EIS or EA.2 However, when an agency plans to use a categorical 
exclusion it must “evaluate the action for extraordinary circumstances in which a normally excluded 
action may have a significant effect,” in which case an EA or EIS may need to be completed.3  

Since their introduction in the 1970’s, categorical exclusions have morphed into a regulatory tool that is 
much more expansive than was originally contemplated, undermining the hard look NEPA requires for 
environmental reviews.4 Categorical exclusions were intended to spare agencies from having to conduct 
environmental review of ministerial, non-controversial activities, but “the number and scope of 
categorically-excluded activities have expanded significantly” beyond this original purpose.5 For 
example, within the NRC, categorical exclusions have expanded from routine administrative decisions to 
such central substantive agency functions as the issuance, amendment, and renewal of certain NRC 
licenses.6 Thus, “[w]hat was once an exceptional situation is now simply one of three possible avenues 
for assessing the environmental impact of agency actions,” displacing more thorough environmental 
review.7 

This increasingly expansive use of categorical exclusions has significant negative consequences. 
Categorical exclusions circumvent the project-specific public comment process involved in the creation 
of EAs and EISs, undermining NEPA’s goal of facilitating meaningful public participation and limiting the 
NRC’s access to valuable information possessed by the public.8  Where the public questions whether the 
effects of categorically excluded actions are truly de minimis, the public deserves the opportunity to be 
part of the process evaluating potential impacts. Relatedly, the use of categorical exclusions is much less 
transparent than the process involved with EAs and EISs, and one scholar remarks that categorical 
exclusions “provide virtually no information and lie almost wholly outside the view of the public and the 
academy.”9 In sum, expansive use of categorical exclusions “compromis[es] the quality . . . of agency 
environmental review and decisionmaking,”10 and results in actions that have significant environmental 
impacts improperly evading environmental review under NEPA.11 

 
1 40 C.F.R. § 1501.4 (2020); see also 10 C.F.R. § 51.22(a). 
2 40 C.F.R. § 1501.4.  
3 Id.; see also 10 C.F.R. § 51.22(b). 
4 See Kevin H. Moriarty, Circumventing the National Environmental Policy Act: Agency Abuse of the Categorical 
Exclusion, 79 N.Y.U. L. Rev. 2312, 2313-14 (2004). 
5 Final Guidance for Federal Departments and Agencies on Establishing, Applying, and Revising Categorical 
Exclusions under the National Environmental Policy Act, 75 Fed. Reg. 75,628, 75,632 (Dec. 6, 2010) [hereinafter 
2010 CEQ Guidance].  
6 See 10 C.F.R. §§ 51.22(c)(9)-(12), (14)-(15), (17); see also Irma S. Russell, Streamlining NEPA to Combat Global 
Climate Change: Heresy or Necessity?, 39 Env’t L. 1049, 1064 (2009) (“[I]t seems radically out of step with the 
principles of NEPA to allow NRC to decide whether its licensing actions count as an exclusion since such an 
approach significantly neutralizes safeguards.”).  
7 See Moriarty, supra note 4, at 2315-16.  
8 See id. at 2316, 2326; 2010 CEQ Guidance, supra note 5, at 75,632. 
9 Bradley C. Karkkainen, Whither NEPA?, 12 N.Y.U. Env’t L.J. 333, 354 (2004); see also 2010 CEQ Guidance, supra 
note 5, at 75,362.  
10 2010 CEQ Guidance, supra note 5, at 75,632.  
11 See Katherine A. Trisolini, Decisions, Disasters, and Deference: Rethinking Agency Expertise After Fukushima, 33 
Yale L. & Pol’y Rev. 325, 341 (2015) (“[O]ver the last few decades the NRC [has] increasingly deployed categorical 
exclusions to limit analyses of arguably important issues.”); Russell, supra note 6, at 1063-64. 
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To “provide for the consistent, proper, and appropriate development and use of categorical exclusions 
by Federal agencies” and to “ensur[e] that categorical exclusions are administered to further the 
purposes of NEPA and the CEQ regulations,” in 2010, CEQ issued guidance on Establishing, Applying, and 
Revising Categorical Exclusions under NEPA (hereinafter, “2010 CEQ Guidance”).12 While “[a]ppropriate 
reliance on categorical exclusions provides a reasonable, proportionate, and effective analysis for many 
proposed actions,” the 2010 CEQ Guidance cautions that, “if used inappropriately, categorical exclusions 
can thwart NEPA’s environmental stewardship goals.”13 The guidance therefore instructs agencies on 
how to properly revise existing and establish new categorical exclusions, substantiate the promulgation 
of new categorical exclusions, apply categorical exclusions, and “conduct periodic reviews of categorical 
exclusions to assure their continued appropriate use and usefulness.”14 In reviewing categorical 
exclusions, agencies should consider whether it may be necessary to eliminate or narrow categorical 
exclusions in light of changed circumstances or information showing that categorically excluded 
activities have raised the potential for significant environmental impacts.15 The 2010 CEQ Guidance also 
stresses the importance of providing information justifying new categorical exclusions to the public and 
ensuring that categorical exclusions are limited to only those actions that do not have the potential for 
significant environmental impacts.16   

Based on the original purpose of the categorical exclusion, this history of excess, and the 2010 CEQ 
Guidance on the topic, we urge the NRC to both carefully revisit its current categorical exclusions and to 
be cautious in promulgating any new categorical exclusions.   

II. Comments 

A. The NRC should reconsider several of its existing categorical exclusions whose use has been 
subject to criticism and challenge.  

As Commissioner Baran recognized in his vote to approve this rulemaking, the NRC should take this 
opportunity to thoroughly assess whether the NRC’s categorical exclusions continue to meet CEQ 
requirements.17 The NRC currently has twenty-five categorical exclusions, located at 10 C.F.R. § 51.22(c), 
which cover a broad range of the NRC’s activities. While some of these categorical exclusions are 
unobjectionable, others raise serious concerns regarding their potential for significant environmental 
impacts and the proper role of limiting conditions. 

The NRC should reconsider existing categorical exclusions whose use has been routinely objected to 
on the grounds that the covered activity has the potential for significant environmental impacts. The 
2010 CEQ Guidance states that:  

 
12 2010 CEQ Guidance, supra note 5, at 75,628-31. 
13 Id. at 75,632.  
14 Id. at 75,628. 
15 Id. at 75,636-37. 
16 Id. at 75,632-34 
17 Commissioner Baran’s Comments on SECY-20-0065, “Rulemaking Plan – Categorical Exclusions from 
Environmental Review,” ML20325A215 (Nov. 16, 2020) (“Although there may be strong candidates for potential 
additions to the list, such as the termination of licenses where construction activities did not occur, there may also 
be existing categorical exclusions that should be reconsidered in light of changed circumstances, such as reactor 
license transfers to entities other than utilities.”). We agree with Commissioner Baran that the NRC should 
reconsider categorical exclusion for license transfers to entities other than utilities. 
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An agency could [] find that an existing categorical exclusion includes actions that raise 
the potential for significant environmental effects with some regularity. In those cases, 
the agency should determine whether to delete the categorical exclusion, or revise it to 
either limit the category of actions or expand the extraordinary circumstances that limit 
when the categorical exclusion can be used.18 

Groups and individuals concerned for the environment and public safety have frequently raised 
their concerns that the NRC is applying categorical exclusions to actions that have the potential 
for significant impacts, though the NRC procedural rules discussed above usually defeat 
attempts to intervene in adjudications. Following the 2010 CEQ Guidance, the NRC should 
reconsider these categorical exclusions.  

For example, one categorical exclusion the NRC should reconsider is the one contained in 10 
C.F.R. § 51.22(c)(1), which establishes a categorical exclusion for amendments to a significant 
portion of NRC’s regulations. The categorical exclusion’s use in rulemaking has been repeatedly 
challenged by commenters. For example, in an amendment to part 110 in which the NRC 
redefined “radioactive waste,” one commenter raised the point that an EIS should be performed 
to assess the potential for increased imports, a point which the NRC disregarded.19 The NRC 
invoked the 51.22(c)(1) categorical exclusion in another rulemaking which changed the 
definitions of “construction” and “commencement of construction” for the purpose of materials 
licensing actions, which would have affected part 150 and other parts covered by the categorical 
exclusions contained in sections 51.22(c)(2) and (3).20 Commenters argued that the rule “would 
have the effect of deregulating a substantial amount of construction activity related to materials 
licensing” and thus required an EIS.21 These challenges show that actions covered by section 
51.22(c)(1) may have the potential for significant environmental impacts, and the NRC should 
reconsider the categorical exclusion. 

Another example of a categorical exclusion that has faced frequent challenges and criticism is 
that in section 51.22(c)(9), which establishes a categorical exclusion for amendments to reactor 
licenses which change requirements or issues an exemption “with respect to installation or use 
of a facility component” or changes an inspection or surveillance requirement. The categorical 
exclusion is conditioned on the NRC finding that (i) “[t]he amendment or exemption involves no 
significant hazards consideration,” (ii) “[t]here is no significant change in the types or significant 
increase in the amounts of any effluents that may be released offsite,” and (iii) “[t]here is no 
significant increase in individual or cumulative occupational radiation exposure.” First, the 
limiting condition in section 51.22(c)(9)(ii) has been criticized for appearing to be incomplete 
since it would seem to allow increased discharge of effluents onsite, which may have a 
significant environmental impact, without review.22 Second, the NRC has dismissed would-be 
intervenors who argued that the NRC was applying the categorical exclusion to license 

 
18 2010 CEQ Guidance, supra note 5, at 75,637.  
19 Export and Import of Nuclear Equipment and Material; Updates and Clarifications, 75 Fed. Reg. 44,072, 44,075 
(July 28, 2010). 
20 See generally Licenses, Certifications, and Approvals for Materials Licensees, 76 Fed. Reg. 56,951 (Sept. 15, 
2011). 
21 Id. at 56,952-53. 
22 Russell, supra note 6, at 1064. 
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amendments that had the potential to result in an increased release of radioactivity off site23 
and that presented significant hazards considerations.24 These attempts to intervene in 
adjudications reveal that the 51.22(c)(9) exclusion is repeatedly being applied to controversial 
actions which have the potential for significant environmental impacts, and the categorical 
exclusion should be eliminated or heavily reworked.  

Issues have also been raised with respect to the categorical exclusions contained in sections 
51.22(c)(11) and (c)(15). Section 51.22(c)(11) establishes a categorical exclusion for 
amendments to licenses for fuel cycle plants and radioactive waste disposal sites, as well as 
amendments to “materials licenses identified in § 51.60(b)(1),” that are “administrative, 
organizational, or procedural in nature, or which result in a change in process operations or 
equipment.” In an adjudication, the Sierra Club argued that repeated application of this 
categorical exclusion to license amendments had obscured cumulative impacts.25 And the 
categorical exclusion in section 51.22(c)(15) exempts the “[i]ssuance, amendment or renewal of 
licenses for import of nuclear facilities and materials pursuant to part 110 of this chapter, except 
for import of spent power reactor fuel.” Environmental groups have argued before the agency 
that the NRC should “address the environmental impacts of importing and incinerating [] 
radioactive waste and the relative costs and benefits of the alternatives.”26 Based on the issues 
that have been raised, the NRC should reevaluate whether the activities covered by these 
categorical exclusions have no individual or cumulative significant impact. 

These are only some examples of how existing categorical exclusions may cover activities which 
significantly impact the environment such that a categorical exclusion may no longer be 
appropriate. In completing this periodic review of its categorical exclusions, the NRC must 
consider whether any of the existing categorical exclusions need to be revised or eliminated.  

In addition to covering activities which frequently have the potential for significant impacts, multiple 
categorical exclusions contain limiting conditions which, in order to determine whether they are 
present, require an analysis of potential environmental impacts that belongs in an EA rather than in 
the application of a categorical exclusion. Categorical exclusions should not be used to cover up behind-
closed-doors analysis of potential impacts. Agencies cannot, consistent with CEQ’s regulations and 
guidance, allow officials to review situations in which extraordinary factors indicate the potential for 
significant impacts for the purpose of determining whether to proceed on a categorical exclusion. A 
different case may be presented when the official can find that there will be no impact whatsoever 
owing to the extraordinary factors, but if some sort of significance determination is made, that belongs 
in a publicly noticed and distributed finding of no significant impact. 

Several of the NRC’s categorical exclusions are conditioned on the agency finding that excluded actions 
would not have significant impacts. The categorical exclusions in sections 51.22(c)(9), (c)(11), and (c)(25) 

 
23 See, e.g., Dominion Nuclear Conn., Inc., (Millstone Nuclear Power Station, Unit 2), LBP-03-12, 58 N.R.C. 75, 83 
(Aug. 18, 2003); S. Nuclear Operating Co., Inc., (Vogtle Electric Generating Plant, Units 3 and 4), LBP-16-5, 83 N.R.C. 
259, 290 (Apr. 29, 2016). 
24 See Entergy Nuclear Operations, Inc., (Indian Point, Unit 2), CLI-16-5, 83 N.R.C. 131, 144 (Apr. 5, 2016).  
25 Int’l Uranium (USA) Corp., (White Mesa Uranium Mill), LBP-02-19, 56 N.R.C. 113, 122 (Aug. 28, 2002). 
26 EnergySolutions, LLC Radioactive Waste Import/Export Licenses, CLI-11-03, 2011 WL 2263964, at *2 (June 6, 
2011). 
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all require the NRC to find that the covered activity would result in “no significant change in the types or 
significant increase in the amounts of any effluents that may be released offsite,” while both section 
51.22(c)(9) and (11) both require a finding of “no significant increase in individual or cumulative 
occupational radiation exposure.” Sections 51.22(c)(9) and (c)(25) also require a finding that the activity 
presents “no significant hazards consideration.” Sections 51.22(c)(11) and (c)(25) require that there be 
“no significant construction impact” and “no significant increase in the potential for or consequences 
from radiological accidents,” while section 51.22(c)(25) further requires that there be “no significant 
increase in individual or cumulative public or occupational radiation exposure.” 

These are exactly the kinds of findings that an EA is intended to produce. In the NEPA structure, EAs are 
the method for determining whether impacts may rise to the level of significance, either triggering the 
requirement for an EIS or leading to a finding of no significant impact. “The effect of [the NRC’s] method 
of defining categorical exclusions is to apply the same criteria for determining whether an impact 
statement is necessary to the categorical exclusion decision.”27 Making these determinations outside of 
the view of the public in the form of implementing categorical exclusions is not acceptable, and 
categorical exclusions that require the NRC to make a significance finding before applying them should 
be eliminated or narrowed to the point that they only cover activities which consistently have such a 
minimal impact that making such a finding is unnecessary. 

B. The NRC has not provided sufficient information to evaluate its proposed new and revised 
categorical exclusions, but NRDC cautions against promulgation of new, broad categorical 
exclusions. 

The ANPR proposes sixteen new categorical exclusions but fails to provide enough information for the 
public to fully evaluate and comment on them. The 2010 CEQ Guidance states that “[s]ubstantiating a 
new or revised categorical exclusion is basic to good decisionmaking.”28 In promulgating and revising 
categorical exclusions, “agencies must gather sufficient information to support establishing a new or 
revised categorical exclusion” and “should develop findings that demonstrate how it made its 
determination” that actions covered by the categorical exclusion will not have individual or cumulative 
significant environmental effects.29 The 2010 guidance also instructs that this information “should [] be 
made available to the public, at least in preliminary form, as part of the process of seeking public input 
on the establishment of new or revised categorical exclusions . . ..”30 Yet the ANPR does not provide 
information explaining why the NRC believes the proposed categorical exclusions do not have significant 
environmental impacts, limiting commenters’ ability to review them. 

Nonetheless, NRDC questions whether the proposed new categorical exclusions are warranted. The 
categorical exclusions proposed in the ANPR cover actions such as the “issuance of new, amended, 
revised, and renewed certificates of compliance for cask designs used for spent fuel storage and 
transportation,” “approvals of certain long-term surveillance plans [for] decommissioned uranium 
mills,” and “approvals for alternative waste disposal procedures for reactor and material licenses.”31 
These are not mere administrative or ministerial matters, and moreover, long experience suggests the 

 
27 Moriarty, supra note 4, at 2325 (quoting Daniel R. Mandelker, NEPA Law & Litigation § 7:10 (2d ed. 2003)). 
28 2010 CEQ Guidance, supra note 5, at 75,633. 
29 Id. at 75,633-34.  
30 Id. at 75,634. 
31 86 Fed. Reg. 24,514, 24,515-16 (May 7, 2021).  
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strong likelihood of significant environmental impacts. Should the NRC move forward with these and the 
rest of its proposed categorical exclusions, it must provide supporting information of the kind discussed 
in the 2010 CEQ Guidance for its conclusion that they meet the requirements for categorical exclusions. 
And if there is conflicting information that illustrates significant environmental impacts, the agency must 
present that information as well (and withdraw its efforts to exclude the subject from NEPA review).    

Additionally, should the NRC move forward with any new categorical exclusions, it must make clear 
which situations each categorical exclusion would apply to and explicitly incorporate limiting conditions. 
Several of the proposed new categorical exclusions are broad and have an uncertain scope. For example, 
the new regulations would exempt “actions authorizing licensees to delay implementation of certain 
new NRC requirements,” and, as stated above, “approval of certain long-term surveillance plans [for] 
decommissioned uranium mills.”32 The 2010 CEQ Guidance mandates that “the text of a proposed new 
or revised categorical exclusion should clearly define the eligible category of actions, as well as any . . . 
factors that would constrain its use.”33 The NRC must make clear in what “certain” instances these and 
other categorical exclusions would apply, as well as in what circumstances the proposed categorical 
exclusions would not apply. The ANPR, for instance, states “long-term surveillance plans that include 
groundwater monitoring might not be included in the categorical exclusion” discussed above.34 This and 
similar limiting factors for other proposed categorical exclusions should be made an explicit part of the 
regulatory text, though the NRC should consider that a need for extensive limiting conditions indicates 
that a categorical exclusion is not appropriate.35  

III. Conclusion 
 
The NRC should take this opportunity to carefully review its current categorical exclusions and should 
only establish new categorical exclusions – if at all – that are narrow and for ministerial actions.  We 
appreciate the opportunity to provide these comments. Thank you for your attention and consideration.  

Sincerely, 
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32 Id. (emphasis added). 
33 2010 CEQ Guidance, supra note 5, at 75,632. 
34 86 Fed. Reg. at 24,516. 
35 Id. at 75,633. 
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