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P R O C E E D I N G S1

2:03 p.m.2

JUDGE GIBSON:  Good afternoon.3

This is Judge Gibson with the Atomic4

Safety Licensing Board Panel.5

Is the court reporter on the line with us?6

COURT REPORTER:  Yes, Your Honor, I am on7

the line.8

JUDGE GIBSON:  Okay.  Very well.  Thank9

you.10

We're here this afternoon for renewal of11

the license for the in situ Leach Mining Operation,12

Crow Butte Resources, Docket No. 40-8943.13

After the initial decision issued by this14

Board in this matter was affirmed by the Nuclear15

Regulatory Commission last fall, we set this matter16

for today's conference.  We've had a series of these. 17

I believe this is our fourth now.18

With me on this Board are Judges Bollwerk19

and Arnold.  And as you can probably tell, the three20

of us are now appearing in person rather than21

virtually.  It's quite pleasant.  Also with us is our22

law clerk, Ian Curry.23

I would now like to have announcements of24

counsel.  First, Crow Butte.25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433



2866

MR. LEWIS:  Good afternoon.  This is David1

Lewis of the firm Pillsbury Winthrop Shaw Pittman,2

representing Crow Butte.3

JUDGE GIBSON:  Thank you.4

With the NRC staff?5

MS. BAER:  Good afternoon, Your Honors. 6

This is Lorraine Baer, counsel for the NRC staff.7

JUDGE GIBSON:  Thank you, Ms. Baer.8

For the Oglala Sioux Tribe?9

MR. REID:  Good afternoon, Your Honor. 10

This is Andrew Reid from the Oglala Sioux Tribe.11

JUDGE GIBSON:  Thank you, Mr. Reid.12

For Consolidated Intervenors?13

MR. BALLANCO:  Good afternoon, Your Honor.14

JUDGE GIBSON:  Mr. Ballanco, I believe15

you're muted.16

MR. BALLANCO:  Let's try now.17

JUDGE GIBSON:  I can't hear you, Mr.18

Ballanco.  I can't speak for anyone else, but I can't19

hear you.  No one else can hear you, either.20

MR. BALLANCO:  Well, it claims I'm21

unmuted.  I'll work on that, Your Honor.22

JUDGE GIBSON:  Okay.  Please do.23

MR. BALLANCO:  Okay, I'm going to lean in.24

This is Tom Ballanco for the Consolidated25
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Intervenors.1

JUDGE GIBSON:  We can hear you, Mr.2

Ballanco.  It's still a little faint, but we can at3

least hear you.4

MR. FRANKEL:  Thank you.  I'm David5

Frankel, also for Consolidated Intervenors, just6

without video.   Mr. Ballanco will be our lead.7

JUDGE GIBSON:  Oh, okay.  Okay.  Thank8

you, Mr. Frankel.  I'm sorry, I didn't see your little9

picture up there.  And so, I made the wrong10

assumption.  I'm sorry.  Glad you're with us, sir.11

As I've tried to note at the beginning of12

every argument, conference, and hearing that we've13

held in this matter, because artifacts and historical14

sites are central to this proceeding, it is important15

that all of us be mindful that, insofar as our16

discussions during this status conference might17

implicate either the nature or location of any of the18

subject cultural resources in this matter, we would19

like you to please flag that for us, and we will20

simply set the issue aside until the end of the status21

conference, when we can exclude the public, and we'll22

proceed into a non-public format to address those23

matters.24

Likewise, as I have noted in previous25
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status conferences since the Commission's decision,1

but which bears repeating, this Board's job here is2

not in any way to supervise the performance of the NRC3

staff, but rather to monitor the progress that the4

staff is making to address the cultural resources5

issues that we adjudicated previously and that are6

addressed in our initial decision.7

Judges Bollwerk and Arnold, before we8

allow Ms. Baer to proceed, is there anything else we9

need to cover at this time?10

JUDGE BOLLWERK:  The only thing I would11

mention, I guess, is that we, in this instance,12

normally, we request that counsel address any Board13

questions.  And so, in conducting Webex remote14

proceedings, we generally only have counsel who15

anticipate speaking being provided access to video and16

audio speaking connections.  In this instance,17

however, because we primarily are seeking information,18

rather than entertaining legal arguments and expect19

discussion, we've allowed individuals other than party20

counsel, designated by the parties as having special21

expertise or knowledge regarding the matters we're22

going to discuss today, to log into a Webex holding23

area, where they're available to be joined into our24

online discussion at the request of counsel, with the25
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permission of the Board or at the request of the Board1

itself.  And counsel are, of course, free to connect2

with these individuals offline, if counsel wish to3

respond to a question themselves.4

And we remind those individuals in the5

holding area that, when called upon to become part of6

the discussion, they will need to start their video7

and unmute themselves.8

And I don't know if you want to have those9

folks identified, or do you want them to just wait10

until we need to come into the conference?11

JUDGE GIBSON:  I think it would be12

appropriate for each counsel to identify their expert13

that they have in the holding area in case any issues14

come up, starting with you, Ms. Baer.15

MS. BAER:  Thank you, Your Honor.16

The staff that are in the holding area are17

Ms. Diana Diaz-Toro, the Project Manager, and Mr.18

Jerry Spangler, our contractor.19

JUDGE GIBSON:  Thank you.20

Yes, Mr. Reid?21

MR. REID:  Thank you.22

I'm not able to verify who's in the23

holding area for the Tribe, but it should ve Mr. Mentz24

and Mr. Harold Salway, and perhaps Thomas Brings, for25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433



2870

the Tribe.1

Thank you.2

JUDGE GIBSON:  Okay.  Thank you.3

Mr. Lewis?4

MR. LEWIS:  Yes, Judge Gibson.  Mr. Doug5

Pavlik, who's the General Manager of U.S. Operations,6

is attending and Mr. Walter Nelson, who is the Safety,7

Health, and Environmental Quality Coordinator is8

attending.9

JUDGE GIBSON:  Thank you.10

Mr. Ballanco?11

MR. BALLANCO:  Thank you, Your Honor.12

After the untimely passing of Dr. Lou13

Redmond, we have no one in the holding area.14

JUDGE GIBSON:  Okay.  All right, very15

well.16

Is there anything else, Judge Bollwerk or17

Judge Arnold, at this time?  Okay.18

Then, I suppose, Ms. Baer, we can proceed,19

and I believe Judge Bollwerk has several questions20

that he'll probably want to go over with you.21

JUDGE BOLLWERK:  All right.  Thank you.22

So, I do have some questions and comments23

based on the NRC staff's June 17th, 2021 trip report24

regarding the May 18th and 19th visit to the Crow25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433



2871

Butte Resources, Incorporated, Crawford, Nebraska1

facility and other nearby historic venues.  And that2

document is found at -- it has an Accession No.3

ML21166A383, and the Oglala Sioux Tribe's Cultural4

Resources Survey Methodology Input; that document5

found at ADAMS Accession No. ML21172A163.6

First of all, I'd like to acknowledge the7

efforts of all the parties regarding the May 18th and8

19th site visit, as reported in the staff's June 17th9

trip report.  Arranging and participating in such an10

event, given the circumstances surrounding the11

COVID-19 pandemic, created a particular challenge and12

one which the site visit report seems to indicate that13

all concerned were able to fully master.  And so, we14

thank you for your efforts in that regard, and it15

seemed like it was a successful site visit, at least16

from reading the trip report.17

My first question, actually, is one that18

all the parties might need to respond to, but let's19

start with the staff.  The Tribe's Cultural Resources20

Survey Methodology Input was provided to the staff21

late last Thursday, just before the newly enacted22

Juneteenth holiday on Friday.  The Board, and it's my23

understanding Crow Butte Resources, Incorporated, and24

other parties, got access to the document on Monday25
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when it was placed into ADAMS.1

Have any of the parties discussed this2

proposal with any of the other parties since receiving3

the document?  And let me hear from the staff first,4

and then, we'll go from there to the degree we need5

to.6

MS. BAER:  Thank you, Your Honor.  This is7

Lorraine for the staff, Lorraine Baer for the staff.8

Yesterday, I believe Ms. Diaz-Toro had a9

conversation with Mr. Doug Pavlik and potentially10

another individual from Crow Butte Resources.  I think11

they were just trying to seek clarity from an email12

from Mr. Reid, which the staff learned on Monday that13

Mr. Reid shared this proposal, also, with Crow Butte. 14

And in his email, he had stated to Crow Butte's15

counsel what his understanding was of the procedures16

for the Tribe to present the NRC staff its proposed17

survey methodology and requests that Cameco cover the18

costs, and that the NRC staff will, then, work it out19

with Cameco.  He also stated that, for this reason,20

Mr. Mentz drafted the survey methodology as a contract21

with Cameco for completion of the survey.22

So, I think, based on that email, Mr. Reid23

may have had a bit of a misunderstanding about the24

process.  So, the Crow Butte Resources individuals25
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reached out to Ms. Diaz-Toro just to confirm their1

understanding of the process.  And Ms. Diaz-Toro2

reiterated that, you know, since the proceeding3

resumed in November, the staff has been clear that it4

was seeking input from the Tribe on elements of a5

methodology that would be important to identifying6

sites of significance to the Tribe that could be7

affected by the license renewal.8

And the staff has consistently stated that9

specifically the staff's contractor would be10

developing a draft methodology with input from the11

Tribe.  So, the staff plans to use this document that12

the Tribe sent to the staff on June 17th as that13

requested input.  So, the parties were -- Ms. Diaz-14

Toro and Mr. Pavlik were just sort of confirming that15

understanding.16

JUDGE BOLLWERK:  All right.  As I go17

forward with the questions, I'm probably going to18

staff, then the Tribe, then Crow Butte, and then, the19

Consolidated Intervenors.  But, for this purpose,20

let's hear next, yes, from Crow Butte, from Mr.21

Lewis --22

MR. LEWIS:  Yes.23

JUDGE BOLLWERK:  -- (audio interference)24

between those two parties.25
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MR. LEWIS:  That discussion yesterday1

between Mr. Doug Pavlik and Diana Diaz-Toro is the2

only communication I'm aware of.  We appreciated3

receiving something from the Tribe, but it was a4

little surprising receiving, you know, a proposal to5

form a contract that did not involve the NRC as a6

party or as the lead.7

And so, I understand Mr. Pavlik had a call8

with Ms. Diaz-Toro to clarify that.  And I wasn't a9

participant, but could ask Mr. Pavlik to provide any10

clarification, if you want.  But I think it was just11

our trying to understand what it is that the NRC staff12

had been expecting from the Tribe.13

JUDGE BOLLWERK:  Well, we can certainly14

bring Mr. Pavlik in.  But, really, if it's been15

described adequately by the staff, then I don't really16

know there's a reason to do that right now.17

MR. LEWIS:  Okay.18

JUDGE BOLLWERK:  All right.  So, Mr. Reid,19

let's move to you next and see if you have any20

comments on what you just heard or had any contacts21

either.22

MR. REID:  Well, the only contact I've had23

-- and it's already been described -- was the24

submission of the proposal by Mr. Mentz from his25
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company for a Cultural Resources Survey.  And then,1

the following day, I believe, I sent that on over to2

Cameco.3

I think I've said before (audio4

interference) had a proposal available, that I would5

be contacting Cameco's counsel to try to see if they6

would (audio interference) what I was doing.  I was7

following up on what I said before.  I have made this8

comment before also during these hearings, and I think9

(audio interference) they informed me that these10

proposals have to (audio interference), which is what11

I did.12

JUDGE BOLLWERK:  Okay.  We're having a13

little bit of trouble with your connection.  You cut14

out a little bit.  And so, we missed part of what you15

were saying.  I'm sorry.16

MR. REID:  Okay, okay.17

I had my paper covering my -- I don't know18

where the speaker is, but I may have been covering it. 19

Can you hear me okay now?20

JUDGE BOLLWERK:  Yes, yes.21

MR. REID:  Okay.  I was just simply saying22

that I've previously mentioned that it's our intent to23

have Cameco pay for the cost of the Tribe's24

participation in this process.  And that would be25
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including, if the Tribe employees or the -- I don't1

really care how it's done, if it's done as an2

independent contractor that employs Mr. Mentz, or3

somebody else who's equally qualified, to conduct a4

Cultural Resources Survey.  We don't believe the Tribe5

should be paying for it, since the Tribe is the one6

actually, from my point of view, that is being7

victimized by the activities of the company which8

would be licensed by the NRC.  So, it's our position9

anyway -- and it will always be our position -- that10

the Tribe should not have to pay for any of this.11

And you may recall from my previous12

representations to the Board, and as well as to the13

NRC staff, that there's very few people who are14

qualified to actually do the survey because it15

requires somebody fluent in Lakota; it requires16

somebody that the elders and the spiritual advisors17

and the historians respect, will speak to, and will be18

candid and honest and open.  It requires somebody19

who's sufficiently familiar with Lakota culture to be20

able to distinguish between that which needs to be21

kept confidential and that which can be disclosed.22

And under those requirements, there's just23

only a handful or very few, of which I believe Mr.24

Mentz is at the top.  And so, that's why we've been25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433



2877

pushing to have this done.  I don't know what Mr.1

Mentz would find.  As I've said before, we haven't had2

discussions with him about trying to direct him to3

find anything at all, but just to get his (audio4

interference) in a professional and effective manner. 5

So, that's the discussions I've had.6

The reason why I sent it over to Cameco7

was I was -- and I think in the email that I sent to8

Cameco it's my understanding this has to go through9

the NRC staff.  So, I don't think I'm confused on10

that.  I was simply emailing it over to Cameco saying11

this is what we're proposing and we want Cameco to pay12

for it; we don't want the Tribe to pay for it.  That's13

what my email said.14

Whether or not the NRC staff chooses to15

pick Mr. Mentz and request that Cameco cover his16

expenses, I think that's another issue that we can get17

into later.  But I don't think you're going to find18

anybody else as qualified as Mr. Mentz, and probably19

not anybody else who is actually qualified.  I mean,20

how many do you know that are familiar with Lakota21

culture and speak Lakota?  You can send your proposals22

out, but I just don't think you're going to (audio23

interference).24

That's my comment.  So, I've had25
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communications both with the NRC staff and with1

Cameco.  Cameco was almost a week ago.  Just I wanted2

to alert them that this is what we're looking at and3

that we are requesting Cameco to cover the project4

(audio interference).5

Thank you.6

JUDGE BOLLWERK:  Thank you, sir.7

Just for your information, I'm told by8

Andy Welkie, our IT Coordinator, that, apparently, Mr.9

Mentz is in the holding area, but neither of the other10

two individuals you mentioned is connected.11

All right.  Mr. Ballanco and/or Mr.12

Frankel, either of you have any comments you want to13

make on this question or say anything about any14

discussions you had about the document?15

MR. BALLANCO:  Thank you, Your Honor.  Tom16

Ballanco.17

We have not had any discussions since the18

document was produced, but we do support the proposal19

by the Tribe.20

JUDGE BOLLWERK:  All right.  Thank you,21

sir.22

Mr. Ballanco, you did come through clearly23

and loudly that time.  Very good.  Glad you got it24

fixed.25
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MR. BALLANCO:  Good to know, Your Honor. 1

Thank you.2

JUDGE BOLLWERK:  All right.  Well, I've3

got a series of questions for the staff.  I'm going4

to, nonetheless, use the document that was provided5

because I think it raises some interesting questions. 6

And I want to give a little background, sort of put7

this in context, at least in the context I understand8

it.9

In both this renewal proceeding and the10

Powertech initial licensing proceeding, working in11

conjunction with the Applicants and consenting tribal12

representatives, the staff sought to fulfill the13

agency's NEPA Cultural Resources Impact Assessment14

requirement with a combination of a more traditional15

archeological survey, which was conducted by Bozell16

and Pepperell for Crow Butte and Augustine and17

colleagues for Powertech, with a subsequent less18

structured, open-site survey in which tribal19

representatives were afforded the opportunity to walk20

the site, and then, provide a report on their cultural21

resource findings.  In both instances, those efforts22

were found wanting by licensing boards relative to the23

assessment of tribal cultural resources.24

In attempting to cure this deficiency in25
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the Powertech proceeding, at the behest of the staff,1

its consultant, Jerry Spangler, prepared somewhat2

detailed proposed site survey methodologies for Oglala3

Sioux Tribe review.  And in that proceeding, those4

were Exhibits NRC 192 and NRC 214.5

In contract, the staff in this instance6

took a more minimalist approach with its March 5th7

letters, which are found at ADAMS Accession Nos.8

ML2161A262 and ML2161A271, providing a general9

schedule and timeline for accomplishing the project10

and requesting Oglala Sioux Tribe and Crow Butte11

comments on the schedule and associated survey12

methodology that would be required.13

In response, the Tribe has provided what14

amounts to a proposed contract between the Mentz firm15

and Crow Butte to conduct the Cultural Resources16

Survey, including field work; tribal elder, spiritual17

advisor, and historian interviews, and report18

preparation.  This is an approach that in some19

respects harkens back to a survey protocol that was20

considered for this proceeding, as is reflected in21

Board Exhibits 22, 24, and 25, but was not22

implemented, as described in LBP-16-10, 83 NRC at 396.23

More specifically, the approach now being24

recommended by the Tribe apparently would give the25
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Mentz firm, as a contractor to Crow Butte Resources,1

responsibility for designing, staffing, and carrying2

out the survey and preparing the reports, providing3

the information that could become the basis for the4

staff's Environmental Assessment, EA, Cultural5

Resources Supplement.  By involving an agricultural6

cultural resources management first, this potentially7

would be more like the process used in conjunction8

with the 1987 Bozell and Pepperell report that was9

prepared at the behest of Crow Butte in support of its10

original in situ recovery application.11

And this proposal, seemingly, stands in12

contrast to a proposed Oglala Sioux Tribe approach in13

the Powertech proceeding in which the staff would14

retain tribal members or a contractor recommended by15

the Tribe to conduct the Cultural Resources Survey16

process, a suggestion that the staff maintained was17

not an option as it could create an Atomic Energy Act18

Section 17A contractual conflict of interest, given19

the Tribe's status as an intervenor in that20

proceeding.  And you can look to the Powertech21

decision, LBP-19-10, 90 NRC at 322, Note 176, for a22

discussion about that.23

So, here are my questions:  does the staff24

have any objections or other comments regarding the25
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structure of this proposed approach in which Crow1

Butte would contract with the Mentz firm to develop a2

methodology; conduct the survey, including oral3

history interviews, and provide a final report or4

reports for use by the staff in preparing its EA5

Cultural Resources Supplement?6

MS. BAER:  Thank you, Your Honor.7

So, as I mentioned earlier, the staff is8

treating the Tribe's June 17th document as the9

requested input on a draft methodology.  You mentioned10

the staff's March 5th letter.  And at that point in11

the process, the staff was sort of seeking elements12

that the Tribe thought would be useful to include in13

a methodology.  The plan was always that the staff's14

contractor was going to seek the Tribe's input at all15

phases of this effort, including before developing the16

methodology, if possible, and that was the purpose of17

the March 5th letter.18

The Tribe, then, said that they would not19

be able to provide that input until after they had20

seen the site.  So, that's when we arranged the21

initial site visit.22

So, while the staff was waiting to hear23

from the Tribe after the initial site visit, Mr.24

Spangler actually began drafting a methodology.  He's25
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been working on some of the sections, like the1

background and the terms and definitions.2

But I guess to answer your more specific3

question about whether we have objections, the staff4

is still -- they've identified a lot of areas that5

need additional clarification.  They've got some6

questions for the Tribe.  So, actually, yesterday they7

reached out to Mr. Reid, Mr. Brings, and Mr. Salway8

to, hopefully, set up a meeting, hopefully, next week,9

maybe the week after, if possible.10

And the purpose of that meeting is just to11

gain clarity on the Tribe's input.  It's not to12

negotiate how we are planning on resolving Contention13

1.  It's simply to gain some additional clarity, so14

that the staff has a better understanding of what the15

Tribe is looking for, as the staff continues drafting16

the methodology.17

JUDGE BOLLWERK:  All right.  So, what the18

Tribe, essentially, put on the table here is something19

similar to what was done at the outset of this20

proceeding, which was that an archeological cultural21

resources management firm, or someone with that type22

of expertise, prepared the report that Crow Butte23

presented to the staff as part of its environmental24

report, and the staff, then, used to prepare its25
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Environmental Assessment.1

Do you have any objection if the party, if2

Crow Butte wants to get together with the Mentz firm3

and put together a contract and provide that report to4

you?  Or do you want to do the report yourselves?5

MS. BAER:  Well, Your Honor, there are a6

number of considerations that I think the staff is7

will sort of chewing on and digesting.  And I also8

think Crow Butte's input on this question may be the9

more important question to ask.  But I can offer that10

resolving the Board-identified NHPA and NEPA11

deficiencies is the responsibility of the NRC staff. 12

So, their involvement in developing a survey13

methodology is critical because they're ultimately the14

ones responsible for complying with the statutes.  And15

that's why they have taken the approach that they have16

so far.  But, from the staff's perspective, if we17

continue proceeding under the existing plan, then I18

suppose, hypothetically, Crow Butte could choose to19

contract with Makoche Wowapi to do the survey work20

included in the staff's methodology.21

JUDGE BOLLWERK:  Again, looking back, I22

don't think the staff provided the survey methodology23

that was used by Bozell and Pepperell back in 1987. 24

There probably was a Standard Review Plan which had a25
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few lines in it, and it probably still has those few1

lines.  Basically, the staff does not get into2

producing -- and I'm not saying they can't -- but they3

generally don't produce survey methodologies.  Is that4

true?5

MS. BAER:  I think there have been6

significant developments in these types of cases since7

that original proposal, which I believe -- are you8

referring to the one that happened in 2012 or are you9

referring to the Bozell and Pepperell?10

JUDGE BOLLWERK:  Well, again, I mean, the11

standard process -- and correct me; I don't mean to12

put words in your mouth -- but the standard process is13

the applicant comes in with the reports that are14

necessary, including any kind of archeological report,15

that are provided to the staff.  The staff looks at16

those reports, assesses them.  If they need to, they17

issue requests for additional information, get the18

information they need, and then, they issue their19

assessment.  The staff generally doesn't get involved,20

in most instances, is my understanding, in really21

preparing these types of information report.  They,22

basically, analyze what the applicant provides, and23

then, make a determination of whether it's adequate,24

get more information, or, ultimately, what the25
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Environmental Assessment should say in terms of the1

impacts.2

So, I guess I'm just wondering, if Crow3

Butte and the Tribe want to get together and provide4

you with a report, do you have an objection to that?5

MS. BAER:  Well, I will note that's why,6

that was the purpose that we hired Mr. Spangler.  So,7

the idea of hiring him was to do all of those steps. 8

So, I suppose, if Crow Butte and Makoche Wowapi would9

like to get together, you know, that contract would be10

separate from the methodology that the staff is11

developing.12

JUDGE BOLLWERK:  Well, in theory, Makoche13

Wowapi is going to develop a methodology as a cultural14

resources management firm and go out and conduct the15

survey on the site and give you a report.  So, I guess16

my next question is, what would Mr. Spangler do?  In17

theory, he would help you assess that report.18

MS. BAER:  Yes, and I think his input will19

also be critical because, as I said, it is the staff's20

responsibility to fulfill the NEPA and NHPA Board-21

identified deficiencies.  So, the staff and Mr.22

Spangler need to have some say in what information is23

included in that report and what information is24

collected during the site survey, because they need to25
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make the decisions on what's going to be necessary to1

cure those deficiencies.2

JUDGE BOLLWERK:  Right.  Well, certainly,3

you don't want a report to be prepared that the staff4

finds useless.  That would be an obvious problem.  So,5

you do see the staff, even if Makoche Wowapi were to6

become a contractor for Crow Butte, having an input7

into what kind of survey methodology would be used?8

MS. BAER:  That's correct, Your Honor.9

JUDGE BOLLWERK:  Thank you.10

Let me ask you a couple of specific11

questions about that proposal.  And again, you've12

indicated that you're in the process of sort of trying13

to figure out some of the details, and maybe some of14

my questions may reveal some of your thinking about15

those details, or not; I'm not sure.  But let me go16

ahead and just see what responses you can provide me.17

And if you've got a copy of the proposal18

in front of you, it would probably be useful, in fact,19

all the parties, because I'm going to be making20

reference to some specific pages.  So, I'm not trying21

to surprise anybody, but I want to make sure that you22

can take a look at what I'm talking about.23

So, let's start with Article 1, which is24

the Scope of Services portion of the proposal, and25
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Article 2, on the methodology.  The proposal suggests1

that the survey cover an Area Potential Effect, APE,2

of 3,300 acres at pages 2 and 4, which apparently was3

based on the figure given in slide 3 of Crow Butte's4

PowerPoint presentation provided in conjunction with5

the May 13th, 2021 pre-site visit information session,6

that indicated the Crow Butte Facility, quote,7

"encompasses 3,300 acres of which approximately 1,1008

acres has been affected by mining activities."  And9

that PowerPoint presentation can be found at ADAMS10

Accession No. ML21146A216.  In contrast, the staff's11

March 5th letter, at page 2, referenced an APE of12

2,875 acres.13

Do you have any comments on this14

difference in the space proposed to be surveyed?15

MS. BAER:  I think the area of the survey,16

the area to be surveyed is one of the questions that17

the staff would like to clarify.18

JUDGE GIBSON:  Perhaps we can get some19

clarification from Mr. Lewis or from Mr. Reid about20

what they view as the appropriate area.21

JUDGE BOLLWERK:  Do you want to do that22

now or do you want to do it on a question --23

JUDGE GIBSON:  Well, I think we ought to24

do it while we're on this specific point.25
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JUDGE BOLLWERK:  That's fine.  That's1

good.2

MR. LEWIS:  This is Mr. Lewis.3

The 3300-acre figure was an incorrect4

figure.  It was a dated figure, representing some5

property that we no longer lease.  The project area6

and the Area of Potential Effects should be 28407

acres, 2,840 acres.8

JUDGE BOLLWERK:  Okay.  So, the staff said9

2,875 in their March 5th letter.  So, that's not a10

correct figure, either, for the APE?11

MR. LEWIS:  I'm not sure.  The area that12

was used in the Environmental Assessment I believe was13

2,840.  But I could ask Mr. Pavlik to clarify.  But14

they were looking at the records to try and nail down15

the area.  And I believe it's 2,840, to the best of my16

information.  I'm not sure where the extra 35 acres is17

coming from.18

JUDGE BOLLWERK:  All right.  Well, I don't19

know that we need to explore that in detail here.  But20

shall we move to Mr. Reid and see what he has to say21

now?22

MR. LEWIS:  Yes.23

JUDGE BOLLWERK:  Please.24

MR. REID:  Thank you.25
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I think the acreage is defined by the1

license, by the application, and I think we simply2

need to turn to the license itself and it should state3

the number of acres on there, on the application. 4

Whether or not they're using it or not, if it's within5

the license area, it's (audio interference).  And so,6

we've been going on the representations from Crow7

Butte.  Whatever it is, that's what it is, and it does8

need to be clarified.  I think we can probably do that9

later, but I think it would be a simple matter of10

looking at how much area is being licensed by the NRC.11

Thank you.12

JUDGE BOLLWERK:  All right.  Thank you.13

MR. REID:  Also, I have one other thing,14

one other comment I wanted to make in response to NRC15

staff's counsel's representation.16

We had a two-hour discussion prior to17

going out on the site visit with the meeting of the18

parties -- the NRC staff; Mr. Spangler, their expert,19

and then, OST representatives, including spiritual20

advisors, and several people from Crow Butte.  And it21

was a very good meeting, and I think it was open and22

candid, and everything.23

We had some discussion specifically on the24

role of Mr. Spangler.  And it's always been our25
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understanding that Mr. Spangler would not be doing1

this survey himself.  What he will be doing is2

gathering the submissions from the parties, and then,3

compiling them, reviewing them, and then, presenting4

his expert opinion and drafting that part of the5

Environmental Assessment to supplement it.  But he's6

not going to be, it wasn't my understanding that he7

was going to be the one speaking to the Lakota8

elders -- I suppose he would need a translator -- or9

the spiritual leaders about the history and spiritual10

value of the area; and then, he wouldn't be the one11

necessarily doing the on-the-ground walking of the12

area and doing the survey for a normal Section 10613

survey.  So, I think that needs to be clarified.  Mr.14

Spangler, it's my understanding, will not be doing the15

things that are listed in the proposal, but Mr. Mentz.16

JUDGE BOLLWERK:  All right.  Thank you.17

Mr. Ballanco or Mr. Frankel, anything you18

want to add to this discussion at this point?19

MR. BALLANCO:  This is Mr. Ballanco.20

The only thing I'd add, Your Honor, is21

your comments that this is a very similar methodology22

that's been proposed years ago, I do want to echo23

that.  And I think Mr. Reid brought this up in his24

email.  We're back to this point again.  And I do hope25
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we use this to move to the next step.1

JUDGE BOLLWERK:  All right.  Thank you.2

Let me, then, go to another question for3

the staff.  Does the staff believe, in the context of4

NEPA, it's appropriate for the survey to cover both5

tangible and intangible traditional cultural6

properties, or TCPs, as is proposed in the middle of7

page 3 and by the reference to intangible data in8

Article 2 in the top paragraph on page 4, and the9

third numbered paragraph in the middle of the page? 10

So, basically, both tangible and intangible11

traditional cultural properties are something the12

staff believes should be encompassed within the13

survey?14

MS. BAER:  Thank you, Your Honor.15

It hasn't been clear.  It's still not16

entirely clear to staff what the Tribe and Mr. Reid17

mean when they refer to intangibles or the Tribe's18

intangible interests in the area.  So, that's one of19

the aspects that the staff plans to discuss at a20

followup meeting.21

JUDGE BOLLWERK:  All right.  And again,22

perhaps to be consistent with the Powertech case, you 23

might want to take a look at LBP-19-10, 90 NRC at 33424

and 335, when Mr. Spangler had a few words to say25
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about intangible traditional cultural properties.1

Let's go to another question.  The2

methodology portion of the proposal, which is Article3

2 at pages 4 and 5, suggests a three-phased approach4

taking 73 days to complete, including 18 days for an5

identification survey, which is labeled as an intense6

pedestrian traditional cultural property survey in the7

deliverables portion of the proposal, which is Article8

3 at page 5; 25 days for oral history interviews, and9

30 days to develop a draft report.10

Does the staff have any comments on this11

portion of the proposal in terms of the phased12

approach and the process outlined for carrying it out,13

and about the amount of time necessary to complete the14

process and its various phases?15

MS. BAER:  Unfortunately, the staff isn't16

prepared to offer an opinion on the length of time or17

the phases until after we've had that opportunity to18

ask the Tribe some clarifying questions.19

JUDGE BOLLWERK:  All right.  Well, let me20

ask you a more general question then.  What's the21

staff's view about when this contract would have to be22

implemented to meet the staff's proposed March 5th,23

2021 timeline for conducting the survey process, which24

has field work completed by the end of October 202125
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and the final survey report issued by the end of1

February 2022?  And that's ADAMS Accession No.2

ML210618261.3

MS. BAER:  So, if you'd like, I can walk4

you through the approximate timeline that the staff,5

the goals that the staff is trying to reach for the6

next few steps in the process.7

JUDGE BOLLWERK:  No, my question is8

really, when would this contract have to be in place9

to meet those goals?10

MS. BAER:  Okay.  Well, we're hoping to11

conduct the field work at this point during September12

and October.  So, you know, we'd have between now and13

September to work out the kinks and get this14

finalized.15

JUDGE BOLLWERK:  All right.  Thank you.16

The services portion of the proposal,17

Article 4, at pages 5 and 6, sets out a list of a18

number of support personnel in conjunction with the19

number of days that would be needed to conduct the20

survey, conduct the oral history interviews, and21

process data to complete the final report.22

Does the staff have any comments on this23

approach of collecting and reporting the requisite24

cultural resources information?25
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MS. BAER:  Not beyond what I already1

commented, which is that the staff, as the ones who2

have the responsibility to fulfill the statutory3

obligations, will need to ensure that the necessary4

information they need will be included in the report.5

JUDGE BOLLWERK:  All right.  If you look6

at the survey method of the proposal, which is Article7

5 at pages 6 and 7, it suggests 3- to 5-meter8

transects, T-R-A-N-S-E-C-T-S, for the pedestrian9

survey, depending on ground visibility.  As is10

reflected in the Powertech case at LBP-19-10, 90 NRC11

at 304 and 377, Notes 253 and 254, and in pages 3 and12

4 of Board Exhibit 25 in this proceeding, while 30-13

meter transects are standard in the Nebraska/South14

Dakota area, the Tribe generally uses 3- to 5-meter15

transects, although for the Powertech project, the16

Tribe, seemingly, would have agreed to 9- to 10-meter17

transects.  The size of the transect can, of course,18

affect both the likelihood of identification of19

cultural resources properties and, also, the amount of20

time required to complete the pedestrian survey.21

Does the staff have any comment on the22

proposed approach toward transect size?23

MS. BAER:  Not at this time, Your Honor.24

JUDGE BOLLWERK:  But that would be25
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something you would be talking with them about, I take1

it?2

MS. BAER:  Yes.  I think that would come3

more -- that would be not at this next meeting the4

staff is proposing.  For just clarity purposes, that5

may come in further meetings once methodology6

development is more the focus of the meeting.7

JUDGE BOLLWERK:  All right.8

JUDGE GIBSON:  Let me just ask a question9

of Ms. Baer.10

That's not been something that you view as11

an essential part of the methodology itself, but is12

something that would flow, that would need to be13

resolved once the methodology was in place?  Is that14

what you're saying?  The transect size?15

MS. BAER:  I think what I'm saying is that16

the staff is still trying to make those kinds of17

decisions, and given that we just received this input18

a few days ago, we're not prepared to offer an opinion19

at this point.20

JUDGE GIBSON:  Okay.  Okay.  Fine.  It21

just seems to me that, you know, it's sort of a22

chicken-and-egg thing.  And I just didn't know if you23

were looking at that as not part of the basic24

methodology or if that is something that would flow25
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from it, once you establish the methodology.  I'm just1

trying to get an understanding of how the staff is2

viewing that issue.3

MS. BAER:  So, I believe it would be4

included in the methodology, but I can confer with the5

staff and they can correct me if I'm wrong.6

JUDGE GIBSON:  Okay.  Thank you.7

MS. BAER:  I'm sorry, I just got8

confirmation that the staff is considering a transect-9

based approach.  The precise length I don't think has10

been decided on yet.11

JUDGE GIBSON:  Okay.  All right.  Thank12

you.13

JUDGE BOLLWERK:  Well, again, as I14

mentioned, that's important both for what you may find15

and, also, how long it's going to take you to find it.16

The compensation portion of the proposal,17

which is Article 7 at pages 7 and 8, sets out lists18

without specific figures of the costs and expenses19

that would be payable by Crow Butte, including per20

diem rates, lodging expenses, mileage rates, and the21

cost per day of individuals, crews, spiritual22

advisors, and historian interview individuals, and the23

cost of the spiritual assessment and final reports.24

Does the staff have any comments on the25
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proposed cost items, including the proposal to prepare1

a separate spiritual assessment report?2

MS. BAER:  Again, that's something that I3

think we're going to have to get additional clarity4

on.  I do think that cost estimates or any sort of5

cost information would be helpful, but at this point6

that's something that we just need to ask additional7

clarity questions about.8

JUDGE BOLLWERK:  All right.  Thank you.9

In his June 17th email to the staff10

forwarding the Tribe's proposed survey methodology,11

Mr. Reid indicated that, quote, "OST spiritual12

advisors have also indicated that they may have to13

establish an altar on or near the non-disturbed area14

of the mine site and conduct certain ceremonies over15

the survey period in order to properly determine the16

nature and extent of the spiritual interests of the17

Lakota people in the area.  Mr. Mentz would work with18

them to accomplish that as part of the survey19

methodology and include that in his report."  And20

that's found at ADAMS Accession No. ML21172A162.21

Mr. Mentz, as we've heard, is the22

principal in the Makoche Wowapi firm, which is known23

also as the Mentz-Wilson Consultants, LLC.24

Does the staff have any comments on this25
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statement regarding this proposed activity?1

MS. BAER:  Once again, this is an area of2

the input that we have some questions about.  We're3

not sure about the size of construction or the scope4

of activities.  So, this is an area that we need some5

clarity on.6

JUDGE BOLLWERK:  All right.  Let me ask7

you, does the staff have a position on including non-8

Mentz firm personnel who are members of Native9

American tribes, other than the Lakota Sioux, as part10

of the survey process?  And this question, I guess, is11

really, how many tribes do you think will be involved12

in this survey or should be involved in this survey?13

MS. BAER:  Your Honor, the staff only14

anticipates the Oglala Sioux Tribe being involved in15

this survey.16

JUDGE BOLLWERK:  All right.  Thank you.17

And I think you've sort of addressed this18

in general.  What are the next steps that the staff19

sees regarding the survey methodology and establishing20

an overall schedule for the Cultural Resources Survey21

and the EA Supplement process?22

MS. BAER:  Okay.  So now, I can kind of23

walk you through our approximate goals and next steps. 24

So, the staff has spent the earlier part of this week25
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reviewing the Tribe's input.  And as I've mentioned1

several times, we've identified several areas that2

needed additional clarification.  So, we're hoping to3

have a meeting to gain that additional clarity,4

hopefully, next week.5

And again, the purpose of that meeting is6

just to ask specific questions to gain some more7

clarification.  It's not going to be negotiating8

what's needed to resolve Contention 1.9

But the staff does continue to be10

sensitive to the Tribe's availability in July due to11

Sun Dance ceremonies, though I believe Mr. Reid and12

Mr. Mentz have indicated that they are available in13

July, and the staff is also available in July.14

The staff hopes to, then, finish their15

draft methodology and share it with the Tribe by mid-16

to late July, and then, give the Tribe about two weeks17

to digest, and then, schedule a meeting or meetings,18

if necessary, to resolve differences.  And we're19

hoping that would take place in early August.20

The purpose of those meetings would be for21

the NRC staff and the contractor to go over the22

methodology and start discussing comments from the23

Tribe, in an effort to finalize the methodology.  And24

the goal is to have that finalized methodology out by25
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the end of August, with the eventual goal of1

conducting a survey in September and October.2

JUDGE BOLLWERK:  Okay.  And the meeting3

next week, I'm sorry, the parties to that meeting4

would be?5

MS. BAER:  That would be the NRC staff and6

members of the Oglala Sioux Tribe.  I believe the7

staff has invited Mr. Reid, Mr. Brings, Mr. Salway,8

and Mr. Mentz.9

JUDGE BOLLWERK:  All right.  And would10

Crow Butte be involved in that meeting?11

MS. BAER:  I don't think that's being12

contemplated at this point because the staff is13

treating that June 17th document as input to the14

staff's methodology.  But, that being said, the staff15

would -- you know, if Crow Butte has comments that16

they would like to share with the staff, they're17

welcome to do so.18

JUDGE BOLLWERK:  And I take it you'd be19

willing to meet with them as well, if they wanted such20

a meeting?21

MS. BAER:  I believe so.  If you don't22

mind, I can just ask the staff real quick.23

JUDGE BOLLWERK:  Surely.24

MS. BAER:  Yes, they said they're willing25
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to meet with Crow Butte.1

JUDGE BOLLWERK:  All right.  At this2

point, that's all the questions I have for the staff. 3

I was going to move to the Tribe next, unless there's4

some other way you want to approach it.  All right.5

JUDGE GIBSON:  No.6

JUDGE BOLLWERK:  I'm sorry.7

JUDGE GIBSON:  Yes.8

JUDGE BOLLWERK:  Let me, then, ask some9

questions of the Tribe.  And I should point out that10

we will afford everybody an opportunity to respond to11

whatever they've heard.  I hope you've been making12

notes.  I'm sure you have.  But everyone will get a13

chance to say something about what's been presented by14

the other parties at some point.  So, that opportunity15

is coming up.16

Ms. Baer, thank you very much for your17

comments.  I appreciate it.18

Let's go to Mr. Reid, then, for the Tribe.19

And, Mr. Reid, the proposed methodology20

document, at page 2, states that the contractor will21

investigate cultivated areas and areas where mining22

has occurred within the project's identified Area of23

Potential Effect, the APE, right-of-way, based on the24

determination of the OST Tribal Historic Preservation25
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Officer, the NRC, and per the contractor's discretion.1

And I was just wondering, how would you2

contemplate that the NRC determination on the issue of3

the APE coverage would be ascertained and integrated4

into this process?5

MR. REID:  I am trying to find where you6

are referring, Your Honor.  Is that on page 3 or page7

2?8

JUDGE BOLLWERK:  Page 2.  Page 2.9

MR. REID:  Okay.  Well, as I understand it10

-- and again, perhaps we've been trying to be too11

informal about this process -- but, at the site visit,12

when we had an opportunity to actually meet together13

in (audio interference) cordial meeting, which I think14

is one of the reasons why we've been able to make the15

progress -- can you hear me all right? -- that we've16

been able to make the progress that we have.17

Mr. Spangler had indicated to us that he18

was willing to work with us an work with us and our19

expert, as well as the spiritual leaders, spiritual20

advisors, and so forth, historians.  And working with21

us not only in gathering information, but in sharing22

information as well, about, for example, checking with23

the spiritual advisors or the historians on the24

accuracy of his understanding or his interpretation25
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(audio interference).1

So, I think what we see is an opportunity2

for the parties to work together.  And I (audio3

interference) the applicant -- and certainly, they4

have their own -- they certainly have the right to be5

involved in this.  And so, we certainly see all the6

parties working together to try to come out with an7

accurate assessment and full assessment of the8

cultural interests and spiritual interests of the9

Tribe, which I think is the issue for the Native10

people that have the history with that area and the11

connection.12

And so, I don't know if that answers your13

question, but I see it as, basically, a fairly14

informal process of the experts and the staff sitting15

down together and working together.16

As an attorney who's been involved in this17

case now for some 40 years, I see this as an18

opportunity to avoid further litigation and to resolve19

some issues before they occur.  And so, I think the20

integration is key on this, and working with experts,21

whoever they are, in having an open, transparent, and22

integrated process will be (audio interference).23

I know Ms. Simon at the last hearing said24

that it's up to the staff to determine the sufficiency25
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of the ultimate product here, but it's not up to --1

and I would take exception with that.  I don't think2

it's up to the NRC staff.  It's up to the Board and,3

ultimately, the Commission, and maybe the District4

Court, to determine whether or not the end result of5

this is sufficient.6

And what I would like to do is to maximize7

the opportunity for us, for the NRC staff, actually,8

to produce a sufficient result.  And if it's not9

integrated, if they don't cooperate with us, if the10

Tribe is handicapped because they are being forced to11

bear the costs of doing this, then we end up in a12

situation where there's, in my mind, a high likelihood13

that the end result may not be sufficient.  So, that's14

where the integration I think comes in.15

I don't know if I've answered your16

question, but I see, if Mr. Mentz is chosen within his17

proposal, or if the NRC staff adopts his proposal,18

then I see this process as not simply being one of19

adversary parties presenting their experts from the20

outside, but of actually working together and trying21

to end up with a good result.22

Thank you.23

JUDGE BOLLWERK:  All right.  Let me ask24

you a couple of questions.25
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There's a list of individual positions on1

pages 5 and 6 that were set out by Mr. Mentz, about2

people, I guess positions that they would need to have3

on site, both to do the field survey, to do the oral4

history interview, and also to do some data5

processing.6

My first question is, is it contemplated7

that any Oglala Tribe -- I'm sorry -- Oglala Sioux8

Tribe members employed by the Mentz firm for one of9

these positions designated under the contract would be10

reimbursed by the Mentz firm as one of its project11

employees?12

MR. REID:  Well, it's my understanding Mr.13

Mentz himself is a member of the Tribe, not of the14

Oglala Sioux Tribe.  It's my understanding -- well, I15

could be wrong, and you'd have to ask him, but I think16

he might be a member of the Standing Rock Sioux Tribe. 17

But he is Lakota.18

And I think that the individuals, for19

example, the oral history manager and the interviewers20

very likely would have to be fluent in Lakota.  So, I21

think there's a high probability that some of them22

would be members of the Tribe.23

If the question is, are they employees of24

the Tribe, then I think our -- if it's necessary in25
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order to have, for example, Mr. Salway to help, who's1

an employee of the Tribe, to help set up these2

interviews -- and he knows quite a bit of the history3

himself -- to provide one of those interviews, would4

they be compensated, if they're already being5

compensated by the Tribe for that time, I can't see6

that they would be compensated separately.  But if7

it's, for example, after hours or time in which the8

Tribe is not covering their time, then it's our9

request, and certainly our expectations, that these10

people would be compensated.11

I don't know if that answers your12

question.13

JUDGE BOLLWERK:  Well, maybe let me put it14

a different way.  So, does Mr. Mentz contemplate that15

positions that he's listed here, basically, are people16

that are already with his firm for the most part?17

MR. REID:  I think a couple of them.  But18

I think, no, some of them will be outside the firm. 19

He'll have to find them and get them onboard.20

He's online here.  So, you can certainly21

ask him those questions.  He would have more -- it22

might be a good idea.23

JUDGE BOLLWERK:  Do you mind bringing in24

Mr. Mentz?25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433



2908

There, is that Mr. Mentz?  I believe we1

see him.2

MR. MENTZ:  Yes.3

JUDGE BOLLWERK:  Mr. Mentz, thank you for4

joining us.5

Just let me ask you a couple of questions,6

I guess, about the way the proposal has been7

structured.8

So, I mentioned the list of individuals9

that's on pages 5 and 6.  And I guess my first10

question is, do you contemplate, basically, using 11

members of your existing firm?  Or do you contemplate12

that you would hire additional individuals, including13

members of the Oglala Sioux Tribe, to fill some of14

these positions?15

MR. MENTZ:  Thank, Your Honor.  Can you16

hear me?17

JUDGE BOLLWERK:  Yes, we can.  Thank you,18

sir.19

MR. MENTZ:  Okay.  Okay.  If you look at20

Article 4, Services, on the first, field service21

personnel, the Field Supervisor, the Technical Support22

Supervisor are support, and the Field Crew Project23

Manager all the way down to 7, is going to be a24

mixture of both existing staff on Makoche, but, more25
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importantly, it's going to be heavy laden with the1

Oglala Sioux Tribe members themselves.  So, in2

relation to Field Supervisor, that would be Makoche. 3

Field technical support, the spiritual advisors, those4

will be Oglala Sioux Tribe.  Field crew themselves,5

just to be clear, I have used nine Sioux tribes in the6

past on various projects.7

Since 2009, I have used Oglala Sioux8

tribal members that we trained.  So, everybody that we9

have out there, we have taken them through a training10

course and put them out there in the field, and they11

gained that experience.12

So, if the question is, from NRC, that all13

the staff will be Oglala Sioux Tribe, on the one hand,14

I would have to train people if I'm not going to be15

able to use none of my existing staff that I have been16

using since 2009.  So, that's just to clarify that. 17

I would need some of them from my existing Makoche18

Wowapi.19

So, as far as Project Manager, that would20

also be Makoche Wowapi.  Oral History Manager, I would21

bring on a writer that I have existing within the22

Makoche who has done this type of work and generated23

reports, based off of doing field interviews in24

relation to the site.  So, the interviewers, on 6 and25
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7, would have to be Oglala Sioux Tribal members, if1

that answers your question.2

JUDGE BOLLWERK:  Thank you.  Right.3

What about the data processing personnel,4

the geotech person and, also, the GIS, Geographic5

Information System, person?6

MR. MENTZ:  Yes, those will be part of the7

Makoche Wowapi.  I don't know if Oglala Sioux Tribe8

has those types of expertise, but I would use the9

existing staff that I have to generate that data and10

compress it.11

JUDGE BOLLWERK:  All right.  The proposal12

indicates that, I guess, your cost form would be used,13

but it lists, for instance, the cost per day for14

individuals.  Is this based on an hourly rate done by15

the personnel designated, or is it a cost per day,16

regardless of the number of hours worked by the17

individual?18

MR. MENTZ:  It's a cost per day.  It's a19

salary cost per hour that is also going into an eight-20

hour workday period.  So, there's a fee schedule there21

that is listed as a day rate, a day rate scale.22

JUDGE BOLLWERK:  And it also lists the23

cost per crew.  Is that a separate fee or is that just24

the cost for each of the crew members?25
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MR. MENTZ:  It's kind of both.  It also1

includes mobilization from day to day, getting them2

over and back.  That's not fixed into their salary,3

but that is something separate that we would have to4

talk to the Applicant about because, obviously, I need5

to get the crew out there and back.  And that cost6

would be borne by Cameco.  But, basically, when the7

staff gets out there, they're just earning an hourly8

rate at an eight-hour workday.9

JUDGE BOLLWERK:  During the Powertech10

proceeding, a cost estimate proposal of your firm that11

your firm provided for that site was discussed in an12

August 29th, 2019 closed session.  And as the redacted13

transcript of that session notes, the firm had an14

administrative fee based on a percentage of wages and15

a data processing fee.  And non-public Exhibits 4 and16

12, and also the redacted transcript at 17 and 18,17

have that information.18

I don't see any charges for those, in this19

proposal for those items.  Would they be applicable?20

MR. MENTZ:  Yes, Your Honor, they will be21

applicable.  And that was what was kind of confusing22

about this process.  I didn't know at this point,23

coming into this initially, but coming into this24

discussion today, I didn't know if that would be an25
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issue.  Because, obviously, for me, I didn't even know1

if I was reacting to a verbal RFP, Request for2

Proposal, or -- there was no written proposal.  They3

just gave me a number that was based off of a4

PowerPoint application.  So, I came into this, and5

putting this together, kind of as a result of a6

reaction to a regular RFP.  This would be the second7

document that we would put together in relation to, I8

guess, locking in the costs and the methodology and9

process, including data, gathering the data,10

compressing it for a final report.11

So, that part of it -- I know that's a12

long answer and maybe not answering the question --13

but the point is that I was reacting to only a verbal14

request to put a methodology together.  And I didn't15

know what extent I needed to go, whether it was just16

one paragraph saying, "Here's how we're going to get17

out there and do it," or was it an overall reaction to18

a potential RFP that may be coming?  So, I was really19

unclear, even on this.  I've never done it like this20

before.21

JUDGE BOLLWERK:  Okay.  It sounds like22

this is pretty preliminary in your view then?23

MR. MENTZ:  Well, it is, and it's,24

basically, since 2009, I've been always reacting to an25
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RFP in relation to putting these cost proposals,1

because an RFP gives you everything.2

JUDGE BOLLWERK:  Right.3

MR. MENTZ:  It gives you every detail and4

includes the exact number of acreage.  And that's what5

the cost comes off, is how much acreage you're going6

to do in relation to how even your application of7

putting people out there.  The transects, I heard you8

talk about transects, too.  So, those all generate a9

dollar amount in the final amount.10

JUDGE BOLLWERK:  All right.  Thank you.11

Mr. Reid, this question is really for you. 12

There's not anything said about a tribal honorarium in13

the compensation.  Is that still under consideration?14

MR. REID:  I mean, I have to discuss that15

with the Tribe.  I think our main goal -- in fact, it16

may be our only goal or the primary goal -- is to make17

sure that an adequate survey is conducted.  And the18

honorarium I think would be nice because it would in19

some way compensation the Tribe for its trouble in20

dealing with the licensed activity and having to go21

through this process.  But I don't see that as22

essential.  What is essential for us is making sure23

that an adequate survey gets done, and that's our sole24

goal here.  It's not the honorarium.  The honorarium,25
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a $5,000 honorarium is not much.  It doesn't go very1

far, and I don't think that that's anything that we2

need to focus on.3

JUDGE BOLLWERK:  All right.  And I asked4

Ms. Baer this question, and I'll put it to you.  In5

order to comply with the schedule that the staff has6

set out, particularly the end of field work by 20217

and the final survey report by February of 2022, when8

would you think that any proposed contract, if this9

were to go forward in that form, would have to be10

executed?11

MR. REID:  Well, there's two issues. 12

Also, by the way, if Cameco wants to offer, let's say,13

a $200,000 or $300,000 honorarium that would cover the14

cost of the survey, then that would be one way of15

taking care of this issue, but that's --16

JUDGE BOLLWERK:  That's very generous of17

you.18

(Laughter.)19

MR. REID:  Yes, thank you.  Okay.20

In terms of the timing of this, I think21

it's really a question that Mr. Mentz would be in a22

better shape to answer how much lead time he would23

need, if he were the one that were picked.  If he's24

not picked, then we've got some real issues because25
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we're going to have to find somebody that's as1

qualified as he and his company are in terms of2

accomplishing this goal.  And really, I don't think3

we're going to find anybody else, frankly.  We might,4

but I kind of doubt it.  So, I think that would tie us5

up a few months.  If we can go ahead with Mr. Mentz,6

then it sounds like he could probably be out in the7

field by the time that the NRC staff wants, in8

September-October, maybe even earlier.9

On the one issue that's not detailed in10

Mr. Mentz's proposal, and that's the need for the11

spiritual advisors to potentially set up an altar to12

conduct ceremonies, it's my understanding that we're13

not talking about a major altar.  Maybe Mr. Mentz14

could address it some more.  I believe Mr. Salway is15

on the line here, too.  He was part of that16

discussion.17

There was a discussion we actually had18

after our site visit in May with the spiritual19

advisors where they talked about what they would need20

to do.  And I believe that's included in the21

transcript that you have.  In the summary, the summary22

of the visit, there's a mention of perhaps a need to23

prepare an altar and do a ceremony four times over a24

year period.  So, I don't know how much of that is25
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integral.  It could certainly occur simultaneously. 1

But I don't have the knowledge.  I'm not in the2

position online here.  If you want to question Mr.3

Salway or Mr. Mentz about that, I think they could4

probably answer that for you.5

JUDGE BOLLWERK:  Actually, I have a6

somewhat different question, which is, the methodology7

here mentions the fact there would need to be an oral8

history survey or oral history interviews.  Do you9

contemplate that members of the Tribe who are10

interviewed would be compensated?11

MR. REID:  Well, that's certainly my12

preference.  Obviously, they're giving their time and13

they are experts.  It would be like if you were14

interviewing a historian at some university about15

something that he had knowledge and research on. 16

You're going to compensate him.  I think that the17

people who are not employees of the Tribe, are not18

being compensated by the Tribe for their time, should19

be compensated for their time.  And it should be a20

reasonable amount.  We're not talking about an21

unreasonable amount.  We're just saying the time of a22

spiritual advisor and the tribal historians is23

certainly as valuable as any other person.24

JUDGE BOLLWERK:  All right.  Thank you,25
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sir.1

MR. REID:  Thank you.2

JUDGE BOLLWERK:  Let me turn to counsel3

for Crow Butte.  I recognize that the question of cost4

is an important one for you.  But let's put that aside5

for a second.  What objections or comments do you have6

relative to the proposal that there be a contract7

entered into between Crow Butte and the Mentz firm or8

someone else to conduct the site survey?9

MR. LEWIS:  I think our thinking -- this10

was a surprise to us.  I think we recognized that,11

ultimately, if there was some reasonable survey that12

was required, you know, by the NRC through the Tribe13

or a contractor, that we would have to pay the cost of14

that.  So, that part could be raised.15

But I think what was surprising here was16

that the contract that we saw didn't involve the NRC17

as any sort of administrative role, and, in18

particular, left a lot to the contractor's discretion19

to survey, for example, outside the Area of Potential20

Effects.  There are a number of areas -- I could go21

through the contract.  I'd have to scroll down.  But22

I think there's a lot of things that we would want to23

make sure that the NRC was in agreement with and was24

administering those areas where there were changes in25
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the scope of the methodology.  We wouldn't want to put1

a survey that, then, didn't meet the NRC's needs.  And2

we also wouldn't want to end up with a survey that had3

a lot more than the NRC needed.4

So, in looking at this, I think the5

agreement on the survey methodology and the provisions6

that allow perhaps changes in scope or surveys beyond7

the APE, if at all, need to be subject to approval by8

the NRC staff.  And it was a strange vehicle when we9

just had a contract proposal that was Crow Butte and10

the contractor.11

If we were going to agree to a contract,12

too, there's a lot of items in here that would require13

certification.  For example, the assessment of14

intangibles, like the NRC staff, we would want to15

understand that better and understand what was16

involved and what was being done.17

But, again, I think the main point is that18

there is a methodology first that all the parties19

agree to and agree is sufficient, and then, we could20

deal with costs.  In the end, the cost has to be21

reasonable, of course.22

JUDGE BOLLWERK:  All right.  And you've23

indicated before that, obviously, you're willing to24

talk in good faith with the Tribe, and I guess with25
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the staff, to try to reach an agreement.  I take it1

you're still in that position?2

MR. LEWIS:  Yes.  And we would like to be,3

I guess, involved in discussions that are clarifying4

points, just so that all the parties are on the same5

wavelength as far as what does this mean and what's6

necessary, and how are potential changes going to be7

addressed, and who decides it.  I think that would be8

a useful discussion for all the parties to be involved9

in.10

JUDGE BOLLWERK:  So, what I'm hearing --11

and I don't want to put words in your mouth, and tell12

me if I'm wrong -- subject to the survey methodology13

being agreed to by the parties, at least, and subject14

to the costs -- and we'll put that on the table as15

well -- that simply using a contract vehicle between16

Crow Butte and some CRM firm -- in this case, the17

Mentz firm, potentially -- is not something you would18

reject categorically?19

MR. LEWIS:  Not categorically.  I mean, we20

do have reservations.  It was a surprise to us.21

You mentioned that there was a decision on22

the organizational conflict of interest of the NRC23

contracting with the Tribe.  I don't know -- and I24

have to discover this; I will dig that up to read it,25
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because I'm not familiar with the Powertech proceeding1

like, obviously, you are -- I don't know if that also2

applies, though, when it's the contract is with an3

independent contractor.4

JUDGE BOLLWERK:  Well, in theory, the5

contract would be with Crow Butte, not the NRC.6

MR. LEWIS:  No, an agreement between the7

NRC and the contractor, between -- and I'm going to8

butcher the name of Mr. Mentz's organization.  So, I'm9

just saying Mr. Mentz's organization as an independent10

contractor.11

JUDGE BOLLWERK:  Right.  I think the12

advantage of the contract being with Crow Butte,13

rather than the NRC staff, is that, at least as I14

understand it, the staff, then, wouldn't have that15

contractual conflict-of-interest concern.  But I'll16

let you all talk about that further, to the degree you17

want to.18

MR. LEWIS:  Yes.  But I think the biggest19

point from our perspective is it's the NRC who has to20

take curative actions and satisfy the National21

Historic Preservation Act and NEPA.  It is a little22

different from the initial application, when we have23

had a lot of times to prepare reports and hire24

contractors.  At this point, it's sort of a corrective25
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action, and I think it's very important for the NRC1

staff to be determining what is necessary for it to do2

to fulfill its actions and cure the items that the3

Board had identified needing correction.4

JUDGE BOLLWERK:  All right.  Thank you.5

I should say the other Board members have6

been very kind to let me go on.  Should we look for a7

round of responses now from the different parties, to8

the degree they have any?9

(Laughter.)10

JUDGE GIBSON:  Yes.  Is there anything11

that you all want to respond to that we didn't ask12

you; we didn't give you an opportunity to respond to,13

starting, first, with Ms. Baer?14

MS. BAER:  Just one moment, Your Honor. 15

I'd like to go through my notes real quick.  Thank16

you.17

JUDGE GIBSON:  Okay.  Great.18

(Pause.)19

MS. BAER:  Thank you, Your Honor.  I don't20

have anything to add at this point.21

JUDGE GIBSON:  All right.  Mr. Reid, is22

there anything that's been said that you feel23

obligated to respond to now?  Or have you already said24

what you needed to say?25
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MR. REID:  I would just clarify a couple1

of things.2

The first is Mr. Lewis' comments about3

wanting to make sure of the NRC's control over this4

process.  What the proposal does is, it simply sets5

out a way of getting the survey done.  And then, it6

would be submitted to the NRC.  It was never the7

intent that the proposal, that the survey itself,8

produced by Mr. Mentz and his company, would replace9

the role of the NRC staff.10

And I go back to the conversations we had11

with Mr. Spangler.  It's always been our understanding12

that the survey would be done and the parties would13

make their presentation submissions to Mr. Spangler,14

and Spangler would, then, review that and advise the15

NRC staff and help prepare the Supplemental EA on the16

cultural properties issue.  And so, that's always --17

so, it was never our intent to cut out the NRC staff18

on this.  They're the ones that are in control of the19

process.  We simply want to make sure that the20

information that the NRC staff and its expert are21

provided is the best information available.  And22

that's what the proposal's about.23

The second point I wanted to make is in24

terms of timing.  If this is sent out as a Request for25
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Proposals, and you give it a month or two for the1

matter to go through the different screening of2

potential -- and as well as for Crow Butte to go out3

and get their own experts to go out and do this, which4

we would think may be subject to very significant5

challenges in terms of their qualifications -- there's6

no way that this would get done in time on the time7

schedule of the NRC staff.8

And so, I think one thing we're proposing,9

if all the parties can agree to have Mr. Mentz do10

this, and we can work out our differences in terms of11

the scope of the survey, and so forth, which I do12

think we probably can, then we can go ahead and get13

this done, if the parties agreed.  I don't see any14

issue with Cameco going in and hiring Mr. Mentz and15

having him do this, and then, submit it.  And you have16

your schedule.  Otherwise, I can't see how we can17

stick with the current and go through a long process.18

And I'm assuming that, if these are19

treated as just notes from the -- if the proposal is20

treated as comments from the Tribe that were given to21

the NRC staff as to methodology, then what you're22

going to have is -- and the NRC staff respects these23

comments and includes that (audio interference)24

methodology proposal, they're going to end up with the25
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exact same proposal, but it won't be with Mr. Mentz1

and his company.  It will go out as an RFP, and then,2

he'll bid on that, and others, and the whole process3

I think will take several months.  And so I think4

that's one consideration.5

So, that's all I have.  Thank you.6

JUDGE GIBSON:  Thank you, Mr. Reid.7

Mr. Lewis, was there anything that was8

said that you feel you need to respond to?9

We can't hear you, Mr. Lewis.10

MR. LEWIS:  Beg pardon.11

We recognize the survey needs to be done. 12

So, I think the only issue is what's involved and13

defining it, and that's where we hope to make further14

progress.  I think if we can get a survey methodology15

that's agreeable to all parties, the contractual16

terms, you know, the cost can then be estimated and17

the parties can come to an agreement.18

So, the real question is defining that19

survey methodology.  What are the transects?  What is20

the APE?  What is the ability to look beyond the Area21

of Potential Effects?  What is the assessment of22

intangibles?  What does that involve?  Getting that23

defined will, then, allow real numbers as far as what24

are the hours and what are the costs.  And if that can25
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all be nailed down, I think the administrative part1

could be worked out.2

But, at this point, when we just look at3

the proposal, there's still an awful lot to discuss. 4

So, I think what is important, again, is for the NRC5

and the Tribe, and hopefully, Crow Butte, to be able6

to get together and really nail it down.7

The number of hours total in Mr. Mentz's8

proposal or this contract didn't look unreasonable to9

us.  But we would like that to be firm, maybe even a10

cap on the contract, so we understand what the maximum11

cost is, a real schedule, ultimately.  So, I think12

there's a lot more discussion that needs to occur to13

try to make that happen.  But, again, we will work in14

good faith to try to make that happen.15

JUDGE GIBSON:  Thank you, Mr. Lewis.16

Mr. Ballanco, is there anything that you17

need to respond to that's been said?18

We can't hear you, Mr. Ballanco.19

MR. BALLANCO:  Let's try this again.20

JUDGE GIBSON:  There we go.21

MR. BALLANCO:  Tom Ballanco.22

I don't have any specific comments, Your23

Honor.  I'm glad to see the dialog.  We are 10024

percent in support of the Tribe's proposal. 25
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Obviously, the devil is in the details.  But I think1

we're having the kind of conversations that can work2

those out, and hopefully, within the timeframe we're3

talking about.4

So, we look forward to actually get a5

survey done that meets everybody's requirements.6

JUDGE GIBSON:  Thank you.7

Mr. Frankel, is there anything that you8

need to respond to that's been said?9

MR. FRANKEL:  No, thank you, Your Honor.10

JUDGE GIBSON:  Okay.  Thank you, Mr.11

Frankel.12

I have just a couple of things.  I guess13

Mr. Frankel and Mr. Ballanco and I, we've been14

involved in this thing since 2008.15

And I want to say, first of all, that I am16

very happy to see that you all are talking together. 17

I think that is incredibly positive.  I know this is18

not easy, but I think that it's a really good sign19

that you all are talking together.20

I only wanted to just highlight a couple21

of things that I want to be sure that the staff sort22

of puts a pin in, so that, hopefully, it will advance23

the ball a little bit.24

The first is that the role that Mr.25
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Spangler is going to play seems to be something that1

has some uncertainty here.  Whatever that is, I think2

that would be beneficial for the staff to clarify that3

for all the parties, so that everyone will understand4

that.5

Likewise, I think what those intangibles6

are that have been raised, again, need to be -- if you7

can make an intangible more concrete -- I realize that8

may be an oxymoron -- but if that's possible to do so,9

I think that would be another area where you all would10

really benefit from having a little bit more11

definition.12

I think everyone is in agreement that this13

is a staff responsibility in the sense that the staff14

is the one who is ultimately going to be judged as to15

whether they have complied with NEPA or not.  And so,16

I think that insofar as conflicts of interest can be17

resolved, insofar as you all can figure out a way to18

structure these agreements, so that doesn't happen,19

that's fine.  But I think, ultimately, that's another20

thing to keep in mind.  It is, ultimately, going to be21

the staff who's going to be judged on whether NEPA's22

been complied with here.23

We are very hopeful.  I think the Board is24

very hopeful -- we're sitting here in the background25
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as sort of your cheering section -- that you all are1

making progress.  I have been out to the site and I2

know how the weather can play havoc with things.  So,3

we're in sort of the sweet spot of progress in terms4

of getting things done right now.  So, I'm sure you5

all are mindful of that, but it's just something6

that's worth noting.  If there's too much slippage, we7

could end up being in bad weather, and then, we're8

going to be postponing this into another year.  And we9

certainly that you all can keep moving.10

So, those are my only observations after11

what you all said.12

Judge Arnold, did you have anything?13

JUDGE ARNOLD:  I have nothing.14

JUDGE GIBSON:  Judge Bollwerk, did you15

have anything else you wanted to say?16

JUDGE BOLLWERK:  The only other thing I'll17

mention, as I think some of my comments indicated,18

some of this ground has been plowed before in the19

Powertech case.  Now the result there was not one20

necessarily that the Tribe would be happy with. 21

Having said that, this is a different case and a22

different set of circumstances.  So, if you haven't23

looked at the Powertech case, the Licensing Board24

decision -- and again, I wouldn't wish it on anybody,25
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given the length -- but it might be something you1

want, especially some of the footnotes, you might want2

to take a look at.  Because this is not the first time3

I've heard these issues come up, and there's some4

discussion there that might inform some of your5

conversations.  So, I just give that to you for6

whatever it's worth.7

Thank you.8

JUDGE GIBSON:  Very well.  Okay.  Speak9

now or forever hold your peace, or we're going to10

stand adjourned.  Is there anything else that needs to11

be said?12

MS. BAER:  Your Honor, I did have one13

additional question.14

JUDGE GIBSON:  Yes.15

MS. BAER:  It was in response to something16

that Mr. Reid said.17

JUDGE GIBSON:  Yes?18

MS. BAER:  At one point, I think I heard19

him say that someone would have to put out an RFP if20

Mr. Mentz's firm was not selected.  I'm not sure if I21

heard correctly, but I just was wondering if he could22

clarify a little bit on what he meant about that.23

MR. REID:  Well, what I was referring to24

is it's my understanding the process would be for25
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Cameco, for Crow Butte, would be to put out a Request1

for Proposals on the survey, and that that would be an2

open request, and that Mr. Mentz, or whoever was3

interested, would then bid on it and submit the4

proposal like he already did.5

I don't know the premises on this.  This6

is not my area of expertise.  And if I misunderstand7

that -- it's my understanding the NRC doesn't employ8

the contractor to go out and do that.  It has to go9

through the Cameco and the Tribe.  The Tribe's not10

going to pay for it because they're the victim.  And11

so, it had to go through Cameco.  That was my12

understanding that that's how the process worked.13

If Cameco can just go ahead and hire, if14

they're satisfied, we'd get this worked out.  And we'd15

sit down, Mr. Lewis and I, and can talk on this, work16

out our differences.  And then, if they're acceptable17

to you and the NRC staff, then we can go ahead with18

this with Mr. Mentz, if that is kosher.19

So, that's what I meant by that.  It20

wasn't that Mr. Mentz would have to resubmit it.  It's21

just that, if the parties did not agree on Mr. Mentz,22

then it's my understanding they would have to go and23

find somebody else.  But I think that process may take24

some time.  Because we're going to challenge the25
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qualifications of anybody who's not qualified.1

Our sole goal is to make sure that an2

adequate survey is done.  And if the NRC staff or Crow3

Butte hire somebody who's not qualified to do the4

survey, and they don't do it properly -- and there's5

a whole history of that, which I think Mr. Mentz can6

explain to you, if you want to hear it.  But there's7

a whole history of bad surveys being done surveying8

the interests of Native people, including the Lakotas. 9

That's what we're trying to do.  And so, my comment,10

that's the only thing I -- I don't know if that11

answers your question, but if you don't have to go12

through the RFP process, then that's fine; they can13

just contract directly with Mr. Mentz.  And if Mr.14

Lewis and I can agree, and it's okay with you and the15

NRC staff, then let's get going.  And we're willing to16

sit down and talk and try to iron out our differences.17

MR. LEWIS:  This is David Lewis.18

We haven't put out an RFP until they19

intend to put out an RFP.  And I think all the parties20

and NRC staff tried to have Mr. Mentz and Cameco agree21

to a methodology.  And once you define the22

methodology, hopefully, you could then define a cost,23

and there could be a very simple agreement regarding24

compensation.  I feel those things as separate.25
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Obviously, the agreement on compensation1

will be applied to whatever the methodology is and the2

support that's provided by Mr. Mentz, or whomever the3

NRC staff, however the NRC staff decides to proceed,4

but the idea of RFP I think would put this process5

back months.  And that's not our intent.6

MS. BAER:  Yes, and I'll add -- Mr. Lewis7

addressed that pretty well -- but I'll also add that8

the staff has at previous status conferences discussed9

the role of Mr. Spangler.  And he was not brought on10

to substitute for the Tribe's expertise.  And that's11

why we were consistently seeking the Tribe's input to12

the draft methodology.  And the plan has always been13

to have Mr. Spangler facilitate the implementation of14

the survey with tribal experts assisting.  And, yes,15

so I just wanted to clarify Mr. Spangler's role16

slightly there.17

JUDGE GIBSON:  Okay.  Thank you.18

MR. REID:  If I may, Your Honor, we have19

Mr. Mentz and Mr. Salway on the line.  If the Court20

would entertain them, I would ask the Court to check21

with them to see if they have any other comments that22

they need to make to clarify anything that they heard23

during the hearing, specifically, about the survey24

methodology.  That might help us.25
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JUDGE GIBSON:  Well, by all means, Mr.1

Welkie, could you get them in and see, just confirm2

that they don't have anything else that needs to be3

raised about the methodology?4

While he's doing that, let me just mention5

one thing.  I hate going back to Powertech, but, just6

to clarify, at least from my understanding of the7

testimony we heard, the staff in the past -- I'm sorry8

-- the staff in the past has hired CRM firms to do9

NEPA work for them.  That's not something they10

generally do, just for the reason you've mentioned,11

which is they get to the RFP process and it's a lot of12

government paperwork.  And they also have to worry13

about the conflict-of-interest questions.  So, if you14

can avoid having the NRC have any kind of contractual15

relationship in this, from what I understand, it would16

be better.17

And again, that's sort of another one of18

those things that's in the Powertech case; it's19

discussed a little bit.  So, that should be helpful. 20

I'd just point out it would be instructive, Ms. Baer.21

But, in the interim, the gentlemen are22

both available.  Let me ask -- hopefully, you all23

heard our conversations; your ears are burning.  You24

were just referenced by Mr. Reid.  Is there any25
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specific thing about methodology that we have not1

covered that you believe does need to be covered for2

clarification for the record in this case?3

MR. SALWAY:  Yes, this is Harold Salway,4

Director of Natural Resources.5

I just want to ensure that constant6

communication with us is conducted, so we can ensure7

whether Mr. Mentz will be effective and following the8

lead of our legal, Mr. Reid.  So, I want to ensure9

that's consistent with us.10

I appreciate that.  Thank you.11

JUDGE GIBSON:  Thank you, Mr. Salway. 12

Thank you very much.13

Do you have something?14

MR. REID:  Yes, Tom Brings, my THPO15

manager, did you have anything?16

I'm trying to find out, but --17

JUDGE GIBSON:  Okay.  Very well.  Okay.18

And, Mr. Mentz, was there anything else19

that you needed to say about methodology before we20

adjourn here?21

MR. MENTZ:  Yes, thank you, Your Honor.22

Just one thing.23

JUDGE GIBSON:  Yes.24

MR. MENTZ:  Okay.  Yes.  As far as25
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conducting certain aspects of this survey, dovetailing1

in a review process in relation to intangibles -- it2

borderlines the Section 106 process when you're3

starting to evaluate sites.  So, that was one of the4

main questions I wanted to understand in relation to5

how methodology is conducted out there.  Because in6

previous surveys we've done over the years, the Tribal7

Historic Preservation Officers would like to get an8

understanding of certain site types that are out9

there.  And over the years, we have been providing10

that type of, I guess, debriefing of other projects11

where we have run into numerous stone features/sites12

that had an array of different types of sites.13

And in relation to maybe trying to bring14

somebody on that is not of our indigenous nations, it15

would be very difficult, then, for them to even16

understand what they're looking at, let alone then17

turning around and asking a spiritual leader to give18

his assessment of it.19

In this case for this, this project, we're20

proposing to interview, and particularly the21

intangibles, just to clarify an intangible, as I22

understand it.  What I've known over the years, there23

are certain sites out there that are very specific to24

use, and it's specific to the spiritual walks of life25
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that the Lakota have and how they apply those types of1

processes.2

So, the question came up once of, well,3

what is the ceremony or are they going to be able to4

put an altar up there?  We have done that in the past. 5

And what the result is, it is that we get information6

from those types of sites from a spiritual perspective7

of conducting ceremony to understand exactly what the8

site was, the type of use that it included, but, more9

importantly, the justification.  Should that have been10

into an area where we had to mitigate, then, those11

definitely, at that time, those types of information12

played into the overall process of either protecting13

and preservation in place or in relation to shifting,14

whether it's a corridor, it's a wind turbine pad -- in15

this case, it may be well pads here for Cameco.  But16

the point I'm raising is that that type of information17

in relation to borderline evaluation, under18

36 CFR 60.4, gives you four criterias on how you19

evaluate in relation to putting it on the National20

Register of Historic Places.21

In this case, this is a process where not22

only are we going after the information, but we're23

going to have to be careful on what type of24

information we include in the overall report.  So,25
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getting back to -- and I'm flipping around here;1

sorry, Your Honor -- but I want to address this issue2

of the role of Mr. Spangler.3

So, in relation to Mr. Spangler and his4

review, or whatever role he has here, it's going to be5

very sensitive information.  And I don't know if he6

was brought on to try to help write the report.  It7

would be pretty hard for him to write something that8

we're addressing intangibles, where it's coming from9

our Lakota, the Lakota perspective.  And that's pretty10

hard to put on paper.11

So, we've got to know what is the limit in12

relation to how we do this.  Because if we drop, go13

over a limit, a spiritual limit that we establish,14

then we're into the evaluation process that goes into15

36 CFR 60.4.  That's bringing in criteria on how you16

evaluate a site.  So, that's my point in this.  We're17

borderline stepping over to evaluate site-specific18

areas, and they may be connected.  Some sites may be19

connected.  So, I just wanted to clarify that and20

understand that, and we can discuss that later with21

NRC and going further with that.  But that was my22

concern:  what's the limit before we start evaluating23

sites?24

And I'll end with this, Your Honors:  that25
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evaluation of a site is very lengthy and costly.  So,1

we need to know and understand how far NRC wants to go2

with this.  We need to also understand how far the3

Tribe wants to go with this.4

So, thank you, Your Honor.5

JUDGE GIBSON:  Okay.  Thank you, Mr.6

Mentz.7

Clearly, this issue, this intangible issue8

is one that, as I said, if it's possible to make an9

intangible more concrete, we need to try to do that.10

Okay.  One thing, before we do adjourn, I11

want to do is to make sure, Ms. Baer, that you might12

let us know when we might be getting to see you guys13

again for another Status Conference.14

MS. BAER:  Sure.  Let me just confer with15

the staff real quick.16

JUDGE GIBSON:  Thank you.17

(Pause.)18

MS. BAER:  So, the staff is saying that19

August would probably be the best timeframe for the20

next Status Conference, if that works for Your Honors.21

JUDGE GIBSON:  That should be good.  We22

don't need to set a specific time right now in August. 23

I would probably opt for the earlier part of August,24

if that's possible, because it sounds like you all are25
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going to be maybe getting a lot accomplished here. 1

And again, we are very mindful of the weather.  So,2

why don't we at least tentatively shoot for the first3

half of August for our next Status Conference?  And4

we'll be looking forward to hearing from you, Ms.5

Baer, on some proposed dates, which you can pass on to6

Mr. Curry.  Okay?7

Now, with that, is there anything else we8

need to say before we adjourn today?9

(No response.)10

Always a pleasure to see you all, and we11

hope you all have a good July.  And we look forward to12

seeing you, hopefully, in the first half of August.13

Hold on.  Hold on.  I'm sorry.  Before we14

do, please stay on for the court reporter in case the15

court reporter needs to know how to spell something or16

what word you said.17

And I also should make a note that Mr.18

Welkie, as always, is providing incomparable service19

for us on our video hookup here.  I think it went very20

well today.  Thank you.21

And also, I wanted to recognize Sara22

Culler, who's our Administrative Assistant, and she's23

been helping with this as well.24

So, we stand adjourned and look forward to25
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seeing you all in August.1

Good day.2

(Whereupon, at 3:46 p.m., the proceedings3

in the above-entitled matter were concluded.)4
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