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FEDERAL STATUTES

5 U.S.C. § 706. Scope of review

To the extent necessary to decision and when presented, the reviewing court shall
decide all relevant questions of law, interpret constitutional and statutory
provisions, and determine the meaning or applicability of the terms of an agency
action. The reviewing court shall—

(1) compel agency action unlawfully withheld or unreasonably delayed; and

(2) hold unlawful and set aside agency action, findings, and conclusions
found to be—

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law;

(B) contrary to constitutional right, power, privilege, or immunity;

(C) in excess of statutory jurisdiction, authority, or limitations, or
short of statutory right;

(D) without observance of procedure required by law;
(E) unsupported by substantial evidence in a case subject to sections
556 and 557 of this title or otherwise reviewed on the record of an

agency hearing provided by statute; or

(F) unwarranted by the facts to the extent that the facts are subject to
trial de novo by the reviewing court.

In making the foregoing determinations, the court shall review the whole record or

those parts of it cited by a party, and due account shall be taken of the rule of
prejudicial error.
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28 U.S.C. § 2342. Jurisdiction of court of appeals
The court of appeals (other than the United States Court of Appeals for the Federal
Circuit) has exclusive jurisdiction to enjoin, set aside, suspend (in whole or in

part), or to determine the validity of—

(1) all final orders of the Federal Communication Commission made
reviewable by section 402(a) of title 47,

(2) all final orders of the Secretary of Agriculture made under chapters 9 and
20A of'title 7, except orders issued under sections 210(e), 217a, and 499g(a)
of title 7;
(3) all rules, regulations, or final orders of—
(A) the Secretary of Transportation issued pursuant to section 50501,
50502, 56101-56104, or 57109 of title 46 or pursuant to part B or C
of subtitle IV, subchapter III of chapter 311, chapter 313, or chapter
315 of title 49; and

(B) the Federal Maritime Commission issued pursuant to section 305,
41304, 41308, or 41309 or chapter 421 or 441 of title 46;

(4) all final orders of the Atomic Energy Commission made reviewable by
section 2239 of title 42;

(5) all rules, regulations, or final orders of the Surface Transportation Board
made reviewable by section 2321 of this title;

(6) all final orders under section 812 of the Fair Housing Act; and
(7) all final agency actions described in section 20114(c) of title 49.

Jurisdiction is invoked by filing a petition as provided by section 2344 of this title.
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28 U.S.C. § 2344. Review of orders; time; notice; contents of petition; service

On the entry of a final order reviewable under this chapter, the agency shall
promptly give notice thereof by service or publication in accordance with its rules.
Any party aggrieved by the final order may, within 60 days after its entry, file a
petition to review the order in the court of appeals wherein venue lies. The action
shall be against the United States. The petition shall

contain a concise statement of—

(1) the nature of the proceedings as to which review is sought;
(2) the facts on which venue is based;
(3) the grounds on which relief is sought; and
(4) the relief prayed.
The petitioner shall attach to the petition, as exhibits, copies of the order, report, or
decision of the agency. The clerk shall serve a true copy of the petition on the
agency and on the Attorney General by registered mail, with request for a return
receipt.
42 U.S.C. § 2021. Cooperation with states
(a) Purpose
It is the purpose of this section--
(1) to recognize the interests of the States in the peaceful uses of atomic
energy, and to clarify the respective responsibilities under this chapter of the
States and the Commission with respect to the regulation of byproduct,
source, and special nuclear materials;
(2) to recognize the need, and establish programs for, cooperation between

the States and the Commission with respect to control of radiation hazards
associated with use of such materials;
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(3) to promote an orderly regulatory pattern between the Commission and
State governments with respect to nuclear development and use and
regulation of byproduct, source, and special nuclear materials;

(4) to establish procedures and criteria for discontinuance of certain of the
Commission's regulatory responsibilities with respect to byproduct, source,
and special nuclear materials, and the assumption thereof by the States;

(5) to provide for coordination of the development of radiation standards for
the guidance of Federal agencies and cooperation with the States; and

(6) to recognize that, as the States improve their capabilities to regulate
effectively such materials, additional legislation may be desirable.

(b) Agreements with States
Except as provided in subsection (c), the Commission is authorized to enter into
agreements with the Governor of any State providing for discontinuance of the
regulatory authority of the Commission under subchapters V, VI, and VII of this
division, and section 2201 of this title, with respect to any one or more of the
following materials within the State:

(1) Byproduct materials (as defined in section 2014(e) of this title).

(2) Source materials.

(3) Special nuclear materials in quantities not sufficient to form a critical
mass.

During the duration of such an agreement it is recognized that the State shall have
authority to regulate the materials covered by the agreement for the protection of
the public health and safety from radiation hazards.

(c) Commission regulation of certain activities

No agreement entered into pursuant to subsection (b) shall provide for

discontinuance of any authority and the Commission shall retain authority and
responsibility with respect to regulation of--
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(1) the construction and operation of any production or utilization facility or
any uranium enrichment facility;

(2) the export from or import into the United States of byproduct, source, or
special nuclear material, or of any production or utilization facility;

(3) the disposal into the ocean or sea of byproduct, source, or special nuclear
waste materials as defined in regulations or orders of the Commission;

(4) the disposal of such other byproduct, source, or special nuclear material
as the Commission determines by regulation or order should, because of the
hazards or potential hazards thereof, not be so disposed of without a license
from the Commission.

The Commission shall also retain authority under any such agreement to make a
determination that all applicable standards and requirements have been met prior to
termination of a license for byproduct material, as defined in section 2014(e)(2) of
this title. Notwithstanding any agreement between the Commission and any State
pursuant to subsection (b), the Commission is authorized by rule, regulation, or
order to require that the manufacturer, processor, or producer of any equipment,
device, commodity, or other product containing source, byproduct, or special
nuclear material shall not transfer possession or control of such product except
pursuant to a license issued by the Commission.

(d) Conditions

The Commission shall enter into an agreement under subsection (b) of this section
with any State if--

(1) The Governor of that State certifies that the State has a program for the
control of radiation hazards adequate to protect the public health and safety
with respect to the materials within the State covered by the proposed
agreement, and that the State desires to assume regulatory responsibility for
such materials; and

(2) the Commission finds that the State program is in accordance with the
requirements of subsection (0) and in all other respects compatible with the
Commission's program for the regulation of such materials, and that the
State program is adequate to protect the public health and safety with respect
to the materials covered by the proposed agreement.
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(e) Publication in Federal Register; comment of interested persons

(1) Before any agreement under subsection (b) is signed by the Commission,
the terms of the proposed agreement and of proposed exemptions pursuant to
subsection (f) shall be published once each week for four consecutive weeks
in the Federal Register; and such opportunity for comment by interested
persons on the proposed agreement and exemptions shall be allowed as the
Commission determines by regulation or order to be appropriate.

(2) Each proposed agreement shall include the proposed effective date of
such proposed agreement or exemptions. The agreement and exemptions
shall be published in the Federal Register within thirty days after signature
by the Commission and the Governor.

(f) Exemptions

The Commission is authorized and directed, by regulation or order, to grant such
exemptions from the licensing requirements contained in subchapters V, VI, and
VII, and from its regulations applicable to licensees as the Commission finds
necessary or appropriate to carry out any agreement entered into pursuant to
subsection (b) of this section.

(g) Compatible radiation standards

The Commission is authorized and directed to cooperate with the States in the
formulation of standards for protection against hazards of radiation to assure that
State and Commission programs for protection against hazards of radiation will be
coordinated and compatible.

(h) Consultative, advisory, and miscellaneous functions of Administrator of
Environmental Protection Agency

The Administrator of the Environmental Protection Agency shall consult qualified
scientists and experts in radiation matters, including the President of the National
Academy of Sciences, the Chairman of the National Committee on Radiation
Protection and Measurement, and qualified experts in the field of biology and
medicine and in the field of health physics. The Special Assistant to the President
for Science and Technology, or his designee, is authorized to attend meetings with,
participate in the deliberations of, and to advise the Administrator. The
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Administrator shall advise the President with respect to radiation matters, directly
or indirectly affecting health, including guidance for all Federal agencies in the
formulation of radiation standards and in the establishment and execution of
programs of cooperation with States. The Administrator shall also perform such
other functions as the President may assign to him by Executive order.

(1) Inspections and other functions; training and other assistance

The Commission in carrying out its licensing and regulatory responsibilities under
this chapter is authorized to enter into agreements with any State, or group of
States, to perform inspections or other functions on a cooperative basis as the
Commission deems appropriate. The Commission is also authorized to provide
training, with or without charge, to employees of, and such other assistance to, any
State or political subdivision thereof or group of States as the Commission deems
appropriate. Any such provision or assistance by the Commission shall take into
account the additional expenses that may be incurred by a State as a consequence
of the State's entering into an agreement with the Commission pursuant to
subsection (b).

(j) Reserve power to terminate or suspend agreements; emergency situations; State
nonaction on causes of danger; authority exercisable only during emergency and
commensurate with danger

(1) The Commission, upon its own initiative after reasonable notice and
opportunity for hearing to the State with which an agreement under
subsection (b) has become effective, or upon request of the Governor of such
State, may terminate or suspend all or part of its agreement with the State
and reassert the licensing and regulatory authority vested in it under this
chapter, if the Commission finds that (1) such termination or suspension is
required to protect the public health and safety, or (2) the State has not
complied with one or more of the requirements of this section. The
Commission shall periodically review such agreements and actions taken by
the States under the agreements to ensure compliance with the provisions of
this section.

(2) The Commission, upon its own motion or upon request of the Governor
of any State, may, after notifying the Governor, temporarily suspend all or
part of its agreement with the State without notice or hearing if, in the
judgment of the Commission:
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(A) an emergency situation exists with respect to any material covered
by such an agreement creating danger which requires immediate
action to protect the health or safety of persons either within or
outside the State, and

(B) the State has failed to take steps necessary to contain or eliminate
the cause of the danger within a reasonable time after the situation
arose.

A temporary suspension under this paragraph shall remain in effect only for
such time as the emergency situation exists and shall authorize the
Commission to exercise its authority only to the extent necessary to contain
or eliminate the danger.

(k) State regulation of activities for certain purposes

Nothing in this section shall be construed to affect the authority of any State or
local agency to regulate activities for purposes other than protection against
radiation hazards.

(1) Commission regulated activities; notice of filing; hearing

With respect to each application for Commission license authorizing an activity as
to which the Commission's authority is continued pursuant to subsection (c), the
Commission shall give prompt notice to the State or States in which the activity
will be conducted of the filing of the license application; and shall afford
reasonable opportunity for State representatives to offer evidence, interrogate
witnesses, and advise the Commission as to the application without requiring such
representatives to take a position for or against the granting of the application.

(m) Limitation of agreements and exemptions

No agreement entered into under subsection (b), and no exemption granted
pursuant to subsection (f), shall affect the authority of the Commission under
section 2201(b) or (i) of this title to issue rules, regulations, or orders to protect the
common defense and security, to protect restricted data or to guard against the loss
or diversion of special nuclear material. For purposes of section 2201(i) of this
title, activities covered by exemptions granted pursuant to subsection (f) shall be
deemed to constitute activities authorized pursuant to this chapter; and special
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nuclear material acquired by any person pursuant to such an exemption shall be
deemed to have been acquired pursuant to section 2073 of this title.

(n) “State” and “agreement” defined

As used in this section, the term “State” means any State, Territory, or possession
of the United States, the Canal Zone, Puerto Rico, and the District of Columbia. As
used in this section, the term “agreement” includes any amendment to any
agreement.

(o) State compliance requirements: compliance with section 2113(b) of this title
and health and environmental protection standards; procedures for licenses,
rulemaking, and license impact analysis; amendment of agreements for transfer of
State collected funds; proceedings duplication restriction; alternative requirements

In the licensing and regulation of byproduct material, as defined in section
2014(e)(2) of this title, or of any activity which results in the production of
byproduct material as so defined under an agreement entered into pursuant to
subsection (b), a State shall require—

(1) compliance with the requirements of subsection (b) of section 2113 of
this title (respecting ownership of byproduct material and land), and

(2) compliance with standards which shall be adopted by the State for the
protection of the public health, safety, and the environment from hazards
associated with such material which are equivalent, to the extent practicable,
or more stringent than, standards adopted and enforced by the Commission
for the same purpose, including requirements and standards promulgated by
the Commission and the Administrator of the Environmental Protection
Agency pursuant to sections 2113, 2114, and 2022 of this title, and

(3) procedures which--

(A) 1in the case of licenses, provide procedures under State law which
include—

(1) an opportunity, after public notice, for written comments and
a public hearing, with a transcript,

(1) an opportunity for cross examination, and
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(111) a written determination which is based upon findings
included in such determination and upon the evidence presented
during the public comment period and which is subject to
judicial review;

(B) in the case of rulemaking, provide an opportunity for public
participation through written comments or a public hearing and
provide for judicial review of the rule;

(C) require for each license which has a significant impact on the
human environment a written analysis (which shall be available to the
public before the commencement of any such proceedings) of the
impact of such license, including any activities conducted pursuant
thereto, on the environment, which analysis shall include—

(1) an assessment of the radiological and nonradiological
impacts to the public health of the activities to be conducted
pursuant to such license;

(11) an assessment of any impact on any waterway and
groundwater resulting from such activities;

(i11) consideration of alternatives, including alternative sites and
engineering methods, to the activities to be conducted pursuant
to such license; and

(iv) consideration of the long-term impacts, including
decommissioning, decontamination, and reclamation impacts,
associated with activities to be conducted pursuant to such

license, including the management of any byproduct material,
as defined by section 2014(e)(2) of this title; and

(D) prohibit any major construction activity with respect to such
material prior to complying with the provisions of subparagraph (C).

If any State under such agreement imposes upon any licensee any requirement for
the payment of funds to such State for the reclamation or long-term maintenance
and monitoring of such material, and if transfer to the United States of such
material is required in accordance with section 2113(b) of this title, such agreement
shall be amended by the Commission to provide that such State shall transfer to the
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United States upon termination of the license issued to such licensee the total
amount collected by such State from such licensee for such purpose. If such
payments are required, they must be sufficient to ensure compliance with the
standards established by the Commission pursuant to section 2201(x) of this title.
No State shall be required under paragraph (3) to conduct proceedings concerning
any license or regulation which would duplicate proceedings conducted by the
Commission. In adopting requirements pursuant to paragraph (2) of this subsection
with respect to sites at which ores are processed primarily for their source material
content or which are used for the disposal of byproduct material as defined in
section 2014(e)(2) of this title, the State may adopt alternatives (including, where
appropriate, site-specific alternatives) to the requirements adopted and enforced by
the Commission for the same purpose if, after notice and opportunity for public
hearing, the Commission determines that such alternatives will achieve a level of
stabilization and containment of the sites concerned, and a level of protection for
public health, safety, and the environment from radiological and nonradiological
hazards associated with such sites, which is equivalent to, to the extent practicable,
or more stringent than the level which would be achieved by standards and
requirements adopted and enforced by the Commission for the same purpose and
any final standards promulgated by the Administrator of the Environmental
Protection Agency in accordance with section 2022 of this title. Such alternative
State requirements may take into account local or regional conditions, including
geology, topography, hydrology and meteorology.

42 U.S.C. § 2093. Domestic distribution of source material

(a) License

The Commission is authorized to issue licenses for and to distribute source
material within the United States to qualified applicants requesting such material—

(1) for the conduct of research and development activities of the types
specified in section 2051 of this title;

(2) for use in the conduct of research and development activities or in
medical therapy under a license issued pursuant to section 2134 of this title;

(3) for use under a license issued pursuant to section 2133 of this title; or
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(4) for any other use approved by the Commission as an aid to science or
industry.

(b) Minimum criteria for licenses

The Commission shall establish, by rule, minimum criteria for the issuance of
specific or general licenses for the distribution of source material depending upon
the degree of importance to the common defense and security or to the health and
safety of the public of—

(1) the physical characteristics of the source material to be distributed;
(2) the quantities of source material to be distributed; and
(3) the intended use of the source material to be distributed.

(c) Determination of charges

The Commission may make a reasonable charge determined pursuant to section
2201(m) of this title for the source material licensed and distributed under
subsection (a)(1), (a)(2), or (a)(4) and shall make a reasonable charge determined
pursuant to section 2201(m) of this title, for the source material licensed and
distributed under subsection (a)(3). The Commission shall establish criteria in
writing for the determination of whether a charge will be made for the source
material licensed and distributed under subsection (a)(1), (a)(2), or (a)(4),
considering, among other things, whether the licensee is a nonprofit or
eleemosynary institution and the purposes for which the source material will be
used.

42 U.S.C § 2111. Domestic distribution
(a) In general

No person may transfer or receive in interstate commerce, manufacture, produce,
transfer, acquire, own, possess, import, or export any byproduct material, except to
the extent authorized by this section, section 2112 or section 2114 of this title. The
Commission is authorized to issue general or specific licenses to applicants seeking
to use byproduct material for research or development purposes, for medical
therapy, industrial uses, agricultural uses, or such other useful applications as may
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be developed. The Commission may distribute, sell, loan, or lease such byproduct
material as it owns to qualified applicants with or without charge: Provided,
however, That, for byproduct material to be distributed by the Commission for a
charge, the Commission shall establish prices on such equitable basis as, in the
opinion of the Commission, (a) will provide reasonable compensation to the
Government for such material, (b) will not discourage the use of such material or
the development of sources of supply of such material independent of the
Commission, and (c) will encourage research and development. In distributing
such material, the Commission shall give preference to applicants proposing to use
such material either in the conduct of research and development or in medical
therapy. The Commission shall not permit the distribution of any byproduct
material to any licensee, and shall recall or order the recall of any distributed
material from any licensee, who is not equipped to observe or who fails to observe
such safety standards to protect health as may be established by the Commission or
who uses such material in violation of law or regulation of the Commission or in a
manner other than as disclosed in the application therefor or approved by the
Commission. The Commission is authorized to establish classes of byproduct
material and to exempt certain classes or quantities of material or kinds of uses or
users from the requirements for a license set forth in this section when it makes a
finding that the exemption of such classes or quantities of such material or such
kinds of uses or users will not constitute an unreasonable risk to the common
defense and security and to the health and safety of the public.

(b) Requirements
(1) In general

Except as provided in paragraph (2), byproduct material, as defined in

paragraphs (3) and (4) of section 2014(e) of this title, may only be

transferred to and disposed of in a disposal facility that—

(A) 1s adequate to protect public health and safety; and

(B)(1) 1s licensed by the Commission; or
(i1) 1s licensed by a State that has entered into an agreement
with the Commission under section 2021(b) of this title, if the

licensing requirements of the State are compatible with the
licensing requirements of the Commission.

13a
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(2) Effect of subsection

Nothing in this subsection affects the authority of any entity to
dispose of byproduct material, as defined in paragraphs (3) and (4) of
section 2014(e) of this title, at a disposal facility in accordance with
any Federal or State solid or hazardous waste law, including the Solid
Waste Disposal Act (42 U.S.C. 6901 et seq.).

(c) Treatment as low-level radioactive waste

Byproduct material, as defined in paragraphs (3) and (4) of section 2014(e) of this
title, disposed of under this section shall not be considered to be low-level
radioactive waste for the purposes of—

(1) section 2 of the Low-Level Radioactive Waste Policy Act (42 U.S.C.
2021b); or

(2) carrying out a compact that is—

(A) entered into in accordance with that Act (42 U.S.C. 2021b et
seq.); and

(B) approved by Congress.

42 U.S.C. § 2239 (Excerpts). Hearings and judicial review

(a)(1)(A) In any proceeding under this chapter, for the granting, suspending,
revoking, or amending of any license or construction permit, or application to
transfer control, and in any proceeding for the issuance or modification of rules
and regulations dealing with the activities of licensees, and in any proceeding for
the payment of compensation, an award or royalties under sections 1 2183, 2187,
2236(c) or 2238 of this title, the Commission shall grant a hearing upon the request
of any person whose interest may be affected by the proceeding, and shall admit
any such person as a party to such proceeding. The Commission shall hold a
hearing after thirty days’ notice and publication once in the Federal Register, on
each application under section 2133 or 2134(b) of this title for a construction
permit for a facility, and on any application under section 2134(c) of this title for a
construction permit for a testing facility. In cases where such a construction permit
has been issued following the holding of such a hearing, the Commission may, in
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the absence of a request therefor by any person whose interest may be affected,
issue an operating license or an amendment to a construction permit or an
amendment to an operating license without a hearing, but upon thirty days’ notice
and publication once in the Federal Register of its intent to do so. The Commission
may dispense with such thirty days’ notice and publication with respect to any
application for an amendment to a construction permit or an amendment to an
operating license upon a determination by the Commission that the amendment
involves no significant hazards consideration.

(b) The following Commission actions shall be subject to judicial review in the
manner prescribed in chapter 158 of title 28 and chapter 7 of title 5:

(1) Any final order entered in any proceeding of the kind specified in
subsection (a).

(2) Any final order allowing or prohibiting a facility to begin operating
under a combined construction and operating license.

(3) Any final order establishing by regulation standards to govern the
Department of Energy's gaseous diffusion uranium enrichment plants,
including any such facilities leased to a corporation established under the
USEC Privatization Act [42 U.S.C. 2297h et seq.].

(4) Any final determination under section 2297f(c) of this title relating to
whether the gaseous diffusion plants, including any such facilities leased to a
corporation established under the USEC Privatization Act [42 U.S.C. 2297h
et seq.], are in compliance with the Commission's standards governing the
gaseous diffusion plants and all applicable laws.

42 U.S.C. § 5841. Establishment and transfers.

(a) Composition; Chairman; Acting Chairman; quorum; official spokesman; seal;
functions of Chairman and Commission

(1) There is established an independent regulatory commission to be known

as the Nuclear Regulatory Commission which shall be composed of five
members, each of whom shall be a citizen of the United States. The
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President shall designate one member of the Commission as Chairman
thereof to serve as such during the pleasure of the President. The Chairman
may from time to time designate any other member of the Commission as
Acting Chairman to act in the place and stead of the Chairman during his
absence. The Chairman (or the Acting Chairman in the absence of the
Chairman) shall preside at all meetings of the Commission and a quorum for
the transaction of business shall consist of at least three members present.
Each member of the Commission, including the Chairman, shall have equal
responsibility and authority in all decisions and actions of the Commission,
shall have full access to all information relating to the performance of his
duties or responsibilities, and shall have one vote. Action of the Commission
shall be determined by a majority vote of the members present. The
Chairman (or Acting Chairman in the absence of the Chairman) shall be the
official spokesman of the Commission in its relations with the Congress,
Government agencies, persons, or the public, and, on behalf of the
Commission, shall see to the faithful execution of the policies and decisions
of the Commission, and shall report thereon to the Commission from time to
time or as the Commission may direct. The Commission shall have an
official seal which shall be judicially noticed.

(2) The Chairman of the Commission shall be the principal executive officer
of the Commission, and he shall exercise all of the executive and
administrative functions of the Commission, including functions of the
Commission with respect to (a) the appointment and supervision of
personnel employed under the Commission (other than personnel employed
regularly and full time in the immediate offices of commissioners other than
the Chairman, and except as otherwise provided in this chapter), (b) the
distribution of business among such personnel and among administrative
units of the Commission, and (c) the use and expenditure of funds.

(3) In carrying out any of his functions under the provisions of this section
the Chairman shall be governed by general policies of the Commission and
by such regulatory decisions, findings, and determinations as the
Commission may by law be authorized to make.

(4) The appointment by the Chairman of the heads of major administrative

units under the Commission shall be subject to the approval of the
Commission.
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(5) There are hereby reserved to the Commission its functions with respect
to revising budget estimates and with respect to determining upon the
distribution of appropriated funds according to major programs and
purposes.

(b) Appointment of members

(1) Members of the Commission shall be appointed by the President, by and
with the advice and consent of the Senate.

(2) Appointments of members pursuant to this subsection shall be made in
such a manner that not more than three members of the Commission shall be
members of the same political party.

(c) Term of office

Each member shall serve for a term of five years, each such term to commence on
July 1, except that of the five members first appointed to the Commission, one
shall serve for one year, one for two years, one for three years, one for four years,
and one for five years, to be designated by the President at the time of
appointment; and except that any member appointed to fill a vacancy occurring
prior to the expiration of the term for which his predecessor was appointed, shall
be appointed for the remainder of such term. For the purpose of determining the
expiration date of the terms of office of the five members first appointed to the
Nuclear Regulatory Commission, each such term shall be deemed to have begun
July 1, 1975.

(d) Submission of appointments to Senate

Such initial appointments shall be submitted to the Senate within sixty days of
October 11, 1974. Any individual who is serving as a member of the Atomic
Energy Commission on October 11, 1974, and who may be appointed by the
President to the Commission, shall be appointed for a term designated by the
President, but which term shall terminate not later than the end of his present term
as a member of the Atomic Energy Commission, without regard to the
requirements of subsection (b)(2) of this section. Any subsequent appointment of
such individuals shall be subject to the provisions of this section.

(e) Removal of members; prohibition against engagement in business or other
employment
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Any member of the Commission may be removed by the President for inefficiency,
neglect of duty, or malfeasance in office. No member of the Commission shall
engage in any business, vocation, or employment other than that of serving as a
member of the Commission.

(f) Transfer of licensing and regulatory functions of Atomic Energy Commission

There are hereby transferred to the Commission all the licensing and related
regulatory functions of the Atomic Energy Commission, the Chairman and
members of the Commission, the General Counsel, and other officers and
components of the Commission—which functions officers, components, and
personnel are excepted from the transfer to the Administrator by section 5814(c) of
this title.

(g) Additional transfers

In addition to other functions and personnel transferred to the Commission, there
are also transferred to the Commission—

(1) the functions of the Atomic Safety and Licensing Board Panel and the
Atomic Safety and Licensing Appeal Board;

(2) such personnel as the Director of the Office of Management and Budget
determines are necessary for exercising responsibilities under section 5845
of this title, relating to, research, for the purpose of confirmatory assessment
relating to licensing and other regulation under the provisions of the Atomic
Energy Act of 1954, as amended [42 U.S.C. 2011 et seq.], and of this
chapter.

54 U.S.C. § 302706. Eligibility for inclusion on National Register
(a) In General.—Property of traditional religious and cultural importance to an
Indian tribe or Native Hawaiian organization may be determined to be eligible for

inclusion on the National Register.

(b) Consultation.—In carrying out its responsibilities under section 306108 of this
title, a Federal agency shall consult with any Indian tribe or Native Hawaiian
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organization that attaches religious and cultural significance to property described
in subsection (a).

(c) Hawaii.—In carrying out responsibilities under section 302303 of this title, the
State Historic Preservation Officer for Hawaii shall—

(1) consult with Native Hawaiian organizations in assessing the cultural
significance of any property in determining whether to nominate the
property to the National Register;

(2) consult with Native Hawaiian organizations in developing the cultural
component of a preservation program or plan for the property; and

(3) enter into a memorandum of understanding or agreement with Native
Hawaiian organizations for the assessment of the cultural significance of a
property in determining whether to nominate the property to the National
Register and to carry out the cultural component of the preservation program
or plan.

54 U.S.C. § 306108.

The head of any Federal agency having direct or indirect jurisdiction over a
proposed Federal or federally assisted undertaking in any State and the head of any
Federal department or independent agency having authority to license any
undertaking, prior to the approval of the expenditure of any Federal funds on the
undertaking or prior to the issuance of any license, shall take into account the
effect of the undertaking on any historic property. The head of the Federal agency
shall afford the Council a reasonable opportunity to comment with regard to the
undertaking.
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FEDERAL REGULATIONS

10 C.F.R. § 2.309. Hearing requests, petitions to intervene, requirements for
standing, and contentions.

(a) General requirements. Any person whose interest may be affected by a
proceeding and who desires to participate as a party must file a written request for
hearing and a specification of the contentions which the person seeks to have
litigated in the hearing. In a proceeding under 10 CFR 52.103, the Commission,
acting as the presiding officer, will grant the request if it determines that the
requestor has standing under the provisions of paragraph (d) of this section and has
proposed at least one admissible contention that meets the requirements of
paragraph (f) of this section. For all other proceedings, except as provided in
paragraph (e) of this section, the Commission, presiding officer, or the Atomic
Safety and Licensing Board designated to rule on the request for hearing and/or
petition for leave to intervene, will grant the request/petition if it determines that
the requestor/petitioner has standing under the provisions of paragraph (d) of this
section and has proposed at least one admissible contention that meets the
requirements of paragraph (f) of this section. In ruling on the request for
hearing/petition to intervene submitted by petitioners seeking to intervene in the
proceeding on the HLW repository, the Commission, the presiding officer, or the
Atomic Safety and Licensing Board shall also consider any failure of the petitioner
to participate as a potential party in the pre-license application phase under subpart
J of this part in addition to the factors in paragraph (d) of this section. If a request
for hearing or petition to intervene is filed in response to any notice of hearing or
opportunity for hearing, the applicant/licensee shall be deemed to be a party.

(b) Timing. Unless specified elsewhere in this chapter or otherwise provided by the
Commission, the request or petition and the list of contentions must be filed as
follows:

(1) In proceedings for the direct or indirect transfer of control of an NRC
license when the transfer requires prior approval of the NRC under the
Commission's regulations, governing statute, or pursuant to a license
condition, twenty (20) days from the date of publication of the notice in the
Federal Register.

(2) In proceedings for the initial authorization to construct a high-level

radioactive waste geologic repository, and the initial licensee to receive and
process high level radioactive waste at a geological repository operations
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area, thirty (30) days from the date of publication of the notice in the Federal
Register.

(3) In proceedings for which a Federal Register notice of agency action is
published (other than a proceeding covered by paragraphs (b)(1) or (b)(2) of
this section), not later than:

(1) The time specified in any notice of hearing or notice of proposed
action or as provided by the presiding officer or the Atomic Safety
and Licensing Board designated to rule on the request and/or petition,
which may not be less than sixty (60) days from the date of
publication of the notice in the Federal Register; or

(1) If no period is specified, sixty (60) days from the date of
publication of the notice.

(4) In proceedings for which a Federal Register notice of agency action is
not published, not later than the latest of:

(1) Sixty (60) days after publication of notice on the NRC Web site at
http://www.nrc.gov/public-involve/major-actions.html, or

(11) Sixty (60) days after the requestor receives actual notice of a
pending application, but not more than sixty (60) days after agency
action on the application.

(c) Filings after the deadline; submission of hearing request, intervention petition,
or motion for leave to file new or amended contentions—(1) Determination by
presiding officer. Hearing requests, intervention petitions, and motions for leave to
file new or amended contentions filed after the deadline in paragraph (b) of this
section will not be entertained absent a determination by the presiding officer that a
participant has demonstrated good cause by showing that:

(1) The information upon which the filing is based was not previously
available;

(i1) The information upon which the filing is based is materially
different from information previously available; and
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(i11) The filing has been submitted in a timely fashion based on the
availability of the subsequent information.

(2) Applicability of §§2.307 and 2.323. (1) Section 2.307 applies to requests
to change a filing deadline (requested before or after that deadline has
passed) based on reasons not related to the substance of the filing.

(11) Section 2.323 does not apply to hearing requests, intervention
petitions, or motions for leave to file new or amended contentions
filed after the deadline in paragraph (b) of this section.

(3) New petitioner. A hearing request or intervention petition filed after the
deadline in paragraph (b) of this section must include a specification of
contentions if the petitioner seeks admission as a party, and must also
demonstrate that the petitioner meets the applicable standing and contention
admissibility requirements in paragraphs (d) and (f) of this section.

(4) Party or participant. A new or amended contention filed by a party or
participant to the proceeding must also meet the applicable contention
admissibility requirements in paragraph (f) of this section. If the party or
participant has already satisfied the requirements for standing under
paragraph (d) of this section in the same proceeding in which the new or
amended contentions are filed, it does not need to do so again.

(d) Standing. (1) General requirements. A request for hearing or petition for leave
to intervene must state:

(1) The name, address and telephone number of the requestor or
petitioner;

(i1) The nature of the requestor's/petitioner's right under the Act to be
made a party to the proceeding;

(111) The nature and extent of the requestor's/petitioner's property,
financial or other interest in the proceeding; and

(iv) The possible effect of any decision or order that may be issued in
the proceeding on the requestor's/petitioner's interest.
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(2) Rulings. In ruling on a request for hearing or petition for leave to
intervene, the Commission, the presiding officer, or the Atomic Safety and
Licensing Board designated to rule on such requests must determine, among
other things, whether the petitioner has an interest affected by the
proceeding considering the factors enumerated in paragraph (d)(1) of this
section.

(3) Standing in enforcement proceedings. In enforcement proceedings, the
licensee or other person against whom the action is taken shall have
standing.

(e) Discretionary Intervention. The presiding officer may consider a request for
discretionary intervention when at least one requestor/petitioner has established
standing and at least one admissible contention has been admitted so that a hearing
will be held. A requestor/petitioner may request that his or her petition be granted
as a matter of discretion in the event that the petitioner is determined to lack
standing to intervene as a matter of right under paragraph (d)(1) of this section.
Accordingly, in addition to addressing the factors in paragraph (d)(1) of this
section, a petitioner who wishes to seek intervention as a matter of discretion in the
event it is determined that standing as a matter of right is not demonstrated shall
address the following factors in his/her initial petition, which the Commission, the
presiding officer or the Atomic Safety and Licensing Board will consider and
balance:

(1) Factors weighing in favor of allowing intervention—

(1) The extent to which the requestor's/petitioner's participation may
reasonably be expected to assist in developing a sound record;

(11) The nature and extent of the requestor's/petitioner's property,
financial or other interests in the proceeding; and

(111) The possible effect of any decision or order that may be issued in
the proceeding on the requestor's/petitioner's interest;

(2) Factors weighing against allowing intervention—

(1) The availability of other means whereby the requestor's/petitioner's
interest will be protected;
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(i1) The extent to which the requestor's/petitioner's interest will be
represented by existing parties; and

(i11) The extent to which the requestor's/petitioner's participation will
inappropriately broaden the issues or delay the proceeding.

(f) Contentions. (1) A request for hearing or petition for leave to intervene must set
forth with particularity the contentions sought to be raised. For each contention, the
request or petition must:

(1) Provide a specific statement of the issue of law or fact to be raised
or controverted, provided further, that the issue of law or fact to be
raised in a request for hearing under 10 CFR 52.103(b) must be
directed at demonstrating that one or more of the acceptance criteria
in the combined license have not been, or will not be met, and that the
specific operational consequences of nonconformance would be
contrary to providing reasonable assurance of adequate protection of
the public health and safety;

(11) Provide a brief explanation of the basis for the contention;

(i11) Demonstrate that the issue raised in the contention is within the
scope of the proceeding;

(iv) Demonstrate that the issue raised in the contention is material to
the findings the NRC must make to support the action that is involved
in the proceeding;

(v) Provide a concise statement of the alleged facts or expert opinions
which support the requestor's/petitioner's position on the issue and on
which the petitioner intends to rely at hearing, together with
references to the specific sources and documents on which the
requestor/petitioner intends to rely to support its position on the issue;

(vi) In a proceeding other than one under 10 CFR 52.103, provide
sufficient information to show that a genuine dispute exists with the
applicant/licensee on a material issue of law or fact. This information
must include references to specific portions of the application
(including the applicant's environmental report and safety report) that
the petitioner disputes and the supporting reasons for each dispute, or,
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if the petitioner believes that the application fails to contain
information on a relevant matter as required by law, the identification
of each failure and the supporting reasons for the petitioner's belief;
and

(vii) In a proceeding under 10 CFR 52.103(b), the information must
be sufficient, and include supporting information showing, prima
facie, that one or more of the acceptance criteria in the combined
license have not been, or will not be met, and that the specific
operational consequences of nonconformance would be contrary to
providing reasonable assurance of adequate protection of the public
health and safety. This information must include the specific portion
of the report required by 10 CFR 52.99(c) which the requestor
believes is inaccurate, incorrect, and/or incomplete (i.e., fails to
contain the necessary information required by §52.99(c)). If the
requestor identifies a specific portion of the §52.99(c) report as
incomplete and the requestor contends that the incomplete portion
prevents the requestor from making the necessary prima facie
showing, then the requestor must explain why this deficiency prevents
the requestor from making the prima facie showing.

(2) Contentions must be based on documents or other information available
at the time the petition is to be filed, such as the application, supporting
safety analysis report, environmental report or other supporting document
filed by an applicant or licensee, or otherwise available to a petitioner. On
issues arising under the National Environmental Policy Act, participants
shall file contentions based on the applicant's environmental report.
Participants may file new or amended environmental contentions after the
deadline in paragraph (b) of this section (e.g., based on a draft or final NRC
environmental impact statement, environmental assessment, or any
supplements to these documents) if the contention complies with the
requirements in paragraph (c) of this section.

(3) If two or more requestors/petitioners seek to co-sponsor a contention, the
requestors/petitioners shall jointly designate a representative who shall have
the authority to act for the requestors/petitioners with respect to that
contention. If a requestor/petitioner seeks to adopt the contention of another
sponsoring requestor/petitioner, the requestor/petitioner who seeks to adopt
the contention must either agree that the sponsoring requestor/petitioner
shall act as the representative with respect to that contention, or jointly
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designate with the sponsoring requestor/petitioner a representative who shall
have the authority to act for the requestors/petitioners with respect to that
contention.

(g) Selection of hearing procedures. A request for hearing and/or petition for leave
to intervene may, except in a proceeding under 10 CFR 52.103, also address the
selection of hearing procedures, taking into account the provisions of §2.310. If a
request/petition relies upon §2.310(d), the request/petition must demonstrate, by
reference to the contention and the bases provided and the specific procedures in
subpart G of this part, that resolution of the contention necessitates resolution of
material issues of fact which may be best determined through the use of the
identified procedures.

(h) Requirements applicable to States, local governmental bodies, and Federally-
recognized Indian Tribes seeking party status. (1) If a State, local governmental
body (county, municipality or other subdivision), or Federally-recognized Indian
Tribe seeks to participate as a party in a proceeding, it must submit a request for
hearing or a petition to intervene containing at least one admissible contention, and
must designate a single representative for the hearing. If a request for hearing or
petition to intervene is granted, the Commission, the presiding officer or the
Atomic Safety and Licensing Board ruling on the request will admit as a party to
the proceeding a single designated representative of the State, a single designated
representative for each local governmental body (county, municipality or other
subdivision), and a single designated representative for each Federally-recognized
Indian Tribe. Where a State's constitution provides that both the Governor and
another State official or State governmental body may represent the interests of the
State in a proceeding, the Governor and the other State official/government body
will be considered separate participants.

(2) If the proceeding pertains to a production or utilization facility (as
defined in §50.2 of this chapter) located within the boundaries of the State,
local governmental body, or Federally-recognized Indian Tribe seeking to
participate as a party, no further demonstration of standing is required. If the
production or utilization facility is not located within the boundaries of the
State, local governmental body, or Federally-recognized Indian Tribe
seeking to participate as a party, the State, local governmental body, or
Federally-recognized Indian Tribe also must demonstrate standing.

(3) In any proceeding on an application for a construction authorization for a
high-level radioactive waste repository at a geologic repository operations
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area under parts 60 or 63 of this chapter, or an application for a license to
receive and possess high-level radioactive waste at a geologic repository
operations area under parts 60 or 63 of this chapter, the Commission shall
permit intervention by the State and local governmental body (county,
municipality or other subdivision) in which such an area is located and by
any affected Federally-recognized Indian Tribe as defined in parts 60 or 63
of this chapter if the requirements of paragraph (f) of this section are
satisfied with respect to at least one contention. All other petitions for
intervention in any such proceeding must be reviewed under the provisions
of paragraphs (a) through (f) of this section.

(1) Answers to hearing requests, intervention petitions, and motions for leave to file
new or amended contentions filed after the deadline. Unless otherwise specified by
the Commission, the presiding officer, or the Atomic Safety and Licensing Board
designated to rule on the request, petition, or motion—

(1) The applicant/licensee, the NRC staff, and other parties to a proceeding
may file an answer to a hearing request, intervention petition, or motion for
leave to file amended or new contentions filed after the deadline in
§2.309(b) within 25 days after service of the request, petition, or motion.
Answers should address, at a minimum, the factors set forth in paragraphs
(a) through (h) of this section insofar as these sections apply to the filing that
is the subject of the answer.

(2) Except in a proceeding under §52.103 of this chapter, the participant who
filed the hearing request, intervention petition, or motion for leave to file
new or amended contentions after the deadline may file a reply to any
answer. The reply must be filed within 7 days after service of that answer.

(3) No other written answers or replies will be entertained.

(j) Decision on request/petition. (1) In all proceedings other than a proceeding
under §52.103 of this chapter, the presiding officer shall issue a decision on each
request for hearing or petition to intervene within 45 days of the conclusion of the
initial pre-hearing conference or, if no pre-hearing conference is conducted, within
45 days after the filing of answers and replies under paragraph (i) of this section.
With respect to a request to admit amended or new contentions, the presiding
officer shall issue a decision on each such request within 45 days of the conclusion
of any pre-hearing conference that may be conducted regarding the proposed
amended or new contentions or, if no pre-hearing conference is conducted, within
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45 days after the filing of answers and replies, if any. In the event the presiding
officer cannot issue a decision within 45 days, the presiding officer shall issue a
notice advising the Commission and the parties, and the notice shall include the
expected date of when the decision will issue.

(2) The Commission, acting as the presiding officer, shall expeditiously
grant or deny the request for hearing in a proceeding under §52.103 of this
chapter. The Commission's decision may not be the subject of any appeal
under §2.311.

10 C.F.R. § 40.31. Application for specific licenses.

(a) A person may file an application for specific license on NRC Form 313,
“Application for Material License,” in accordance with the instructions in §40.5 of
this chapter. Information contained in previous applications, statements or reports
filed with the Commission may be incorporated by reference provided that the
reference is clear and specific.

(b) The Commission may at any time after the filing of the original application,
and before the expiration of the license, require further statements in order to
enable the Commission to determine whether the application should be granted or
denied or whether a license should be modified or revoked. All applications and
statements shall be signed by the applicant or licensee or a person duly authorized
to act for and on his behalf.

(c) Applications and documents submitted to the Commission in connection with
applications will be made available for public inspection in accordance with the
provisions of the regulations contained in parts 2 and 9 of this chapter.

(d) An application for a license filed pursuant to the regulations in this part will be
considered also as an application for licenses authorizing other activities for which
licenses are required by the Act: Provided, That the application specifies the
additional activities for which licenses are requested and complies with regulations
of the Commission as to applications for such licenses.

(e) Each application for a source material license, other than a license exempted
from part 170 of this chapter, shall be accompanied by the fee prescribed in
§170.31 of this chapter. No fee will be required to accompany an application for
renewal or amendment of a license, except as provided in §170.31 of this chapter.
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(f) An application for a license to possess and use source material for uranium
milling, production of uranium hexafluoride, or for the conduct of any other
activity which the Commission has determined pursuant to subpart A of part 51 of
this chapter will significantly affect the quality of the environment shall be filed at
least 9 months prior to commencement of construction of the plant or facility in
which the activity will be conducted and shall be accompanied by any
Environmental Report required pursuant to subpart A of part 51 of this chapter.

(g) An applicant for a license to possess and use source material, or the recipient of
such a license shall report information to the Commission as follows:

(1) In response to a written request by the Commission, a uranium or
thorium processing plant, and any other applicant for a license to possess
and use source material, shall submit facility information described in
§75.10 of this chapter on IAEA Design Information Questionnaire forms and
site information on DOC/NRC Form AP-A, and associated forms;

(2) As required by the Additional Protocol, a uranium or thorium processing
plant, and any other applicant for a license to possess and use source
material, shall submit location information described in §75.11 of this
chapter on DOC/NRC Form AP-1 and associated forms; shall permit
verification of this information by the International Atomic Energy Agency
(IAEA); and shall take other actions as may be necessary to implement the
US/IAEA Safeguards Agreement, as described in part 75 of this chapter; or

(3) As required by the Additional Protocol, an ore processing plant or a
facility using or storing ore concentrates or other impure source materials
shall submit the information described in §75.11 of this chapter, as
appropriate, on DOC/NRC Form AP-1 and associated forms; shall permit
verification of this information by the International Atomic Energy Agency
(IAEA); and shall take other actions as may be necessary to implement the
US/TAEA Safeguards Agreement, as described in part 75 of this chapter.

(h) An application for a license to receive, possess, and use source material for
uranium or thorium milling or byproduct material, as defined in this part, at sites
formerly associated with such milling shall contain proposed written specifications
relating to milling operations and the disposition of the byproduct material to
achieve the requirements and objectives set forth in appendix A of this part. Each
application must clearly demonstrate how the requirements and objectives set forth
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in appendix A of this part have been addressed. Failure to clearly demonstrate how
the requirements and objectives in appendix A have been addressed shall be
grounds for refusing to accept an application.

(1) As provided by §40.36, certain applications for specific licenses filed under this
part must contain a proposed decommissioning funding plan or a certification of
financial assurance for decommissioning. In the case of renewal applications
submitted before July 27, 1990, this submittal may follow the renewal application
but must be submitted on or before July 27, 1990.

()(1) Each application to possess uranium hexafluoride in excess of 50 kilograms
in a single container or 1000 kilograms total must contain either:

(1) An evaluation showing that the maximum intake of uranium by a
member of the public due to a release would not exceed 2 milligrams;
or

(i1) An emergency plan for responding to the radiological hazards of
an accidental release of source material and to any associated

chemical hazards directly incident thereto.

(2) One or more of the following factors may be used to support an
evaluation submitted under paragraph (j)(1)(1) of this section:

(1) All or part of the radioactive material is not subject to release
during an accident because of the way it is stored or packaged;

(i1) Facility design or engineered safety features in the facility would
reduce the amount of the release; or

(i11) Other factors appropriate for the specific facility.

(3) An emergency plan submitted under paragraph (j)(1)(i1) of this section
must include the following:

(1) Facility description. A brief description of the licensee's facility
and area near the site.

(i1) Types of accidents. An identification of each type of accident for
which protective actions may be needed.
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(111) Classification of accidents. A classification system for classifying
accidents as alerts or site area emergencies.

(iv) Detection of accidents. Identification of the means of detecting
each type of radioactive materials accident in a timely manner.

(v) Mitigation of consequences. A brief description of the means and
equipment for mitigating the consequences of each type of accident,

including those provided to protect workers onsite, and a description
of the program for maintaining the equipment.

(vi) Assessment of releases. A brief description of the methods and
equipment to assess releases of radioactive materials.

(vii) Responsibilities. A brief description of the responsibilities of
licensee personnel should an accident occur, including identification
of personnel responsible for promptly notifying offsite response
organizations and the NRC; also responsibilities for developing,
maintaining, and updating the plan.

(viii) Notification and coordination. A commitment to and a brief
description of the means to promptly notify offsite response
organizations and request offsite assistance, including medical
assistance for the treatment of contaminated injured onsite workers
when appropriate. A control point must be established. The
notification and coordination must be planned so that unavailability of
some personnel, parts of the facility, and some equipment will not
prevent the notification and coordination. The licensee shall also
commit to notify the NRC operations center immediately after
notification of the offsite response organizations and not later than one
hour after the licensee declares an emergency.!

(ix) Information to be communicated. A brief description of the types
of information on facility status, radioactive releases, and

' These reporting requirements do not supersede or release licensees of complying
with the requirements under the Emergency Planning and Community Right-to-
Know Act of 1986, Title III. Pub. L. 99-499 or other state or federal reporting
requirements.
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recommended protective actions, if necessary, to be given to offsite
response organizations and to the NRC.

(x) Training. A brief description of the frequency, performance
objectives and plans for the training that the licensee will provide
workers on how to respond to an emergency including any special
instructions and orientation tours the licensee would offer to fire,
police, medical and other emergency personnel. The training shall
familiarize personnel with site-specific emergency procedures. Also,
the training shall thoroughly prepare site personnel for their
responsibilities in the event of accident scenarios postulated as most
probable for the specific site, including the use of team training for
such scenarios.

(x1) Safe shutdown. A brief description of the means of restoring the
facility to a safe condition after an accident.

(xi1) Exercises. Provisions for conducting quarterly communications
checks with offsite response organizations and biennial onsite
exercises to test response to simulated emergencies. Quarterly
communications checks with offsite response organizations must
include the check and update of all necessary telephone numbers. The
licensee shall invite offsite response organizations to participate in the
biennial exercises. Participation of offsite response organizations in
biennial exercises although recommended is not required. Exercises
must use accident scenarios postulated as most probable for the
specific site and the scenarios shall not be known to most exercise
participants. The licensee shall critique each exercise using
individuals not having direct implementation responsibility for the
plan. Critiques of exercises must evaluate the appropriateness of the
plan, emergency procedures, facilities, equipment, training of
personnel, and overall effectiveness of the response. Deficiencies
found by the critiques must be corrected.

(xii1) Hazardous chemicals. A certification that the application has
met its responsibilities under the Emergency Planning and
Community Right-to-Know Act of 1986, title III, Pub. L. 99-499, if
applicable to the applicant's activities at the proposed place of the use
of the source material.
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(4) The licensee shall allow the offsite response organizations expected to
respond in case of an accident 60 days to comment on the licensee's
emergency plan before submitting it to the NRC. The licensee shall provide
any comments received within the 60 days to the NRC with the emergency
plan.

(k) A license application for a uranium enrichment facility must be accompanied
by an Environmental Report required under subpart A of part 51 of this chapter.

(1) A license application that involves the use of source material in a uranium
enrichment facility must include the applicant's provisions for liability insurance.

(m) Each applicant for a license for the possession of source material at a facility
for the production or conversion of uranium hexafluoride shall protect Safeguards
Information against unauthorized disclosure in accordance with the requirements in
§§73.21 and 73.22 of this chapter, as applicable. Each applicant for a license for
source material shall protect Safeguards Information against unauthorized
disclosure in accordance with the requirements in §73.21 and the requirements of
§73.22 or §73.23 of this chapter, as applicable.

10 C.F.R. Part 40, Appendix A (Excerpts). Criteria Relating to the Operation
of Uranium Mills and the Disposition of Tailings or Wastes Produced by the
Extraction or Concentration of Source Material From Ores Processed
Primarily for Their Source Material Content.

Introduction. Every applicant for a license to possess and use source material in
conjunction with uranium or thorium milling, or byproduct material at sites
formerly associated with such milling, is required by the provisions of §40.31(h) to
include in a license application proposed specifications relating to milling
operations and the disposition of tailings or wastes resulting from such milling
activities. This appendix establishes technical, financial, ownership, and long-term
site surveillance criteria relating to the siting, operation, decontamination,
decommissioning, and reclamation of mills and tailings or waste systems and sites
at which such mills and systems are located. As used in this appendix, the term ““as
low as is reasonably achievable” has the same meaning as in §20.1003 of this
chapter.

In many cases, flexibility is provided in the criteria to allow achieving an optimum
tailings disposal program on a site-specific basis. However, in such cases the
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objectives, technical alternatives and concerns which must be taken into account in
developing a tailings program are identified. As provided by the provisions of
§40.31(h) applications for licenses must clearly demonstrate how the criteria have
been addressed.

The specifications must be developed considering the expected full capacity of
tailings or waste systems and the lifetime of mill operations. Where later
expansions of systems or operations may be likely (for example, where large
quantities of ore now marginally uneconomical may be stockpiled), the
amenability of the disposal system to accommodate increased capacities without
degradation in long-term stability and other performance factors must be evaluated.

Licensees or applicants may propose alternatives to the specific requirements in
this appendix. The alternative proposals may take into account local or regional
conditions, including geology, topography, hydrology, and meterology. The
Commission may find that the proposed alternatives meet the Commission's
requirements if the alternatives will achieve a level of stabilization and
containment of the sites concerned, and a level of protection for public health,
safety, and the environment from radiological and nonradiological hazards
associated with the sites, which is equivalent to, to the extent practicable, or more
stringent than the level which would be achieved by the requirements of this
appendix and the standards promulgated by the Environmental Protection Agency
in 40 CFR part 192, subparts D and E.

All site specific licensing decisions based on the criteria in this appendix or
alternatives proposed by licensees or applicants will take into account the risk to
the public health and safety and the environment with due consideration to the
economic costs involved and any other factors the Commission determines to be
appropriate. In implementing this appendix, the Commission will consider
“practicable” and “reasonably achievable” as equivalent terms. Decisions involved
these terms will take into account the state of technology, and the economics of
improvements in relation to benefits to the public health and safety, and other
societal and socioeconomic considerations, and in relation to the utilization of
atomic energy in the public interest.

The following definitions apply to the specified terms as used in this appendix:
Aquifer means a geologic formation, group of formations, or part of a formation

capable of yielding a significant amount of groundwater to wells or springs. Any
saturated zone created by uranium or thorium recovery operations would not be
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considered an aquifer unless the zone is or potentially is (1) hydraulically
interconnected to a natural aquifer, (2) capable of discharge to surface water, or (3)
reasonably accessible because of migration beyond the vertical projection of the
boundary of the land transferred for long-term government ownership and care in
accordance with Criterion 11 of this appendix.

As expeditiously as practicable considering technological feasibility, for the
purposes of Criterion 6A, means as quickly as possible considering: the physical
characteristics of the tailings and the site; the limits of available technology; the
need for consistency with mandatory requirements of other regulatory programs;
and factors beyond the control of the licensee. The phrase permits consideration of
the cost of compliance only to the extent specifically provided for by use of the
term available technology.

Available technology means technologies and methods for emplacing a final radon
barrier on uranium mill tailings piles or impoundments. This term shall not be
construed to include extraordinary measures or techniques that would impose costs
that are grossly excessive as measured by practice within the industry (or one that
is reasonably analogous), (such as, by way of illustration only, unreasonable
overtime, staffing, or transportation requirements, etc., considering normal practice
in the industry; laser fusion of soils, etc.), provided there is reasonable progress
toward emplacement of the final radon barrier. To determine grossly excessive
costs, the relevant baseline against which cost shall be compared is the cost
estimate for tailings impoundment closure contained in the licensee's approved
reclamation plan, but costs beyond these estimates shall not automatically be
considered grossly excessive.

Closure means the activities following operations to decontaminate and
decommission the buildings and site used to produce byproduct materials and
reclaim the tailings and/or waste disposal area.

Closure plan means the Commission approved plan to accomplish closure.
Compliance period begins when the Commission sets secondary groundwater
protection standards and ends when the owner or operator's license is terminated

and the site 1s transferred to the State or Federal agency for long-term care.

Dike means an embankment or ridge of either natural or man-made materials used
to prevent the movement of liquids, sludges, solids or other materials.
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Disposal area means the area containing byproduct materials to which the
requirements of Criterion 6 apply.

Existing portion means that land surface area of an existing surface impoundment
on which significant quantities of uranium or thorium byproduct materials had
been placed prior to September 30, 1983.

Factors beyond the control of the licensee means factors proximately causing delay
in meeting the schedule in the applicable reclamation plan for the timely
emplacement of the final radon barrier notwithstanding the good faith efforts of the
licensee to complete the barrier in compliance with paragraph (1) of Criterion 6A.
These factors may include, but are not limited to—

(1) Physical conditions at the site;

(2) Inclement weather or climatic conditions;

(3) An act of God,;

(4) An act of war;

(5) A judicial or administrative order or decision, or change to the statutory,
regulatory, or other legal requirements applicable to the licensee's facility that
would preclude or delay the performance of activities required for compliance;

(6) Labor disturbances;

(7) Any modifications, cessation or delay ordered by State, Federal, or local
agencies;

(8) Delays beyond the time reasonably required in obtaining necessary government
permits, licenses, approvals, or consent for activities described in the reclamation
plan proposed by the licensee that result from agency failure to take final action
after the licensee has made a good faith, timely effort to submit legally sufficient
applications, responses to requests (including relevant data requested by the
agencies), or other information, including approval of the reclamation plan; and

(9) An act or omission of any third party over whom the licensee has no control.
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Final radon barrier means the earthen cover (or approved alternative cover) over
tailings or waste constructed to comply with Criterion 6 of this appendix
(excluding erosion protection features).

Groundwater means water below the land surface in a zone of saturation. For
purposes of this appendix, groundwater is the water contained within an aquifer as
defined above.

Leachate means any liquid, including any suspended or dissolved components in
the liquid, that has percolated through or drained from the byproduct material.

Licensed site means the area contained within the boundary of a location under the
control of persons generating or storing byproduct materials under a Commission
license.

Liner means a continuous layer of natural or man-made materials, beneath or on
the sides of a surface impoundment which restricts the downward or lateral escape
of byproduct material, hazardous constituents, or leachate.

Milestone means an action or event that is required to occur by an enforceable date.

Operation means that a uranium or thorium mill tailings pile or impoundment is
being used for the continued placement of byproduct material or is in standby
status for such placement. A pile or impoundment is in operation from the day that
byproduct material is first placed in the pile or impoundment until the day final
closure begins.

Point of compliance is the site specific location in the uppermost aquifer where the
groundwater protection standard must be met.

Reclamation plan, for the purposes of Criterion 6A, means the plan detailing
activities to accomplish reclamation of the tailings or waste disposal area in
accordance with the technical criteria of this appendix. The reclamation plan must
include a schedule for reclamation milestones that are key to the completion of the
final radon barrier including as appropriate, but not limited to, wind blown tailings
retrieval and placement on the pile, interim stabilization (including dewatering or
the removal of freestanding liquids and recontouring), and final radon barrier
construction. (Reclamation of tailings must also be addressed in the closure plan;
the detailed reclamation plan may be incorporated into the closure plan.)
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Surface impoundment means a natural topographic depression, man-made
excavation, or diked area, which is designed to hold an accumulation of liquid
wastes or wastes containing free liquids, and which is not an injection well.

Uppermost aquifer means the geologic formation nearest the natural ground
surface that is an aquifer, as well as lower aquifers that are hydraulically
interconnected with this aquifer within the facility's property boundary.

I. Technical Criteria

Criterion 5—-Criteria SA-5D and new Criterion 13 incorporate the basic
groundwater protection standards imposed by the Environmental Protection
Agency in 40 CFR part 192, subparts D and E (48 FR 45926; October 7, 1983)
which apply during operations and prior to the end of closure. Groundwater
monitoring to comply with these standards is required by Criterion 7A.

5A(1)—The primary groundwater protection standard is a design standard for
surface impoundments used to manage uranium and thorium byproduct material.
Unless exempted under paragraph 5SA(3) of this criterion, surface impoundments
(except for an existing portion) must have a liner that is designed, constructed, and
installed to prevent any migration of wastes out of the impoundment to the
adjacent subsurface soil, groundwater, or surface water at any time during the
active life (including the closure period) of the impoundment. The liner may be
constructed of materials that may allow wastes to migrate into the liner (but not
into the adjacent subsurface soil, groundwater, or surface water) during the active
life of the facility, provided that impoundment closure includes removal or
decontamination of all waste residues, contaminated containment system
components (liners, etc.), contaminated subsoils, and structures and equipment
contaminated with waste and leachate. For impoundments that will be closed with
the liner material left in place, the liner must be constructed of materials that can
prevent wastes from migrating into the liner during the active life of the facility.

5A(2)—The liner required by paragraph 5A(1) above must be—
(a) Constructed of materials that have appropriate chemical properties and

sufficient strength and thickness to prevent failure due to pressure gradients
(including static head and external hydrogeologic forces), physical contact

38a



USCA Case #20-1489  Document #1901232 Filed: 06/03/2021  Page 42 of 117

with the waste or leachate to which they are exposed, climatic conditions,
the stress of installation, and the stress of daily operation;

(b) Placed upon a foundation or base capable of providing support to the
liner and resistance to pressure gradients above and below the liner to
prevent failure of the liner due to settlement, compression, or uplift; and

(c) Installed to cover all surrounding earth likely to be in contact with the
wastes or leachate.

5A(3)—The applicant or licensee will be exempted from the requirements of
paragraph SA(1) of this criterion if the Commission finds, based on a
demonstration by the applicant or licensee, that alternate design and operating
practices, including the closure plan, together with site characteristics will prevent
the migration of any hazardous constituents into groundwater or surface water at
any future time. In deciding whether to grant an exemption, the Commission will
consider—

(a) The nature and quantity of the wastes;
(b) The proposed alternate design and operation;

(c) The hydrogeologic setting of the facility, including the attenuative
capacity and thickness of the liners and soils present between the
impoundment and groundwater or surface water; and

(d) All other factors which would influence the quality and mobility of the
leachate produced and the potential for it to migrate to groundwater or
surface water.

5A(4)—A surface impoundment must be designed, constructed, maintained, and
operated to prevent overtopping resulting from normal or abnormal operations,
overfilling, wind and wave actions, rainfall, or run-on; from malfunctions of level
controllers, alarms, and other equipment; and from human error.

5A(5)—When dikes are used to form the surface impoundment, the dikes must be
designed, constructed, and maintained with sufficient structural integrity to prevent
massive failure of the dikes. In ensuring structural integrity, it must not be
presumed that the liner system will function without leakage during the active life
of the impoundment.
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5B(1)—Uranium and thorium byproduct materials must be managed to conform to
the following secondary groundwater protection standard: Hazardous constituents
entering the groundwater from a licensed site must not exceed the specified
concentration limits in the uppermost aquifer beyond the point of compliance
during the compliance period. Hazardous constituents are those constituents
identified by the Commission pursuant to paragraph 5B(2) of this criterion.
Specified concentration limits are those limits established by the Commission as
indicated in paragraph 5B(5) of this criterion. The Commission will also establish
the point of compliance and compliance period on a site specific basis through
license conditions and orders. The objective in selecting the point of compliance is
to provide the earliest practicable warning that the impoundment is releasing
hazardous constituents to the groundwater. The point of compliance must be
selected to provide prompt indication of groundwater contamination on the
hydraulically downgradient edge of the disposal area. The Commission shall
identify hazardous constituents, establish concentration limits, set the compliance
period, and may adjust the point of compliance if needed to accord with developed
data and site information as to the flow of groundwater or contaminants, when the
detection monitoring established under Criterion 7A indicates leakage of hazardous
constituents from the disposal area.

5B(2)—A constituent becomes a hazardous constituent subject to paragraph 5B(5)
only when the constituent meets all three of the following tests:

(a) The constituent is reasonably expected to be in or derived from the
byproduct material in the disposal area;

(b) The constituent has been detected in the groundwater in the uppermost
aquifer; and

(c) The constituent is listed in Criterion 13 of this appendix.

5B(3)—Even when constituents meet all three tests in paragraph 5B(2) of this
criterion, the Commission may exclude a detected constituent from the set of
hazardous constituents on a site specific basis if it finds that the constituent is not
capable of posing a substantial present or potential hazard to human health or the
environment. In deciding whether to exclude constituents, the Commission will
consider the following:

(a) Potential adverse effects on groundwater quality, considering—
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(1) The physical and chemical characteristics of the waste in the
licensed site, including its potential for migration;

(i1) The hydrogeological characteristics of the facility and surrounding
land;

(i11) The quantity of groundwater and the direction of groundwater
flow;

(iv) The proximity and withdrawal rates of groundwater users;
(v) The current and future uses of groundwater in the area;

(vi) The existing quality of groundwater, including other sources of
contamination and their cumulative impact on the groundwater

quality;

(vii) The potential for health risks caused by human exposure to waste
constituents;

(viii) The potential damage to wildlife, crops, vegetation, and physical
structures caused by exposure to waste constituents;

(ix) The persistence and permanence of the potential adverse effects.

(b) Potential adverse effects on hydraulically-connected surface water
quality, considering—

(1) The volume and physical and chemical characteristics of the waste
in the licensed site;

(i1) The hydrogeological characteristics of the facility and surrounding
land;

(i11) The quantity and quality of groundwater, and the direction of
groundwater flow;

(iv) The patterns of rainfall in the region;
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(v) The proximity of the licensed site to surface waters;

(vi) The current and future uses of surface waters in the area and any
water quality standards established for those surface waters;

(vii) The existing quality of surface water, including other sources of
contamination and the cumulative impact on surface-water quality;

(viii) The potential for health risks caused by human exposure to
waste constituents;

(ix) The potential damage to wildlife, crops, vegetation, and physical
structures caused by exposure to waste constituents; and

(x) The persistence and permanence of the potential adverse effects.

5B(4)—In making any determinations under paragraphs 5B(3) and 5B(6) of this
criterion about the use of groundwater in the area around the facility, the
Commission will consider any identification of underground sources of drinking
water and exempted aquifers made by the Environmental Protection Agency.

5B(5)—At the point of compliance, the concentration of a hazardous constituent
must not exceed—

(a) The Commission approved background concentration of that constituent
in the groundwater;

(b) The respective value given in the table in paragraph 5C if the constituent
is listed in the table and if the background level of the constituent is below
the value listed; or

(c) An alternate concentration limit established by the Commission.

5B(6)—Conceptually, background concentrations pose no incremental hazards and
the drinking water limits in paragraph 5C state acceptable hazards but these two
options may not be practically achievable at a specific site. Alternate concentration
limits that present no significant hazard may be proposed by licensees for
Commission consideration. Licensees must provide the basis for any proposed
limits including consideration of practicable corrective actions, that limits are as
low as reasonably achievable, and information on the factors the Commission must
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consider. The Commission will establish a site specific alternate concentration
limit for a hazardous constituent as provided in paragraph 5B(5) of this criterion if
it finds that the proposed limit is as low as reasonably achievable, after considering
practicable corrective actions, and that the constituent will not pose a substantial
present or potential hazard to human health or the environment as long as the
alternate concentration limit is not exceeded. In making the present and potential
hazard finding, the Commission will consider the following factors:

(a) Potential adverse effects on groundwater quality, considering—

(1) The physical and chemical characteristics of the waste in the
licensed site including its potential for migration;

(11) The hydrogeological characteristics of the facility and surrounding
land;

(111) The quantity of groundwater and the direction of groundwater
flow;

(iv) The proximity and withdrawal rates of groundwater = users;
(v) The current and future uses of groundwater in the area;

(vi) The existing quality of groundwater, including other sources of
contamination and their cumulative impact on the groundwater =

quality;

(vii) The potential for health risks caused by human exposure to waste
constituents;

(viii) The potential damage to wildlife, crops, vegetation, and physical
structures caused by exposure to waste constituents;

(ix) The persistence and permanence of the potential adverse effects.

(b) Potential adverse effects on hydraulically-connected surface water
quality, considering—

(1) The volume and physical and chemical characteristics of the waste
in the licensed site;
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(i1) The hydrogeological characteristics of the facility and surrounding
land;

(i11) The quantity and quality of groundwater, and the direction of
groundwater flow;

(iv) The patterns of rainfall in the region;
(v) The proximity of the licensed site to surface waters;

(vi) The current and future uses of surface waters in the area and any
water quality standards established for those surface waters;

(vii) The existing quality of surface water including other sources of
contamination and the cumulative impact on surface water quality;

(viii) The potential for health risks caused by human exposure to
waste constituents;

(ix) The potential damage to wildlife, crops, vegetation, and physical
structures caused by exposure to waste constituents; and

(x) The persistence and permanence of the potential adverse effects.

5C—Maximum Values for groundwater Protection

Constituent or property Maximum concentration

Milligrams per liter:
Arsenic 0.05
Barium 1.0
Cadmium 0.01
Chromium 0.05
Lead 0.05
Mercury  0.002
Selenium  0.01
Silver 0.05

Endrin (1,2,3,4,10,10-hexachloro-1,7 -expoxy-1,4,4a,5, 6,7,8,9a-octahydro-1, 4-
endo, endo-5,8-dimethano naphthalene) 0.0002
Lindane (1,2,3,4,5,6-hexachlorocyclohexane, gamma isomer) 0.004
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Methoxychlor (1,1,1-Trichloro-2,2-bis (p-methoxyphenylethane) 0.1
Toxaphene (C10 H10 C16, Technical chlorinated camphene, 67-69 percent
chlorine)  0.005

2,4-D (2,4-Dichlorophenoxyacetic acid) 0.1

2,4,5-TP Silvex (2,4,5-Trichlorophenoxypropionic acid) 0.01

Picocuries per liter:

Combined radium-226 and radium-228 5

Gross alpha—particle activity (excluding radon and uranium when producing
uranium byproduct material or radon and thortum when producing thorium
byproduct material) 15

5D—If the groundwater protection standards established under paragraph 5B(1) of
this criterion are exceeded at a licensed site, a corrective action program must be
put into operation as soon as is practicable, and in no event later than eighteen (18)
months after the Commission finds that the standards have been exceeded. The
licensee shall submit the proposed corrective action program and supporting
rationale for Commission approval prior to putting the program into operation,
unless otherwise directed by the Commission. The objective of the program is to
return hazardous constituent concentration levels in groundwater to the
concentration limits set as standards. The licensee's proposed program must
address removing the hazardous constituents that have entered the groundwater at
the point of compliance or treating them in place. The program must also address
removing or treating in place any hazardous constituents that exceed concentration
limits in groundwater between the point of compliance and the downgradient
facility property boundary. The licensee shall continue corrective action measures
to the extent necessary to achieve and maintain compliance with the groundwater
protection standard. The Commission will determine when the licensee may
terminate corrective action measures based on data from the groundwater
monitoring program and other information that provide reasonable assurance that
the groundwater protection standard will not be exceeded.

S5E—In developing and conducting groundwater protection programs, applicants
and licensees shall also consider the following:

(1) Installation of bottom liners (Where synthetic liners are used, a leakage
detection system must be installed immediately below the liner to ensure
major failures are detected if they occur. This is in addition to the
groundwater monitoring program conducted as provided in Criterion 7.
Where clay liners are proposed or relatively thin, in-situ clay soils are to be
relied upon for seepage control, tests must be conducted with representative
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tailings solutions and clay materials to confirm that no significant
deterioration of permeability or stability properties will occur with
continuous exposure of clay to tailings solutions. Tests must be run for a
sufficient period of time to reveal any effects if they are going to occur (in
some cases deterioration has been observed to occur rather rapidly after
about nine months of exposure)).

(2) Mill process designs which provide the maximum practicable recycle of
solutions and conservation of water to reduce the net input of liquid to the
tailings impoundment.

(3) Dewatering of tailings by process devices and/or in-situ drainage systems
(At new sites, tailings must be dewatered by a drainage system installed at
the bottom of the impoundment to lower the phreatic surface and reduce the
driving head of seepage, unless tests show tailings are not amenable to such
a system. Where in-situ dewatering is to be conducted, the impoundment
bottom must be graded to assure that the drains are at a low point. The drains
must be protected by suitable filter materials to assure that drains remain
free running. The drainage system must also be adequately sized to assure
good drainage).

(4) Neutralization to promote immobilization of hazardous constituents.

SF—Where groundwater impacts are occurring at an existing site due to seepage,
action must be taken to alleviate conditions that lead to excessive seepage impacts
and restore groundwater quality. The specific seepage control and groundwater
protection method, or combination of methods, to be used must be worked out on a
site-specific basis. Technical specifications must be prepared to control installation
of seepage control systems. A quality assurance, testing, and inspection program,
which includes supervision by a qualified engineer or scientist, must be established
to assure the specifications are met.

5G—In support of a tailings disposal system proposal, the applicant/operator shall
supply information concerning the following:

(1) The chemical and radioactive characteristics of the waste solutions.
(2) The characteristics of the underlying soil and geologic formations

particularly as they will control transport of contaminants and solutions. This
includes detailed information concerning extent, thickness, uniformity,

46a



USCA Case #20-1489  Document #1901232 Filed: 06/03/2021  Page 50 of 117

shape, and orientation of underlying strata. Hydraulic gradients and
conductivities of the various formations must be determined. This
information must be gathered from borings and field survey methods taken
within the proposed impoundment area and in surrounding areas where
contaminants might migrate to groundwater. The information gathered on
boreholes must include both geologic and geophysical logs in sufficient
number and degree of sophistication to allow determining significant
discontinuities, fractures, and channeled deposits of high hydraulic
conductivity. If field survey methods are used, they should be in addition to
and calibrated with borehole logging. Hydrologic parameters such as
permeability may not be determined on the basis of laboratory analysis of
samples alone; a sufficient amount of field testing (e.g., pump tests) must be
conducted to assure actual field properties are adequately understood.
Testing must be conducted to allow estimating chemi-sorption attenuation
properties of underlying soil and rock.

(3) Location, extent, quality, capacity and current uses of any groundwater at
and near the site.

SH—Steps must be taken during stockpiling of ore to minimize penetration of
radionuclides into underlying soils; suitable methods include lining and/or
compaction of ore storage areas.

II1. Site and Byproduct Material Ownership

Criterion 11—A. These criteria relating to ownership of tailings and their disposal
sites become effective on November 8, 1981, and apply to all licenses terminated,
1ssued, or renewed after that date.

B. Any uranium or thorium milling license or tailings license must contain such
terms and conditions as the Commission determines necessary to assure that prior
to termination of the license, the licensee will comply with ownership requirements
of this criterion for sites used for tailings disposal.

C. Title to the byproduct material licensed under this part and land, including any
interests therein (other than land owned by the United States or by a State) which is
used for the disposal of any such byproduct material, or is essential to ensure the
long term stability of such disposal site, must be transferred to the United States or
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the State in which such land is located, at the option of such State. In view of the
fact that physical isolation must be the primary means of long-term control, and
Government land ownership is a desirable supplementary measure, ownership of
certain severable subsurface interests (for example, mineral rights) may be
determined to be unnecessary to protect the public health and safety and the
environment. In any case, however, the applicant/operator must demonstrate a
serious effort to obtain such subsurface rights, and must, in the event that certain
rights cannot be obtained, provide notification in local public land records of the
fact that the land is being used for the disposal of radioactive material and is
subject to either an NRC general or specific license prohibiting the disruption and
disturbance of the tailings. In some rare cases, such as may occur with deep burial
where no ongoing site surveillance will be required, surface land ownership
transfer requirements may be waived. For licenses issued before November 8§,
1981, the Commission may take into account the status of the ownership of such
land, and interests therein, and the ability of a licensee to transfer title and custody
thereof to the United States or a State.

D. If the Commission subsequent to title transfer determines that use of the surface
or subsurface estates, or both, of the land transferred to the United States or to a
State will not endanger the public health, safety, welfare, or environment, the
Commission may permit the use of the surface or subsurface estates, or both, of
such land in a manner consistent with the provisions provided in these criteria. If
the Commission permits such use of such land, it will provide the person who
transferred such land with the right of first refusal with respect to such use of such
land.

E. Material and land transferred to the United States or a State in accordance with
this Criterion must be transferred without cost to the United States or a State other
than administrative and legal costs incurred in carrying out such transfer.

F. The provisions of this part respecting transfer of title and custody to land and
tailings and wastes do not apply in the case of lands held in trust by the United
States for any Indian Tribe or lands owned by such Indian Tribe subject to a
restriction against alienation imposed by the United States. In the case of such
lands which are used for the disposal of byproduct material, as defined in this part,
the licensee shall enter into arrangements with the Commission as may be
appropriate to assure the long-term surveillance of such lands by the United States.
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10 C.F.R. § 51.20. Criteria for and identification of licensing and regulatory
actions requiring environmental impact statements.

(a) Licensing and regulatory actions requiring an environmental impact statement
shall meet at least one of the following criteria:

(1) The proposed action is a major Federal action significantly affecting the
quality of the human environment.

(2) The proposed action involves a matter which the Commission, in the
exercise of its discretion, has determined should be covered by an
environmental impact statement.

(b) The following types of actions require an environmental impact statement or a
supplement to an environmental impact statement:

(1) Issuance of a limited work authorization or a permit to construct a
nuclear power reactor, testing facility, or fuel reprocessing plant under part
50 of this chapter, or issuance of an early site permit under part 52 of this
chapter.

(2) Issuance or renewal of a full power or design capacity license to operate
a nuclear power reactor, testing facility, or fuel reprocessing plant under part
50 of this chapter, or a combined license under part 52 of this chapter.

(3) Issuance of a permit to construct or a design capacity license to operate
or renewal of a design capacity license to operate an isotopic enrichment
plant pursuant to part 50 of this chapter.

(4) Conversion of a provisional operating license for a nuclear power
reactor, testing facility or fuel reprocessing plant to a full term or design
capacity license pursuant to part 50 of this chapter if a final environmental
impact statement covering full term or design capacity operation has not
been previously prepared.

(5)-(6) [Reserved]
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(7) Issuance of a license to possess and use special nuclear material for
processing and fuel fabrication, scrap recovery, or conversion of uranium
hexafluoride pursuant to part 70 of this chapter.

(8) Issuance of a license to possess and use source material for uranium
milling or production of uranium hexafluoride pursuant to part 40 of this
chapter.

(9) Issuance of a license pursuant to part 72 of this chapter for the storage of
spent fuel in an independent spent fuel storage installation (ISFSI) at a site
not occupied by a nuclear power reactor, or for the storage of spent fuel or
high-level radioactive waste in a monitored retrievable storage installation
(MRS).

(10) Issuance of a license for a uranium enrichment facility.

(11) Issuance of renewal of a license authorizing receipt and disposal of
radioactive waste from other persons pursuant to part 61 of this chapter.

(12) Issuance of a license amendment pursuant to part 61 of this chapter
authorizing (1) closure of a land disposal site, (i1) transfer of the license to
the disposal site owner for the purpose of institutional control, or (ii1)
termination of the license at the end of the institutional control period.

(13) Issuance of a construction authorization and license pursuant to part 60
or part 63 of this chapter.

(14) Any other action which the Commission determines is a major
Commission action significantly affecting the quality of the human
environment. As provided in §51.22(b), the Commission may, in special
circumstances, prepare an environmental impact statement on an action
covered by a categorical exclusion.

10 C.F.R. § 51.29. Scoping-environmental impact statement and supplement
to environmental impact statement.
(a) The scoping process for an environmental impact statement shall begin as soon

as practicable after publication of the notice of intent as provided in §51.116, and
shall be used to:
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(1) Define the proposed action which is to be the subject of the statement or
supplement. For environmental impact statements other than a supplement to
an early site permit final environmental impact statement prepared for a
combined license application, the provisions of 40 CFR 1502.4 will be used
for this purpose. For a supplement to an early site permit final environmental
impact statement prepared for a combined license application, the proposed
action shall be as set forth in the relevant provisions of §51.92(e).

(2) Determine the scope of the statement and identify the significant issues
to be analyzed in depth.

(3) Identify and eliminate from detailed study issues which are peripheral or
are not significant or which have been covered by prior environmental
review. Discussion of these issues in the statement will be limited to a brief
presentation of why they are peripheral or will not have a significant effect
on the quality of the human environment or a reference to their coverage
elsewhere.

(4) Identify any environmental assessments and other environmental impact
statements which are being or will be prepared that are related to but are not
part of the scope of the statement under consideration.

(5) Identify other environmental review and consultation requirements
related to the proposed action so that other required analyses and studies
may be prepared concurrently and integrated with the environmental impact
statement.

(6) Indicate the relationship between the timing of the preparation of
environmental analyses and the Commission's tentative planning and
decision-making schedule.

(7) Identify any cooperating agencies, and as appropriate, allocate
assignments for preparation and schedules for completion of the statement to

the NRC and any cooperating agencies.

(8) Describe the means by which the environmental impact statement will be
prepared, including any contractor assistance to be used.
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(b) At the conclusion of the scoping process, the appropriate NRC staff director
will prepare a concise summary of the determinations and conclusions reached,
including the significant issues identified, and will send a copy of the summary to
each participant in the scoping process.

(c) At any time prior to issuance of the draft environmental impact statement, the
appropriate NRC staff director may revise the determinations made under
paragraph (b) of this section, as appropriate, if substantial changes are made in the
proposed action, or if significant new circumstances or information arise which
bear on the proposed action or its impacts.

10 C.F.R. § 51.45. Environmental report.

(a) General. As required by §§51.50, 51.53, 51.54, 51.55, 51.60, 51.61, 51.62, or
51.68, as appropriate, each applicant or petitioner for rulemaking shall submit with
its application or petition for rulemaking one signed original of a separate
document entitled “Applicant's” or “Petitioner's Environmental Report,” as
appropriate. An applicant or petitioner for rulemaking may submit a supplement to

an environmental report at any time.

(b) Environmental considerations. The environmental report shall contain a
description of the proposed action, a statement of its purposes, a description of the
environment affected, and discuss the following considerations:

(1) The impact of the proposed action on the environment. Impacts shall be
discussed in proportion to their significance;

(2) Any adverse environmental effects which cannot be avoided should the
proposal be implemented;

(3) Alternatives to the proposed action. The discussion of alternatives shall
be sufficiently complete to aid the Commission in developing and exploring,
pursuant to section 102(2)(E) of NEPA, “appropriate alternatives to
recommended courses of action in any proposal which involves unresolved
conflicts concerning alternative uses of available resources.” To the extent
practicable, the environmental impacts of the proposal and the alternatives
should be presented in comparative form;
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(4) The relationship between local short-term uses of man's environment and
the maintenance and enhancement of long-term productivity; and

(5) Any irreversible and irretrievable commitments of resources which
would be involved in the proposed action should it be implemented.

(c) Analysis. The environmental report must include an analysis that considers and
balances the environmental effects of the proposed action, the environmental
impacts of alternatives to the proposed action, and alternatives available for
reducing or avoiding adverse environmental effects. An environmental report
required for materials licenses under §51.60 must also include a description of
those site preparation activities excluded from the definition of construction under
§51.4 which have been or will be undertaken at the proposed site (i.e., those
activities listed in paragraphs (2)(1) and (2)(i1) in the definition of construction
contained in §51.4); a description of the impacts of such excluded site preparation
activities; and an analysis of the cumulative impacts of the proposed action when
added to the impacts of such excluded site preparation activities on the human
environment. An environmental report prepared at the early site permit stage under
§51.50(b), limited work authorization stage under §51.49, construction permit
stage under §51.50(a), or combined license stage under §51.50(¢c) must include a
description of impacts of the preconstruction activities performed by the applicant
at the proposed site (i.e., those activities listed in paragraph (1)(ii) in the definition
of “construction” contained in §51.4), necessary to support the construction and
operation of the facility which is the subject of the early site permit, limited work
authorization, construction permit, or combined license application. The
environmental report must also contain an analysis of the cumulative impacts of
the activities to be authorized by the limited work authorization, construction
permit, or combined license in light of the preconstruction impacts described in the
environmental report. Except for an environmental report prepared at the early site
permit stage, or an environmental report prepared at the license renewal stage
under §51.53(c), the analysis in the environmental report should also include
consideration of the economic, technical, and other benefits and costs of the
proposed action and its alternatives. Environmental reports prepared at the license
renewal stage under §51.53(c) need not discuss the economic or technical benefits
and costs of either the proposed action or alternatives except if these benefits and
costs are either essential for a determination regarding the inclusion of an
alternative in the range of alternatives considered or relevant to mitigation. In
addition, environmental reports prepared under §51.53(¢) need not discuss issues
not related to the environmental effects of the proposed action and its alternatives.
The analyses for environmental reports shall, to the fullest extent practicable,

53a



USCA Case #20-1489  Document #1901232 Filed: 06/03/2021  Page 57 of 117

quantify the various factors considered. To the extent that there are important
qualitative considerations or factors that cannot be quantified, those considerations
or factors shall be discussed in qualitative terms. The environmental report should
contain sufficient data to aid the Commission in its development of an independent
analysis.

(d) Status of compliance. The environmental report shall list all Federal permits,
licenses, approvals and other entitlements which must be obtained in connection
with the proposed action and shall describe the status of compliance with these
requirements. The environmental report shall also include a discussion of the status
of compliance with applicable environmental quality standards and requirements
including, but not limited to, applicable zoning and land-use regulations, and
thermal and other water pollution limitations or requirements which have been
imposed by Federal, State, regional, and local agencies having responsibility for
environmental protection. The discussion of alternatives in the report shall include
a discussion of whether the alternatives will comply with such applicable
environmental quality standards and requirements.

(e) Adverse information. The information submitted pursuant to paragraphs (b)
through (d) of this section should not be confined to information supporting the
proposed action but should also include adverse information.

10 C.F.R. § 51.60. Environmental report—materials licenses.

(a) Each applicant for a license or other form of permission, or an amendment to or
renewal of a license or other form of permission issued pursuant to parts 30, 32,
33, 34, 35, 36, 39, 40, 61, 70 and/or 72 of this chapter, and covered by paragraphs
(b)(1) through (b)(5) of this section, shall submit with its application to: ATTN:
Document Control Desk, Director, Nuclear Material Safety and Safeguards, a
separate document, entitled “Applicant's Environmental Report™ or “Supplement to
Applicant's Environmental Report,” as appropriate. The “Applicant's
Environmental Report” shall contain the information specified in §51.45. If the
application is for an amendment to or a renewal of a license or other form of
permission for which the applicant has previously submitted an environmental
report, the supplement to applicant's environmental report may be limited to
incorporating by reference, updating or supplementing the information previously
submitted to reflect any significant environmental change, including any
significant environmental change resulting from operational experience or a
change in operations or proposed decommissioning activities. If the applicant is the
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U.S. Department of Energy, the environmental report may be in the form of either
an environmental impact statement or an environmental assessment, as appropriate.

(b) As required by paragraph (a) of this section, each applicant shall prepare an
environmental report for the following types of actions:

(1) Issuance or renewal of a license or other form of permission for:

(1) Possession and use of special nuclear material for processing and
fuel fabrication, scrap recovery, or conversion of uranium
hexafluoride pursuant to part 70 of this chapter.

(11) Possession and use of source material for uranium milling or
production of uranium hexafluoride pursuant to part 40 of this
chapter.

(i11) Storage of spent fuel in an independent spent fuel storage
installation (ISFSI) or the storage of spent fuel or high-level radio-
active waste in a monitored retrievable storage installation (MRS)
pursuant to part 72 of this chapter.

(iv) Receipt and disposal of radioactive waste from other persons
pursuant to part 61 of this chapter.

(v) Processing of source material for extraction of rare earth and other
metals.

(vi) Use of radioactive tracers in field flood studies involving
secondary and tertiary oil and gas recovery.

(vii) Construction and operation of a uranium enrichment facility.

(2) Issuance of an amendment that would authorize or result in (i) a
significant expansion of a site, (i1) a significant change in the types of
effluents, (ii1) a significant increase in the amounts of effluents, (iv) a
significant increase in individual or cumulative occupational radiation
exposure, (v) a significant increase in the potential for or consequences from
radiological accidents, or (vi) a significant increase in spent fuel storage
capacity, in a license or other form of permission to conduct an activity
listed in paragraph (b)(1) of this section.
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(3) Amendment of a license to authorize the decommissioning of an
independent spent fuel storage installation (ISFSI) or a monitored retrievable
storage installation (MRS) pursuant to part 72 of this chapter.

(4) Issuance of a license amendment pursuant to part 61 of this chapter
authorizing (1) closure of a land disposal site, (ii) transfer of the license to
the disposal site owner for the purpose of institutional control, or (iii)
termination of the license at the end of the institutional control period.

(5) Any other licensing action for which the Commission determines an
Environmental Report is necessary.

36 C.F.R. Part 800
Subpart A—Purposes and Participants
§ 800.1. Purposes.

(a) Purposes of the section 106 process. Section 106 of the National Historic
Preservation Act requires Federal agencies to take into account the effects of their
undertakings on historic properties and afford the Council a reasonable opportunity
to comment on such undertakings. The procedures in this part define how Federal
agencies meet these statutory responsibilities. The section 106 process seeks to
accommodate historic preservation concerns with the needs of Federal
undertakings through consultation among the agency official and other parties with
an interest in the effects of the undertaking on historic properties, commencing at
the early stages of project planning. The goal of consultation is to identify historic
properties potentially affected by the undertaking, assess its effects and seek ways
to avoid, minimize or mitigate any adverse effects on historic properties.

(b) Relation to other provisions of the act. Section 106 is related to other provisions
of the act designed to further the national policy of historic preservation.
References to those provisions are included in this part to identify circumstances
where they may affect actions taken to meet section 106 requirements. Such
provisions may have their own implementing regulations or guidelines and are not
intended to be implemented by the procedures in this part except insofar as they
relate to the section 106 process. Guidelines, policies, and procedures issued by
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other agencies, including the Secretary, have been cited in this part for ease of
access and are not incorporated by reference.

(c) Timing. The agency official must complete the section 106 process “prior to the
approval of the expenditure of any Federal funds on the undertaking or prior to the
issuance of any license.” This does not prohibit agency official from conducting or
authorizing nondestructive project planning activities before completing
compliance with section 106, provided that such actions do not restrict the
subsequent consideration of alternatives to avoid, minimize or mitigate the
undertaking's adverse effects on historic properties. The agency official shall
ensure that the section 106 process is initiated early in the undertaking's planning,
so that a broad range of alternatives may be considered during the planning process
for the undertaking.

§ 800.2. Participants in the Section 106 process.

(a) Agency official. It is the statutory obligation of the Federal agency to fulfill the
requirements of section 106 and to ensure that an agency official with jurisdiction
over an undertaking takes legal and financial responsibility for section 106
compliance in accordance with subpart B of this part. The agency official has
approval authority for the undertaking and can commit the Federal agency to take
appropriate action for a specific undertaking as a result of section 106 compliance.
For the purposes of subpart C of this part, the agency official has the authority to
commit the Federal agency to any obligation it may assume in the implementation
of a program alternative. The agency official may be a State, local, or tribal
government official who has been delegated legal responsibility for compliance
with section 106 in accordance with Federal law.

(1) Professional standards. Section 112(a)(1)(A) of the act requires each
Federal agency responsible for the protection of historic resources, including
archeological resources, to ensure that all actions taken by employees or
contractors of the agency shall meet professional standards under regulations
developed by the Secretary.

(2) Lead Federal agency. If more than one Federal agency is involved in an
undertaking, some or all the agencies may designate a lead Federal agency,
which shall identify the appropriate official to serve as the agency official
who shall act on their behalf, fulfilling their collective responsibilities under
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section 106. Those Federal agencies that do not designate a lead Federal
agency remain individually responsible for their compliance with this part.

(3) Use of contractors. Consistent with applicable conflict of interest laws,
the agency official may use the services of applicants, consultants, or
designees to prepare information, analyses and recommendations under this
part. The agency official remains legally responsible for all required findings
and determinations. If a document or study is prepared by a non-Federal
party, the agency official is responsible for ensuring that its content meets
applicable standards and guidelines.

(4) Consultation. The agency official shall involve the consulting parties
described in paragraph (c) of this section in findings and determinations
made during the section 106 process. The agency official should plan
consultations appropriate to the scale of the undertaking and the scope of
Federal involvement and coordinated with other requirements of other
statutes, as applicable, such as the National Environmental Policy Act, the
Native American Graves Protection and Repatriation Act, the American
Indian Religious Freedom Act, the Archeological Resources Protection Act,
and agency-specific legislation. The Council encourages the agency official
to use to the extent possible existing agency procedures and mechanisms to
fulfill the consultation requirements of this part.

(b) Council. The Council issues regulations to implement section 106, provides
guidance and advice on the application of the procedures in this part, and generally
oversees the operation of the section 106 process. The Council also consults with
and comments to agency officials on individual undertakings and programs that
affect historic properties.

(1) Council entry into the section 106 process. When the Council determines
that its involvement is necessary to ensure that the purposes of section 106
and the act are met, the Council may enter the section 106 process. Criteria
guiding Council decisions to enter the section 106 process are found in
appendix A to this part. The Council will document that the criteria have
been met and notify the parties to the section 106 process as required by this
part.

(2) Council assistance. Participants in the section 106 process may seek

advice, guidance and assistance from the Council on the application of this
part to specific undertakings, including the resolution of disagreements,

58a



USCA Case #20-1489  Document #1901232 Filed: 06/03/2021  Page 62 of 117

whether or not the Council is formally involved in the review of the
undertaking. If questions arise regarding the conduct of the section 106
process, participants are encouraged to obtain the Council's advice on
completing the process.

(c) Consulting parties. The following parties have consultative roles in the section
106 process.

(1) State historic preservation officer. (1) The State historic preservation
officer (SHPO) reflects the interests of the State and its citizens in the
preservation of their cultural heritage. In accordance with section 101(b)(3)
of the act, the SHPO advises and assists Federal agencies in carrying out
their section 106 responsibilities and cooperates with such agencies, local
governments and organizations and individuals to ensure that historic
properties are taking into consideration at all levels of planning and
development.

(11) If an Indian tribe has assumed the functions of the SHPO in the
section 106 process for undertakings on tribal lands, the SHPO shall
participate as a consulting party if the undertaking takes place on
tribal lands but affects historic properties off tribal lands, if requested
in accordance with §800.3(c)(1), or if the Indian tribe agrees to
include the SHPO pursuant to §800.3(f)(3).

(2) Indian tribes and Native Hawaiian organizations. (i) Consultation on
tribal lands. (A) Tribal historic preservation officer. For a tribe that has
assumed the responsibilities of the SHPO for section 106 on tribal lands
under section 101(d)(2) of the act, the tribal historic preservation officer
(THPO) appointed or designated in accordance with the act is the official
representative for the purposes of section 106. The agency official shall
consult with the THPO 1n lieu of the SHPO regarding undertakings
occurring on or affecting historic properties on tribal lands.

(B) Tribes that have not assumed SHPO functions. When
an Indian tribe has not assumed the responsibilities of the
SHPO for section 106 on tribal lands under section
101(d)(2) of the act, the agency official shall consult with
a representative designated by such Indian tribe in
addition to the SHPO regarding undertakings occurring
on or affecting historic properties on its tribal lands. Such
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Indian tribes have the same rights of consultation and
concurrence that the THPOs are given throughout subpart
B of this part, except that such consultations shall be in
addition to and on the same basis as consultation with the
SHPO.

(i1) Consultation on historic properties of significance to Indian tribes
and Native Hawaiian organizations. Section 101(d)(6)(B) of the act
requires the agency official to consult with any Indian tribe or Native
Hawaiian organization that attaches religious and cultural significance
to historic properties that may be affected by an undertaking. This
requirement applies regardless of the location of the historic property.
Such Indian tribe or Native Hawaiian organization shall be a
consulting party.

(A) The agency official shall ensure that consultation in the
section 106 process provides the Indian tribe or Native
Hawaiian organization a reasonable opportunity to identify its
concerns about historic properties, advise on the identification
and evaluation of historic properties, including those of
traditional religious and cultural importance, articulate its views
on the undertaking's effects on such properties, and participate
in the resolution of adverse effects. It is the responsibility of the
agency official to make a reasonable and good faith effort to
identify Indian tribes and Native Hawaiian organizations that
shall be consulted in the section 106 process. Consultation
should commence early in the planning process, in order to
identify and discuss relevant preservation issues and resolve
concerns about the confidentiality of information on historic
properties.

(B) The Federal Government has a unique legal relationship
with Indian tribes set forth in the Constitution of the United
States, treaties, statutes, and court decisions. Consultation with
Indian tribes should be conducted in a sensitive manner
respectful of tribal sovereignty. Nothing in this part alters,
amends, repeals, interprets, or modifies tribal sovereignty, any
treaty rights, or other rights of an Indian tribe, or preempts,
modifies, or limits the exercise of any such rights.
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(C) Consultation with an Indian tribe must recognize the
government-to-government relationship between the Federal
Government and Indian tribes. The agency official shall consult
with representatives designated or identified by the tribal
government or the governing body of a Native Hawaiian
organization. Consultation with Indian tribes and Native
Hawaiian organizations should be conducted in a manner
sensitive to the concerns and needs of the Indian tribe or Native
Hawaiian organization.

(D) When Indian tribes and Native Hawaiian organizations
attach religious and cultural significance to historic properties
off tribal lands, section 101(d)(6)(B) of the act requires Federal
agencies to consult with such Indian tribes and Native Hawaiian
organizations in the section 106 process. Federal agencies
should be aware that frequently historic properties of religious
and cultural significance are located on ancestral, aboriginal, or
ceded lands of Indian tribes and Native Hawaiian organizations
and should consider that when complying with the procedures
in this part.

(E) An Indian tribe or a Native Hawaiian organization may
enter into an agreement with an agency official that specifies
how they will carry out responsibilities under this part,
including concerns over the confidentiality of information. An
agreement may cover all aspects of tribal participation in the
section 106 process, provided that no modification may be
made in the roles of other parties to the section 106 process
without their consent. An agreement may grant the Indian tribe
or Native Hawaiian organization additional rights to participate
or concur in agency decisions in the section 106 process beyond
those specified in subpart B of this part. The agency official
shall provide a copy of any such agreement to the Council and
the appropriate SHPOs.

(F) An Indian tribe that has not assumed the responsibilities of
the SHPO for section 106 on tribal lands under section
101(d)(2) of the act may notify the agency official in writing
that it is waiving its rights under §800.6(c)(1) to execute a
memorandum of agreement.
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(3) Representatives of local governments. A representative of a local
government with jurisdiction over the area in which the effects of an
undertaking may occur is entitled to participate as a consulting party. Under
other provisions of Federal law, the local government may be authorized to
act as the agency official for purposes of section 106.

(4) Applicants for Federal assistance, permits, licenses, and other approvals.
An applicant for Federal assistance or for a Federal permit, license, or other
approval is entitled to participate as a consulting party as defined in this part.
The agency official may authorize an applicant or group of applicants to
initiate consultation with the SHPO/THPO and others, but remains legally
responsible for all findings and determinations charged to the agency
official. The agency official shall notify the SHPO/THPO when an applicant
or group of applicants is so authorized. A Federal agency may authorize all
applicants in a specific program pursuant to this section by providing notice
to all SHPO/THPOs. Federal agencies that provide authorizations to
applicants remain responsible for their government-to-government
relationships with Indian tribes.

(5) Additional consulting parties. Certain individuals and organizations with
a demonstrated interest in the undertaking may participate as consulting
parties due to the nature of their legal or economic relation to the
undertaking or affected properties, or their concern with the undertaking's
effects on historic properties.

(d) The public—(1) Nature of involvement. The views of the public are essential to
informed Federal decisionmaking in the section 106 process. The agency official
shall seek and consider the views of the public in a manner that reflects the nature
and complexity of the undertaking and its effects on historic properties, the likely
interest of the public in the effects on historic properties, confidentiality concerns
of private individuals and businesses, and the relationship of the Federal
involvement to the undertaking.

(2) Providing notice and information. The agency official must, except
where appropriate to protect confidentiality concerns of affected parties,
provide the public with information about an undertaking and its effects on
historic properties and seek public comment and input. Members of the
public may also provide views on their own initiative for the agency official
to consider in decisionmaking.
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(3) Use of agency procedures. The agency official may use the agency's
procedures for public involvement under the National Environmental Policy
Act or other program requirements in lieu of public involvement
requirements in subpart B of this part, if they provide adequate opportunities
for public involvement consistent with this subpart.

Subpart B—The section 106 Process
§ 800.3. Initiation of the section 106 process.

(a) Establish undertaking. The agency official shall determine whether the
proposed Federal action is an undertaking as defined in §800.16(y) and, if so,
whether it is a type of activity that has the potential to cause effects on historic
properties.

(1) No potential to cause effects. If the undertaking is a type of activity that
does not have the potential to cause effects on historic properties, assuming
such historic properties were present, the agency official has no further
obligations under section 106 or this part.

(2) Program alternatives. If the review of the undertaking is governed by a
Federal agency program alternative established under §800.14 or a
programmatic agreement in existence before January 11, 2001, the agency
official shall follow the program alternative.

(b) Coordinate with other reviews. The agency official should coordinate the steps
of the section 106 process, as appropriate, with the overall planning schedule for
the undertaking and with any reviews required under other authorities such as the
National Environmental Policy Act, the Native American Graves Protection and
Repatriation Act, the American Indian Religious Freedom Act, the Archeological
Resources Protection Act, and agency-specific legislation, such as section 4(f) of
the Department of Transportation Act. Where consistent with the procedures in this
subpart, the agency official may use information developed for other reviews under
Federal, State, or tribal law to meet the requirements of section 106.

(c) Identify the appropriate SHPO and/or THPO. As part of its initial planning, the

agency official shall determine the appropriate SHPO or SHPOs to be involved in
the section 106 process. The agency official shall also determine whether the
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undertaking may occur on or affect historic properties on any tribal lands and, if
so, whether a THPO has assumed the duties of the SHPO. The agency official shall
then initiate consultation with the appropriate officer or officers.

(1) Tribal assumption of SHPO responsibilities. Where an Indian tribe has
assumed the section 106 responsibilities of the SHPO on tribal lands
pursuant to section 101(d)(2) of the act, consultation for undertakings
occurring on tribal land or for effects on tribal land is with the THPO for the
Indian tribe in lieu of the SHPO. Section 101(d)(2)(D)(iii) of the act
authorizes owners of properties on tribal lands which are neither owned by a
member of the tribe nor held in trust by the Secretary for the benefit of the
tribe to request the SHPO to participate in the section 106 process in
addition to the THPO.

(2) Undertakings involving more than one State. If more than one State is
involved in an undertaking, the involved SHPOs may agree to designate a
lead SHPO to act on their behalf in the section 106 process, including taking
actions that would conclude the section 106 process under this subpart.

(3) Conducting consultation. The agency official should consult with the
SHPO/THPO in a manner appropriate to the agency planning process for the
undertaking and to the nature of the undertaking and its effects on historic
properties.

(4) Failure of the SHPO/THPO to respond. If the SHPO/THPO fails to
respond within 30 days of receipt of a request for review of a finding or
determination, the agency official may either proceed to the next step in the
process based on the finding or determination or consult with the Council in
lieu of the SHPO/THPO. If the SHPO/THPO re-enters the Section 106
process, the agency official shall continue the consultation without being
required to reconsider previous findings or determinations.

(d) Consultation on tribal lands. Where the Indian tribe has not assumed the
responsibilities of the SHPO on tribal lands, consultation with the Indian tribe
regarding undertakings occurring on such tribe's lands or effects on such tribal
lands shall be in addition to and on the same basis as consultation with the SHPO.
If the SHPO has withdrawn from the process, the agency official may complete the
section 106 process with the Indian tribe and the Council, as appropriate. An
Indian tribe may enter into an agreement with a SHPO or SHPOs specifying the
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SHPO's participation in the section 106 process for undertakings occurring on or
affecting historic properties on tribal lands.

(e) Plan to involve the public. In consultation with the SHPO/THPO, the agency
official shall plan for involving the public in the section 106 process. The agency
official shall identify the appropriate points for seeking public input and for
notifying the public of proposed actions, consistent with §800.2(d).

(f) Identify other consulting parties. In consultation with the SHPO/THPO, the
agency official shall identify any other parties entitled to be consulting parties and
invite them to participate as such in the section 106 process. The agency official
may invite others to participate as consulting parties as the section 106 process
moves forward.

(1) Involving local governments and applicants. The agency official shall
invite any local governments or applicants that are entitled to be consulting
parties under §800.2(c).

(2) Involving Indian tribes and Native Hawaiian organizations. The agency
official shall make a reasonable and good faith effort to identify any Indian
tribes or Native Hawaiian organizations that might attach religious and
cultural significance to historic properties in the area of potential effects and
invite them to be consulting parties. Such Indian tribe or Native Hawaiian
organization that requests in writing to be a consulting party shall be one.

(3) Requests to be consulting parties. The agency official shall consider all
written requests of individuals and organizations to participate as consulting
parties and, in consultation with the SHPO/THPO and any Indian tribe upon
whose tribal lands an undertaking occurs or affects historic properties,
determine which should be consulting parties.

(g) Expediting consultation. A consultation by the agency official with the
SHPO/THPO and other consulting parties may address multiple steps in §§800.3
through 800.6 where the agency official and the SHPO/THPO agree it is
appropriate as long as the consulting parties and the public have an adequate
opportunity to express their views as provided in §800.2(d).
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§ 800.4. Identification of historic properties.

(a) Determine scope of identification efforts. In consultation with the
SHPO/THPO, the agency official shall:

(1) Determine and document the area of potential effects, as defined in
§800.16(d);

(2) Review existing information on historic properties within the area of
potential effects, including any data concerning possible historic properties
not yet identified;

(3) Seek information, as appropriate, from consulting parties, and other
individuals and organizations likely to have knowledge of, or concerns with,
historic properties in the area, and identify issues relating to the
undertaking's potential effects on historic properties; and

(4) Gather information from any Indian tribe or Native Hawaiian
organization identified pursuant to §800.3(f) to assist in identifying
properties, including those located off tribal lands, which may be of religious
and cultural significance to them and may be eligible for the National
Register, recognizing that an Indian tribe or Native Hawaiian organization
may be reluctant to divulge specific information regarding the location,
nature, and activities associated with such sites. The agency official should
address concerns raised about confidentiality pursuant to §800.11(c).

(b) Identify historic properties. Based on the information gathered under paragraph
(a) of this section, and in consultation with the SHPO/THPO and any Indian tribe
or Native Hawaiian organization that might attach religious and cultural
significance to properties within the area of potential effects, the agency official
shall take the steps necessary to identify historic properties within the area of
potential effects.

(1) Level of effort. The agency official shall make a reasonable and good
faith effort to carry out appropriate identification efforts, which may include
background research, consultation, oral history interviews, sample field
investigation, and field survey. The agency official shall take into account
past planning, research and studies, the magnitude and nature of the
undertaking and the degree of Federal involvement, the nature and extent of
potential effects on historic properties, and the likely nature and location of
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historic properties within the area of potential effects. The Secretary's
standards and guidelines for identification provide guidance on this subject.
The agency official should also consider other applicable professional, State,
tribal, and local laws, standards, and guidelines. The agency official shall
take into account any confidentiality concerns raised by Indian tribes or
Native Hawaiian organizations during the identification process.

(2) Phased identification and evaluation. Where alternatives under
consideration consist of corridors or large land areas, or where access to
properties is restricted, the agency official may use a phased process to
conduct identification and evaluation efforts. The agency official may also
defer final identification and evaluation of historic properties if it is
specifically provided for in a memorandum of agreement executed pursuant
to §800.6, a programmatic agreement executed pursuant to §800.14(b), or
the documents used by an agency official to comply with the National
Environmental Policy Act pursuant to §800.8. The process should establish
the likely presence of historic properties within the area of potential effects
for each alternative or inaccessible area through background research,
consultation and an appropriate level of field investigation, taking into
account the number of alternatives under consideration, the magnitude of the
undertaking and its likely effects, and the views of the SHPO/THPO and any
other consulting parties. As specific aspects or locations of an alternative are
refined or access is gained, the agency official shall proceed with the
identification and evaluation of historic properties in accordance with
paragraphs (b)(1) and (c) of this section.

(c) Evaluate historic significance—(1) Apply National Register criteria. In
consultation with the SHPO/THPO and any Indian tribe or Native Hawaiian
organization that attaches religious and cultural significance to identified properties
and guided by the Secretary's standards and guidelines for evaluation, the agency
official shall apply the National Register criteria (36 CFR part 63) to properties
identified within the area of potential effects that have not been previously
evaluated for National Register eligibility. The passage of time, changing
perceptions of significance, or incomplete prior evaluations may require the agency
official to reevaluate properties previously determined eligible or ineligible. The
agency official shall acknowledge that Indian tribes and Native Hawaiian
organizations possess special expertise in assessing the eligibility of historic
properties that may possess religious and cultural significance to them.
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(2) Determine whether a property is eligible. If the agency official
determines any of the National Register criteria are met and the
SHPO/THPO agrees, the property shall be considered eligible for the
National Register for section 106 purposes. If the agency official determines
the criteria are not met and the SHPO/THPO agrees, the property shall be
considered not eligible. If the agency official and the SHPO/THPO do not
agree, or if the Council or the Secretary so request, the agency official shall
obtain a determination of eligibility from the Secretary pursuant to 36 CFR
part 63. If an Indian tribe or Native Hawaiian organization that attaches
religious and cultural significance to a property off tribal lands does not
agree, it may ask the Council to request the agency official to obtain a
determination of eligibility.

(d) Results of identification and evaluation—(1) No historic properties affected. If
the agency official finds that either there are no historic properties present or there
are historic properties present but the undertaking will have no effect upon them as
defined in §800.16(1), the agency official shall provide documentation of this
finding, as set forth in §800.11(d), to the SHPO/THPO. The agency official shall
notify all consulting parties, including Indian tribes and Native Hawaiian
organizations, and make the documentation available for public inspection prior to
approving the undertaking.

(1) If the SHPO/THPO, or the Council if it has entered the section 106
process, does not object within 30 days of receipt of an adequately
documented finding, the agency official's responsibilities under
section 106 are fulfilled.

(i1) If the SHPO/THPO objects within 30 days of receipt of an
adequately documented finding, the agency official shall either
consult with the objecting party to resolve the disagreement, or
forward the finding and supporting documentation to the Council and
request that the Council review the finding pursuant to paragraphs
(d)(1)(iv)(A) through (d)(1)(iv)(C) of this section. When an agency
official forwards such requests for review to the Council, the agency
official shall concurrently notify all consulting parties that such a
request has been made and make the request documentation available
to the public.

(i11) During the SHPO/THPO 30 day review period, the Council may
object to the finding and provide its opinion regarding the finding to
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the agency official and, if the Council determines the issue warrants it,
the head of the agency. A Council decision to provide its opinion to
the head of an agency shall be guided by the criteria in appendix A to
this part. The agency shall then proceed according to paragraphs
(d)(1)(iv)(B) and (d)(1)(iv)(C) of this section.

(1iv) (A) Upon receipt of the request under paragraph (d)(1)(i1) of this
section, the Council will have 30 days in which to review the finding
and provide the agency official and, if the Council determines the
issue warrants it, the head of the agency with the Council's opinion
regarding the finding. A Council decision to provide its opinion to the
head of an agency shall be guided by the criteria in appendix A to this
part. If the Council does not respond within 30 days of receipt of the
request, the agency official's responsibilities under section 106 are
fulfilled.

(B) The person to whom the Council addresses its opinion (the
agency official or the head of the agency) shall take into
account the Council's opinion before the agency reaches a final
decision on the finding.

(C) The person to whom the Council addresses its opinion (the
agency official or the head of the agency) shall then prepare a
summary of the decision that contains the rationale for the
decision and evidence of consideration of the Council's opinion,
and provide it to the Council, the SHPO/THPO, and the
consulting parties. The head of the agency may delegate his or
her duties under this paragraph to the agency's senior policy
official. If the agency official's initial finding will be revised,
the agency official shall proceed in accordance with the revised
finding. If the final decision of the agency is to affirm the initial
agency finding of no historic properties affected, once the
summary of the decision has been sent to the Council, the
SHPO/THPO, and the consulting parties, the agency official's
responsibilities under section 106 are fulfilled.

(D) The Council shall retain a record of agency responses to
Council opinions on their findings of no historic properties
affected. The Council shall make this information available to
the public.
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(2) Historic properties affected. If the agency official finds that there are
historic properties which may be affected by the undertaking, the agency
official shall notify all consulting parties, including Indian tribes or Native
Hawaiian organizations, invite their views on the effects and assess adverse
effects, if any, in accordance with §800.5.

§ 800.5. Assessment of adverse effects.

(a) Apply criteria of adverse effect. In consultation with the SHPO/THPO and any
Indian tribe or Native Hawaiian organization that attaches religious and cultural
significance to identified historic properties, the agency official shall apply the
criteria of adverse effect to historic properties within the area of potential effects.
The agency official shall consider any views concerning such effects which have
been provided by consulting parties and the public.

(1) Criteria of adverse effect. An adverse effect is found when an
undertaking may alter, directly or indirectly, any of the characteristics of a
historic property that qualify the property for inclusion in the National
Register in a manner that would diminish the integrity of the property's
location, design, setting, materials, workmanship, feeling, or association.
Consideration shall be given to all qualifying characteristics of a historic
property, including those that may have been identified subsequent to the
original evaluation of the property's eligibility for the National Register.
Adverse effects may include reasonably foreseeable effects caused by the
undertaking that may occur later in time, be farther removed in distance or
be cumulative.

(2) Examples of adverse effects. Adverse effects on historic properties
include, but are not limited to:

(1) Physical destruction of or damage to all or part of the property;

(11) Alteration of a property, including restoration, rehabilitation,
repair, maintenance, stabilization, hazardous material remediation,
and provision of handicapped access, that is not consistent with the
Secretary's standards for the treatment of historic properties (36 CFR
part 68) and applicable guidelines;
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(i11) Removal of the property from its historic location;

(iv) Change of the character of the property's use or of physical
features within the property's setting that contribute to its historic
significance;

(v) Introduction of visual, atmospheric or audible elements that
diminish the integrity of the property's significant historic features;

(vi) Neglect of a property which causes its deterioration, except where
such neglect and deterioration are recognized qualities of a property of
religious and cultural significance to an Indian tribe or Native
Hawaiian organization; and

(vii) Transfer, lease, or sale of property out of Federal ownership or
control without adequate and legally enforceable restrictions or
conditions to ensure long-term preservation of the property's historic
significance.

(3) Phased application of criteria. Where alternatives under consideration
consist of corridors or large land areas, or where access to properties is
restricted, the agency official may use a phased process in applying the
criteria of adverse effect consistent with phased identification and evaluation
efforts conducted pursuant to §800.4(b)(2).

(b) Finding of no adverse effect. The agency official, in consultation with the
SHPO/THPO, may propose a finding of no adverse effect when the undertaking's
effects do not meet the criteria of paragraph (a)(1) of this section or the
undertaking is modified or conditions are imposed, such as the subsequent review
of plans for rehabilitation by the SHPO/THPO to ensure consistency with the
Secretary's standards for the treatment of historic properties (36 CFR part 68) and
applicable guidelines, to avoid adverse effects.

(c) Consulting party review. If the agency official proposes a finding of no adverse
effect, the agency official shall notify all consulting parties of the finding and
provide them with the documentation specified in §800.11(e). The SHPO/THPO
shall have 30 days from receipt to review the finding.

(1) Agreement with, or no objection to, finding. Unless the Council is
reviewing the finding pursuant to papagraph (c)(3) of this section, the
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agency official may proceed after the close of the 30 day review period if the
SHPO/THPO has agreed with the finding or has not provided a response,
and no consulting party has objected. The agency official shall then carry out
the undertaking in accordance with paragraph (d)(1) of this section.

(2) Disagreement with finding. (i) If within the 30 day review period the
SHPO/THPO or any consulting party notifies the agency official in writing
that it disagrees with the finding and specifies the reasons for the
disagreement in the notification, the agency official shall either consult with
the party to resolve the disagreement, or request the Council to review the
finding pursuant to paragraphs (c¢)(3)(1) and (c)(3)(i1) of this section. The
agency official shall include with such request the documentation specified
in §800.11(e). The agency official shall also concurrently notify all
consulting parties that such a submission has been made and make the
submission documentation available to the public.

(11) If within the 30 day review period the Council provides the agency
official and, if the Council determines the issue warrants it, the head
of the agency, with a written opinion objecting to the finding, the
agency shall then proceed according to paragraph (c)(3)(ii) of this
section. A Council decision to provide its opinion to the head of an
agency shall be guided by the criteria in appendix A to this part.

(i11) The agency official should seek the concurrence of any Indian
tribe or Native Hawaiian organization that has made known to the
agency official that it attaches religious and cultural significance to a
historic property subject to the finding. If such Indian tribe or Native
Hawaiian organization disagrees with the finding, it may within the 30
day review period specify the reasons for disagreeing with the finding
and request the Council to review and object to the finding pursuant to
paragraph (c)(2)(i1) of this section.

(3) Council review of findings. (1) When a finding is submitted to the
Council pursuant to paragraph (c)(2)(1) of this section, the Council shall
review the finding and provide the agency official and, if the Council
determines the issue warrants it, the head of the agency with its opinion as to
whether the adverse effect criteria have been correctly applied. A Council
decision to provide its opinion to the head of an agency shall be guided by
the criteria in appendix A to this part. The Council will provide its opinion
within 15 days of receiving the documented finding from the agency official.
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The Council at its discretion may extend that time period for 15 days, in
which case it shall notify the agency of such extension prior to the end of the
initial 15 day period. If the Council does not respond within the applicable
time period, the agency official's responsibilities under section 106 are
fulfilled.

(11)(A) The person to whom the Council addresses its opinion (the
agency official or the head of the agency) shall take into account the
Council's opinion in reaching a final decision on the finding.

(B) The person to whom the Council addresses its opinion (the
agency official or the head of the agency) shall prepare a
summary of the decision that contains the rationale for the
decision and evidence of consideration of the Council's opinion,
and provide it to the Council, the SHPO/THPO, and the
consulting parties. The head of the agency may delegate his or
her duties under this paragraph to the agency's senior policy
official. If the agency official's initial finding will be revised,
the agency official shall proceed in accordance with the revised
finding. If the final decision of the agency is to affirm the initial
finding of no adverse effect, once the summary of the decision
has been sent to the Council, the SHPO/THPO, and the
consulting parties, the agency official's responsibilities under
section 106 are fulfilled.

(C) The Council shall retain a record of agency responses to
Council opinions on their findings of no adverse effects. The
Council shall make this information available to the public.

(d) Results of assessment—(1) No adverse effect. The agency official shall
maintain a record of the finding and provide information on the finding to the
public on request, consistent with the confidentiality provisions of §800.11(c).
Implementation of the undertaking in accordance with the finding as documented
fulfills the agency official's responsibilities under section 106 and this part. If the
agency official will not conduct the undertaking as proposed in the finding, the
agency official shall reopen consultation under paragraph (a) of this section.

(2) Adverse effect. If an adverse effect is found, the agency official shall
consult further to resolve the adverse effect pursuant to §800.6.
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§ 800.6 Resolution of adverse effects.

(a) Continue consultation. The agency official shall consult with the SHPO/THPO
and other consulting parties, including Indian tribes and Native Hawaiian
organizations, to develop and evaluate alternatives or modifications to the
undertaking that could avoid, minimize, or mitigate adverse effects on historic
properties.

(1) Notify the Council and determine Council participation. The agency
official shall notify the Council of the adverse effect finding by providing
the documentation specified in §800.11(e).

(1) The notice shall invite the Council to participate in the consultation
when:

(A) The agency official wants the Council to participate;

(B) The undertaking has an adverse effect upon a National
Historic Landmark; or

(C) A programmatic agreement under §800.14(b) will be
prepared;

(11) The SHPO/THPO, an Indian tribe or Native Hawaiian
organization, or any other consulting party may at any time
independently request the Council to participate in the consultation.

(i11) The Council shall advise the agency official and all consulting
parties whether it will participate within 15 days of receipt of notice or
other request. Prior to entering the process, the Council shall provide
written notice to the agency official and the consulting parties that its
decision to participate meets the criteria set forth in appendix A to this
part. The Council shall also advise the head of the agency of its
decision to enter the process. Consultation with Council participation
is conducted in accordance with paragraph (b)(2) of this section.

(iv) If the Council does not join the consultation, the agency official

shall proceed with consultation in accordance with paragraph (b)(1) of
this section.
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(2) Involve consulting parties. In addition to the consulting parties identified
under §800.3(f), the agency official, the SHPO/THPO and the Council, if
participating, may agree to invite other individuals or organizations to
become consulting parties. The agency official shall invite any individual or
organization that will assume a specific role or responsibility in a
memorandum of agreement to participate as a consulting party.

(3) Provide documentation. The agency official shall provide to all
consulting parties the documentation specified in §800.11(e), subject to the
confidentiality provisions of §800.11(c), and such other documentation as
may be developed during the consultation to resolve adverse effects.

(4) Involve the public. The agency official shall make information available
to the public, including the documentation specified in §800.11(e), subject to
the confidentiality provisions of §800.11(c). The agency official shall
provide an opportunity for members of the public to express their views on
resolving adverse effects of the undertaking. The agency official should use
appropriate mechanisms, taking into account the magnitude of the
undertaking and the nature of its effects upon historic properties, the likely
effects on historic properties, and the relationship of the Federal involvement
to the undertaking to ensure that the public's views are considered in the
consultation. The agency official should also consider the extent of notice
and information concerning historic preservation issues afforded the public
at earlier steps in the section 106 process to determine the appropriate level
of public involvement when resolving adverse effects so that the standards
of §800.2(d) are met.

(5) Restrictions on disclosure of information. Section 304 of the act and
other authorities may limit the disclosure of information under paragraphs
(a)(3) and (a)(4) of this section. If an Indian tribe or Native Hawaiian
organization objects to the disclosure of information or if the agency official
believes that there are other reasons to withhold information, the agency
official shall comply with §800.11(c) regarding the disclosure of such
information.

(b) Resolve adverse effects—(1) Resolution without the Council. (i) The agency

official shall consult with the SHPO/THPO and other consulting parties to seek
ways to avoid, minimize or mitigate the adverse effects.
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(i1) The agency official may use standard treatments established by the
Council under §800.14(d) as a basis for a memorandum of agreement.

(i11) If the Council decides to join the consultation, the agency official
shall follow paragraph (b)(2) of this section.

(iv) If the agency official and the SHPO/THPO agree on how the
adverse effects will be resolved, they shall execute a memorandum of
agreement. The agency official must submit a copy of the executed
memorandum of agreement, along with the documentation specified
in §800.11(f), to the Council prior to approving the undertaking in
order to meet the requirements of section 106 and this subpart.

(v) If the agency official, and the SHPO/THPO fail to agree on the
terms of a memorandum of agreement, the agency official shall
request the Council to join the consultation and provide the Council
with the documentation set forth in §800.11(g). If the Council decides
to join the consultation, the agency official shall proceed in
accordance with paragraph (b)(2) of this section. If the Council
decides not to join the consultation, the Council will notify the agency
and proceed to comment in accordance with §800.7(c).

(2) Resolution with Council participation. If the Council decides to
participate in the consultation, the agency official shall consult with the
SHPO/THPO, the Council, and other consulting parties, including Indian
tribes and Native Hawaiian organizations under §800.2(c)(3), to seek ways
to avoid, minimize or mitigate the adverse effects. If the agency official, the
SHPO/THPO, and the Council agree on how the adverse effects will be
resolved, they shall execute a memorandum of agreement.

(c) Memorandum of agreement. A memorandum of agreement executed and
implemented pursuant to this section evidences the agency official's compliance
with section 106 and this part and shall govern the undertaking and all of its parts.
The agency official shall ensure that the undertaking is carried out in accordance
with the memorandum of agreement.

(1) Signatories. The signatories have sole authority to execute, amend or
terminate the agreement in accordance with this subpart.
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(1) The agency official and the SHPO/THPO are the signatories to a
memorandum of agreement executed pursuant to paragraph (b)(1) of
this section.

(i1) The agency official, the SHPO/THPO, and the Council are the
signatories to a memorandum of agreement executed pursuant to
paragraph (b)(2) of this section.

(i11) The agency official and the Council are signatories to a
memorandum of agreement executed pursuant to §800.7(a)(2).

(2) Invited signatories. (1) The agency official may invite additional parties
to be signatories to a memorandum of agreement. Any such party that signs
the memorandum of agreement shall have the same rights with regard to
seeking amendment or termination of the memorandum of agreement as
other signatories.

(i1) The agency official may invite an Indian tribe or Native Hawaiian
organization that attaches religious and cultural significance to
historic properties located off tribal lands to be a signatory to a
memorandum of agreement concerning such properties.

(i11) The agency official should invite any party that assumes a
responsibility under a memorandum of agreement to be a signatory.

(iv) The refusal of any party invited to become a signatory to a
memorandum of agreement pursuant to paragraph (c)(2) of this
section does not invalidate the memorandum of agreement.

(3) Concurrence by others. The agency official may invite all consulting
parties to concur in the memorandum of agreement. The signatories may
agree to invite others to concur. The refusal of any party invited to concur in
the memorandum of agreement does not invalidate the memorandum of
agreement.

(4) Reports on implementation. Where the signatories agree it is appropriate,

a memorandum of agreement shall include a provision for monitoring and
reporting on its implementation.
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(5) Duration. A memorandum of agreement shall include provisions for
termination and for reconsideration of terms if the undertaking has not been
implemented within a specified time.

(6) Discoveries. Where the signatories agree it is appropriate, a
memorandum of agreement shall include provisions to deal with the
subsequent discovery or identification of additional historic properties
affected by the undertaking.

(7) Amendments. The signatories to a memorandum of agreement may
amend it. If the Council was not a signatory to the original agreement and
the signatories execute an amended agreement, the agency official shall file
it with the Council.

(8) Termination. If any signatory determines that the terms of a
memorandum of agreement cannot be or are not being carried out, the
signatories shall consult to seek amendment of the agreement. If the
agreement is not amended, any signatory may terminate it. The agency
official shall either execute a memorandum of agreement with signatories
under paragraph (c)(1) of this section or request the comments of the
Council under §800.7(a).

(9) Copies. The agency official shall provide each consulting party with a
copy of any memorandum of agreement executed pursuant to this subpart.

§ 800.7. Failure to resolve adverse effects.

(a) Termination of consultation. After consulting to resolve adverse effects
pursuant to §800.6(b)(2), the agency official, the SHPO/THPO, or the Council may
determine that further consultation will not be productive and terminate
consultation. Any party that terminates consultation shall notify the other
consulting parties and provide them the reasons for terminating in writing.

(1) If the agency official terminates consultation, the head of the agency or
an Assistant Secretary or other officer with major department-wide or
agency-wide responsibilities shall request that the Council comment
pursuant to paragraph (c) of this section and shall notify all consulting
parties of the request.
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(2) If the SHPO terminates consultation, the agency official and the Council
may execute a memorandum of agreement without the SHPO's involvement.

(3) If a THPO terminates consultation regarding an undertaking occurring on
or affecting historic properties on its tribal lands, the Council shall comment
pursuant to paragraph (c) of this section.

(4) If the Council terminates consultation, the Council shall notify the
agency official, the agency's Federal preservation officer and all consulting
parties of the termination and comment under paragraph (c) of this section.
The Council may consult with the agency's Federal preservation officer prior
to terminating consultation to seek to resolve issues concerning the
undertaking and its effects on historic properties.

(b) Comments without termination. The Council may determine that it is
appropriate to provide additional advisory comments upon an undertaking for
which a memorandum of agreement will be executed. The Council shall provide
them to the agency official when it executes the memorandum of agreement.

(c) Comments by the Council—(1) Preparation. The Council shall provide an
opportunity for the agency official, all consulting parties, and the public to provide
their views within the time frame for developing its comments. Upon request of the
Council, the agency official shall provide additional existing information
concerning the undertaking and assist the Council in arranging an onsite inspection
and an opportunity for public participation.

(2) Timing. The Council shall transmit its comments within 45 days of
receipt of a request under paragraph (a)(1) or (a)(3) of this section or
§800.8(¢c)(3), or termination by the Council under §800.6(b)(1)(v) or
paragraph (a)(4) of this section, unless otherwise agreed to by the agency
official.

(3) Transmittal. The Council shall provide its comments to the head of the
agency requesting comment with copies to the agency official, the agency's
Federal preservation officer, all consulting parties, and others as appropriate.

(4) Response to Council comment. The head of the agency shall take into
account the Council's comments in reaching a final decision on the
undertaking. Section 110(1) of the act directs that the head of the agency
shall document this decision and may not delegate his or her responsibilities
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pursuant to section 106. Documenting the agency head's decision shall
include:

(1) Preparing a summary of the decision that contains the rationale for
the decision and evidence of consideration of the Council's comments
and providing it to the Council prior to approval of the undertaking;

(11) Providing a copy of the summary to all consulting parties; and

(111) Notifying the public and making the record available for public
inspection.

§ 800.8. Coordination With the National Environmental Policy Act.

(a) General principles—(1) Early coordination. Federal agencies are encouraged to
coordinate compliance with section 106 and the procedures in this part with any
steps taken to meet the requirements of the National Environmental Policy Act
(NEPA). Agencies should consider their section 106 responsibilities as early as
possible in the NEPA process, and plan their public participation, analysis, and
review in such a way that they can meet the purposes and requirements of both
statutes in a timely and efficient manner. The determination of whether an
undertaking is a “major Federal action significantly affecting the quality of the
human environment,” and therefore requires preparation of an environmental
impact statement (EIS) under NEPA, should include consideration of the
undertaking's likely effects on historic properties. A finding of adverse effect on a
historic property does not necessarily require an EIS under NEPA.

(2) Consulting party roles. SHPO/THPOs, Indian tribes, and Native
Hawaiian organizations, other consulting parties, and organizations and
individuals who may be concerned with the possible effects of an agency
action on historic properties should be prepared to consult with agencies
early in the NEPA process, when the purpose of and need for the proposed
action as well as the widest possible range of alternatives are under
consideration.

(3) Inclusion of historic preservation issues. Agency officials should ensure
that preparation of an environmental assessment (EA) and finding of no
significant impact (FONSI) or an EIS and record of decision (ROD) includes
appropriate scoping, identification of historic properties, assessment of
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effects upon them, and consultation leading to resolution of any adverse
effects.

(b) Actions categorically excluded under NEPA. If a project, activity or program is
categorically excluded from NEPA review under an agency's NEPA procedures,
the agency official shall determine if it still qualifies as an undertaking requiring
review under section 106 pursuant to §800.3(a). If so, the agency official shall
proceed with section 106 review in accordance with the procedures in this subpart.

(c) Use of the NEPA process for section 106 purposes. An agency official may use
the process and documentation required for the preparation of an EA/FONSI or an
EIS/ROD to comply with section 106 in lieu of the procedures set forth in §§800.3
through 800.6 if the agency official has notified in advance the SHPO/THPO and
the Council that it intends to do so and the following standards are met.

(1) Standards for developing environmental documents to comply with
Section 106. During preparation of the EA or draft EIS (DEIS) the agency
official shall:

(1) Identify consulting parties either pursuant to §800.3(f) or through
the NEPA scoping process with results consistent with §800.3(f);

(11) Identify historic properties and assess the effects of the
undertaking on such properties in a manner consistent with the
standards and criteria of §§800.4 through 800.5, provided that the
scope and timing of these steps may be phased to reflect the agency
official's consideration of project alternatives in the NEPA process
and the effort is commensurate with the assessment of other
environmental factors;

(i11) Consult regarding the effects of the undertaking on historic
properties with the SHPO/THPO, Indian tribes, and Native Hawaiian
organizations that might attach religious and cultural significance to
affected historic properties, other consulting parties, and the Council,
where appropriate, during NEPA scoping, environmental analysis, and
the preparation of NEPA documents;

(iv) Involve the public in accordance with the agency's published

NEPA procedures; and (v) Develop in consultation with identified
consulting parties alternatives and proposed measures that might
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avoid, minimize or mitigate any adverse effects of the undertaking on
historic properties and describe them in the EA or DEIS.

(2) Review of environmental documents. (1) The agency official shall submit
the EA, DEIS, or EIS to the SHPO/THPO, Indian tribes, and Native
Hawaiian organizations that might attach religious and cultural significance
to affected historic properties, and other consulting parties prior to or when
making the document available for public comment. If the document being
prepared is a DEIS or EIS, the agency official shall also submit it to the
Council.

(11) Prior to or within the time allowed for public comment on the
document, a SHPO/THPO, an Indian tribe or Native Hawaiian
organization, another consulting party or the Council may object to
the agency official that preparation of the EA, DEIS, or EIS has not
met the standards set forth in paragraph (c)(1) of this section or that
the substantive resolution of the effects on historic properties
proposed in an EA, DEIS, or EIS is inadequate. If the agency official
receives such an objection, the agency official shall refer the matter to
the Council.

(3) Resolution of objections. Within 30 days of the agency official's referral
of an objection under paragraph (c)(2)(ii) of this section, the Council shall
review the objection and notify the agency as to its opinion on the objection.

(1) If the Council agrees with the objection:

(A) The Council shall provide the agency official and, if the
Council determines the issue warrants it, the head of the agency
with the Council's opinion regarding the objection. A Council
decision to provide its opinion to the head of an agency shall be
guided by the criteria in appendix A to this part. The person to
whom the Council addresses its opinion (the agency official or
the head of the agency) shall take into account the Council's
opinion in reaching a final decision on the issue of the
objection.

(B) The person to whom the Council addresses its opinion (the

agency official or the head of the agency) shall prepare a
summary of the decision that contains the rationale for the
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decision and evidence of consideration of the Council's opinion,
and provide it to the Council. The head of the agency may
delegate his or her duties under this paragraph to the agency's
senior Policy Official. If the agency official's initial decision
regarding the matter that is the subject of the objection will be
revised, the agency official shall proceed in accordance with the
revised decision. If the final decision of the agency is to affirm
the initial agency decision, once the summary of the final
decision has been sent to the Council, the agency official shall
continue its compliance with this section.

(11) If the Council disagrees with the objection, the Council shall so
notify the agency official, in which case the agency official shall
continue its compliance with this section.

(111) If the Council fails to respond to the objection within the 30 day
period, the agency official shall continue its compliance with this
section.

(4) Approval of the undertaking. If the agency official has found, during the
preparation of an EA or EIS that the effects of an undertaking on historic
properties are adverse, the agency official shall develop measures in the EA,
DEIS, or EIS to avoid, minimize, or mitigate such effects in accordance with
paragraph (c)(1)(v) of this section. The agency official's responsibilities
under section 106 and the procedures in this subpart shall then be satisfied
when either:

(1) A binding commitment to such proposed measures is incorporated
in:

(A) The ROD, if such measures were proposed in a DEIS or
EIS; or

(B) An MOA drafted in compliance with §800.6(c); or

(i1) The Council has commented under §800.7 and received the
agency's response to such comments.

(5) Modification of the undertaking. If the undertaking is modified after
approval of the FONSI or the ROD in a manner that changes the undertaking
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or alters its effects on historic properties, or if the agency official fails to
ensure that the measures to avoid, minimize or mitigate adverse effects (as
specified in either the FONSI or the ROD, or in the binding commitment
adopted pursuant to paragraph (c)(4) of this section) are carried out, the
agency official shall notify the Council and all consulting parties that
supplemental environmental documents will be prepared in compliance with
NEPA or that the procedures in §§800.3 through 800.6 will be followed as
necessary.

§ 800.9. Council review of section 106 compliance.

(a) Assessment of agency official compliance for individual undertakings. The
Council may provide to the agency official its advisory opinion regarding the
substance of any finding, determination or decision or regarding the adequacy of
the agency official's compliance with the procedures under this part. The Council
may provide such advice at any time at the request of any individual, agency or
organization or on its own initiative. The agency official shall consider the views
of the Council in reaching a decision on the matter in question.

(b) Agency foreclosure of the Council's opportunity to comment. Where an agency
official has failed to complete the requirements of section 106 in accordance with
the procedures in this part prior to the approval of an undertaking, the Council's
opportunity to comment may be foreclosed. The Council may review a case to
determine whether a foreclosure has occurred. The Council shall notify the agency
official and the agency's Federal preservation officer and allow 30 days for the
agency official to provide information as to whether foreclosure has occurred. If
the Council determines foreclosure has occurred, the Council shall transmit the
determination to the agency official and the head of the agency. The Council shall
also make the determination available to the public and any parties known to be
interested in the undertaking and its effects upon historic properties.

(c) Intentional adverse effects by applicants—(1) Agency responsibility. Section
110(k) of the act prohibits a Federal agency from granting a loan, loan guarantee,
permit, license or other assistance to an applicant who, with intent to avoid the
requirements of section 106, has intentionally significantly adversely affected a
historic property to which the grant would relate, or having legal power to prevent
it, has allowed such significant adverse effect to occur, unless the agency, after
consultation with the Council, determines that circumstances justify granting such
assistance despite the adverse effect created or permitted by the applicant.
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Guidance issued by the Secretary pursuant to section 110 of the act governs its
implementation.

(2) Consultation with the Council. When an agency official determines,
based on the actions of an applicant, that section 110(k) is applicable and
that circumstances may justify granting the assistance, the agency official
shall notify the Council and provide documentation specifying the
circumstances under which the adverse effects to the historic property
occurred and the degree of damage to the integrity of the property. This
documentation shall include any views obtained from the applicant,
SHPO/THPO, an Indian tribe if the undertaking occurs on or affects historic
properties on tribal lands, and other parties known to be interested in the
undertaking.

(1) Within thirty days of receiving the agency official's notification,
unless otherwise agreed to by the agency official, the Council shall
provide the agency official with its opinion as to whether
circumstances justify granting assistance to the applicant and any
possible mitigation of the adverse effects.

(i1) The agency official shall consider the Council's opinion in making
a decision on whether to grant assistance to the applicant, and shall
notify the Council, the SHPO/THPO, and other parties known to be
interested in the undertaking prior to granting the assistance.

(3) Compliance with Section 106. If an agency official, after consulting with
the Council, determines to grant the assistance, the agency official shall
comply with §§800.3 through 800.6 to take into account the effects of the
undertaking on any historic properties.

(d) Evaluation of Section 106 operations. The Council may evaluate the operation
of the section 106 process by periodic reviews of how participants have fulfilled
their legal responsibilities and how effectively the outcomes reached advance the
purposes of the act.

(1) Information from participants. Section 203 of the act authorizes the
Council to obtain information from Federal agencies necessary to conduct
evaluation of the section 106 process. The agency official shall make
documentation of agency policies, operating procedures and actions taken to
comply with section 106 available to the Council upon request. The Council
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may request available information and documentation from other
participants in the section 106 process.

(2) Improving the operation of section 106. Based upon any evaluation of
the section 106 process, the Council may make recommendations to
participants, the heads of Federal agencies, and the Secretary of actions to
improve the efficiency and effectiveness of the process. Where the Council
determines that an agency official or a SHPO/THPO has failed to properly
carry out the responsibilities assigned under the process in this part, the
Council may participate in individual case reviews conducted under such
process in addition to the SHPO/THPO for such period that it determines is
necessary to improve performance or correct deficiencies. If the Council
finds a pattern of failure by a Federal agency in carrying out its
responsibilities under section 106, the Council may review the policies and
programs of the agency related to historic preservation pursuant to section
202(a)(6) of the act and recommend methods to improve the effectiveness,
coordination, and consistency of those policies and programs with section
106.

§ 800.10. Special requirements for protecting National Historic Landmarks.

(a) Statutory requirement. Section 110(f) of the act requires that the agency
official, to the maximum extent possible, undertake such planning and actions as
may be necessary to minimize harm to any National Historic Landmark that may
be directly and adversely affected by an undertaking. When commenting on such
undertakings, the Council shall use the process set forth in §§800.6 through 800.7
and give special consideration to protecting National Historic Landmarks as
specified in this section.

(b) Resolution of adverse effects. The agency official shall request the Council to
participate in any consultation to resolve adverse effects on National Historic
Landmarks conducted under §800.6.

(c) Involvement of the Secretary. The agency official shall notify the Secretary of
any consultation involving a National Historic Landmark and invite the Secretary
to participate in the consultation where there may be an adverse effect. The
Council may request a report from the Secretary under section 213 of the act to
assist in the consultation.
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(d) Report of outcome. When the Council participates in consultation under this
section, it shall report the outcome of the section 106 process, providing its written
comments or any memoranda of agreement to which it is a signatory, to the
Secretary and the head of the agency responsible for the undertaking.

§ 800.11. Documentation standards.

(a) Adequacy of documentation. The agency official shall ensure that a
determination, finding, or agreement under the procedures in this subpart is
supported by sufficient documentation to enable any reviewing parties to
understand its basis. The agency official shall provide such documentation to the
extent permitted by law and within available funds. When an agency official is
conducting phased identification or evaluation under this subpart, the
documentation standards regarding description of historic properties may be
applied flexibly. If the Council, or the SHPO/THPO when the Council is not
involved, determines the applicable documentation standards are not met, the
Council or the SHPO/THPO, as appropriate, shall notify the agency official and
specify the information needed to meet the standard. At the request of the agency
official or any of the consulting parties, the Council shall review any disputes over
whether documentation standards are met and provide its views to the agency
official and the consulting parties.

(b) Format. The agency official may use documentation prepared to comply with
other laws to fulfill the requirements of the procedures in this subpart, if that
documentation meets the standards of this section.

(c) Confidentiality—(1) Authority to withhold information. Section 304 of the act
provides that the head of a Federal agency or other public official receiving grant
assistance pursuant to the act, after consultation with the Secretary, shall withhold
from public disclosure information about the location, character, or ownership of a
historic property when disclosure may cause a significant invasion of privacy; risk
harm to the historic property; or impede the use of a traditional religious site by
practitioners. When the head of a Federal agency or other public official has
determined that information should be withheld from the public pursuant to these
criteria, the Secretary, in consultation with such Federal agency head or official,
shall determine who may have access to the information for the purposes of
carrying out the act.
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(2) Consultation with the Council. When the information in question has
been developed in the course of an agency's compliance with this part, the
Secretary shall consult with the Council in reaching determinations on the
withholding and release of information. The Federal agency shall provide
the Council with available information, including views of the SHPO/THPO,
Indian tribes and Native Hawaiian organizations, related to the
confidentiality concern. The Council shall advise the Secretary and the
Federal agency within 30 days of receipt of adequate documentation.

(3) Other authorities affecting confidentiality. Other Federal laws and
program requirements may limit public access to information concerning an
undertaking and its effects on historic properties. Where applicable, those
authorities shall govern public access to information developed in the
section 106 process and may authorize the agency official to protect the
privacy of non-governmental applicants.

(d) Finding of no historic properties affected. Documentation shall include:
(1) A description of the undertaking, specifying the Federal involvement,
and its area of potential effects, including photographs, maps, drawings, as

necessary;

(2) A description of the steps taken to identify historic properties, including,
as appropriate, efforts to seek information pursuant to §800.4(b); and

(3) The basis for determining that no historic properties are present or
affected.

(e) Finding of no adverse effect or adverse effect. Documentation shall include:
(1) A description of the undertaking, specifying the Federal involvement,
and its area of potential effects, including photographs, maps, and drawings,
as necessary;

(2) A description of the steps taken to identify historic properties;

(3) A description of the affected historic properties, including information on
the characteristics that qualify them for the National Register;

(4) A description of the undertaking's effects on historic properties;
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(5) An explanation of why the criteria of adverse effect were found
applicable or inapplicable, including any conditions or future actions to
avoid, minimize or mitigate adverse effects; and

(6) Copies or summaries of any views provided by consulting parties and the
public.

(f) Memorandum of agreement. When a memorandum of agreement is filed with
the Council, the documentation shall include, any substantive revisions or
additions to the documentation provided the Council pursuant to §800.6(a)(1), an
evaluation of any measures considered to avoid or minimize the undertaking's
adverse effects and a summary of the views of consulting parties and the public.

(g) Requests for comment without a memorandum of agreement. Documentation
shall include:

(1) A description and evaluation of any alternatives or mitigation measures
that the agency official proposes to resolve the undertaking's adverse effects;

(2) A description of any reasonable alternatives or mitigation measures that
were considered but not chosen, and the reasons for their rejection;

(3) Copies or summaries of any views submitted to the agency official
concerning the adverse effects of the undertaking on historic properties and
alternatives to reduce or avoid those effects; and

(4) Any substantive revisions or additions to the documentation provided the
Council pursuant to §800.6(a)(1).

§ 800.12. Emergency situations.

(a) Agency procedures. The agency official, in consultation with the appropriate
SHPOs/THPOs, affected Indian tribes and Native Hawaiian organizations, and the
Council, is encouraged to develop procedures for taking historic properties into
account during operations which respond to a disaster or emergency declared by
the President, a tribal government, or the Governor of a State or which respond to
other immediate threats to life or property. If approved by the Council, the

&9a



USCA Case #20-1489  Document #1901232 Filed: 06/03/2021  Page 93 of 117

procedures shall govern the agency's historic preservation responsibilities during
any disaster or emergency in lieu of §§800.3 through 800.6.

(b) Alternatives to agency procedures. In the event an agency official proposes an
emergency undertaking as an essential and immediate response to a disaster or
emergency declared by the President, a tribal government, or the Governor of a
State or another immediate threat to life or property, and the agency has not
developed procedures pursuant to paragraph (a) of this section, the agency official
may comply with section 106 by:

(1) Following a programmatic agreement developed pursuant to §800.14(b)
that contains specific provisions for dealing with historic properties in
emergency situations; or

(2) Notifying the Council, the appropriate SHPO/THPO and any Indian tribe
or Native Hawaiian organization that may attach religious and cultural
significance to historic properties likely to be affected prior to the
undertaking and affording them an opportunity to comment within seven
days of notification. If the agency official determines that circumstances do
not permit seven days for comment, the agency official shall notify the
Council, the SHPO/THPO and the Indian tribe or Native Hawaiian
organization and invite any comments within the time available.

(c) Local governments responsible for section 106 compliance. When a local
government official serves as the agency official for section 106 compliance,
paragraphs (a) and (b) of this section also apply to an imminent threat to public
health or safety as a result of a natural disaster or emergency declared by a local
government's chief executive officer or legislative body, provided that if the
Council or SHPO/THPO objects to the proposed action within seven days, the
agency official shall comply with §§800.3 through 800.6.

(d) Applicability. This section applies only to undertakings that will be
implemented within 30 days after the disaster or emergency has been formally
declared by the appropriate authority. An agency may request an extension of the
period of applicability from the Council prior to the expiration of the 30 days.
Immediate rescue and salvage operations conducted to preserve life or property are
exempt from the provisions of section 106 and this part.
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§ 800.13. Post-review discoveries.

(a) Planning for subsequent discoveries—(1) Using a programmatic agreement. An
agency official may develop a programmatic agreement pursuant to §800.14(b) to
govern the actions to be taken when historic properties are discovered during the
implementation of an undertaking.

(2) Using agreement documents. When the agency official's identification
efforts in accordance with §800.4 indicate that historic properties are likely
to be discovered during implementation of an undertaking and no
programmatic agreement has been developed pursuant to paragraph (a)(1) of
this section, the agency official shall include in any finding of no adverse
effect or memorandum of agreement a process to resolve any adverse effects
upon such properties. Actions in conformance with the process satisfy the
agency official's responsibilities under section 106 and this part.

(b) Discoveries without prior planning. If historic properties are discovered or
unanticipated effects on historic properties found after the agency official has
completed the section 106 process without establishing a process under paragraph
(a) of this section, the agency official shall make reasonable efforts to avoid,
minimize or mitigate adverse effects to such properties and:

(1) If the agency official has not approved the undertaking or if construction
on an approved undertaking has not commenced, consult to resolve adverse
effects pursuant to §800.6; or

(2) If the agency official, the SHPO/THPO and any Indian tribe or Native
Hawaiian organization that might attach religious and cultural significance
to the affected property agree that such property is of value solely for its
scientific, prehistoric, historic or archeological data, the agency official may
comply with the Archeological and Historic Preservation Act instead of the
procedures in this part and provide the Council, the SHPO/THPO, and the
Indian tribe or Native Hawaiian organization with a report on the actions
within a reasonable time after they are completed; or

(3) If the agency official has approved the undertaking and construction has
commenced, determine actions that the agency official can take to resolve
adverse effects, and notify the SHPO/THPO, any Indian tribe or Native
Hawaiian organization that might attach religious and cultural significance
to the affected property, and the Council within 48 hours of the discovery.
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The notification shall describe the agency official's assessment of National
Register eligibility of the property and proposed actions to resolve the
adverse effects. The SHPO/THPO, the Indian tribe or Native Hawaiian
organization and the Council shall respond within 48 hours of the
notification. The agency official shall take into account their
recommendations regarding National Register eligibility and proposed
actions, and then carry out appropriate actions. The agency official shall
provide the SHPO/THPO, the Indian tribe or Native Hawaiian organization
and the Council a report of the actions when they are completed.

(c) Eligibility of properties. The agency official, in consultation with the
SHPO/THPO, may assume a newly-discovered property to be eligible for the
National Register for purposes of section 106. The agency official shall specify the
National Register criteria used to assume the property's eligibility so that
information can be used in the resolution of adverse effects.

(d) Discoveries on tribal lands. If historic properties are discovered on tribal lands,
or there are unanticipated effects on historic properties found on tribal lands, after
the agency official has completed the section 106 process without establishing a
process under paragraph (a) of this section and construction has commenced, the
agency official shall comply with applicable tribal regulations and procedures and
obtain the concurrence of the Indian tribe on the proposed action.

§ 800.14. Federal agency program alternatives.

(a) Alternate procedures. An agency official may develop procedures to implement
section 106 and substitute them for all or part of subpart B of this part if they are
consistent with the Council's regulations pursuant to section 110(a)(2)(E) of the
act.

(1) Development of procedures. The agency official shall consult with the
Council, the National Conference of State Historic Preservation Officers, or
individual SHPO/THPOs, as appropriate, and Indian tribes and Native
Hawaiian organizations, as specified in paragraph (f) of this section, in the
development of alternate procedures, publish notice of the availability of
proposed alternate procedures in the Federal Register and take other
appropriate steps to seek public input during the development of alternate
procedures.
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(2) Council review. The agency official shall submit the proposed alternate
procedures to the Council for a 60-day review period. If the Council finds
the procedures to be consistent with this part, it shall notify the agency
official and the agency official may adopt them as final alternate procedures.

(3) Notice. The agency official shall notify the parties with which it has
consulted and publish notice of final alternate procedures in the Federal
Register.

(4) Legal effect. Alternate procedures adopted pursuant to this subpart
substitute for the Council's regulations for the purposes of the agency's
compliance with section 106, except that where an Indian tribe has entered
into an agreement with the Council to substitute tribal historic preservation
regulations for the Council's regulations under section 101(d)(5) of the act,
the agency shall follow those regulations in lieu of the agency's procedures
regarding undertakings on tribal lands. Prior to the Council entering into
such agreements, the Council will provide Federal agencies notice and
opportunity to comment on the proposed substitute tribal regulations.

(b) Programmatic agreements. The Council and the agency official may negotiate a
programmatic agreement to govern the implementation of a particular program or
the resolution of adverse effects from certain complex project situations or multiple
undertakings.

(1) Use of programmatic agreements. A programmatic agreement may be
used:

(1) When effects on historic properties are similar and repetitive or are
multi-State or regional in scope;

(11) When effects on historic properties cannot be fully determined
prior to approval of an undertaking;

(111) When nonfederal parties are delegated major decisionmaking
responsibilities;

(iv) Where routine management activities are undertaken at Federal
installations, facilities, or other land-management units; or
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(v) Where other circumstances warrant a departure from the normal
section 106 process.

(2) Developing programmatic agreements for agency programs. (i) The
consultation shall involve, as appropriate, SHPO/THPOs, the National
Conference of State Historic Preservation Officers (NCSHPO), Indian tribes
and Native Hawaiian organizations, other Federal agencies, and members of
the public. If the programmatic agreement has the potential to affect historic
properties on tribal lands or historic properties of religious and cultural
significance to an Indian tribe or Native Hawaiian organization, the agency
official shall also follow paragraph (f) of this section.

(i1) Public participation. The agency official shall arrange for public
participation appropriate to the subject matter and the scope of the
program and in accordance with subpart A of this part. The agency
official shall consider the nature of the program and its likely effects
on historic properties and take steps to involve the individuals,
organizations and entities likely to be interested.

(111) Effect. The programmatic agreement shall take effect when
executed by the Council, the agency official and the appropriate
SHPOs/THPOs when the programmatic agreement concerns a specific
region or the president of NCSHPO when NCSHPO has participated
in the consultation. A programmatic agreement shall take effect on
tribal lands only when the THPO, Indian tribe, or a designated
representative of the tribe is a signatory to the agreement. Compliance
with the procedures established by an approved programmatic
agreement satisfies the agency's section 106 responsibilities for all
individual undertakings of the program covered by the agreement
until it expires or is terminated by the agency, the president of
NCSHPO when a signatory, or the Council. Termination by an
individual SHPO/THPO shall only terminate the application of a
regional programmatic agreement within the jurisdiction of the
SHPO/THPO. If a THPO assumes the responsibilities of a SHPO
pursuant to section 101(d)(2) of the act and the SHPO is signatory to
programmatic agreement, the THPO assumes the role of a signatory,
including the right to terminate a regional programmatic agreement on
lands under the jurisdiction of the tribe.
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(iv) Notice. The agency official shall notify the parties with which it
has consulted that a programmatic agreement has been executed under
paragraph (b) of this section, provide appropriate public notice before
it takes effect, and make any internal agency procedures implementing
the agreement readily available to the Council, SHPO/THPOs, and the
public.

(v) If the Council determines that the terms of a programmatic
agreement are not being carried out, or if such an agreement is
terminated, the agency official shall comply with subpart B of this
part with regard to individual undertakings of the program covered by
the agreement.

(3) Developing programmatic agreements for complex or multiple
undertakings. Consultation to develop a programmatic agreement for dealing
with the potential adverse effects of complex projects or multiple
undertakings shall follow §800.6. If consultation pertains to an activity
involving multiple undertakings and the parties fail to reach agreement, then
the agency official shall comply with the provisions of subpart B of this part
for each individual undertaking.

(4) Prototype programmatic agreements. The Council may designate an
agreement document as a prototype programmatic agreement that may be
used for the same type of program or undertaking in more than one case or
area. When an agency official uses such a prototype programmatic
agreement, the agency official may develop and execute the agreement with
the appropriate SHPO/THPO and the agreement shall become final without
need for Council participation in consultation or Council signature.

(c) Exempted categories—(1) Criteria for establishing. The Council or an agency
official may propose a program or category of undertakings that may be exempted
from review under the provisions of subpart B of this part, if the program or
category meets the following criteria:

(1) The actions within the program or category would otherwise
qualify as “undertakings” as defined in §800.16;

(11) The potential effects of the undertakings within the program or

category upon historic properties are foreseeable and likely to be
minimal or not adverse; and
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(i11) Exemption of the program or category is consistent with the
purposes of the act.

(2) Public participation. The proponent of the exemption shall arrange for
public participation appropriate to the subject matter and the scope of the
exemption and in accordance with the standards in subpart A of this part.
The proponent of the exemption shall consider the nature of the exemption
and its likely effects on historic properties and take steps to involve
individuals, organizations and entities likely to be interested.

(3) Consultation with SHPOs/THPOs. The proponent of the exemption shall
notify and consider the views of the SHPOs/THPOs on the exemption.

(4) Consultation with Indian tribes and Native Hawaiian organizations. If the
exempted program or category of undertakings has the potential to affect
historic properties on tribal lands or historic properties of religious and
cultural significance to an Indian tribe or Native Hawaiian organization, the
Council shall follow the requirements for the agency official set forth in
paragraph (f) of this section.

(5) Council review of proposed exemptions. The Council shall review an
exemption proposal that is supported by documentation describing the
program or category for which the exemption is sought, demonstrating that
the criteria of paragraph (c)(1) of this section have been met, describing the
methods used to seek the views of the public, and summarizing any views
submitted by the SHPO/THPOs, the public, and any others consulted.
Unless it requests further information, the Council shall approve or reject the
proposed exemption within 30 days of receipt, and thereafter notify the
relevant agency official and SHPO/THPOs of the decision. The decision
shall be based on the consistency of the exemption with the purposes of the
act, taking into consideration the magnitude of the exempted undertaking or
program and the likelihood of impairment of historic properties in
accordance with section 214 of the act.

(6) Legal consequences. Any undertaking that falls within an approved
exempted program or category shall require no further review pursuant to
subpart B of this part, unless the agency official or the Council determines
that there are circumstances under which the normally excluded undertaking
should be reviewed under subpart B of this part.
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(7) Termination. The Council may terminate an exemption at the request of
the agency official or when the Council determines that the exemption no
longer meets the criteria of paragraph (c)(1) of this section. The Council
shall notify the agency official 30 days before termination becomes
effective.

(8) Notice. The proponent of the exemption shall publish notice of any
approved exemption in the Federal Register.

(d) Standard treatments—(1) Establishment. The Council, on its own initiative or
at the request of another party, may establish standard methods for the treatment of
a category of historic properties, a category of undertakings, or a category of
effects on historic properties to assist Federal agencies in satisfying the
requirements of subpart B of this part. The Council shall publish notice of standard
treatments in the Federal Register.

(2) Public participation. The Council shall arrange for public participation
appropriate to the subject matter and the scope of the standard treatment and
consistent with subpart A of this part. The Council shall consider the nature
of the standard treatment and its likely effects on historic properties and the
individuals, organizations and entities likely to be interested. Where an
agency official has proposed a standard treatment, the Council may request
the agency official to arrange for public involvement.

(3) Consultation with SHPOs/THPOs. The Council shall notify and consider
the views of SHPOs/THPOs on the proposed standard treatment.

(4) Consultation with Indian tribes and Native Hawaiian organizations. If the
proposed standard treatment has the potential to affect historic properties on
tribal lands or historic properties of religious and cultural significance to an
Indian tribe or Native Hawaiian organization, the Council shall follow the
requirements for the agency official set forth in paragraph (f) of this section.

(5) Termination. The Council may terminate a standard treatment by

publication of a notice in the Federal Register 30 days before the termination
takes effect.
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(e) Program comments. An agency official may request the Council to comment on
a category of undertakings in lieu of conducting individual reviews under §§800.4
through 800.6. The Council may provide program comments at its own initiative.

(1) Agency request. The agency official shall identify the category of
undertakings, specify the likely effects on historic properties, specify the
steps the agency official will take to ensure that the effects are taken into
account, identify the time period for which the comment is requested and
summarize any views submitted by the public.

(2) Public participation. The agency official shall arrange for public
participation appropriate to the subject matter and the scope of the category
and in accordance with the standards in subpart A of this part. The agency
official shall consider the nature of the undertakings and their likely effects
on historic properties and the individuals, organizations and entities likely to
be interested.

(3) Consultation with SHPOs/THPOs. The Council shall notify and consider
the views of SHPOs/THPOs on the proposed program comment.

(4) Consultation with Indian tribes and Native Hawaiian organizations. If the
program comment has the potential to affect historic properties on tribal
lands or historic properties of religious and cultural significance to an Indian
tribe or Native Hawaiian organization, the Council shall follow the
requirements for the agency official set forth in paragraph (f) of this section.

(5) Council action. Unless the Council requests additional documentation,
notifies the agency official that it will decline to comment, or obtains the
consent of the agency official to extend the period for providing comment,
the Council shall comment to the agency official within 45 days of the
request.

(1) If the Council comments, the agency official shall take into account
the comments of the Council in carrying out the undertakings within
the category and publish notice in the Federal Register of the
Council's comments and steps the agency will take to ensure that
effects to historic properties are taken into account.
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(i1) If the Council declines to comment, the agency official shall
continue to comply with the requirements of §§800.3 through 800.6
for the individual undertakings.

(6) Withdrawal of comment. If the Council determines that the consideration
of historic properties is not being carried out in a manner consistent with the
program comment, the Council may withdraw the comment and the agency
official shall comply with the requirements of §§800.3 through 800.6 for the
individual undertakings.

(f) Consultation with Indian tribes and Native Hawaiian organizations when
developing program alternatives. Whenever an agency official proposes a program
alternative pursuant to paragraphs (a) through (e) of this section, the agency
official shall ensure that development of the program alternative includes
appropriate government-to-government consultation with affected Indian tribes and
consultation with affected Native Hawaiian organizations.

(1) Identifying affected Indian tribes and Native Hawaiian organizations. If
any undertaking covered by a proposed program alternative has the potential
to affect historic properties on tribal lands, the agency official shall identify
and consult with the Indian tribes having jurisdiction over such lands. If a
proposed program alternative has the potential to affect historic properties of
religious and cultural significance to an Indian tribe or a Native Hawaiian
organization which are located off tribal lands, the agency official shall
identify those Indian tribes and Native Hawaiian organizations that might
attach religious and cultural significance to such properties and consult with
them. When a proposed program alternative has nationwide applicability, the
agency official shall identify an appropriate government to government
consultation with Indian tribes and consult with Native Hawaiian
organizations in accordance with existing Executive orders, Presidential
memoranda, and applicable provisions of law.

(2) Results of consultation. The agency official shall provide summaries of
the views, along with copies of any written comments, provided by affected
Indian tribes and Native Hawaiian organizations to the Council as part of the
documentation for the proposed program alternative. The agency official and
the Council shall take those views into account in reaching a final decision
on the proposed program alternative.
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§ 800.15. Tribal, State, and local program alternatives. [Reserved]

§ 800.16. Definitions.

(a) Act means the National Historic Preservation Act of 1966, as amended, 16
U.S.C. 470-470w-6.

(b) Agency means agency as defined in 5 U.S.C. 551.

(c) Approval of the expenditure of funds means any final agency decision
authorizing or permitting the expenditure of Federal funds or financial assistance
on an undertaking, including any agency decision that may be subject to an
administrative appeal.

(d) Area of potential effects means the geographic area or areas within which an
undertaking may directly or indirectly cause alterations in the character or use of
historic properties, if any such properties exist. The area of potential effects is
influenced by the scale and nature of an undertaking and may be different for
different kinds of effects caused by the undertaking.

(¢) Comment means the findings and recommendations of the Council formally
provided in writing to the head of a Federal agency under section 106.

(f) Consultation means the process of seeking, discussing, and considering the
views of other participants, and, where feasible, seeking agreement with them
regarding matters arising in the section 106 process. The Secretary's “Standards
and Guidelines for Federal Agency Preservation Programs pursuant to the National
Historic Preservation Act” provide further guidance on consultation.

(g) Council means the Advisory Council on Historic Preservation or a Council
member or employee designated to act for the Council.

(h) Day or days means calendar days.

(1) Effect means alteration to the characteristics of a historic property qualifying it
for inclusion in or eligibility for the National Register.
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(j) Foreclosure means an action taken by an agency official that effectively
precludes the Council from providing comments which the agency official can
meaningfully consider prior to the approval of the undertaking.

(k) Head of the agency means the chief official of the Federal agency responsible
for all aspects of the agency's actions. If a State, local, or tribal government has
assumed or has been delegated responsibility for section 106 compliance, the head
of that unit of government shall be considered the head of the agency.

(I)(1) Historic property means any prehistoric or historic district, site, building,
structure, or object included in, or eligible for inclusion in, the National Register of
Historic Places maintained by the Secretary of the Interior. This term includes
artifacts, records, and remains that are related to and located within such
properties. The term includes properties of traditional religious and cultural
importance to an Indian tribe or Native Hawaiian organization and that meet the
National Register criteria.

(2) The term eligible for inclusion in the National Register includes both
properties formally determined as such in accordance with regulations of the
Secretary of the Interior and all other properties that meet the National
Register criteria.

(m) Indian tribe means an Indian tribe, band, nation, or other organized group or
community, including a native village, regional corporation, or village corporation,
as those terms are defined in section 3 of the Alaska Native Claims Settlement Act
(43 U.S.C. 1602), which is recognized as eligible for the special programs and
services provided by the United States to Indians because of their status as Indians.

(n) Local government means a city, county, parish, township, municipality,
borough, or other general purpose political subdivision of a State.

(0) Memorandum of agreement means the document that records the terms and
conditions agreed upon to resolve the adverse effects of an undertaking upon

historic properties.

(p) National Historic Landmark means a historic property that the Secretary of the
Interior has designated a National Historic Landmark.

(q) National Register means the National Register of Historic Places maintained by
the Secretary of the Interior.
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(r) National Register criteria means the criteria established by the Secretary of the
Interior for use in evaluating the eligibility of properties for the National Register
(36 CFR part 60).

(s)(1) Native Hawaiian organization means any organization which serves and
represents the interests of Native Hawaiians; has as a primary and stated purpose
the provision of services to Native Hawaiians; and has demonstrated expertise in
aspects of historic preservation that are significant to Native Hawaiians.

(2) Native Hawaiian means any individual who is a descendant of the
aboriginal people who, prior to 1778, occupied and exercised sovereignty in
the area that now constitutes the State of Hawaii.

(t) Programmatic agreement means a document that records the terms and
conditions agreed upon to resolve the potential adverse effects of a Federal agency
program, complex undertaking or other situations in accordance with §800.14(b).

(u) Secretary means the Secretary of the Interior acting through the Director of the
National Park Service except where otherwise specified.

(v) State Historic Preservation Officer (SHPO) means the official appointed or
designated pursuant to section 101(b)(1) of the act to administer the State historic
preservation program or a representative designated to act for the State historic
preservation officer.

(w) Tribal Historic Preservation Officer (THPO) means the tribal official
appointed by the tribe's chief governing authority or designated by a tribal
ordinance or preservation program who has assumed the responsibilities of the
SHPO for purposes of section 106 compliance on tribal lands in accordance with

section 101(d)(2) of the act.

(x) Tribal lands means all lands within the exterior boundaries of any Indian
reservation and all dependent Indian communities.

(y) Undertaking means a project, activity, or program funded in whole or in part
under the direct or indirect jurisdiction of a Federal agency, including those carried
out by or on behalf of a Federal agency; those carried out with Federal financial
assistance; and those requiring a Federal permit, license or approval.
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(z) Senior policy official means the senior policy level official designated by the
head of the agency pursuant to section 3(e) of Executive Order 13287.

Appendix A to Part 800—Ceriteria for Council Involvement in Reviewing
Individual section 106 Cases

(a) Introduction. This appendix sets forth the criteria that will be used by the
Council to determine whether to enter an individual section 106 review that it
normally would not be involved in.

(b) General policy. The Council may choose to exercise its authorities under the
section 106 regulations to participate in an individual project pursuant to the
following criteria. However, the Council will not always elect to participate even
though one or more of the criteria may be met.

(c) Specific criteria. The Council is likely to enter the section 106 process at the
steps specified in the regulations in this part when an undertaking:

(1) Has substantial impacts on important historic properties. This may
include adverse effects on properties that possess a national level of
significance or on properties that are of unusual or noteworthy importance or
are a rare property type; or adverse effects to large numbers of historic
properties, such as impacts to multiple properties within a historic district.

(2) Presents important questions of policy or interpretation. This may
include questions about how the Council's regulations are being applied or
interpreted, including possible foreclosure or anticipatory demolition
situations; situations where the outcome will set a precedent affecting
Council policies or program goals; or the development of programmatic
agreements that alter the way the section 106 process is applied to a group or
type of undertakings.

(3) Has the potential for presenting procedural problems. This may include
cases with substantial public controversy that is related to historic
preservation issues; with disputes among or about consulting parties which
the Council's involvement could help resolve; that are involved or likely to
be involved in litigation on the basis of section 106; or carried out by a
Federal agency, in a State or locality, or on tribal lands where the Council
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has previously identified problems with section 106 compliance pursuant to
§800.9(d)(2).

(4) Presents issues of concern to Indian tribes or Native Hawaiian
organizations. This may include cases where there have been concerns raised
about the identification of, evaluation of or assessment of effects on historic
properties to which an Indian tribe or Native Hawaiian organization attaches
religious and cultural significance; where an Indian tribe or Native Hawaiian
organization has requested Council involvement to assist in the resolution of
adverse effects; or where there are questions relating to policy, interpretation
or precedent under section 106 or its relation to other authorities, such as the
Native American Graves Protection and Repatriation Act.

40 C.F.R. § 1501.7 (2019). Scoping.

There shall be an early and open process for determining the scope of issues to be
addressed and for identifying the significant issues related to a proposed action.
This process shall be termed scoping. As soon as practicable after its decision to
prepare an environmental impact statement and before the scoping process the lead
agency shall publish a notice of intent (§ 1508.22) in the Federal Register except as
provided in § 1507.3(e).

(a) As part of the scoping process the lead agency shall:

(1) Invite the participation of affected Federal, State, and local
agencies, any affected Indian tribe, the proponent of the action, and
other interested persons (including those who might not be in accord
with the action on environmental grounds), unless there is a limited
exception under § 1507.3(c). An agency may give notice in
accordance with § 1506.6.

(2) Determine the scope (§ 1508.25) and the significant issues to be
analyzed in
depth in the environmental impact statement.

(3) Identify and eliminate from detailed study the issues which are not
significant or which have been covered by prior environmental review
(§ 1506.3), narrowing the discussion of these issues in the statement to
a brief presentation of why they will not have a significant effect on

104a



USCA Case #20-1489  Document #1901232 Filed: 06/03/2021  Page 108 of 117

the human environment or providing a reference to their coverage
elsewhere.

(4) Allocate assignments for preparation of the environmental impact
statement among the lead and cooperating agencies, with the lead
agency retaining responsibility for the statement.

(5) Indicate any public environmental assessments and other
environmental impact statements which are being or will be prepared
that are related to but are not part of the scope of the impact statement
under consideration.

(6) Identify other environmental review and consultation requirements
so the lead and cooperating agencies may prepare other required
analyses and studies concurrently with, and integrated with, the
environmental impact statement as provided in § 1502.25.

(7) Indicate the relationship between the timing of the preparation of
environmental analyses and the agency's tentative planning and
decisionmaking schedule.

(b) As part of the scoping process the lead agency may:
(1) Set page limits on environmental documents (§ 1502.7).
(2) Set time limits (§ 1501.8).

(3) Adopt procedures under § 1507.3 to combine its environmental
assessment process with its scoping process.

(4) Hold an early scoping meeting or meetings which may be
integrated with any other early planning meeting the agency has. Such
a scoping meeting will often be appropriate when the impacts of a
particular action are confined to specific sites.

(c) An agency shall revise the determinations made under paragraphs (a) and
(b) of this section if substantial changes are made later in the proposed
action, or if significant new circumstances or information arise which bear
on the proposal or its impacts.
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40 C.F.R. § 1501.9 (2020). Scoping.

(a) Generally. Agencies shall use an early and open process to determine the scope
of issues for analysis in an environmental impact statement, including identifying
the significant issues and eliminating from further study non-significant issues.
Scoping may begin as soon as practicable after the proposal for action is
sufficiently developed for agency consideration. Scoping may include appropriate
pre-application procedures or work conducted prior to publication of the notice of
intent.

(b) Invite cooperating and participating agencies. As part of the scoping process,
the lead agency shall invite the participation of likely affected Federal, State,
Tribal, and local agencies and governments, the proponent of the action, and other
likely affected or interested persons (including those who might not be in accord
with the action), unless there is a limited exception under §1507.3(f)(1) of this
chapter.

(c) Scoping outreach. As part of the scoping process the lead agency may hold a
scoping meeting or meetings, publish scoping information, or use other means to
communicate with those persons or agencies who may be interested or affected,
which the agency may integrate with any other early planning meeting. Such a
scoping meeting will often be appropriate when the impacts of a particular action
are confined to specific sites.

(d) Notice of intent. As soon as practicable after determining that a proposal is
sufficiently developed to allow for meaningful public comment and requires an
environmental impact statement, the lead agency shall publish a notice of intent to
prepare an environmental impact statement in the Federal Register, except as
provided in §1507.3(f)(3) of this chapter. An agency also may publish notice in
accordance with §1506.6 of this chapter. The notice shall include, as appropriate:

(1) The purpose and need for the proposed action;

(2) A preliminary description of the proposed action and alternatives the
environmental impact statement will consider;

(3) A brief summary of expected impacts;

(4) Anticipated permits and other authorizations;
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(5) A schedule for the decision-making process;

(6) A description of the public scoping process, including any scoping
meeting(s);

(7) A request for identification of potential alternatives, information, and
analyses relevant to the proposed action (see §1502.17 of this chapter); and

(8) Contact information for a person within the agency who can answer
questions about the proposed action and the environmental impact statement.

(e) Determination of scope. As part of the scoping process, the lead agency shall
determine the scope and the significant issues to be analyzed in depth in the
environmental impact statement. To determine the scope of environmental impact
statements, agencies shall consider:

(1) Actions (other than unconnected single actions) that may be connected
actions, which means that they are closely related and therefore should be

discussed in the same impact statement. Actions are connected if they:

(1) Automatically trigger other actions that may require environmental
impact statements;

(i1) Cannot or will not proceed unless other actions are taken
previously or simultaneously; or

(i11) Are interdependent parts of a larger action and depend on the
larger action for their justification.

(2) Alternatives, which include the no action alternative; other reasonable
courses of action; and mitigation measures (not in the proposed action).

(3) Impacts.

(f) Additional scoping responsibilities. As part of the scoping process, the lead
agency shall:

(1) Identify and eliminate from detailed study the issues that are not
significant or have been covered by prior environmental review(s) (§1506.3
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of this chapter), narrowing the discussion of these issues in the statement to
a brief presentation of why they will not have a significant effect on the
human environment or providing a reference to their coverage elsewhere.

(2) Allocate assignments for preparation of the environmental impact
statement among the lead and cooperating agencies, with the lead agency
retaining responsibility for the statement.

(3) Indicate any public environmental assessments and other environmental
impact statements that are being or will be prepared and are related to but
are not part of the scope of the impact statement under consideration.

(4) Identify other environmental review, authorization, and consultation
requirements so the lead and cooperating agencies may prepare other
required analyses and studies concurrently and integrated with the
environmental impact statement, as provided in §1502.24 of this chapter.

(5) Indicate the relationship between the timing of the preparation of
environmental analyses and the agencies' tentative planning and decision-
making schedule.

(g) Revisions. An agency shall revise the determinations made under paragraphs
(b), (c), (e), and (f) of this section if substantial changes are made later in the
proposed action, or if significant new circumstances or information arise which
bear on the proposal or its impacts.

40 C.F.R. § 1502.2 (2020). Implementation.

(a) Environmental impact statements shall not be encyclopedic.

(b) Environmental impact statements shall discuss impacts in proportion to their
significance. There shall be only brief discussion of other than significant issues.
As in a finding of no significant impact, there should be only enough discussion to
show why more study is not warranted.

(c) Environmental impact statements shall be analytic, concise, and no longer than

necessary to comply with NEPA and with the regulations in this subchapter.
Length should be proportional to potential environmental effects and project size.
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(d) Environmental impact statements shall state how alternatives considered in it

and decisions based on it will or will not achieve the requirements of sections 101
and 102(1) of NEPA as interpreted in the regulations in this subchapter and other
environmental laws and policies.

(e) The range of alternatives discussed in environmental impact statements shall
encompass those to be considered by the decision maker.

(f) Agencies shall not commit resources prejudicing selection of alternatives before
making a final decision (see also §1506.1 of this chapter).

(g) Environmental impact statements shall serve as the means of assessing the
environmental impact of proposed agency actions, rather than justifying decisions
already made.

40 C.F.R. § 1502.16 (2020). Environmental consequences.

(a) The environmental consequences section forms the scientific and analytic basis
for the comparisons under §1502.14. It shall consolidate the discussions of those
elements required by sections 102(2)(C)(i), (i1), (iv), and (v) of NEPA that are
within the scope of the statement and as much of section 102(2)(C)(ii1) of NEPA as
is necessary to support the comparisons. This section should not duplicate
discussions in §1502.14. The discussion shall include:

(1) The environmental impacts of the proposed action and reasonable
alternatives to the proposed action and the significance of those impacts. The
comparison of the proposed action and reasonable alternatives shall be based
on this discussion of the impacts.

(2) Any adverse environmental effects that cannot be avoided should the
proposal be implemented.

(3) The relationship between short-term uses of man's environment and the
maintenance and enhancement of long-term productivity.

(4) Any irreversible or irretrievable commitments of resources that would be
involved in the proposal should it be implemented.
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(5) Possible conflicts between the proposed action and the objectives of
Federal, regional, State, Tribal, and local land use plans, policies and
controls for the area concerned. (§1506.2(d) of this chapter)

(6) Energy requirements and conservation potential of various alternatives
and mitigation measures.

(7) Natural or depletable resource requirements and conservation potential of
various alternatives and mitigation measures.

(8) Urban quality, historic and cultural resources, and the design of the built
environment, including the reuse and conservation potential of various
alternatives and mitigation measures.

(9) Means to mitigate adverse environmental impacts (if not fully covered
under §1502.14(e)).

(10) Where applicable, economic and technical considerations, including the
economic benefits of the proposed action.

(b) Economic or social effects by themselves do not require preparation of an
environmental impact statement. However, when the agency determines that
economic or social and natural or physical environmental effects are interrelated,
the environmental impact statement shall discuss and give appropriate
consideration to these effects on the human environment.

40 C.F.R § 1502.21 (2020). Incomplete or unavailable information.

(a) When an agency is evaluating reasonably foreseeable significant adverse effects
on the human environment in an environmental impact statement, and there is
incomplete or unavailable information, the agency shall make clear that such
information is lacking.

(b) If the incomplete but available information relevant to reasonably foreseeable
significant adverse impacts is essential to a reasoned choice among alternatives,
and the overall costs of obtaining it are not unreasonable, the agency shall include
the information in the environmental impact statement.
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(c) If the information relevant to reasonably foreseeable significant adverse
impacts cannot be obtained because the overall costs of obtaining it are
unreasonable or the means to obtain it are not known, the agency shall include
within the environmental impact statement:

(1) A statement that such information is incomplete or unavailable;

(2) A statement of the relevance of the incomplete or unavailable
information to evaluating reasonably foreseeable significant adverse impacts
on the human environment;

(3) A summary of existing credible scientific evidence that is relevant to
evaluating the reasonably foreseeable significant adverse impacts on the
human environment; and

(4) The agency's evaluation of such impacts based upon theoretical
approaches or research methods generally accepted in the scientific
community.

(d) For the purposes of this section, “reasonably foreseeable” includes impacts that
have catastrophic consequences, even if their probability of occurrence is low,
provided that the analysis of the impacts is supported by credible scientific
evidence, is not based on pure conjecture, and is within the rule of reason.

40 C.F.R. §1502.22 (2019). Incomplete or unavailable information.

When an agency is evaluating reasonably foreseeable significant adverse effects on
the human environment in an environmental impact statement and there is
incomplete or unavailable information, the agency shall always make clear that
such information is lacking.

(a) If the incomplete information relevant to reasonably foreseeable
significant adverse impacts is essential to a reasoned choice among
alternatives and the overall costs of obtaining it are not exorbitant, the
agency shall include the information in the environmental impact statement.

(b) If the information relevant to reasonably foreseeable significant adverse
impacts cannot be obtained because the overall costs of obtaining it are
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exorbitant or the means to obtain it are not known, the agency shall include
within the environmental impact statement:

(1) A statement that such information is incomplete or unavailable; (2)
a statement of the relevance of the incomplete or unavailable
information to evaluating reasonably foreseeable significant adverse
impacts on the human environment; (3) a summary of existing
credible scientific evidence which is relevant to evaluating the
reasonably foreseeable significant adverse impacts on the human
environment, and (4) the agency's evaluation of such impacts based
upon theoretical approaches or research methods generally accepted in
the scientific community. For the purposes of this section, “reasonably
foreseeable” includes impacts which have catastrophic consequences,
even if their probability of occurrence is low, provided that the
analysis of the impacts is supported by credible scientific evidence, is
not based on pure conjecture, and is within the rule of reason.

(c) The amended regulation will be applicable to all environmental impact
statements for which a Notice of Intent (40 CFR 1508.22) is published in the
Federal Register on or after May 27, 1986. For environmental impact
statements in progress, agencies may choose to comply with the
requirements of either the original or amended regulation.

40 C.F.R. § 1506.13 (2020). Effective date.

The regulations in this subchapter apply to any NEPA process begun after
September 14, 2020. An agency may apply the regulations in this subchapter to
ongoing activities and environmental documents begun before September 14,
2020.

40 C.F.R. § 1508.27 (2019). Significantly.

Significantly as used in NEPA requires considerations of both context and
intensity:

(a) Context. This means that the significance of an action must be analyzed

in several contexts such as society as a whole (human, national), the affected
region, the affected interests, and the locality. Significance varies with the
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setting of the proposed action. For instance, in the case of a site-specific
action, significance would usually depend upon the effects in the locale
rather than in the world as a whole. Both short- and long-term effects are
relevant.

(b) Intensity. This refers to the severity of impact. Responsible officials must
bear in mind that more than one agency may make decisions about partial
aspects of a major action. The following should be considered in evaluating
intensity:

(1) Impacts that may be both beneficial and adverse. A significant
effect may exist even if the Federal agency believes that on balance
the effect will be beneficial.

(2) The degree to which the proposed action affects public health or
safety.

(3) Unique characteristics of the geographic area such as proximity to
historic or cultural resources, park lands, prime farmlands, wetlands,
wild and scenic rivers, or ecologically critical areas.

(4) The degree to which the effects on the quality of the human
environment are likely to be highly controversial.

(5) The degree to which the possible effects on the human
environment are highly uncertain or involve unique or unknown risks.

(6) The degree to which the action may establish a precedent for
future actions with significant effects or represents a decision in
principle about a future consideration.

(7) Whether the action is related to other actions with individually
insignificant but cumulatively significant impacts. Significance exists
if it 1s reasonable to anticipate a cumulatively significant impact on
the environment. Significance cannot be avoided by terming an action
temporary or by breaking it down into small component parts.

(8) The degree to which the action may adversely affect districts,
sites, highways, structures, or objects listed in or eligible for listing in
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the National Register of Historic Places or may cause loss or
destruction of significant scientific, cultural, or historical resources.

(9) The degree to which the action may adversely affect an
endangered or threatened species or its habitat that has been

determined to be critical under the Endangered Species Act of 1973.

(10) Whether the action threatens a violation of Federal, State, or local
law or requirements imposed for the protection of the environment.
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