
  

 
 
 
 
 
 
 
 
 
 
July 23, 2021                   SECY-21-0067 
 
FOR:   The Commissioners 
 
FROM:   Margaret M. Doane 
   Executive Director for Operations 
 
SUBJECT: PROPOSED RULE:  GROUNDWATER PROTECTION AT URANIUM IN 

SITU RECOVERY FACILITIES (RIN 3150-AI40; NRC-2008-0421) 
 
 
PURPOSE: 
 
The purpose of this paper is to obtain Commission approval to publish in the Federal Register 
(FR) for public comment the enclosed proposed rule (Enclosure 1) that would amend the 
U.S. Nuclear Regulatory Commission (NRC) regulations that govern the licensing of uranium 
mills and the disposition of tailings and waste that arise from the extraction and milling of 
uranium.  This proposed rule would risk-inform requirements for groundwater protection at 
uranium in situ recovery (ISR) facilities.  The proposed rule is consistent with the July 2020 
memorandum of understanding (MOU) with the U.S. Environmental Protection Agency (EPA).  
The NRC would publish for public comment supplemental guidance to support the proposed 
requirements concurrent with the proposed rule. 
 
SUMMARY: 
 
The staff initiated this ISR rulemaking in 2006 and placed it into abeyance in 2010.  The NRC 
staff submitted SECY-19-0123, “Regulatory Options for Uranium In Situ Recovery Facilities,” 
dated December 16, 2019 (Agencywide Documents Access and Management System [ADAMS] 
Accession No. ML19221B516), to the Commission and recommended restarting this 
rulemaking.  The Commission approved the staff’s recommendation in staff requirements 
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memorandum (SRM), SRM-SECY-19-0123, dated October 22, 2020.  The NRC’s current 
regulations focus on conventional uranium milling and do not expressly address uranium 
extraction by the ISR process.  Therefore, the NRC regulates groundwater protection at ISR 
facilities using site-specific license conditions that incorporate the risk-informed and best 
management practices that have been successful for more than 40 years.  This proposed rule 
would codify these practices for ISR facilities, including the applicability of alternate 
concentration limits. 
 
The issuance of ISR-specific regulations would provide greater transparency and, therefore, 
would improve the effectiveness and efficiency of the NRC’s groundwater protection program at 
ISR facilities.  Additionally, the proposed changes would provide a stronger basis for the NRC’s 
national program for Agreement State compatibility and for the NRC’s evaluation and oversight 
of Agreement State programs for regulating ISR facilities.  Concurrently, the staff would issue 
for public comment supplemental guidance to NUREG-1569, “Standard Review Plan for In Situ 
Leach Uranium Extraction License Applications,” issued June 2003 (ADAMS Accession 
No. ML032250177). 
 
BACKGROUND: 
 
Previous Rulemaking Activities 
 
The NRC regulates ISR facilities as uranium mills under Part 40 of Title 10 of the Code of 
Federal Regulations (10 CFR), “Domestic Licensing of Source Material,” because of their 
possession and use of source material.  Appendix A, “Criteria Relating to the Operation of 
Uranium Mills and the Disposition of Tailings or Wastes Produced by the Extraction or 
Concentration of Source Material From Ores Processed Primarily for Their Source Material 
Content,” to 10 CFR Part 40 sets forth the groundwater protection requirements for uranium 
mills in the form of “criteria.”  Appendix A focuses on conventional uranium milling.  The NRC 
relies on site-specific license conditions to regulate groundwater protection at ISR facilities. 
 
In 1978, Congress enacted the Uranium Mill Tailings Radiation Control Act (UMTRCA)1 to 
address both the radiological and nonradiological hazards associated with the tailings or wastes 
generated in the uranium milling process, particularly with the tailings piles at conventional mill 
sites.  UMTRCA amended several provisions of the Atomic Energy Act of 1954, as amended 
(AEA), including the classification of these tailings or wastes as a form of byproduct material, 
provided that the tailings or wastes resulted from the extraction of uranium or thorium from ores 
processed primarily for their source material content.  Such byproduct material is generally 
referred to as AEA section 11e.(2) byproduct material.2 
 
Through its amendments to the AEA, Title II of UMTRCA established a complementary 
regulatory scheme over active and decommissioning uranium milling facilities between the EPA 
and the NRC.  UMTRCA added AEA section 275, which authorizes the EPA to issue standards 
of general application for the protection of public health, safety, and the environment from 
radiological and nonradiological hazards associated with the processing, possession, transfer, 
and disposal of AEA section 11e.(2) byproduct material.  For nonradiological hazards, it directs 

 
 
1  Public Law 95-604, 92 Stat. 3021 (1978). 
2  Section 11 of the AEA defines the term “byproduct material” (42 U.S.C. § 2014(e)).  UMTRCA added AEA 

section 11e.(2), which established a new category of byproduct material, namely, “the tailings or wastes 
produced by the extraction or concentration of uranium or thorium from any ore processed primarily for its 
source material content.” 
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the EPA to establish standards of general application consistent with the standards required 
under Subtitle C of the Solid Waste Disposal Act, as amended.3 
 
UMTRCA also added AEA section 84,4 which requires that the NRC or the appropriate 
Agreement State ensure the proper management of AEA section 11e.(2) byproduct material, 
including implementation of the EPA’s standards of general application.  Thus, the NRC or the 
applicable Agreement State agency is the regulatory or licensing agency for all uranium 
recovery facilities, including ISR facilities, and is responsible for evaluating any license 
application for an ISR facility or amendment to an existing license, regulating and inspecting the 
operation and decommissioning of the ISR facility, and enforcing the terms and conditions of the 
operating license.5  These responsibilities include ensuring the protection of groundwater 
resources from radiological and nonradiological hazards resulting from the generation of AEA 
section 11e.(2) byproduct material. 
 
In promulgating any rule concerning the management of AEA section 11e.(2) byproduct 
material, AEA section 84a.(3) directs that any general requirements established by the NRC 
must, to the maximum extent practicable, be at least comparable to the applicable requirements 
for the possession, transfer, and disposal of similar hazardous material regulated by the EPA 
under RCRA.  Further, under AEA section 84a.(3), the EPA would concur on whether such 
general requirements were in fact comparable to the RCRA requirements for the possession, 
transfer, and disposal of similar hazardous material.  Accordingly, the NRC will request the 
EPA’s concurrence on the draft final rule. 
 
In SRM-COMJSM-06-0001, “Regulation of Groundwater Protection at In-Situ Leach Uranium 
Extraction Facilities,” dated March 23, 2006 (ADAMS Accession No. ML060820503), the 
Commission directed the staff to initiate a rulemaking specifically tailored to groundwater 
protection programs at ISR facilities.  The Commission further directed that the rule focus on 
eliminating dual NRC/EPA regulation by deferring regulation of groundwater protection to the 
EPA and EPA-authorized States through their Safe Drinking Water Act (SDWA) underground 
injection control (UIC) programs.  The Commission also specified that the staff should work 
closely with the EPA, EPA-authorized States, and other interested stakeholders on the 
rulemaking. 
 
In response to the Commission’s direction, the NRC staff worked with the EPA in an attempt to 
eliminate dual regulation of groundwater protection under UMTRCA and the SDWA UIC 
program.  In COMSECY-07-0015, “Path Forward for Rulemaking on Groundwater Protection at 
In Situ Leach Uranium Extraction Facilities,” dated April 30, 2007 (ADAMS Accession 
No. ML070930332), the NRC staff informed the Commission that the EPA staff raised concerns 
about basing groundwater protection requirements for ISR facilities on the EPA’s UIC program.  
The EPA stated that any NRC groundwater protection requirements should be based on the 
EPA’s standards of general application that were issued as 40 CFR Part 192, “Health and 
Environmental Protection Standards for Uranium and Thorium Mill Tailings,” pursuant to 
UMTRCA, rather than the UIC requirements.  Therefore, in COMSECY-07-0015, the staff 
recommended that the Commission approve that any NRC ISR-specific rule would rely on the 
EPA's standards of general application set forth in 40 CFR Part 192. 

 
3  The Solid Waste Disposal Act is now commonly referred to as the Resource Conservation and Recovery Act 

(RCRA). 
4  42 U.S.C. § 2114. 
5  Section 275b.(2) of the AEA; 42 U.S.C. § 2022(b)(2) (“no permit issued by the [EPA] Administrator is 

required under this Act or the [Resource Conservation and Recovery Act, 42 U.S.C. §§ 6901 et seq.] for the 
processing, possession, transfer, or disposal of [section 11e.(2)] byproduct material”). 
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In SRM-COMSECY-07-0015, dated June 8, 2007 (ADAMS Accession No. ML071590310), the 
Commission approved the staff's request, stating, “[t]he Commission has approved resumption 
of the rulemaking process for groundwater protection at in situ leach uranium extraction facilities 
to conform to 40 CFR Part 192.”  In response to the SRM, the staff began a rulemaking to issue 
a set of ISR-specific requirements to standardize the existing NRC risk-informed and best 
management practices for groundwater protection at ISR facilities, reflected through site-specific 
license conditions, and to otherwise conform to the EPA standards of general application in 
40 CFR Part 192, Subpart D.  The rulemaking was intended to ensure more consistency and 
certainty in the NRC’s evaluation and approval of ISR license applications and to expedite and 
streamline the overall ISR licensing process. 
 
During the 2006 to 2010 timeframe, the NRC staff coordinated its rulemaking efforts extensively 
with the EPA and included EPA staff as members of the NRC rulemaking working group.  
However, because the NRC and EPA could not reach resolution on certain key issues 
(e.g., post-restoration monitoring duration), the NRC staff’s proposed rule was never submitted 
to the Commission.  The NRC staff decided to defer its rulemaking in 2010, after the EPA staff 
informed the NRC staff that it planned to issue standards of general application for ISR facilities 
pursuant to its authority under AEA section 275. 
 
The EPA published a proposed rule in the FR on January 26, 2015, “Health and Environmental 
Protection Standards for Uranium and Thorium Mill Tailings” (80 FR 4156).  The EPA then 
published another proposed rule on January 19, 2017, “Health and Environmental Protection 
Standards for Uranium and Thorium Mill Tailings” (82 FR 7400), which superseded the 
January 2015 proposed rule.  The NRC staff had jurisdictional and technical concerns with the 
January 2015 and January 2017 proposed rules.  The NRC staff formally submitted comments, 
“U.S. Nuclear Regulatory Commission Staff’s Comments on the U.S. Environmental Protection 
Agency’s Proposed Rulemaking for 40 CFR Part 192, 82 FR 7400,” dated July 17, 2017 
(ADAMS Accession No. ML17173A638), in response to EPA’s January 2017 proposed rule.  In 
its comments, the NRC staff highlighted the current regulatory framework’s established, low-risk 
operational record that demonstrates no significant safety or environmental impacts arising from 
ISR activities since the ISR process for uranium extraction was introduced commercially in the 
late 1970s. 
 
On October 30, 2018 (83 FR 54543), the EPA withdrew its January 2017 proposed rule.  In its 
withdrawal notice, the EPA concluded, based on feedback from stakeholders, that it had 
“serious questions concerning as to whether the [January 2017] proposed rule as written was 
within EPA’s authority under UMTRCA.”  The EPA also concluded that it “no longer believes 
that a national rulemaking to issue standards is necessary at this time, as the EPA believes the 
existing regulatory structures are sufficient to ensure the targeted protection of public health and 
the environment at existing ISR facilities;” and that “present market circumstances suggest that 
the influx of new ISR applicants that was once anticipated and that was an underlying motive for 
the proposal is not likely to materialize.” 
 
After the EPA withdrew its rulemaking, the NRC staff sought stakeholder perspectives to inform 
its decision regarding whether it should restart its deferred rulemaking.  On January 31, 2019, 
the staff published a notice in the FR, “Ground Water Protection at Uranium In Situ Recovery 
Facilities” (84 FR 574), requesting views from interested stakeholders.  The NRC received 
33 comment submissions from individuals, Agreement States, Native American Tribal 
governments, environmental groups, and industry.  Most commenters supported continuing the 
rulemaking.  The Organization of Agreement States and the respective Agreement State 
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regulatory agencies for Colorado, Oregon, Washington, and Wyoming supported resumption of 
the NRC’s deferred ISR rulemaking.  Most industry commenters supported a limited-scope 
rulemaking to better ensure the efficiency and effectiveness of the licensing process for ISR 
facilities.  Certain individuals and environmental groups did not support continuing the 
rulemaking, with their primary assertion being that such regulations could allow greater 
expansion of the industry and subsequently result in greater adverse environmental impacts. 
 
On December 16, 2019, the staff provided SECY-19-0123 to the Commission to propose 
options on whether to proceed with the ISR rulemaking.  In SRM-SECY-19-0123, the 
Commission approved the staff’s recommendation to resume rulemaking “to provide 
risk-informed, ISR-specific requirements that would provide increased consistency and 
transparency in licensing reviews between the NRC and Agreement States and clarify the 
applicability of existing requirements to ISR activities in 10 CFR Part 40, in particular the 
applicability of alternate concentration limits for ISR facilities.” 
 
Memorandum of Understanding with the EPA 
 
In spring 2019, the staff began development of an MOU with the EPA to delineate the roles and 
responsibilities of each agency under Title II of UMTRCA for regulating uranium ISR activities.  
The MOU, “Memorandum of Understanding Between the U.S. Nuclear Regulatory Commission 
and the U.S. Environmental Protection Agency Concerning the Regulation of Uranium in situ 
Recovery Activities” (ADAMS Accession No. ML20218A248), was signed by both agencies and 
became effective in July 2020.  The purpose of the MOU is to (1) provide a framework for 
cooperation and coordination between the NRC and the EPA for implementing each party’s 
statutory responsibilities under AEA sections 84 and 275, with respect to regulating uranium ISR 
activities in a timely, efficient, and thorough manner; (2) describe the responsibilities of each 
party in regulating uranium ISR activities; and (3) foster opportunities for effective and efficient 
communication between the NRC and the EPA, including the exchange of written information 
and interagency meetings.  The proposed rule would codify the groundwater protection 
requirements that the NRC has used in site-specific license conditions consistent with the MOU. 
 
DISCUSSION: 
 
Appendix A to 10 CFR Part 40 contains requirements primarily related to the operation of 
conventional uranium mills, including requirements for groundwater protection.  These 
regulations were established to conform to the EPA’s standards of general application in 
40 CFR Part 192, Subpart D, “Standards for Management of Uranium Byproduct Materials 
Pursuant to section 84 of the Atomic Energy Act of 1954, as Amended.”  The current 
groundwater protection requirements in 10 CFR Part 40, Appendix A, focus on the 
contamination of surrounding groundwater caused by seepage from disposal areas such as mill 
tailings impoundments and do not directly address groundwater protection at ISR facilities.  ISR 
operations do not produce any tailings but do produce waste streams containing AEA 
section 11e.(2) byproduct material that require proper management.  These waste streams 
originate on or near the surface from pipes, evaporation ponds, and ion exchange facilities, and 
in the groundwater in the production unit where the injected lixiviant releases the uranium from 
the host rock.  Since the 1990s, the ISR process has become the predominant means of 
extracting uranium in the United States.  In the absence of specific NRC regulations applicable 
only to ISR facilities, the NRC has had to rely primarily on license conditions that incorporate 
risk-informed and best management practices to appropriately regulate ISR facilities.  Best 
management practices for groundwater protection, in the context of ISR facilities, are those 
practices that have been demonstrated to be the most effective and practical means to prevent, 
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detect, and correct any leakage or migration of radiological and nonradiological contaminants to 
surrounding groundwater. 
 
Industry stakeholders have expressed concerns that, in the absence of NRC regulations specific 
to ISR facilities, licensing reviews may be significantly different for each applicant, and approval 
of requirements for licensees may vary—depending on differences among NRC and Agreement 
State licensing reviewers.  The proposed regulations are expected to make the licensing 
process and the NRC’s regulatory oversight more predictable and consistent for the NRC, 
Agreement States, licensees, and the public.  The staff, however, is not aware of any specific 
information at this time that would indicate an increase in the number of ISR licensing 
applications in the near future.  Currently, the market price of uranium is very low, but the recent 
outlook for uranium demand and growing interest in reviving uranium production could lead to 
an increase in price and, therefore, potentially more license applications for ISR facilities.  In 
fact, the Consolidated Appropriations Act of 2021 (Public Law 116-260), which requires that the 
U.S. Department of Energy keep $75,000,000 available for the Uranium Reserve Program for 
atomic energy defense activities, could potentially increase the number of ISR facility 
applications. 
 
The NRC is proposing to establish groundwater protection requirements specific to ISR 
facilities.  The NRC would revise certain paragraphs in 10 CFR Part 40, Appendix A, Criterion 5, 
to make these criteria applicable to ISR facilities and to cross-reference the applicable EPA 
RCRA regulations for maximum contaminant levels for hazardous constituents and to the 
applicable EPA RCRA regulation for the maximum concentration value of those hazardous 
constituents of concern not otherwise listed in the RCRA regulations.  The NRC is also 
proposing to add a new Criterion 14, which would provide ISR-specific regulations for 
groundwater protection.  The proposed rule would add several new ISR-specific definitions and 
revise other definitions in Appendix A.  The NRC is also revising the definition of byproduct 
material in 10 CFR 40.4, “Definitions,” to add the phrase “liquid wastes,” consistent with the 
Commission’s 1999 decision in SRM-SECY-99-0013, “Staff Requirements—-SECY-99-0013—
Recommendations on Ways to Improve the Efficiency of NRC Regulation at In Situ Leach 
Uranium Recovery Facilities,” dated July 26, 2000, that any liquid waste generated during or 
after the uranium extraction phase of ISR site operations, and all evaporation pond sludges 
derived from liquid wastes, are properly classified as AEA section 11e.(2) byproduct material. 
 
This proposed rule would promulgate regulations specific to uranium ISR facilities to protect 
groundwater from the radiological and nonradiological hazards associated with the generation of 
AEA section 11e.(2) byproduct material.  Because the ISR process currently is the predominant 
method used for uranium milling, the issuance of ISR-specific regulations would provide 
transparency and, therefore, result in the effective and efficient regulation of groundwater 
protection at ISR facilities.  Such regulations would codify the risk-informed and best 
management practices for groundwater protection used by the NRC in site-specific license 
conditions. 
 
The proposed rule’s only substantive change from current NRC ISR facility licensing practice 
would be to require at least 3 years of quarterly post-restoration monitoring at the points of 
compliance in the production unit after the licensee’s groundwater restoration efforts have met 
the approved hazardous constituent concentration limits.  This new requirement conforms with 
the applicable RCRA standards and differs from the current practice of requiring only 1 year of 
quarterly post-restoration monitoring. 
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The staff expects that these regulations would result in an ISR licensing process that has 
enhanced regulatory stability, predictability, and clarity for the submission of license applications 
and other related regulatory compliance documents and staff’s review and evaluation of such 
documents.  Additionally, these regulations would streamline the licensing process for those 
groundwater protection requirements that, under the existing process, are covered principally by 
site-specific license conditions.  In this regard, by codifying those requirements currently 
addressed in site-specific license conditions, the staff expects to reduce the costs associated 
with preparing the safety evaluation report and the license itself and reduce the number of 
requests for additional information during the staff’s evaluation of an application.  These 
regulations would also provide a stronger basis for the NRC’s national program for Agreement 
State compatibility and for the NRC’s evaluation and oversight of Agreement State programs.  
Finally, addressing groundwater protection requirements via rulemaking would provide greater 
transparency of the NRC’s regulation of groundwater protection at ISR facilities, adapt to 
regulatory needs identified by stakeholders, provide opportunities for stakeholders to offer input 
to the changes to the ISR licensing process, and maintain the NRC’s role as an effective 
regulator. 
 
The proposed rule would apply to an application for, and the licensing, operation, and 
decommissioning of, a new ISR facility, a new wellfield within a licensed ISR facility, or a new 
production unit within an operating wellfield of a licensed ISR facility, if the application is 
submitted after the effective date of the final rule. 
 
Regulatory Analysis 
 
The staff has prepared a draft regulatory analysis (Enclosure 2) to determine the anticipated 
costs and benefits of implementing the new requirements and the development of, or 
modifications to, NRC guidance.  The regulatory analysis shows that the proposed rule 
alternative and associated guidance would result in a total net overall cost of ($222,000) using a 
7 percent discount rate.  Of that amount, the expected benefit is $68,000 to industry; expected 
costs are ($109,000) to Agreement States, ($170,000) to the NRC, and ($11,000) to the EPA for 
concurrence on the final rule.  As described in the regulatory analysis, the NRC’s, the 
Agreement States’, and the EPA’s rulemaking costs are one-time costs.  Consistent with the 
Commission’s direction in SRM-SECY-19-0123, the NRC rulemaking costs are not fee-billable. 
 
The rule would result in an ISR facility licensing process that has enhanced regulatory stability, 
predictability, and clarity.  The revised regulations would result in more complete applications 
with a corresponding reduction in requests for additional information and would avoid the 
development and review of several site-specific license conditions.  Also, rulemaking provides 
for the opportunity for a broad set of external stakeholders to provide input on the specific 
requirements that the NRC will use to regulate ISR facilities.  The staff expects that these 
improvements would streamline the safety review resulting in a simplified, lower-cost licensing 
process.  Additionally, licensing costs are expected to be reduced because of the presence of 
ISR-specific regulations that rely less on site-specific license conditions and staff guidance 
(which is the current practice).  By addressing these issues through rulemaking, the rule avoids 
the need to address issues on a case-by-case basis during each licensing review and possibly 
in hearings. 
 
The staff is currently unaware of any planned ISR facility application submittals within the next 
5 years.  For illustrative purposes, the baseline scenario (the $222,000 net total cost) evaluated 
in the regulatory analysis assumes a single new ISR facility application is submitted within the 
next 5 years.  The regulatory analysis also performed a break-even analysis to determine the 
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number of ISR facility applications that would need to be submitted by calendar year 2030 to 
result in a net benefit.  The staff determined that if a second application scenario is submitted, 
the mean net benefit of this rule is at least $4,000 using a 7 percent discount rate.  In the staff’s 
judgment, the benefits of the proposed rule outweigh its costs.  Therefore, the staff recommends 
going forward with the rulemaking. 
 
Cumulative Effects of Regulation 
 
The staff considered the cumulative effects of regulation by engaging with external stakeholders 
before the development of the proposed rule and related regulatory activities.  On 
January 31, 2019, the staff published a notice in the FR, “Ground Water Protection at Uranium 
In Situ Recovery Facilities” (84 FR 574), seeking stakeholder perspectives to inform its decision 
on whether it should restart its deferred rulemaking.  As noted in the Background section of this 
paper, the public feedback generally was in favor of restarting the rulemaking effort.  The staff 
will conduct a public meeting during the comment period for the proposed rule. 
 
Implementing Guidance 
 
The staff plans to publish supplemental guidance (ADAMS Accession No. ML21111A368) to 
NUREG-1569 for public comment in conjunction with the proposed rule.  This supplemental 
guidance is intended for use by applicants, licensees, Agreement States, and the NRC staff and 
incorporates the proposed changes into an approach and method acceptable for implementing 
the requirements of the regulations.  As a guidance document, NUREG-1569 and the changes 
in the supplement would not establish additional requirements, and applicants may propose 
alternative ways for demonstrating compliance with the regulations. 
 
Backfitting and Issue Finality Considerations 
 
The backfitting provisions in 10 CFR 50.109, 70.76, 72.62, and 76.76, all titled “Backfitting,” and 
the issue finality provisions in 10 CFR Part 52, “Licenses, Certifications, and Approvals for 
Nuclear Power Plants,” do not apply to the proposed rule.  This class of licensees would be 
regulated in accordance with 10 CFR Part 40.  As 10 CFR Part 40 contains no backfitting 
provisions, and these licensees are not within the scope of an NRC regulation that contains a 
backfitting or issue finality provision, the proposed rule is not within the scope of the NRC’s 
backfitting and issue finality provisions.  However, the class of licensees subject to the 
rulemaking are applicants for a new ISR facility license or current ISR facility licensees that 
submit an application for a license amendment for a new wellfield within a licensed ISR facility 
or a new production unit within an operating wellfield of a licensed ISR facility, the application for 
which is submitted after the effective date of this rule. 
 
AGREEMENT STATES: 
 
In accordance with SRM-SECY-19-0123, the staff included Agreement State representation on 
the rulemaking working group.  Specifically, two representatives from Agreement States that 
regulate active ISR facilities served on the working group that developed the proposed rule.  
The representatives attended weekly meetings, providing valuable input to its development. 
 
The staff coordinated with the Agreement States during the development of the proposed rule to 
ensure they were informed of the proposed amendments and the related compatibility 
categories.  The staff provided a copy of the draft proposed rule FR notice to the seven 
Agreement States that are authorized for ISR activities in January 2021 for an early review, and 
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on March 2, 2021, all Agreement States were afforded a 30-day comment period.  The NRC 
received comment letters from Colorado and Wyoming.  Both Colorado and Wyoming 
expressed support for the proposed rule.  Both States provided comments on the proposed rule.  
The staff considered these comments in the proposed rule. 
 
The NRC staff has analyzed the proposed rule in accordance with the procedures established in 
Part III, “Categorization Process for NRC Program Elements,” of the Handbook to Management 
Directive 5.9, “Adequacy and Compatibility of Program Elements for Agreement State 
Programs,” dated April 26, 2018.  In accordance with these procedures, the proposed new 
definitions added to 10 CFR Part 40, Appendix A, under the proposed rule would be classified 
as Compatibility Category “B” (i.e., those program elements that apply to activities that have 
direct and significant effects in multiple jurisdictions and should be addressed to ensure 
uniformity of regulation on a nationwide basis; the Agreement State program element should be 
essentially identical to that of NRC) or “C” (i.e., those program elements that do not meet the 
criteria of Category A or B, but the essential objectives of which an Agreement State should 
adopt to avoid conflict, duplication, gaps, or other conditions that would jeopardize an orderly 
pattern in the regulation of agreement material on a national basis).  In addition, the proposed 
amendments to Criterion 5 and establishment of the new Criterion 14 would be classified as 
Compatibility Category “C”.  The staff also discussed the proposed rule with the Agreement 
States Standing Committee for Compatibility and has addressed the committee’s comments and 
recommendations. 
 
COORDINATION WITH THE ENVIRONMENTAL PROTECTION AGENCY: 
 
In accordance with the July 2020 MOU between the EPA and the NRC, the staff has periodically 
informed the EPA of the status of the rulemaking.  The staff also shared the draft proposed rule 
with the EPA in February 2021 and an updated version of the draft proposed rule and 
associated guidance with the EPA in May 2021.  The NRC and EPA staffs met to discuss the 
draft proposed rule in keeping with the July 2020 MOU.  Should the Commission approve 
publication of the proposed rule, and following the proposed rule’s public comment period, the 
NRC will request the EPA to concur on the draft final rule’s general requirements related to the 
nonradiological controls in accordance with section 84a.(3) of the AEA, and the July 2020 MOU. 
 
RECOMMENDATIONS: 
 
The staff recommends that the Commission approve the proposed rule (Enclosure 1) for 
publication in the FR. 
 
If the Commission approves the staff’s recommendation, the NRC will complete the following six 
activities related to the publication of the proposed rule: 
 
(1) The staff will publish in the FR the proposed rule and availability of draft supplemental 

guidance to NUGEG-1569 and provide a 75-day public comment period. 
 
(2) The staff will make publicly available for comment the draft regulatory analysis 

(Enclosure 2) and the draft environmental assessment (Enclosure 3) for the proposed 
rule. 

 
(3) The staff will submit information collection requirements to the Office of Management 

and Budget for its review and approval on or immediately after the date of publication of 
the proposed rule in the FR. 
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(4) The Office of Congressional Affairs will inform the appropriate congressional 

committees. 
 
(5) The staff will work with the Office of Public Affairs on appropriate public communication 

when the NRC publishes the proposed rule in the FR. 

(6) The staff plans to hold a public meeting during the comment period for the proposed 
rule. 

 
RESOURCES: 
 
This is a medium-priority rulemaking.  The NRC Decommissioning and Low-Level Waste 
business line includes resources for the rulemaking for fiscal years 2021 and 2022.  The staff 
will address resources beyond fiscal year 2022, if needed, through the planning, budget, and 
performance management process and will prioritize these activities in a manner consistent with 
the current Common Prioritization of Rulemaking process.  Enclosure 4 includes an estimate of 
the NRC resources needed to complete this rulemaking.  Resource estimates in Enclosure 4 
are not publicly available. 
 

COORDINATION: 
 
The Office of the General Counsel has no legal objection to the publication of the proposed rule.  
The Office of the Chief Financial Officer reviewed this package and has no concerns with the 
estimated resources in Enclosure 4. 
 
 
 
 

Margaret M. Doane 
Executive Director 
   for Operations 
 

 
Enclosures: 
1.  Proposed Rule 
2.  Draft Regulatory Analysis 
3.  Draft Environmental Assessment 
4.  Estimated Rulemaking  
     Resources  
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NAME JQuintero THolahan JTappert KWilliams JDougherty 

DATE 01/22/2021 01/29/2021 01/29/2021 01/29/2021 02/16/2021 

OFFICE OE:OD 
OCIO/ 

GEMS:BC 

OCFO 

/DOB:DD 
OGC – NLO NMSS:OD 

NAME AVegel DCullison RAllwein APessin  JLubinski 

DATE 03/16/2021 03/19/2021 03/19/2021 05/13/2021 06/30/2021 

OFFICE OEDO     

NAME MDoane     

DATE 07/ 23 /2021     

OFFICIAL RECORD COPY 
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