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From: lawyerreid
To: Curry, Ian
Cc: Leidich, Anne; Lewis, David R.; harmonicengineering@gmail.com; belli4law@aol.com; arm.legal@gmail.com;

Simon, Marcia; Welkie, Andrew
Subject: [External_Sender] Re: Crow Butte Status Conference To Proceed as Planned
Date: Thursday, February 18, 2021 10:17:53 AM
Attachments: Standing Rock Sioux Tribe v United States Army Corps of Engineers.doc

Memorandum on Tribal Consultation and Strengthening Nation-to-Nation Relationships The White House.pdf
Executive Order on Tackling the Climate Crisis at Home and Abroad The White House.pdf

Thank you Mr. Curry. 

Since the discussion with the Board will include the scope of "consultation" with OST
under NEPA and NHPA, I also wanted to highlight for the Board President Biden's
recent Memorandum on "strengthening the nation-to-nation relationship" between
Native nations and the United States requiring greater formal consultation with Native
nations on matters that affect them pursuant to President Clinton Executive Order. 
We have requested to be advised by the NRC Staff as to whether or not the NRC will
follow President Biden's Memorandum and President Clinton's Executive Order - as
well as his recent Executive Order on Environmental Justice.  

I note that this also follows the DC Circuit's decision a few weeks ago in regards to
the OST's and other Sioux Tribe's NEPA challenge to the Dakota Access Pipeline,
like Crow Butte also involving the Unceded Lands (ancestral lands) protected by the
1868 Ft. Laramie Treaty. We would draw attention there to the Circuit Court's finding
at pages 1044-1045 in the decision clearly distinguishing the "unique" role a Sioux
Tribe as a party in a NEPA proceeding emphasizing that Tribes are "a good deal
more than private, voluntary organizations" but nations that exercise "inherent
sovereign authority over their members and territories and the resources therein."  
And that, the "Tribes' unique role and their government-to-government relationship
with the United States demand that their criticisms be treated with appropriate
solicitude," and that the Tribes are "of at least equivalent status" in a NEPA
proceeding as "highly specialized government agencies and organizations."

The discussion of the obligations of federal agencies in securing environmental
justice begins primarily at Section 219, page 42, with the specific responsibilities of
federal agencies at Section 222, page 50, of President Biden's Executive Order. The
Tribe's unique status and relationship with the Crow Butte area as the ancestral and
Treaty territories of its Nation and people within this environmental justice context
further highlight the scope and design of the NEPA / NHPA survey under discussion.

The Biden Memorandum on strengthened nation-to-nation relationship and
consultations and the DAPL decision and the Executive Order regarding
environmental justice are attached.

Thank you,

Andrew B. Reid, JD, LLM
Counsel for the Oglala Sioux Tribe (Oglala Lakota Nation)
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Synopsis

Background: Indian tribes brought action against United States Army Corps of Engineers (USACE), challenging its issuance of an easement for oil pipeline to cross beneath federally-regulated reservoir on Indian reservation that provided tribes with water resources without preparing and environmental impact statement (EIS) under National Environmental Policy Act (NEPA). The United States District Court for the District of Columbia, James E. Boasberg, J., file_2.png



255 F.Supp.3d 101, concluded that USACE’s decision not to issue EIS violated NEPA, and remanded to agency. Following remand, the District Court, Boasberg, J., 440 F.Supp.3d 1, again remanded to the agency to complete an EIS, and subsequently vacated the easement, file_3.png



471 F.Supp.3d 71. USACE and intervenor pipeline owner appealed.

 

Holdings: The Court of Appeals, Tatel, Circuit Judge, held that:

 

[1] tribes’ criticisms of USACE’s consideration of leak detection system for pipeline presented an unresolved controversy requiring preparation of an EIS;

 

[2] district court did not abuse its discretion in requiring USACE) to prepare an EIS;

 

[3] district court did not abuse its discretion in vacating easement; and

 

[4] injunction requiring pipeline to be shutdown and emptied of oil was improper.

 

Affirmed in part and reversed in part.

 

Procedural Posture(s): On Appeal; Review of Administrative Decision.
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[1]



Environmental Lawfile_4.png



Significance in general





Under NEPA, if any significant environmental impacts might result from a proposed agency action, then an environmental impact statement must be prepared before agency action is taken. National Environmental Policy Act of 1969 § 102, file_5.png



42 U.S.C.A. § 4332(2)(C); 40 C.F.R. § 1508.9(a)(1).
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Necessity for Preparation of Statement, Consideration of Factors, or Other Compliance with Requirements





Implicating any one of the ten factors enumerated in NEPA regulations for evaluating whether to prepare an environmental impact statement (EIS) may be sufficient to require development of an EIS. National Environmental Policy Act of 1969 § 102, file_7.png



42 U.S.C.A. § 4332(2)(C); 40 C.F.R. § 1508.27(b).
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Controversy





An agency decision is “highly controversial,” as one factor requiring preparation of an environmental impact statement under NEPA, if a substantial dispute exists as to the size, nature, or effect of the major federal action. National Environmental Policy Act of 1969 § 102, file_9.png



42 U.S.C.A. § 4332(2)(C); 40 C.F.R. § 1508.27(b).
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Controversy





Not just any criticism renders the effects of an agency action “highly controversial,” as would require preparation of an environmental impact statement under NEPA; rather, something more is required for a highly controversial finding besides the fact that some people may be highly agitated and be willing to go to court over the matter. National Environmental Policy Act of 1969 § 102, file_11.png



42 U.S.C.A. § 4332(2)(C); 40 C.F.R. § 1508.27(b).
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Controversy





Repeated criticism from many agencies who serve as stewards of the exact resources at issue in an agency action, not to mention consultants and organizations with on-point expertise, surely rises to more than mere passion, suggesting the action is “highly controversial,” as would require preparation of an environmental impact statement under NEPA. National Environmental Policy Act of 1969 § 102, file_13.png



42 U.S.C.A. § 4332(2)(C); 40 C.F.R. § 1508.27(b).
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Controversy





An environmental impact statement under NEPA is perhaps especially warranted where an agency explanation confronts but fails to resolve serious outside criticism, leaving a project’s effects uncertain. National Environmental Policy Act of 1969 § 102, file_15.png



42 U.S.C.A. § 4332(2)(C); 40 C.F.R. § 1508.27(b).
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Controversy





Under NEPA, Congress created the environmental impact statement process to provide robust information in situations where, following an environmental assessment, the scope of a project’s impacts remains both uncertain and controversial. National Environmental Policy Act of 1969 § 102, file_17.png



42 U.S.C.A. § 4332(2)(C); 40 C.F.R. § 1508.27(b).
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Controversy





The decisive factor in determining whether an agency adequately addressed concerns regarding its proposed action from other agencies and organizations with subject-matter expertise such that the action was no longer “highly controversial,” as would require preparation of an environmental impact statement under NEPA, is not the volume of ink spilled in response to criticism, but whether the agency has, through the strength of its response, convinced the court that it has materially addressed and resolved serious objections to its analysis. National Environmental Policy Act of 1969 § 102, file_19.png



42 U.S.C.A. § 4332(2)(C); 40 C.F.R. § 1508.27(b).
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Status of Indian Nations or Tribes





Indian tribes are domestic dependent nations that exercise inherent sovereign authority over their members and territories and the resources therein.
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Controversy





Indian tribes’ unique role and their government-to-government relationship with the United States demand that their criticisms of proposed agency actions be treated with appropriate solicitude in determining whether an environmental impact statement is required under NEPA because the proposed action is “highly controversial.” National Environmental Policy Act of 1969 § 102, file_22.png



42 U.S.C.A. § 4332(2)(C); 40 C.F.R. § 1508.27(b).
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Mining;  oil and gas





Indian tribes’ criticisms of U.S. Army Corps of Engineers’ (USACE) consideration of leak detection system for oil pipeline that crossed under federally-regulated reservoir that served as important water resource for tribes presented an unresolved controversy, such that USACE was required to conduct environmental impact statement under NEPA before granting easement for pipeline to cross under reservoir; USACE failed to address tribes’ concerns that study of leak detection system showed that it failed to detect leaks more often than personnel or members of the public did visually, and failed to respond to tribes’ concerns about examples of pipelines that had pinhole leaks, which were not often detected by the leak detection system in use, but still resulted in substantial oil spills. National Environmental Policy Act of 1969 § 102, file_24.png



42 U.S.C.A. § 4332(2)(C); 40 C.F.R. § 1508.27(b).
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Mining;  oil and gas





U.S. Army Corps of Engineers’ (USACE) decision to rely on general pipeline safety data in its analysis of risks posed by oil pipeline that crossed under federally-regulated reservoir that served as important water resource for Indian tribes, rather than relying on pipeline operator’s specific safety record, rendered effects of USACE’s decision to grant easement for pipeline to cross under reservoir highly controversial, such that USACE was required to conduct environmental impact statement under NEPA prior to granting easement; USACE’s own analysis showed that pipeline operator had worse safety record than industry averages, and USACE made no effort to explain why it relied on industry averages with regard to safety, rather than specific operator’s record. National Environmental Policy Act of 1969 § 102, file_26.png



42 U.S.C.A. § 4332(2)(C); 40 C.F.R. § 1508.27(b).
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Mining;  oil and gas





U.S. Army Corps of Engineers’ (USACE) response to concerns about the impact of winter conditions on response efforts in the event of an oil spill from pipeline that crossed under federally-regulated reservoir that served as water resource for Indian tribes was insufficient to resolve tribes’ criticism, rendering USACE’s decision to grant easement for pipeline highly controversial, such that USACE was required to conduct environmental impact statement under NEPA prior to granting easement; although tribes’ expert explained the significant difficulties in responding to an oil spill created by winter conditions, Corps’ response was simply that winter conditions had a mixed effect on efforts to contain an oil spill, without estimating how much time would be saved by the oil-containing properties of ice and how much additional time response would take during extreme conditions. National Environmental Policy Act of 1969 § 102, file_28.png



42 U.S.C.A. § 4332(2)(C); 40 C.F.R. § 1508.27(b).
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Timing of theory and grounds asserted





A court’s review of agency action is limited to the grounds that the agency invoked when it took the action.
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Mining;  oil and gas





U.S. Army Corps of Engineers’ (USACE) failure to adequately respond to concerns about its calculation of the worst-case-scenario oil discharge estimate for oil pipeline that crossed under federally-regulated reservoir that served as important water resource for Indian tribes rendered USACE’s decision to grant easement for pipeline highly controversial, such that USACE was required to conduct environmental impact statement under NEPA prior to granting easement; USACE estimated that it would take nine minutes to detect a leak and 3.9 minutes to close the shut-down valves, whereas tribes pointed to many experts who commented that hours, rather than minutes, were more accurate figures for a worst-case discharge, and USACE did not explain its choice to ignore the real-world possibility of significant human errors or technical malfunctions in performing its calculations. National Environmental Policy Act of 1969 § 102, file_31.png



42 U.S.C.A. § 4332(2)(C); file_32.png



49 C.F.R. § 194.105(b)(1).









[16]



Environmental Lawfile_33.png



Mining;  oil and gas





Fact that U.S. Army Corps of Engineers (USACE) was not required by law to calculate the worst-case-discharge estimate for oil pipeline prior to granting easement for pipeline to cross under federally-regulated reservoir that served as important water resource for Indian tribes did not relieve USACE of duty to respond to criticism of its calculations during environmental review of proposed action, as USACE chose to perform the calculation and then relied on it throughout its analysis. file_34.png



49 C.F.R. § 194.105(b)(1).
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Significance in general





Under NEPA, an agency must look at both the probabilities of potentially harmful events, and the consequences if those events come to pass. National Environmental Policy Act of 1969 § 2, file_36.png



42 U.S.C.A. § 4321.
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Negative declaration;  statement of reasons





Under NEPA, a finding of no significant impact, such that an environmental impact statement is not necessary, is appropriate only if a grave harm’s probability is so low as to be remote and speculative, or if the combination of probability and harm is sufficiently minimal. National Environmental Policy Act of 1969 § 102, file_38.png



42 U.S.C.A. § 4332(2)(C).
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Mining;  oil and gas





District court did not abuse its discretion in requiring U.S. Army Corps of Engineers (USACE) to prepare an environmental impact statement (EIS) under NEPA with regard to easement for oil pipeline to cross under federally-regulated reservoir that served as important water resource for Indian tribes; although project only implicated one of the significance factors for evaluating whether to prepare an EIS, it did so in several important ways, and fact that district court had already given USACE an opportunity to resolve tribes’ serious criticisms and failed to do so strongly suggested that an EIS was required to resolve controversies regarding project. National Environmental Policy Act of 1969 § 102, file_40.png



42 U.S.C.A. § 4332(2)(C); file_41.png



49 C.F.R. § 194.105(b)(1).

1 Cases that cite this headnote
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Determination, Judgment, and Relief





District court did not abuse its discretion in vacating easement granted by U.S. Army Corps of Engineers (USACE) for oil pipeline to cross under federally-regulated reservoir that served as important water resource for Indian tribes as remedy for USACE’s failure to comply with NEPA; USACE was unlikely to resolve controversies on remand give that court had previously remanded without vacatur and USACE had failed to resolve the controversies, and court understood that shutting down pipeline operations would have caused significant economic harm, but noted that not shutting it down would have subverted NEPA’s objectives and risk of a spill counseled in favor of vacatur. National Environmental Policy Act of 1969 § 2, file_43.png



42 U.S.C.A. § 4321.









[21]



Administrative Law and Procedurefile_44.png



Annulment, Vacatur, or Setting Aside of Administrative Decision





The ordinary practice is to vacate unlawful agency action.
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Annulment, Vacatur, or Setting Aside of Administrative Decision





While unsupported agency action normally warrants vacatur, a court is not without discretion to leave agency action in place while the decision is remanded for further explanation.
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Annulment, Vacatur, or Setting Aside of Administrative Decision





The decision whether to vacate an unlawful agency action depends on the seriousness of the order’s deficiencies and thus the extent of doubt whether the agency chose correctly and the disruptive consequences of an interim change that may itself be changed.
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Annulment, Vacatur, or Setting Aside of Administrative Decision





For purpose of determining whether to vacate an unlawful agency action, the seriousness of a deficiency in an agency’s action is determined at least in part by whether there is a significant possibility that the agency may find an adequate explanation for its actions on remand.
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Discretion of lower court





The Court of Appeals reviews the district court’s decision to vacate an agency action for abuse of discretion.
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Annulment, Vacatur, or Setting Aside of Administrative Decision





When an agency bypasses a fundamental procedural step, the inquiry into whether to vacate the resulting agency action asks not whether the ultimate action could be justified but whether the agency could, with further explanation, justify its decision to skip that procedural step.

1 Cases that cite this headnote
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Abuse of discretion in general





In reviewing for abuse of discretion, the Court of Appeals considers whether the decision maker failed to consider a relevant factor, whether he or she relied on an improper factor, and whether the reasons given reasonably support the conclusion.
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Abuse of discretion in general





In reviewing for abuse of discretion, the Court of Appeals may not substitute its judgment for that of the trial court, so it cannot decide the issue by determining whether it would have reached the same conclusion.
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Injunction





District court’s injunction ordering oil pipeline to be shutdown and emptied of oil after court vacated U.S. Army Corps of Engineers’ (USACE) easement permitting pipeline to cross under federally-regulated reservoir was improper, where court did not make the findings necessary for injunctive relief, but only determined that the easement was not issued in accordance with NEPA, and vacating the easement did not necessitate shutdown of the pipeline. National Environmental Policy Act of 1969 § 2, file_53.png



42 U.S.C.A. § 4321.









*1037 Appeals from the United States District Court for the District of Columbia (No. 1:16-cv-01534)

Attorneys and Law Firms

James A. Maysonett, Attorney, U.S. Department of Justice, Washington, DC, argued the cause for appellant United States Army Corps of Engineers. With him on the briefs were Jeffrey Bossert Clark, Assistant Attorney General, Jonathan D. Brightbill, Principal Deputy Assistant Attorney General, Eric A. Grant, Deputy Assistant Attorney General, and Andrew C. Mergen and Erica M. Zilioli, Attorneys, Washington, DC.

Miguel A. Estrada, Washington, DC, argued the cause for appellant Dakota Access LLC. With him on the briefs were William S. Scherman and David J. Debold, Washington, DC.

Wayne K. Stenehjem, Attorney General, Office of the Attorney General for the State of North Dakota, and Matthew A. Sagsveen, Solicitor General, were on the brief for amicus curiae the State of North Dakota.

Tim Fox, Attorney General, Office of the Attorney General for the State of Montana, Curtis T. Hill, Jr., Attorney General, Office of the Attorney General for the State of Indiana, Thomas M. Fisher, Solicitor General, Tom Miller, Attorney General, Office of the Attorney General for the State of Iowa, Derek Schmidt, Attorney General, Office of the Attorney General for the State of Kansas, Daniel Cameron, Attorney General, Office of the Attorney General for the Commonwealth of Kentucky, Jeff Landry, Attorney General, Office of the Attorney General for the State of Louisiana, Doug Peterson, Attorney General, Office of the Attorney General for the State of Nebraska, Dave Yost, Attorney General, Office of the Attorney General for the State of Ohio, Jason Ravnsborg, Attorney General, Office of the Attorney General for the State of South Dakota, Patrick Morrisey, Attorney General, Office of the Attorney General for the State of West Virginia, and Bridget Hall, Attorney General, Office of the Attorney General for the State of Wyoming, were on the brief for amici curiae the States of Indiana, Montana, and 9 other states in support of appellants.

David H. Coburn, Joshua H. Runyan, Richard S. Moskowitz, Tyler J. Kubik, Stephen J. Obermeier, Wesley E. Weeks, John P. Wagner, Steven M. Kramer, Steven P. Lehotsky, Washington, DC, and Michael B. Schon, were on the brief for amici curiae American Fuel & Petrochemical Manufacturers, et al. in support of appellants.

Jared R. Wigginton and Kent Mayo, Washington, DC, were on the brief for amici curiae North Dakota Farm Bureau, et al.

Christopher O. Murray, Santa Barbara, CA, was on the brief for amicus curiae for appellant North Dakota Water Users Association in support of appellants.

Jan Hasselman, Seattle, WA, argued the cause for appellees Standing Rock Sioux Tribe, et al. With him on the brief were Patti A. Goldman, Seattle, WA, Nicole E. Ducheneaux, Omaha, NE, Jennifer S. Baker, Birmingham, AL, Rollie E. Wilson, Washington, DC, Jeffrey Rasmussen, Michael L. Roy, Jennifer P. Hughes, and Elliott A. Milhollin, Washington, DC. Jeremy J. Patterson, Louisville, CO, entered an appearance.

Joel West Williams was on the brief for amici curiae the Great Plains Tribal Chairmen’s Association, et al. in support of appellees.

Maura Healey, Attorney General, Office of the Attorney General for the Commonwealth of Massachusetts, Seth G. Schofield, Senior Appellate Counsel, Xavier Becerra, Attorney General, Office of the Attorney General for the State of California, Jamie B. Jefferson and Joshua R. Purtle, Deputy Attorneys General, Kathleen Jennings, Attorney General, Office of the Attorney General for the State of Delaware, Christian Douglas Wright, Director of Impact Ligitation, Aaron M. Frey, Attorney General, Office of the Attorney General for the State of Maine, William Tong, Attorney General, Office of the Attorney General for the State of Connecticut, Clare Kindall, Solicitor General, Kwame Raoul, Attorney General, Office of the Attorney General for the State of Illinois, Brian E. Frosh, Attorney General, Office of the Attorney General for the State of Maryland, Dana Nessel, Attorney General, Office of the Attorney General for the State of Michigan, Elizabeth Morrisseau, Assistant Attorney General, Gurbir S. Grewal, Attorney Gene ral, Office o f the Attorne y General for the State of New Jersey, Letitia James, Attorney General, Office of the Attorney General for the State of New York, Aaron Ford, Attorney Gener al, Office of t he Attorney Gen eral for the St ate of Nevada, Hector Balderas , Attorney General, Office of the Attorney General for the State of New Mexico, Ellen Rosenblum, Attorney General, Office of the Attorney General for the State of Oregon, Paul Garrahan, Attorney-in-Charge, Steven Novick , Special Assistant Attorney General, Peter F. Neronha, Attorney General, Office of the Attorney General for the State of Rhode Island, Tricia K. Jedele, Special Assistant Attorney General, Robert W. Ferguson, Attorney General, Office of the Attorney General for the State of Washington, Noah Guzzo Purcell, Solicitor General, Leevin T. Camacho, Attorney General, Office of the Attorney General for the Territory of Guam, Thomas J. Donovan, Jr., Attorney General, Office of the Attorney General for the State of Vermont, Nicholas F. Persampieri, Assistant Attorney General, Karl A. Racine, Attorney General, Office of the Attorney General for the District of Columbia, Loren L. AliKhan, Solicitor General, Jacqueline R. Bechara, Appellant Litigation Fellow, and Sarah Utley, Houston, TX, were on the brief for amici curiae States of Massachusetts, et al. in support of appellees.

Douglas P. Hayes was on the brief for amici curiae Sierra Club, et al. in support of appellees.

Kenneth Rumelt and James G. Murphy were on the brief for amicus curiae Members of Congress in support of appellees.

Mary Kathryn Nagle, Washington, DC, was on the brief for amicus curiae National Indigenous Women’s Resource Center, Inc. in support of appellees.

Before: Tatel and Millett, Circuit Judges, and Sentelle, Senior Circuit Judge.

Opinion



Tatel, Circuit Judge:



**1 *1039 Lake Oahe, created when the United States Army Corps of Engineers flooded thousands of acres of Sioux lands in the Dakotas by constructing the Oahe Dam on the Missouri River, provides several successor tribes of the Great Sioux Nation with water for drinking, industry, and sacred cultural practices. Passing beneath Lake Oahe’s waters, the Dakota Access Pipeline transports crude oil from North Dakota to Illinois. Under the Mineral Leasing Act, 30 U.S.C. § 185, the pipeline could not traverse the federally owned land at the Oahe crossing site without an easement from the Corps. The question presented here is whether the Corps violated the National Environmental Policy Act, file_54.png



42 U.S.C. § 4321, by issuing that easement without preparing an environmental impact statement despite substantial criticisms from the Tribes and, if so, what should be done about that failure. We agree with the district court that the Corps acted unlawfully, and we affirm the court’s order vacating the easement while the Corps prepares an environmental impact statement. But we reverse the court’s order to the extent it directed that the pipeline be shut down and emptied of oil.

 





I.

[1]“In order to ‘create and maintain conditions under which man and nature can exist in productive harmony,’ the National Environmental Protection Act (NEPA), file_55.png



42 U.S.C. § 4331(a), requires any federal agency issuing a construction permit, opening new lands to drilling, or undertaking any other ‘major’ project to take a hard look at the project’s environmental consequences, id. § 4332(2)(C) ....” file_56.png



National Parks Conservation Association v. Semonite, 916 F.3d 1075, 1077 (D.C. Cir. 2019). “To this end, the agency must develop an environmental impact statement (EIS) that identifies and rigorously appraises the project’s environmental effects, unless it finds that the project will have ‘no significant impact.’ ” file_57.png



Id. (quoting 40 C.F.R. § 1508.9(a)(1)). “If any ‘significant’ environmental impacts might result from the proposed agency action[,] then an EIS must be prepared before agency action is taken.” file_58.png



Grand Canyon Trust v. FAA, 290 F.3d 339, 340 (D.C. Cir. 2002) (quoting file_59.png



Sierra Club v. Peterson, 717 F.2d 1409, 1415 (D.C. Cir. 1983)). Preparing an EIS is a significant undertaking, requiring the agency to “consult with and obtain the comments of” other relevant agencies and publish a “detailed statement” about the action’s environmental effects. file_60.png



42 U.S.C. § 4332(2)(C).

 

[2]“Whether a project has significant environmental impacts, thus triggering the need to produce an EIS, depends on its ‘context’ (regional, locality) and ‘intensity’ (‘severity of impact’).” file_61.png



National Parks, 916 F.3d at 1082 (quoting 40 C.F.R. § 1508.27 (2018)). The operative regulations (since amended, Update to the Regulations Implementing the Procedural Provisions of the National Environmental Policy Act, 85 Fed. Reg. 43,304 (July 16, 2020)) enumerate ten factors that “should be considered” in assessing NEPA’s “intensity” element. 40 C.F.R. § 1508.27(b) (2019). “Implicating any one of the factors may be sufficient to require development of an EIS.” file_62.png



National Parks, 916 F.3d at 1082. This case concerns the fourth factor—“[t]he degree to which the effects on the quality of the human environment are likely to be highly controversial.” 40 C.F.R. § 1508.27(b)(4) (2019).

 

**2 The Dakota Access Pipeline (DAPL), nearly 1,200 miles long, is designed to move more than half a million gallons of crude oil from North Dakota to Illinois each day. file_63.png



Standing Rock Sioux Tribe v. U.S. Army Corps of Engineers (Standing Rock III), 255 F. Supp. 3d 101, 114 (D.D.C. 2017). DAPL crosses many waterways, including *1040 Lake Oahe, an artificial reservoir in the Missouri River created when the Corps constructed a dam in 1958. The dam’s construction and Lake Oahe’s creation flooded 56,000 acres of the Standing Rock Reservation and 104,420 acres of the Cheyenne River Sioux Tribe’s trust lands. file_64.png



Id. The Tribes now rely on Lake Oahe’s water for drinking, agriculture, industry, and sacred religious and medicinal practices. file_65.png



Id. As the Standing Rock Sioux Tribe explained:

Lake Oahe is the source of life for the Tribe. It provides drinking water for over 4,200 people on the Reservation. It is the source of water for irrigation and other economic pursuits central to the Tribal economy. And it provides the habitat for fish and wildlife on the Reservation upon which tribal members rely for subsistence, cultural, and recreational purposes. Moreover, the Tribe’s traditions provide that water is more than just a resource, it is sacred—as water connects all of nature and sustains life.

Letter from Dave Archambault II, Chairman, Standing Rock Sioux Tribe, to Lowry A. Crook, Principal Deputy Assistant Secretary for Civil Works, Office of the Assistant Secretary for the Army, and Col. John Henderson, P.E., District Commander, U.S. Army Corps of Engineers—Omaha District (Mar. 24, 2016), Appendix (A.) 318.

 

Oil pipelines crossing federally regulated waters like Lake Oahe require federal approval. See file_66.png



Standing Rock III, 255 F. Supp. 3d at 114. In June 2014, Dakota Access, formed to construct and own DAPL, notified the Corps that it intended to construct a portion of DAPL under Lake Oahe, just half a mile north of the Standing Rock Reservation. file_67.png



Id. To do so, Dakota Access needed, among other things, a real-estate easement from the Corps under the Mineral Leasing Act (MLA), 30 U.S.C. § 185.

 

In December 2015, the Corps published and sought public comment on a Draft Environmental Assessment (EA) finding that the construction would have no significant environmental impact. file_68.png



Standing Rock III, 255 F. Supp. 3d at 114–15. The Tribes submitted comments voicing a range of concerns. Relevant here, the Tribes contended that the Corps had insufficiently analyzed the risks and consequences of an oil spill.

 

Two federal agencies also raised concerns. The Department of the Interior requested that the Corps prepare an EIS given the pipeline’s potential impact on trust resources, criticizing the Corps for “not adequately justify[ing] or otherwise support[ing] its conclusion that there would be no significant impacts upon the surrounding environment and community.” Letter from Lawrence S. Roberts, Acting Assistant Secretary—Indian Affairs, U.S. Department of the Interior, to Brent Cossette, U.S. Army Corps of Engineers, Omaha District (Mar. 29, 2016), A. 385–86. The Environmental Protection Agency (EPA) registered its concern that the Draft EA “lack[ed] sufficient analysis of direct and indirect impacts to water resources,” though it requested additional information and mitigation in the EA rather than preparation of an EIS. Letter from Philip S. Strobel, Director, NEPA Compliance and Review Program Office of Ecosystems Protection and Remediation, EPA, to Brent Cossette, U.S. Army Corps of Engineers, Omaha District (Jan. 8, 2016), Reply Supplemental Appendix 1. But after becoming aware of the pipeline’s proximity to the Standing Rock reservation, EPA supplemented its comments to note that, while it agreed with the Corps that there was “minimal risk of an oil spill,” it worried, based on its “experience in spill response,” that a break or leak could nonetheless significantly affect water resources. Letter from Philip S. Strobel, *1041 Director, NEPA Compliance and Review Program, Office of Ecosystems Protection and Remediation, EPA, to Brent Cossette, U.S. Army Corps of Engineers, Omaha District (Mar. 11, 2016), A. 389–90.

 

**3 On July 25, 2016, the Corps published its Final EA and a “Mitigated Finding of No Significant Impact” (Mitigated FONSI). The Mitigated FONSI explained that, given the Corps’s adoption of various mitigation measures, including horizontal directional drilling, the Lake Oahe crossing would not “significantly affect the quality of the human environment” and that an EIS was therefore unnecessary.

 

Shortly after the Final EA’s release, Standing Rock sued the Corps for declaratory and injunctive relief under NEPA (and several other federal laws not at issue in this appeal). file_69.png



Standing Rock III, 255 F. Supp. 3d at 116–17. Dakota Access and the Cheyenne River Sioux Tribe intervened on opposing sides, and Cheyenne River filed a separate complaint adding additional claims. file_70.png



Id. at 117. Though the district court denied the Tribes’ request for a preliminary injunction on September 9, 2016, the Departments of Justice, Interior, and the Army immediately issued a joint statement explaining that the Corps would not issue an MLA easement and that construction would not move forward until the Army could determine whether reconsideration of any of its previous decisions was necessary. file_71.png



Id.

 

Following that statement, Standing Rock submitted several letters to the Assistant Secretary of the Army for Civil Works, who oversees the portion of the Corps’s mission that includes issuing permits for pipelines like DAPL. Those letters raised concerns about the EA’s spill risk analysis. The tribe also submitted an expert review of the EA from an experienced pipeline consultant who concluded that the assessment was “seriously deficient and [could not] support the finding of no significant impact, even with the proposed mitigations.” Accufacts Review of the U.S. Army Corps of Engineers Environmental Assessment for the Dakota Access Pipeline (Oct. 28, 2016), A. 837–46. Following the Corps’s internal review, the Assistant Secretary stood by her prior decision, but nonetheless concluded that the historical relationship between the affected tribes and the federal government “merit[ed] additional analysis, more rigorous exploration and evaluation of reasonable siting alternatives, and greater public and tribal participation and comments.” Memorandum from Jo-Ellen Darcy, Assistant Secretary of the Army (Civil Works) (Dec. 4, 2016), A. 260; see file_72.png



Standing Rock III, 255 F. Supp. 3d at 117–18.

 

During the ensuing review, both Standing Rock and the Oglala Sioux Tribe submitted additional comments and analysis. The Corps solicited Interior’s opinion on the pipeline, Interior’s Solicitor responded with a recommendation that the Corps prepare an EIS, and the Secretary of the Army for Civil Works issued a memorandum directing the Army not to grant an easement prior to preparation of an EIS. See file_73.png



Standing Rock III, 255 F. Supp. 3d at 118–19. On January 18, 2017, the Assistant Secretary of the Army for Civil Works published in the Federal Register a notice of intent to prepare an EIS. See Notice of Intent to Prepare an EIS in Connection with Dakota Access, LLC’s Request for an Easement to Cross Lake Oahe, North Dakota, 82 Fed. Reg. 5,543 (Jan. 18, 2017).

 

Two days later, a new administration took office, and the government’s position changed significantly. In a January 24 memorandum, the President directed the Secretary of the Army to instruct the Corps and the Assistant Secretary for Civil Works to expedite DAPL approvals and consider whether to rescind or modify the Notice of Intent to Prepare an EIS. Memorandum *1042 of January 24, 2017, Construction of the Dakota Access Pipeline, 82 Fed. Reg. 8,661 (Jan. 30, 2017). The Army in turn concluded that the record supported granting an easement and that no EIS or further supplementation was necessary.

 

**4 The Corps granted the easement on February 8, 2017, and after the district court denied Cheyenne River’s motion for a preliminary injunction and temporary restraining order, both the Tribes and the Corps moved for partial summary judgment on several claims. The district court concluded that the Corps’s decision not to issue an EIS violated NEPA by failing to adequately consider three issues: whether the project’s effects were likely to be “highly controversial,” the impact of a hypothetical oil spill on the Tribes’ fishing and hunting rights, and the environmental-justice effects of the project. file_74.png



Standing Rock III, 255 F. Supp. 3d at 111–12. It accordingly remanded the matter to the agency to address those three issues. file_75.png



Id. at 160–61.

 

After the Corps completed its remand analysis in February 2019, the parties again moved for summary judgment, with the Tribes arguing that the Corps failed to remedy its NEPA violations and pressing several other non-NEPA claims. Standing Rock Sioux Tribe v. U.S. Army Corps of Engineers (Standing Rock V), 440 F. Supp. 3d 1, 11 (D.D.C. 2020). Based on its examination of four topics of criticism out of “many ... to choose from,” id. at 17, the district court concluded that “many commenters in this case pointed to serious gaps in crucial parts of the Corps’[s] analysis,” demonstrating that the easement’s effects were “likely to be highly controversial,” id. at 26 (internal quotation marks omitted). It therefore remanded to the agency for it to complete an EIS but reserved the question whether the easement should be vacated during the remand. Id. at 29–30. Following additional briefing, the court concluded that vacatur was warranted, file_76.png



Standing Rock Sioux Tribe v. U.S. Army Corps of Engineers (Standing Rock VII), 471 F. Supp. 3d 71, 87 (D.D.C. 2020), and ordered that “Dakota Access shall shut down the pipeline and empty it of oil by August 5, 2020,” Order, Standing Rock Sioux Tribe v. U.S. Army Corps of Engineers, No. 16-cv-01534-JEB, at 2 (D.D.C. July 6, 2020), ECF No. 545.

 

The Corps and Dakota Access now appeal the district court’s order remanding for preparation of an EIS, as well as its separate order granting vacatur of the pipeline’s MLA easement and ordering that the pipeline be shut down. While this appeal was pending, a motions panel denied the Corps’s request to stay the vacatur of the easement but granted its request to stay the district court’s order to the extent it enjoined the pipeline’s use. Order, Standing Rock Sioux Tribe v. U.S. Army Corps of Engineers, No. 20-5197, at 1 (D.C. Cir. Aug. 5, 2020) (August 5 Order).

 





II.

[3] [4]The Corps, together with Dakota Access, challenges the district court’s conclusion that the effects of the Corps’s easement decision were “likely to be highly controversial” under NEPA. A decision is “highly controversial,” we explained in file_77.png



National Parks Conservation Association v. Semonite, if a “substantial dispute exists as to the size, nature, or effect of the major federal action.” file_78.png



916 F.3d at 1083 (internal quotation marks omitted). But not just any criticism renders the effects of agency action “highly controversial.” Rather, “something more is required for a highly controversial finding besides the fact that some people may be highly agitated and be willing to go to court over the matter.” file_79.png



Id. (internal quotation marks omitted).

 

*1043 [5] [6] [7]In file_80.png



National Parks, we clarified what more is required. There, we considered the Corps’s decision to forgo an EIS before approving a permit authorizing an electrical infrastructure project in a historically significant area. “[T]he Corps’s assessment of the scope of the Project’s effects ha[d] drawn consistent and strenuous opposition, often in the form of concrete objections to the Corps’s analytical process and findings, from agencies entrusted with preserving historical resources and organizations with subject-matter expertise.” file_81.png



Id. at 1086. Because those criticisms reflected “the considered responses ... of highly specialized governmental agencies and organizations” rather than “the hyperbolic cries of ... not-in-my-backyard neighbors,” we found the effects of the Corps’s decision “highly controversial.” file_82.png



Id. at 1085–86. “[R]epeated criticism from many agencies who serve as stewards of the exact resources at issue, not to mention consultants and organizations with on-point expertise, surely rises to more than mere passion.” file_83.png



Id. at 1085. And while the Corps “did acknowledge and try to address [those] concerns,” that was not enough to put the controversy to rest. file_84.png



Id. at 1085–86. “The question is not whether the Corps attempted to resolve the controversy, but whether it succeeded.” file_85.png



Id. Indeed, an EIS is perhaps especially warranted where an agency explanation confronts but fails to resolve serious outside criticism, leaving a project’s effects uncertain. “Congress created the EIS process to provide robust information in situations ... where, following an environmental assessment, the scope of a project’s impacts remains both uncertain and controversial.” file_86.png



Id. at 1087–88.

 

**5 The Corps and Dakota Access advance two arguments: that, in relying on file_87.png



National Parks, the “district court applied the wrong legal standard,” Appellant’s Br. 14, and that the Corps adequately addressed the four specific disputes on which the district court relied in finding the effects of the Corps’s easement decision likely to be highly controversial. We disagree as to both.

 

[8]The Corps offers two bases for distinguishing this case from file_88.png



National Parks. First, it argues that here, in contrast to in file_89.png



National Parks, “the Corps’[s] efforts to respond to the Tribes’ criticisms were not ‘superficial.’ ” Appellant’s Br. 19. That distinction, however, rests on an inaccurate description of file_90.png



National Parks. Contrary to the Corps’s claim that we deemed “superficial and inadequate” the Corps’s response to criticisms, we pointedly explained that we took “no position on the adequacy of the Corps’s alternatives analyses.” file_91.png



National Parks, 916 F.3d at 1088. Instead, we noted only that other agencies had expressed concerns about the superficiality and inadequacy of the Corps’s efforts. file_92.png



Id. Furthermore, the Corps’s position that a response to criticism suffices so long as it is not “superficial” is hard to square with our statement in file_93.png



National Parks that “[t]he question is not whether the Corps attempted to resolve the controversy, but whether it succeeded.” file_94.png



Id. at 1085–86. The decisive factor is not the volume of ink spilled in response to criticism, but whether the agency has, through the strength of its response, convinced the court that it has materially addressed and resolved serious objections to its analysis, a matter requiring us to delve into the details of the Tribes’ criticisms—to which we shall turn momentarily.

 

[9]As a second basis for distinguishing file_95.png



National Parks, the Corps emphasizes that the “opposition here has come from the Tribes and their consultants, not from disinterested public officials.” Appellant’s Br. 20. But the Tribes are not, as Dakota Access suggested at oral argument, “quintessential ... not-in-my-backyard neighbors.” Oral Arg. Tr. 97:17–18. They are *1044 sovereign nations with at least some stewardship responsibility over the precise natural resources implicated by the Corps’s analysis. “Indian tribes within Indian country are,” the Supreme Court has declared, “a good deal more than private, voluntary organizations.” file_96.png



Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 140, 102 S.Ct. 894, 71 L.Ed.2d 21 (1982) (internal quotation marks omitted). Rather, they are “domestic dependent nations that exercise inherent sovereign authority over their members and territories” and the resources therein. file_97.png



Oklahoma Tax Commission v. Citizen Band Potawatomi Indian Tribe of Oklahoma, 498 U.S. 505, 509, 111 S.Ct. 905, 112 L.Ed.2d 1112 (1991) (internal quotation marks omitted); see also file_98.png



New Mexico v. Mescalero Apache Tribe, 462 U.S. 324, 335, 103 S.Ct. 2378, 76 L.Ed.2d 611 (1983) (“We have held that tribes have the power to manage the use of [their] territory and resources by both members and nonmembers ....”); file_99.png



Merrion, 455 U.S. at 140, 102 S.Ct. 894 (“Indian tribes .... are unique aggregations possessing attributes of sovereignty over both their members and their territory.” (internal quotation marks omitted)).

 

[10]The Tribes’ unique role and their government-to-government relationship with the United States demand that their criticisms be treated with appropriate solicitude. Of course, as the Corps points out, the Tribes are not the federal government. But in file_100.png



National Parks, we emphasized the important role played by entities other than the federal government. There, criticism came from “highly specialized governmental agencies and organizations,” including the Virginia Department of Historic Resources and several conservation groups. file_101.png



National Parks, 916 F.3d at 1084–85; see also file_102.png



North Carolina v. Federal Aviation Administration, 957 F.2d 1125, 1131–33 (4th Cir. 1992) (finding “legitimate controversy” present where “[s]tate, local and federal officials, interested individuals,” and a federal agency “expressed concern”); file_103.png



Foundation for North American Wild Sheep v. U.S. Department of Agriculture, 681 F.2d 1172, 1182 (9th Cir. 1982) (finding that criticism from “conservationists, biologists,” two state agencies, and “other knowledgeable individuals” demonstrated the existence of “precisely the type of ‘controversial’ action for which an EIS must be prepared”); file_104.png



Friends of the Earth, Inc. v. U.S. Army Corps of Engineers, 109 F. Supp. 2d 30, 43 (D.D.C. 2000) (finding that a project was “genuinely and extremely controversial” where “three federal agencies,” “one state agency,” and the public “all disputed the Corps[’s] evaluation”). The Tribes are of at least equivalent status.

 

**6 With the proper legal framework in mind, we turn to the four disputed facets of the Corps’s analysis that the district court found involved unresolved scientific controversies for purposes of NEPA’s “highly controversial” factor.

 





DAPL’s Leak Detection System

[11]The district court found that serious unresolved controversy existed concerning the effectiveness of DAPL’s leak detection system. Specifically, it found that the 2012 Pipeline and Hazardous Materials Safety Administration (PHMSA) study submitted with Standing Rock’s expert report “indicated an 80% failure rate in the type of leak-detection system employed by DAPL.” Standing Rock V, 440 F. Supp. 3d at 18. The court went on to note that “the system was not even designed to detect leaks that constituted 1% or less of the pipe’s flow rate,” which could amount to 6,000 barrels a day. Id. Because the Corps “failed entirely to respond to” those deficiencies, the court found that the Corps had not succeeded in resolving the controversy presented by the study. Id. at 17–18.

 

*1045 On appeal, the Corps correctly points out that the 2012 PHMSA study does not reflect an 80% “failure rate.” Rather, the study indicates that in 80% of all incidents where it was in use and “functional,” the “computational pipeline monitoring” (CPM) system used by DAPL was not the first system to detect a leak. That the CPM system was commonly eclipsed by visual identification, however, casts serious, unaddressed doubt on the Corps’s statement that the system will “detect the pressure drop from a pipeline rupture within seconds.” Appellant’s Br. 21 (internal quotation marks omitted). As the PHMSA study explains, “CPM systems by themselves did not appear to respond more often than personnel ... or members of the public passing by the release incident.” U.S. Department of Transportation, Pipeline and Hazardous Materials Safety Administration, Final Report Leak Detection Study 2-11 (Dec. 10, 2012). The Corps has failed to address the apparent disconnect, suggested by the PHMSA study, between the CPM system’s historic performance and the agency’s representations about its future utility. Indeed, the Corps acknowledges that it “did not explicitly discuss the 2012 PHMSA report” in its review. Appellant’s Br. 22. The consequences of that oversight are especially significant since DAPL is buried deep underground and visual identification is therefore unlikely to make up for deficiencies in the CPM system, as it apparently has in the incidents included in the PHMSA study.

 

Attempting to discount the significance of the Corps’s failure to consider the 2012 PHMSA study, the Corps and Dakota Access observe that the study included older pipelines and that the type of pinhole leaks the study suggests the CPM system might initially miss are rare. But as the district court noted, the Tribes’ expert observed that “more recent investigations” corroborated the study’s leak detection data. Standing Rock V, 440 F. Supp. 3d at 17 (internal quotation marks omitted). The Corps’s failure to address the study cannot be justified by the mere fact that the study’s data set includes some older pipelines.

 

As for the rarity of pinhole leaks, the Tribes pointed to “numerous examples of pipelines that leaked for hours or days after similar detection systems failed.” Appellees’ Br. 27. In one such instance, DAPL’s own operator spilled 8,600 barrels of oil during a 12-day-long slow leak in 2016, even though the monitoring system in use there showed the exact same type of “detectable meter imbalance” that the Corps here claims will quickly alert DAPL’s operators to a slow leak. See Supplemental Appendix (S.A.) 317–18. That same year, at another pipeline buried deep underground in North Dakota, an operator’s leak detection system “registered an imbalance” and “notified the control room”—but the control room “misinterpreted its own data[.]” PHMSA, Post-Hearing Decision Confirming Corrective Action Order, Belle Fourche Pipeline Co. 5 (Mar. 24, 2017), https://primis.phmsa.dot.gov/comm/reports/enforce/documents/520165013H/520165013H_HQ%20Post%20Hearing%20Decision%20Confirming%20CAO_03242017.pdf. That led to a slow release of more than 12,600 barrels of oil into a nearby creek over at least a two-day period, until it was discovered by a rancher at the release site. Id. at 1–2; S.A. 711. So there is ample reason to believe that the magnitude of harm from such a leak could be substantial.

 

**7 Appearing to acknowledge those troubling examples, the Corps discounts their significance by asserting that leaks will eventually be found. But how rapidly such leaks would be detected and their potential severity are key factors underlying the Corps’s EA and precisely the issues called *1046 into question by the Tribes’ unaddressed criticism. We also note that the volume of a one percent spill from a pinhole leak would double if the volume of oil placed in the pipeline were itself to double. And DAPL’s operator has represented to its investors that it intends to double the amount of oil it places in the pipeline as early as this coming summer. See Illinois approves expansion of Dakota Access oil pipeline, Reuters, Oct. 15, 2020, https://www.reuters.com/article/us-energy-transfer-oil-pipeline-illinois-idUSKBN2702DL. In any event, when asked why the EA did not evaluate the potential consequences of an undetected slow pinhole leak, the Corps responded that “there was no particular reason” it did not do so. Oral Arg. Tr. 12:8–9, Standing Rock Sioux Tribe v. U.S. Army Corps of Engineers, No. 16-cv-01534-JEB (D.D.C. Mar. 18, 2020), ECF No. 498. The Tribes’ criticisms therefore present an unresolved controversy requiring the Corps to prepare an EIS.

 





DAPL’s Operator Safety Record

[12]The district court found that the Corps’s decision to rely in its risk analysis on general pipeline safety data, rather than DAPL’s operator’s specific safety record, rendered the effects of the Corps’s decision highly controversial. We agree.

 

To analyze the Corps’s risk assessment, Standing Rock retained as an expert “an attorney, investigator, and process safety practitioner with many decades of experience.” Holmstrom Decl. ¶ 1, S.A. 79–80. The expert explained that “PHMSA data shows Sunoco,” DAPL’s operator, “has experienced 276 incidents in 2006–2016,” which the expert described as “one of the lower performing safety records of any pipeline operator in the industry for spills and releases.” Id. ¶ 9.

 

Here, as in the district court, “[t]he Corps focuse[s] its responses on defending the operator’s performance record itself rather than on justifying its decision to not incorporate that record into its analysis.” Standing Rock V, 440 F. Supp. 3d at 19. In so doing, the Corps and Dakota Access make two arguments.

 

First, the Corps emphasizes that “70% of [DAPL’s] operator’s reported accidents on other pipelines were minor and limited to the operator’s property.” Appellant’s Br. 31. But that does nothing to address the “[t]wo central concerns” on which the district court based its decision: “(1) the 30% of spills—about 80 of them—that were not limited to operator property; and (2) the criticism that the spill analysis should have incorporated the operator’s record.” Standing Rock V, 440 F. Supp. 3d at 20. For its part, Dakota Access argues that while Sunoco’s number of leaks is high, its number of spills per mile of pipeline operated “is in line with industry averages.” Intervenor’s Br. 22. Not only has Dakota Access failed to identify record evidence supporting that assertion, the relevant evidence that does exist suggests a serious risk that Sunoco’s record is worse than the industry average. The Corps’s own analysis concluded that, industry-wide, there were 0.953 onshore crude oil accidents per 1,000 miles of pipeline in 2016 and 0.848 in 2017. U.S. Army Corps of Engineers, Analysis of the Issues Remanded by the U.S. District Court for the District of Columbia Related to the Dakota Access Pipeline Crossing at Lake Oahe 13 (Aug. 31, 2018). By contrast, Dakota Access’s expert explained that Energy Transfer, Sunoco’s parent company following a merger, experienced 1.42 “reportable incidents per 1,000 miles of pipeline”—after a 50% decline in incidents on Sunoco lines since 2017. Second Godfrey Decl. ¶ 7, A. 1612. If anything, comparing that figure to the industry-wide average understates the safety gap between Sunoco and other operators because, as Dakota Access and its expert observe, Sunoco is “one of the largest *1047 pipeline operators,” Intervenor’s Br. 22, and its own incidents are included in the average. See Appellant’s Br. 32 (“The Corps also considered PHMSA’s historical data on oil spills, which necessarily includes this operator’s safety record.”).

 

**8 Nor are we persuaded by the Corps’s second argument, that it had no need at all to address the operator safety controversy. Though the Corps may have considered “other objective measures of the operator’s safety practices,” Appellant’s Br. 31, the cited materials—industry-wide spill data and a questionnaire about Sunoco’s safety practices—fall short of resolving the controversy. The Corps contends that its “decision to use all data on oil spills, and not just the operator’s safety record, is the kind of technical judgment that is entrusted to the agency and entitled to deference from the Court.” Appellant’s Br. 32. That is not at all clear. For example, it would be strange indeed if we were to defer to the Federal Aviation Administration’s decision to renew the operating certificate of an airline with an extremely poor safety record on the basis that the airline industry, on average, is safe. The Supreme Court, moreover, has “frequently reiterated that an agency must cogently explain why it has exercised its discretion in a given manner,” file_105.png



Motor Vehicle Manufacturers Ass’n of the United States, Inc. v. State Farm Mutual Automobile Insurance Co., 463 U.S. 29, 48, 103 S.Ct. 2856, 77 L.Ed.2d 443 (1983), and the Corps has made no effort to do so here. To treat the Corps’s unadorned plea for deference as a sufficient basis for ignoring well-reasoned expert criticism would vitiate file_106.png



National Parks.

 





Winter Conditions

[13]The district court found the Corps’s response insufficient to resolve criticism of the agency’s “failure to consider the impact of harsh North Dakota winters on response efforts in the event of a spill.” Standing Rock V, 440 F. Supp. 3d at 20. In particular, the Tribes’ experts explained that shut-off valves might be more prone to failure and response efforts hindered by freezing conditions. Elaborating, Oglala’s expert explained that “winter conditions create significant difficulties” because, among other things, “workers require more breaks and move slower due to the bundling of clothing,” “daylight hours are shorter,” and “slip-trip-fall risk increases significantly.” Earthfax Report at 7, A. 830.

 

The Corps argues that it had no need to engage in a quantitative evaluation of a winter spill scenario because its non-quantitative response was adequate. Appellant’s Br. 29–30. In the Corps’s view, it adequately considered winter conditions by noting that ice coverage could “have a mixed effect on efforts to contain an oil spill” and by ordering DAPL’s operator to conduct winter spill response training exercises at Lake Oahe as a condition of the easement. Appellant’s Br. 29. But the Corps’s passing reference to winter conditions’ “mixed” effects, without more, provides little comfort. The Corps’s point might have been more forceful had the agency estimated just how much time during a spill would be saved by the oil-containing properties of ice and compared that to the additional time required to identify oil pockets and adjust work methods to extreme conditions. Indeed, it seems that such an analysis is precisely what the Tribes believe the Corps ought to have done, and such a reasoned weighing of the evidence would have been entitled to substantial deference. But instead, faced with serious expert criticism, the Corps simply declared the evidence “mixed” and offered no attempt at explaining its apparent conclusion that winter’s countervailing effects measured out to zero. Moreover, we agree with the district court that while winter response training may be “prudent and perhaps a good avenue for producing data *1048 as to how exactly winter conditions would delay response efforts,” such exercises do “not get to the point of addressing the concern that the spill model does not currently take that kind of data into account.” Standing Rock V, 440 F. Supp. 3d at 21.

 

[14]The Corps next argues that the Tribes failed to present a “specific alternative methodology” for incorporating winter conditions into its spill response modeling. Appellant’s Br. 30. But the fact that an established methodology for assessing the consequences of a unique type of risk is not readily apparent to commenters hardly means an agency can discount relevant, serious criticism of its method of analysis. Although the Corps emphasizes in its brief that “no one has identified any way to calculate exactly how much more difficult” a clean-up would be during winter, Appellant’s Br. 30, our review “is limited to the grounds that the agency invoked when it took the action,” file_107.png



Department of Homeland Security v. Regents of the University of California, ––– U.S. ––––, 140 S. Ct. 1891, 1907, 207 L.Ed.2d 353 (2020) (internal quotation marks omitted), and the Corps does not suggest that, during its environmental review process, it actually applied its technical expertise to consider whether it was possible to identify such a method. Had the Corps considered the problem and concluded that no comprehensive analysis was possible, that might have amounted to “successfully” resolving the controversy. But the Corps cannot foist its duty to consider such technical matters onto commenters who point out valid deficiencies.

 





Worst Case Discharge

**9 [15]The district court considered the “largest area of scientific controversy” to be “the worst-case-discharge estimate for DAPL used in the spill-impact analysis.” Standing Rock V, 440 F. Supp 3d at 21. The regulations set forth a detailed formula for calculating the worst-case discharge, file_108.png



49 C.F.R. § 194.105(b)(1), but we need not delve into its specifics here. “The idea,” the district court succinctly explained, “is to calculate the maximum amount of oil that could possibly leak from the pipeline before a spill is detected and stopped.” Standing Rock V, 440 F. Supp. 3d at 21.

 

[16]According to the Corps, we need not consider the Tribes’ criticisms because “an accident leading to a full-bore rupture of the pipeline is extremely unlikely” and, in any event, no statute or regulation required the Corps to calculate the worst-case discharge at all. Appellant’s Br. 26. The thrust of both arguments is that because the Corps need not have calculated a worst-case discharge in the first place, it is unimportant whether it did so in a reasonable manner. But we agree with the district court that because the Corps chose to perform such a calculation and then relied on it throughout its analysis, it cannot dispel serious doubts about its methods by explaining that it could have forgone such a calculation in the first place. See file_109.png



Sierra Club v. Sigler, 695 F.2d 957, 966 (5th Cir. 1983) (“The purpose of judicial review under NEPA is to ensure the procedural integrity of the agency’s consideration of environmental factors in the EIS and in its decision to issue permits. If the agency follows a particular procedure, it is only logical to review the agency’s adherence to that procedure, not to some altogether different one that was not used.”). We therefore turn to the Tribes’ criticisms of the Corps’s calculations.

 

The Corps estimated that, for purposes of a worst-case discharge, it would take 9 minutes to detect a leak and 3.9 minutes to close the shut-down valves. Appellant’s Br. 26–27. Before the district court, the Corps suggested that its nine-minute figure included one minute of detection time, with the remaining eight minutes devoted to shutting down the mainline pumps. *1049 Standing Rock V, 440 F. Supp. 3d at 23. But as the district court observed, the Tribes pointed to “many experts who commented that hours, rather than minutes, were more accurate figures for the [worst-case discharge].” Id. The Tribes’ expert explained that “[m]ajor spill incidents typically occur with multiple system causes, when people, or equipment, or systems do not function exactly as they are expected to.” Holmstrom Decl. ¶ 11, S.A. 83. The Corps’s explanation that its response time estimates were mildly conservative does not begin to explain its choice to ignore the real-world possibility of significant human errors or technical malfunctions, see supra at –––– – ––––, in calculating what it claimed was a worst-case estimate. Although the PHMSA formula did not require the Corps to model a complete doomsday scenario in which every possible human error and technical malfunction occurs simultaneously, we agree with the district court that the Corps’s failure to explain why it declined to consider any such eventualities leaves unresolved a substantial dispute as to its worst-case discharge calculation.

 

The Corps also argues that, even if, as the Tribes claim, some aspects of the model are unduly optimistic, the model is nonetheless sufficiently conservative because it assumes the pipeline lies directly on top of the water rather than beneath ninety-two feet of overburden. Appellant’s Br. 25–26. In effect, the Corps tries to defend its decision to develop a model that assumes away significant risks by explaining that, despite those omissions, it analyzed an imaginary pipeline of roughly equivalent risk to DAPL—one laying directly on top of Lake Oahe, but with superior leak detection and shut-down valve systems. The Corps, however, never explains why its one conservative assumption accurately counterbalances the particular risks the Tribes identify. Accordingly, the model’s assumption that DAPL lies directly on the water fails to resolve the controversies raised by the Tribes’ criticisms.

 

**10

* * *

 

Having determined that several serious scientific disputes mean that the effects of the Corps’s easement decision are likely to be “highly controversial,” we turn to one other issue before considering the appropriate remedy. The Corps and Dakota Access repeatedly urge that, whatever the merits of the Tribes’ criticisms, the Corps’s easement decision cannot be highly controversial because the risk of a spill is exceedingly low and because the pipeline’s location deep underground provides protection against the consequences of any spill. That argument faces two major hurdles.

 

[17] [18]First, the claimed low risk of a spill rests, in part, on the Corps’s use of generalized industry safety data and its optimism concerning its ability to respond to small leaks before they worsen—precisely what the Tribes’ unresolved criticisms address. Second, as our court made clear in file_110.png



New York v. Nuclear Regulatory Commission, 681 F.3d 471, 478–79 (D.C. Cir. 2012), “[u]nder NEPA, an agency must look at both the probabilities of potentially harmful events and the consequences if those events come to pass.” file_111.png



Id. at 148, 102 S.Ct. 894. A finding of no significant impact is appropriate only if a grave harm’s “probability is so low as to be remote and speculative, or if the combination of probability and harm is sufficiently minimal.” file_112.png



Id. at 147–48, 102 S.Ct. 894 (internal quotation marks omitted). Doing away with the obligation to prepare an EIS whenever a project presents a low-probability risk of very significant consequences would wall off a vast category of major projects from NEPA’s EIS requirement. After all, the government is not in the business of approving pipelines, offshore oil wells, nuclear power plants, or *1050 spent fuel rod storage facilities that have any material prospect of catastrophic failure. In this case, although the risk of a pipeline leak may be low, that risk is sufficient “ ‘that a person of ordinary prudence would take it into account in reaching a decision’ ” to approve the pipeline’s placement, and its potential consequences are therefore properly considered here. file_113.png



Sierra Club v. FERC, 827 F.3d 36, 47 (D.C. Cir. 2016) (quoting City of Shoreacres v. Waterworth, 420 F.3d 440, 453 (5th Cir. 2005)).

 





III.

This brings us to the Corps’s challenge to the district court’s remedy, and specifically to its orders (1) requiring that the Corps prepare an EIS, (2) vacating the easement pending preparation of an EIS, and (3) ordering that the pipeline be shut down and emptied of oil.

 

[19]As already explained, “[i]mplicating any one of the [intensity] factors may be sufficient to require development of an EIS.” file_114.png



National Parks, 916 F.3d at 1082. Dakota Access argues that because implicating the “highly controversial” factor does not itself mandate preparation of an EIS, the district court erred in ordering the Corps to prepare one. In file_115.png



National Parks, however, we ordered the Corps to prepare an EIS where, as here, it “failed to make a ‘convincing case’ that an EIS is unnecessary.” file_116.png



Id. at 1087 (quoting Myersville Citizens for a Rural Community, Inc. v. FERC, 783 F.3d 1301, 1322 (D.C. Cir. 2015)). file_117.png



National Parks thus forecloses the idea that we must ordinarily remand to the agency to weigh the intensity factors anew whenever we find that it improperly analyzed one of them.

 

**11 That file_118.png



National Parks involved multiple intensity factors is at most a superficial distinction between this case and file_119.png



National Parks. For one thing, as explained above, the effects of the Corps’s easement decision are “highly controversial” in four distinct respects, and we see no good reason for treating differently a decision that implicates multiple significance factors and a decision that implicates a single factor in several important ways. Moreover, both file_120.png



National Parks and this case present “precisely” the circumstances in which Congress intended to require an EIS, namely “where, following an environmental assessment, the scope of a project’s impacts remains both uncertain and controversial.” file_121.png



Id. at 1087–88. Finally, as in file_122.png



National Parks, the “context” of this case—“a place of extraordinary importance to the Tribes, a landscape of profound cultural importance, and the water supply for the Tribes and millions of others”—weighs in favor of requiring an EIS. Appellees’ Br. 40–41. And in at least one sense, the case for ordering production of an EIS is stronger here than in file_123.png



National Parks or the cases on which Dakota Access relies, Intervenor’s Br. 29–30, given that, unlike in those cases, the district court has already given the Corps an opportunity to resolve the Tribes’ serious criticisms and it failed to do so.

 

[20] [21]The Corps and Dakota Access next argue that, even if the district court properly ordered the Corps to prepare an EIS, the court abused its discretion by vacating the pipeline’s easement in the interim. “The ordinary practice,” however, “is to vacate unlawful agency action,” United Steel v. Mine Safety & Health Administration, 925 F.3d 1279, 1287 (D.C. Cir. 2019) (citing file_124.png



5 U.S.C. § 706(2)), and district courts in this circuit routinely vacate agency actions taken in violation of NEPA. See, e.g., file_125.png



Humane Society of the United States v. Johanns, 520 F. Supp. 2d 8, 37 (D.D.C. 2007) (observing that vacatur is the “standard remedy” for an “action promulgated in violation of NEPA”); *1051 Greater Yellowstone Coalition v. Bosworth, 209 F. Supp. 2d 156, 163 (D.D.C. 2002) (“[P]laintiffs ... seek a vacatur of the permit ... until the [agency] complies with NEPA. As a general matter, an agency action that violates the APA must be set aside. ... Based on this authority, I shall vacate the permit ....”).

 

[22] [23] [24] [25]“While unsupported agency action normally warrants vacatur, [a] court is not without discretion” to leave agency action in place while the decision is remanded for further explanation. file_126.png



Advocates for Highway and Auto Safety v. Federal Motor Carrier Safety Administration, 429 F.3d 1136, 1151 (D.C. Cir. 2005) (citation omitted). In file_127.png



Allied-Signal, Inc. v. U.S. Nuclear Regulatory Commission, 988 F.2d 146 (D.C. Cir. 1993), our court set forth the two factors governing that exercise of discretion: “The decision whether to vacate depends on the seriousness of the order’s deficiencies (and thus the extent of doubt whether the agency chose correctly) and the disruptive consequences of an interim change that may itself be changed.” file_128.png



Id. at 150–51 (internal quotation marks omitted). The “seriousness” of a deficiency, we have explained, is determined at least in part by whether there is “a significant possibility that the [agency] may find an adequate explanation for its actions” on remand. Williston Basin Interstate Pipeline Co. v. FERC, 519 F.3d 497, 504 (D.C. Cir. 2008). “We review the district court’s decision to vacate ... for abuse of discretion.” Nebraska Department of Health & Human Services v. Department of Health & Human Services, 435 F.3d 326, 330 (D.C. Cir. 2006).

 

As to the first factor, the district court concluded that the Corps was unlikely to resolve the controversies on remand because the court had previously remanded without vacatur for just that purpose and the Corps had nonetheless failed to resolve them. file_129.png



Standing Rock VII, 471 F. Supp. 3d at 79–80. The court also explained that the Corps focused on the wrong question: whether, on remand, it would be able to justify its easement decision rather than its decision to forgo an EIS. file_130.png



Id. at 81. (“Looking at the first file_131.png



Allied-Signal factor, the Court does not assess the deficiency of the ultimate decision itself—the choice to issue the permit—but rather the deficiency of the determination that an EIS was not warranted.” (internal quotation marks omitted)).

 

**12 With respect to the disruptive consequences of vacatur, the district court understood that shutting down pipeline operations would cause Dakota Access and other entities significant economic harm. But for four reasons it concluded that those effects did not justify remanding without vacatur. First, the Corps’s expedited timeline for preparing an EIS “would cabin the economic disruption of a shutdown.” file_132.png



Id. at 84. Second, though economic disruption is properly considered, it is not commonly a basis, standing alone, for declining to vacate agency action. file_133.png



Id. at 84–85. Third, Dakota Access’s approach would subvert NEPA’s objectives. “[I]f you can build first and consider environmental consequences later, NEPA’s action-forcing purpose loses its bite.” file_134.png



Id. at 85. And finally, the countervailing risk of a spill—difficult to quantify in part because of the Corps’s failure to prepare an EIS—counseled in favor of vacatur. file_135.png



Id. at 85–86. The district court discounted as “inconclusive” Dakota Access’s evidence that if DAPL were inoperative, more oil would be transported by rail, a riskier alternative. file_136.png



Id. at 87.

 

On appeal, Dakota Access takes primary responsibility for arguing against vacatur. It contends first that the Corps can “easily substantiate its easement decision on remand even if it must prepare an EIS.” Intervenor’s Br. 33. But that is not the question. As the district court explained, the question is whether the Corps is likely to justify its issuance of a FONSI and *1052 refusal to prepare an EIS. Dakota Access argues that file_137.png



Heartland Regional Medical Center v. Sebelius, 566 F.3d 193 (D.C. Cir. 2009), supports its contrary view that the file_138.png



Allied-Signal factors look to whether an agency can justify the action the court is considering whether to vacate, rather than the challenged procedural decision. There, we sought to determine whether an earlier district court decision had, by declaring a regulatory requirement invalid for failing to consider certain public comments, necessarily vacated the regulation. In making that determination, we concluded that the file_139.png



Allied-Signal factors would have directed remand without vacatur. file_140.png



Id. at 197–98. But because the agency had not elected to forgo a procedural requirement (in that case, notice and comment), only one agency action—the decision to promulgate the challenged rule—was implicated at all. file_141.png



Heartland Regional therefore says nothing one way or the other about the proper focus of the file_142.png



Allied-Signal inquiry in cases, like this one, where we confront a distinct challenge to an agency’s decision to forgo a major procedural step in its path to its ultimate action. Cf. file_143.png



id. at 199 (“Failure to provide the required notice and to invite public comment—in contrast to the agency’s failure here adequately to explain why it chose one approach rather than another for one aspect of an otherwise permissible rule—is a fundamental flaw that normally requires vacatur of the rule.” (internal quotation marks omitted)). Besides, the district court’s view is more sensible.

 

[26]Consider the consequences of Dakota Access’s contrary approach. If, when an agency declined to prepare an EIS before approving a project, courts considered only whether the agency was likely to ultimately justify the approval, it would subvert NEPA’s purpose by giving substantial ammunition to agencies seeking to build first and conduct comprehensive reviews later. If an agency were reasonably confident that its EIS would ultimately counsel in favor of approval, there would be little reason to bear the economic consequences of additional delay. For similar reasons, an agency that bypassed required notice and comment rulemaking obviously could not ordinarily keep in place a regulation while it completed that fundamental procedural prerequisite. See Daimler Trucks North America LLC v. EPA, 737 F.3d 95, 103 (D.C. Cir. 2013) (“[T]he court typically vacates rules when an agency ‘entirely fail[s]’ to provide notice and comment ....” (quoting file_144.png



Shell Oil Co. v. EPA, 950 F.2d 741, 752 (D.C. Cir. 1991))). When an agency bypasses a fundamental procedural step, the vacatur inquiry asks not whether the ultimate action could be justified, but whether the agency could, with further explanation, justify its decision to skip that procedural step. Otherwise, our cases explaining that vacatur is the default response to a fundamental procedural failure would make little sense.

 

**13 Even were we to consider the Corps’s odds of ultimately approving the easement, our case law still instructs that a failure to prepare a required EIS should lead us to doubt that the ultimate action will be approved. In file_145.png



Oglala Sioux Tribe v. U.S. Nuclear Regulatory Commission, 896 F.3d 520 (D.C. Cir. 2018), we explained that because NEPA is a “purely procedural statute,” where an agency’s NEPA review suffers from “a significant deficiency,” refusing to vacate the corresponding agency action would “vitiate” the statute. file_146.png



Id. at 536 (internal quotation marks omitted). As we made clear, “[p]art of the harm NEPA attempts to prevent in requiring an EIS is that, without one, there may be little if any information about prospective environmental harms and potential mitigating measures.” file_147.png



Id. (internal quotation marks omitted). Put another way, file_148.png



Oglala strongly suggests that where an EIS was required but not prepared, courts should harbor substantial doubt that “ ‘the agency chose correctly’ ” regarding the substantive action *1053 at issue—in this case, granting the easement. file_149.png



Id. at 538 (quoting file_150.png



Allied-Signal, 988 F.2d at 150–51). The Corps resists the proposition that file_151.png



Oglala cautions against applying file_152.png



Allied-Signal in NEPA cases, but that is not the point. The point is that file_153.png



Oglala’s application of those factors suggests that NEPA violations are serious notwithstanding an agency’s argument that it might ultimately be able to justify the challenged action.

 

[27] [28]As for vacatur’s consequences, Dakota Access contends that while the district court “acknowledged the severe economic disruption that vacatur would cause,” it “wrongly discounted those severe consequences” and “credit[ed] remote, unsubstantiated harms.” Intervenor’s Br. 35. But in reviewing for abuse of discretion, we “consider whether the decision maker failed to consider a relevant factor, whether he [or she] relied on an improper factor, and whether the reasons given reasonably support the conclusion.” file_154.png



Kickapoo Tribe of Indians of Kickapoo Reservation in Kansas v. Babbitt, 43 F.3d 1491, 1497 (D.C. Cir. 1995) (alteration in original) (internal quotation marks omitted). In doing so, we may not “substitute our judgment for that of the trial court, so we cannot decide the issue by determining whether we would have reached the same conclusion.” file_155.png



United States v. Mathis–Gardner, 783 F.3d 1286, 1288 (D.C. Cir. 2015) (citation omitted) (internal quotation marks omitted). Dakota Access believes that the district court’s assessment of a shutdown’s economic impacts was far too rosy and that the court “ignored” a shutdown’s environmental consequences. But the court considered all important aspects of the issue and reasonably concluded that the harms were less severe than the Corps and Dakota Access suggested. In view of the discretion owed the district court and the seriousness of the NEPA violation, Dakota Access has given us no basis for concluding that the district court abused its discretion in applying the file_156.png



Allied-Signal factors. See National Parks Conservation Association v. Semonite, 925 F.3d 500, 502 (D.C. Cir. 2019) (“[The district] court is best positioned to ... make factual findings[ ] and determine the remedies necessary to protect the purpose and integrity of the EIS process.”); Stand Up for California! v. U.S. Department of Interior, 879 F.3d 1177, 1190 (D.C. Cir. 2018) (“[T]he district court acted well within its discretion in finding vacatur unnecessary to address any harm the defect had caused.”).

 

[29]In any event, Dakota Access’s assessment of vacatur’s consequences is undercut significantly by the fact that we agree that the district court’s shutdown order cannot stand.

 

On August 5, 2020, a motions panel of this court ordered that “to the extent the district court issued an injunction by ordering Dakota Access LLC to shut down the Dakota Access Pipeline and empty it of oil by August 5, 2020, the injunction be stayed.” August 5 Order at 1. Relying on the Supreme Court’s decision in file_157.png



Monsanto Co. v. Geertson Seed Farms, 561 U.S. 139, 130 S.Ct. 2743, 177 L.Ed.2d 461 (2010), the panel explained that “[t]he district court did not make the findings necessary for injunctive relief.” August 5 Order at 1 (“[B]efore issuing an injunction in a [NEPA] case, ‘a court must determine that an injunction should issue under the traditional four-factor test.’ ” (quoting file_158.png



Monsanto, 561 U.S. at 158, 130 S.Ct. 2743)).

 

**14 The Tribes argue that an injunction was unnecessary because vacatur itself “invalidat[ed] the underlying easement,” thus requiring the “suspension of pipeline operations pending compliance with NEPA.” Appellees’ Br. 73–74. That is the view the district court appeared to adopt, file_159.png



Standing Rock VII, 471 F. Supp. 3d at 88 (requiring, after vacating the pipeline’s easement, “the oil to stop flowing and the pipeline to be emptied within 30 days”), and that approach *1054 finds some support in our case law. For instance, in file_160.png



Sierra Club v. FERC, 867 F.3d 1357, 1379 (D.C. Cir. 2017), we vacated a pipeline authorization due to a NEPA violation and appeared to assume that vacatur encompassed an end to construction. Likewise in file_161.png



National Parks, we appeared to accept the parties’ assumption that vacating Corps-issued construction permits would require ceasing construction of the challenged electrical towers or tearing them down. See National Parks, 925 F.3d at 502.

 

The Tribes’ approach, however, cannot be squared with file_162.png



Monsanto, which should caution against reading too far into our tacit approval of shutdown orders in prior cases. If a district court could, in every case, effectively enjoin agency action simply by recharacterizing its injunction as a necessary consequence of vacatur, that would circumvent the Supreme Court’s instruction in file_163.png



Monsanto that “a court must determine that an injunction should issue under the traditional four-factor test.” file_164.png



561 U.S. at 158, 130 S.Ct. 2743. In fact, the Tribes have already moved for a permanent injunction in the district court during the pendency of this appeal, and that motion is fully briefed.

 

Furthermore, file_165.png



Sierra Club and file_166.png



National Parks differ from this case in a subtle but important way. Those cases involved challenges to agency authorizations of the very activities the court assumed would end. Vacating a construction permit in file_167.png



National Parks, for instance, naturally implied an end to construction. Here, in contrast, we affirm the vacatur of an easement authorizing the pipeline to cross federal lands. With or without oil flowing, the pipeline will remain an encroachment, leaving the precise consequences of vacatur uncertain. In fact, the parties have identified no other instance—and we have found none—in which the sole issue before a court was whether an easement already in use (rather than a construction or operating permit) must be vacated on NEPA grounds. That makes this case quite unusual and cabins our decision to the facts before us.

 

It may well be—though we have no occasion to consider the matter here—that the law or the Corps’s regulations oblige the Corps to vindicate its property rights by requiring the pipeline to cease operation and that the Tribes or others could seek judicial relief under the APA should the Corps fail to do so. But how and on what terms the Corps will enforce its property rights is, absent a properly issued injunction, a matter for the Corps to consider in the first instance, though we would expect it to decide promptly. To do otherwise would be to issue a de facto outgrant without engaging in the NEPA analysis that the Corps concedes such an action requires. See Oral Arg. Tr. 36:14–15 (“The Corps’[s] regulations contemplate that an outgrant would require a NEPA analysis.”). Although the district court was attuned to the discretion owed the Corps, see file_168.png



Standing Rock VII, 471 F. Supp. 3d at 88 (“Not wishing to micromanage the shutdown, [the court] will not prescribe the method by which DAPL must [make the flow of oil cease].”), we nonetheless conclude that it could not order the pipeline to be shut down without, as required by file_169.png



Monsanto, making the findings necessary for injunctive relief.

 





IV.

For the foregoing reasons, we affirm the district court’s order vacating DAPL’s easement and directing the Corps to prepare an EIS. We reverse to the extent the court’s order directs that the pipeline be shut down and emptied of oil.

 

**15 So ordered.
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governments recognized under the
Constitution of the United States,
treaties, statutes, Executive Orders, and
court decisions.  It is a priority of my
Administration to make respect for
Tribal sovereignty and self-governance,
commitment to fulfilling Federal trust
and treaty responsibilities to Tribal
Nations, and regular, meaningful, and
robust consultation with Tribal Nations
cornerstones of Federal Indian policy. 
The United States has made solemn
promises to Tribal Nations for more
than two centuries.  Honoring those
commitments is particularly vital now,
as our Nation faces crises related to
health, the economy, racial justice, and
climate change — all of which
disproportionately harm Native
Americans.  History demonstrates that
we best serve Native American people
when Tribal governments are
empowered to lead their communities,
and when Federal officials speak with
and listen to Tribal leaders in
formulating Federal policy that affects
Tribal Nations.


To this end, Executive Order 13175 of
November 6, 2000 (Consultation and
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Coordination With Indian Tribal
Governments), charges all executive
departments and agencies with
engaging in regular, meaningful, and
robust consultation with Tribal officials
in the development of Federal policies
that have Tribal implications.  Tribal
consultation under this order
strengthens the Nation-to-Nation
relationship between the United States
and Tribal Nations.  The Presidential
Memorandum of November 5, 2009
(Tribal Consultation), requires each
agency to prepare and periodically
update a detailed plan of action to
implement the policies and directives
of Executive Order 13175.  This
memorandum reaffirms the policy
announced in that memorandum.


     Section 1.  Consultation.  My
Administration is committed to
honoring Tribal sovereignty and
including Tribal voices in policy
deliberation that affects Tribal
communities.  The Federal Government
has much to learn from Tribal Nations
and strong communication is
fundamental to a constructive
relationship.  Accordingly, I hereby
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direct as follows:


     (a)  The head of each agency shall
submit to the Director of the Office of
Management and Budget (OMB),
within 90 days of the date of this
memorandum, a detailed plan of
actions the agency will take to
implement the policies and directives
of Executive Order 13175.  The plan
shall be developed after consultation by
the agency with Tribal Nations and
Tribal officials as defined in Executive
Order 13175.


     (b)  Each agency’s plan and
subsequent reports shall designate an
appropriate agency official to
coordinate implementation of the plan
and preparation of progress reports
required by this memorandum.  These
officials shall submit reports to the
Assistant to the President for Domestic
Policy (APDP) and the Director of OMB,
who will review agency plans and
subsequent reports for consistency
with the policies and directives of
Executive Order 13175.


     (c)  The head of each agency shall
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submit to the Director of OMB, within
270 days of the date of this
memorandum, and annually thereafter,
a progress report on the status of each
action included in the agency’s plan,
together with any proposed updates to
its plan.


     (d)  The Director of OMB, in
coordination with the APDP, shall
submit to the President, within 1 year
from the date of this memorandum, a
report on the implementation of
Executive Order 13175 across the
executive branch based on the review
of agency plans and progress reports. 
Recommendations for improving the
plans and making the Tribal
consultation process more effective, if
any, should be included in this report.


     Sec. 2.  Definitions.  The terms
“Tribal officials,” “policies that have
Tribal implications,” and “agency” as
used in this memorandum are as
defined in Executive Order 13175.


     Sec. 3.  General Provisions.  (a)
 Nothing in this memorandum shall be
construed to impair or otherwise affect:
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(i)   the authority granted by law to an
executive department or agency, or the
head thereof; or


(ii)  the functions of the Director of the
Office of Management and Budget
relating to budgetary, administrative, or
legislative proposals.


     (b)  This memorandum shall be
implemented consistent with
applicable law and subject to the
availability of appropriations.


     (c)  This memorandum is not
intended to, and does not, create any
right or benefit, substantive or
procedural, enforceable at law or in
equity by any party against the
United States, its departments,
agencies, or entities, its officers,
employees, or agents, or any other
person.


     Sec. 4.  Publication.  The Director of
OMB is authorized and directed to
publish this memorandum in the
Federal Register.


                             JOSEPH R. BIDEN JR.
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BRIEFING ROOM


Executive Order on
Tackling the


Climate Crisis at
Home and Abroad


JANUARY 27, 2021  •  PRESIDENTIAL ACTIONS


The United States and the world face a
profound climate crisis.  We have a
narrow moment to pursue action at
home and abroad in order to avoid the
most catastrophic impacts of that crisis
and to seize the opportunity that
tackling climate change presents. 
Domestic action must go hand in
hand with United States international
leadership, aimed at significantly
enhancing global action.  Together, we
must listen to science and meet the
moment.



https://www.whitehouse.gov/briefing-room/

https://www.whitehouse.gov/briefing-room/presidential-actions/





2/18/21, 8:07 AMExecutive Order on Tackling the Climate Crisis at Home and Abroad | The White House


Page 2 of 56https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01…7/executive-order-on-tackling-the-climate-crisis-at-home-and-abroad/


By the authority vested in me as
President by the Constitution and the
laws of the United States of America,
it is hereby ordered as follows:


PART I — PUTTING THE CLIMATE
CRISIS AT THE CENTER OF
UNITED STATES FOREIGN POLICY
AND NATIONAL SECURITY


Section 101.  Policy.  United States
international engagement to address
climate change — which has become
a climate crisis — is more necessary and
urgent than ever.  The scientific
community has made clear that the
scale and speed of necessary action is
greater than previously believed.  There
is little time left to avoid setting the
world on a dangerous, potentially
catastrophic, climate trajectory. 
Responding to the climate crisis will
require both significant short-term
global reductions in greenhouse gas
emissions and net-zero global
emissions by mid-century or before.


It is the policy of my Administration
that climate considerations shall be an
essential element of United States
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foreign policy and national security. 
The United States will work with other
countries and partners, both bilaterally
and multilaterally, to put the world on a
sustainable climate pathway.  The
United States will also move quickly to
build resilience, both at home and
abroad, against the impacts of climate
change that are already manifest and
will continue to intensify according to
current trajectories.


Sec. 102.  Purpose.  This order builds on
and reaffirms actions my
Administration has already taken to
place the climate crisis at the forefront
of this Nation’s foreign policy and
national security planning, including
submitting the United States
instrument of acceptance to rejoin the
Paris Agreement.  In implementing —
and building upon — the Paris
Agreement’s three overarching
objectives (a safe global temperature,
increased climate resilience, and
financial flows aligned with a pathway
toward low greenhouse gas emissions
and climate-resilient development), the
United States will exercise its
leadership to promote a significant
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increase in global climate ambition to
meet the climate challenge.  In this
regard:


(a)  I will host an early Leaders’ Climate
Summit aimed at raising climate
ambition and making a positive
contribution to the 26th United Nations
Climate Change Conference of the
Parties (COP26) and beyond. 


(b)  The United States will reconvene
the Major Economies Forum on Energy
and Climate, beginning with the
Leaders’ Climate Summit.  In
cooperation with the members of that
Forum, as well as with other partners as
appropriate, the United States will
pursue green recovery efforts,
initiatives to advance the clean energy
transition, sectoral decarbonization,
and alignment of financial flows with
the objectives of the Paris Agreement,
including with respect to coal
financing, nature-based solutions, and
solutions to other climate-related
challenges.


(c)  I have created a new Presidentially
appointed position, the Special
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Presidential Envoy for Climate, to
elevate the issue of climate change and
underscore the commitment my
Administration will make toward
addressing it.  


(d)  Recognizing that climate change
affects a wide range of subjects, it will
be a United States priority to press
for enhanced climate ambition and
integration of climate considerations
across a wide range of international
fora, including the Group of Seven (G7),
the Group of Twenty (G20), and fora
that address clean energy, aviation,
shipping, the Arctic, the ocean,
sustainable development, migration,
and other relevant topics.  The Special
Presidential Envoy for Climate and
others, as appropriate, are encouraged
to promote innovative approaches,
including international multi-
stakeholder initiatives.  In addition, my
Administration will work in
partnership with States, localities,
Tribes, territories, and other United
States stakeholders to advance United
States climate diplomacy.


(e)  The United States will immediately
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begin the process of developing its
nationally determined contribution
under the Paris Agreement.  The
process will include analysis and input
from relevant executive departments
and agencies (agencies), as well as
appropriate outreach to domestic
stakeholders.  The United States will
aim to submit its nationally determined
contribution in advance of the Leaders’
Climate Summit.


(f )  The United States will also
immediately begin to develop a climate
finance plan, making strategic use of
multilateral and bilateral channels and
institutions, to assist developing
countries in implementing ambitious
emissions reduction measures,
protecting critical ecosystems, building
resilience against the impacts of climate
change, and promoting the flow of
capital toward climate-aligned
investments and away from high-
carbon investments.  The Secretary of
State and the Secretary of the Treasury,
in coordination with the Special
Presidential Envoy for Climate, shall
lead a process to develop this plan, with
the participation of the Administrator







2/18/21, 8:07 AMExecutive Order on Tackling the Climate Crisis at Home and Abroad | The White House


Page 7 of 56https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01…7/executive-order-on-tackling-the-climate-crisis-at-home-and-abroad/


of the United States Agency for
International Development (USAID),
the Chief Executive Officer of the
United States International
Development Finance Corporation
(DFC), the Chief Executive Officer of
the Millennium Challenge Corporation,
the Director of the United States Trade
and Development Agency, the Director
of the Office of Management
and Budget, and the head of any other
agency providing foreign assistance and
development financing, as appropriate. 
The Secretary of State and the
Secretary of the Treasury shall submit
the plan to the President, through the
Assistant to the President for National
Security Affairs and the Assistant to the
President for Economic Policy, within
90 days of the date of this order.


(g)  The Secretary of the Treasury shall:


(i)    ensure that the United States is
present and engaged in relevant
international fora and institutions that
are working on the management
of climate-related financial risks;


(ii)   develop a strategy for how the
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voice and vote of the United States can
be used in international financial
institutions, including the World Bank
Group and the International Monetary
Fund, to promote financing programs,
economic stimulus packages, and debt
relief initiatives that are aligned with
and support the goals of the Paris
Agreement; and


(iii)  develop, in collaboration with the
Secretary of State, the Administrator of
USAID, and the Chief Executive Officer
of the DFC, a plan for promoting the
protection of the Amazon rainforest
and other critical ecosystems that serve
as global carbon sinks, including
through market-based mechanisms.


(h)  The Secretary of State, the
Secretary of the Treasury, and the
Secretary of Energy shall work together
and with the Export–Import Bank of
the United States, the Chief Executive
Officer of the DFC, and the heads of
other agencies and partners, as
appropriate, to identify steps through
which the United States can promote
ending international financing of
carbon-intensive fossil fuel-based
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energy while simultaneously advancing
sustainable development and a green
recovery, in consultation with the
Assistant to the President for National
Security Affairs.


(i)  The Secretary of Energy, in
cooperation with the Secretary of State
and the heads of other agencies, as
appropriate, shall identify steps
through which the United States can
intensify international collaborations to
drive innovation and deployment of
clean energy technologies, which are
critical for climate protection.


( j)  The Secretary of State shall prepare,
within 60 days of the date of this order,
a transmittal package seeking the
Senate’s advice and consent to
ratification of the Kigali Amendment to
the Montreal Protocol on Substances
that Deplete the Ozone Layer, regarding
the phasedown of the production and
consumption of hydrofluorocarbons.


Sec. 103.  Prioritizing Climate in
Foreign Policy and National Security. 
To ensure that climate change
considerations are central to United
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States foreign policy and national
security:


(a)  Agencies that engage in extensive
international work shall develop, in
coordination with the Special
Presidential Envoy for Climate, and
submit to the President, through the
Assistant to the President for National
Security Affairs, within 90 days of the
date of this order, strategies and
implementation plans for integrating
climate considerations into their
international work, as appropriate and
consistent with applicable law.  These
strategies and plans should include
an assessment of:


(i)    climate impacts relevant to broad
agency strategies in particular
countries or regions;


(ii)   climate impacts on their agency-
managed infrastructure abroad (e.g.,
embassies, military installations),
without prejudice to existing
requirements regarding assessment of
such infrastructure;


(iii)  how the agency intends to manage
such impacts or incorporate risk
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mitigation into its installation master
plans; and


(iv)   how the agency’s international
work, including partner engagement,
can contribute to addressing the
climate crisis.


(b)  The Director of National
Intelligence shall prepare, within 120
days of the date of this order, a National
Intelligence Estimate on the national
and economic security impacts of
climate change.


(c)  The Secretary of Defense, in
coordination with the  Secretary of
Commerce, through the Administrator
of the National Oceanic and
Atmospheric Administration, the Chair
of the Council on Environmental
Quality, the Administrator of the
Environmental Protection Agency, the
Director of National Intelligence, the
Director of the Office of Science and
Technology Policy, the Administrator of
the National Aeronautics and Space
Administration, and the heads of other
agencies as appropriate, shall develop
and submit to the President, within 120
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days of the date of this order, an
analysis of the security implications of
climate change (Climate Risk Analysis)
that can be incorporated into modeling,
simulation, war-gaming, and other
analyses.


(d)  The Secretary of Defense and the
Chairman of the Joint Chiefs of Staff
shall consider the security implications
of climate change, including any
relevant information from the Climate
Risk Analysis described in subsection
(c) of this section, in developing the
National Defense Strategy, Defense
Planning Guidance, Chairman’s Risk
Assessment, and other relevant
strategy, planning, and programming
documents and processes.  Starting in
January 2022, the Secretary of Defense
and the Chairman of the Joint Chiefs of
Staff shall provide an annual update,
through the National Security Council,
on the progress made in incorporating
the security implications of climate
change into these documents and
processes.


(e)  The Secretary of Homeland
Security shall consider the implications
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of climate change in the Arctic, along
our Nation’s borders, and to National
Critical Functions, including any
relevant information from the Climate
Risk Analysis described in subsection
(c) of this section, in developing
relevant strategy, planning, and
programming documents and
processes.  Starting in January 2022, the
Secretary of Homeland Security shall
provide an annual update, through the
National Security Council, on the
progress made in incorporating the
homeland security implications of
climate change into these documents
and processes.


Sec. 104.  Reinstatement.  The
Presidential Memorandum of
September 21, 2016 (Climate Change
and National Security), is hereby
reinstated. 


PART II — TAKING A GOVERNMENT-
WIDE APPROACH TO THE CLIMATE
CRISIS


Sec. 201.  Policy.  Even as our Nation
emerges from profound public health
and economic crises borne of a
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pandemic, we face a climate crisis that
threatens our people and communities,
public health and economy, and, starkly,
our ability to live on planet Earth.
 Despite the peril that is already
evident, there is promise in the
solutions — opportunities to create
well-paying union jobs to build a
modern and sustainable infrastructure,
deliver an equitable, clean energy
future, and put the United States on a
path to achieve net-zero emissions,
economy-wide, by no later than 2050.


We must listen to science — and act.
 We must strengthen our clean air and
water protections.  We must hold
polluters accountable for their actions.
 We must deliver environmental justice
in communities all across America.  The
Federal Government must drive
assessment, disclosure, and mitigation
of climate pollution and climate-related
risks in every sector of our economy,
marshaling the creativity, courage, and
capital necessary to make our Nation
resilient in the face of this threat. 
Together, we must combat the climate
crisis with bold, progressive action that
combines the full capacity of
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the Federal Government with efforts
from every corner of our Nation, every
level of government, and every sector of
our economy. 


It is the policy of my Administration to
organize and deploy the full capacity of
its agencies to combat the climate crisis
to implement a Government-wide
approach that reduces climate pollution
in every sector of the economy;
increases resilience to the impacts of
climate change; protects public health;
conserves our lands, waters, and
biodiversity; delivers environmental
justice; and spurs well-paying union
jobs and economic growth, especially
through innovation, commercialization,
and deployment of clean energy
technologies and infrastructure.
 Successfully meeting these challenges
will require the Federal Government to
pursue such a coordinated approach
from planning to implementation,
coupled with substantive engagement
by stakeholders, including State,
local, and Tribal governments.


Sec. 202.  White House Office of
Domestic Climate Policy.  There is
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hereby established the White House
Office of Domestic Climate Policy
(Climate Policy Office) within the
Executive Office of the President,
which shall coordinate the policy-
making process with respect to
domestic climate-policy issues;
coordinate domestic climate-policy
advice to the President; ensure that
domestic climate-policy decisions and
programs are consistent with the
President’s stated goals and that those
goals are being effectively pursued; and
monitor implementation of the
President’s domestic climate-policy
agenda.  The Climate Policy Office shall
have a staff headed by the Assistant to
the President and National Climate
Advisor (National Climate Advisor) and
shall include the Deputy Assistant to
the President and Deputy National
Climate Advisor.  The Climate Policy
Office shall have such staff and other
assistance as may be necessary to carry
out the provisions of this order, subject
to the availability of appropriations, and
may work with established or ad hoc
committees or interagency groups.  All
agencies shall cooperate with the
Climate Policy Office and provide such
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information, support, and assistance to
the Climate Policy Office as it may
request, as appropriate and consistent
with applicable law.


Sec.203.  National Climate Task Force.
 There is hereby established a National
Climate Task Force (Task Force).  The
Task Force shall be chaired by the
National Climate Advisor.


(a)  Membership.  The Task Force shall
consist of the following additional
members:


(i)      the Secretary of the Treasury;


(ii)     the Secretary of Defense;


(iii)    the Attorney General;


(iv)     the Secretary of the Interior;


(v)      the Secretary of Agriculture;


(vi)     the Secretary of Commerce;


(vii)    the Secretary of Labor;


(viii)   the Secretary of Health and
Human Services;
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(ix)     the Secretary of Housing and
Urban Development;


(x)      the Secretary of Transportation;


(xi)     the Secretary of Energy;


(xii)    the Secretary of Homeland
Security;


(xiii)   the Administrator of General
Services;


(xiv)    the Chair of the Council on
Environmental Quality;


(xv)     the Administrator of the
Environmental Protection Agency;


(xvi)    the Director of the Office of
Management and Budget;


(xvii)   the Director of the Office of
Science and Technology Policy;


(xviii)  the Assistant to the President for
Domestic Policy;


(xix)    the Assistant to the President for
National Security Affairs;
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(xx)     the Assistant to the President for
Homeland Security and
Counterterrorism; and


(xxi)    the Assistant to the President for
Economic Policy.


(b)  Mission and Work.  The Task Force
shall facilitate the organization and
deployment of a Government-wide
approach to combat the climate crisis.
 This Task Force shall facilitate
planning and implementation of key
Federal actions to reduce climate
pollution; increase resilience to the
impacts of climate change; protect
public health; conserve our lands,
waters, oceans, and biodiversity; deliver
environmental justice; and spur well-
paying union jobs and economic
growth.  As necessary and appropriate,
members of the Task Force will engage
on these matters with State, local,
Tribal, and territorial governments;
workers and communities; and leaders
across the various sectors of our
economy. 


(c)  Prioritizing Actions.  To the extent
permitted by law, Task Force members
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shall prioritize action on climate
change in their policy-making and
budget processes, in their contracting
and procurement, and in their
engagement with State, local, Tribal,
and territorial governments; workers
and communities; and leaders across all
the sectors of our economy.


USE OF THE FEDERAL
GOVERNMENT’S BUYING POWER
AND REAL PROPERTY AND ASSET
MANAGEMENT


Sec. 204.  Policy.  It is the policy of my
Administration to lead the Nation’s
effort to combat the climate crisis
by example — specifically, by aligning
the management of Federal
procurement and real property, public
lands and waters, and financial
programs to support robust climate
action.  By providing an immediate,
clear, and stable source of product
demand, increased transparency and
data, and robust standards for the
market, my Administration will help to
catalyze private sector investment into,
and accelerate the advancement of
America’s industrial capacity to supply,
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domestic clean energy, buildings,
vehicles, and other necessary products
and materials.


Sec. 205.  Federal Clean Electricity and
Vehicle Procurement Strategy.  (a)  The
Chair of the Council on Environmental
Quality, the Administrator of General
Services, and the Director of the Office
and Management and Budget, in
coordination with the Secretary of
Commerce, the Secretary of Labor, the
Secretary of Energy, and the heads of
other relevant agencies, shall assist the
National Climate Advisor, through
the Task Force established in section
203 of this order, in developing a
comprehensive plan to create good jobs
and stimulate clean energy industries
by revitalizing the Federal
Government’s sustainability efforts.


(b)  The plan shall aim to use, as
appropriate and consistent with
applicable law, all available
procurement authorities to achieve or
facilitate:


(i)   a carbon pollution-free electricity
sector no later than 2035; and
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(ii)  clean and zero-emission vehicles
for Federal, State, local, and Tribal
government fleets, including vehicles of
the United States Postal Service.


(c)  If necessary, the plan shall
recommend any additional legislation
needed to accomplish these objectives.


(d)  The plan shall also aim to ensure
that the United States retains the union
jobs integral to and involved in running
and maintaining clean and zero-
emission fleets, while spurring the
creation of union jobs in the
manufacture of those new vehicles.
 The plan shall be submitted to the Task
Force within 90 days of the date of this
order.


Sec. 206.  Procurement Standards.
 Consistent with the Executive Order of
January 25, 2021, entitled, “Ensuring
the Future Is Made in All of America by
All of America’s Workers,” agencies
shall adhere to the requirements of the
Made in America Laws in making clean
energy, energy efficiency, and clean
energy procurement decisions.
 Agencies shall, consistent with
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applicable law, apply and enforce the
Davis-Bacon Act and prevailing wage
and benefit requirements.  The
Secretary of Labor shall take steps to
update prevailing wage requirements.
 The Chair of the Council on
Environmental Quality shall consider
additional administrative steps and
guidance to assist the Federal
Acquisition Regulatory Council in
developing regulatory amendments to
promote increased contractor attention
on reduced carbon emission and
Federal sustainability.  


Sec. 207.  Renewable Energy on Public
Lands and in Offshore Waters.  The
Secretary of the Interior shall review
siting and permitting processes on
public lands and in offshore waters to
identify to the Task Force steps that can
be taken, consistent with applicable
law, to increase renewable energy
production on those lands and in those
waters, with the goal of doubling
offshore wind by 2030 while ensuring
robust protection for our lands, waters,
and biodiversity and creating good jobs.
 In conducting this review, the
Secretary of the Interior shall consult,
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as appropriate, with the heads of
relevant agencies, including the
Secretary of Defense, the Secretary of
Agriculture, the Secretary of
Commerce, through the Administrator
of the National Oceanic
and Atmospheric Administration, the
Secretary of Energy, the Chair of the
Council on Environmental Quality,
State and Tribal authorities, project
developers, and other interested
parties.  The Secretary of the Interior
shall engage with Tribal authorities
regarding the development
and management of renewable and
conventional energy resources
on Tribal lands.


Sec. 208.  Oil and Natural Gas
Development on Public Lands and in
Offshore Waters.  To the extent
consistent with applicable law,the
Secretary of the Interior shall pause
new oil and natural gas leases on public
lands or in offshore waters pending
completion of a comprehensive review
and reconsideration of Federal oil and
gas permitting and leasing practices in
light of the Secretary of the Interior’s
broad stewardship responsibilities over
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the public lands and in offshore waters,
including potential climate and other
impacts associated with oil and gas
activities on public lands or in offshore
waters.  The Secretary of the Interior
shall complete that review in
consultation with the Secretary of
Agriculture, the Secretary
of Commerce, through the National
Oceanic and Atmospheric
Administration, and the Secretary of
Energy.  In conducting this analysis,
and to the extent consistent with
applicable law, the Secretary of the
Interior shall consider whether to
adjust royalties associated with coal,
oil, and gas resources extracted from
public lands and offshore waters, or
take other appropriate action, to
account for corresponding climate
costs.


Sec. 209.  Fossil Fuel Subsidies.  The
heads of agencies shall identify for the
Director of the Office of Management
and Budget and the National Climate
Advisor any fossil fuel subsidies
provided by their respective agencies,
and then take steps to ensure that, to
the extent consistent with applicable
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law, Federal funding is not directly
subsidizing fossil fuels.  The Director of
the Office of Management and Budget
shall seek, in coordination with the
heads of agencies and the National
Climate Advisor, to eliminate fossil fuel
subsidies from the budget request for
Fiscal Year 2022 and thereafter.


Sec. 210.  Clean Energy in Financial
Management.  The heads of agencies
shall identify opportunities for Federal
funding to spur innovation,
commercialization, and deployment of
clean energy technologies and
infrastructure for the Director of
the Office of Management and Budget
and the National Climate Advisor, and
then take steps to ensure that, to the
extent consistent with applicable law,
Federal funding is used to spur
innovation, commercialization, and
deployment of clean energy
technologies and infrastructure.  The
Director of the Office of Management
and Budget, in coordination with
agency heads and the National Climate
Advisor, shall seek to prioritize such
investments in the President’s budget
request for Fiscal Year 2022 and
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thereafter.


     Sec. 211.  Climate Action Plans and
Data and Information Products to
Improve Adaptation and Increase
Resilience.  (a)  The head of each
agency shall submit a draft action plan
to the Task Force and the Federal Chief
Sustainability Officer within 120 days of
the date of this order that describes
steps the agency can take with regard to
its facilities and operations to bolster
adaptation and increase resilience to
the impacts of climate change.  Action
plans should, among other things,
describe the agency’s climate
vulnerabilities and describe the
agency’s plan to use the power of
procurement to increase the energy and
water efficiency of United States
Government installations, buildings,
and facilities and ensure they are
climate-ready.  Agencies shall consider
the feasibility of using the purchasing
power of the Federal Government to
drive innovation, and shall seek to
increase the Federal Government’s
resilience against supply chain
disruptions.  Such disruptions put the
Nation’s manufacturing sector at risk,
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as well as consumer access to critical
goods and services.  Agencies shall
make their action plans public, and post
them on the agency website, to the
extent consistent with applicable law.


(b)  Within 30 days of an agency’s
submission of an action plan, the
Federal Chief Sustainability Officer, in
coordination with the Director of the
Office of Management and Budget, shall
review the plan to assess its consistency
with the policy set forth in section 204
of this order and the priorities issued by
the Office of Management and Budget.


(c)  After submitting an initial action
plan, the head of each agency shall
submit to the Task Force and Federal
Chief Sustainability Officer progress
reports annually on the status of
implementation efforts.  Agencies shall
make progress reports public and post
them on the agency website, to the
extent consistent with applicable law.
 The heads of agencies shall assign their
respective agency Chief Sustainability
Officer the authority to perform duties
relating to implementation of this order
within the agency, to the extent
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consistent with applicable law.


(d)  To assist agencies and State, local,
Tribal, and territorial governments,
communities, and businesses in
preparing for and adapting to the
impacts of climate change,
the Secretary of Commerce, through
the Administrator of the National
Oceanic and Atmospheric
Administration, the Secretary of
Homeland Security, through the
Administrator of the Federal
Emergency Management Agency, and
the Director of the Office of Science and
Technology Policy, in coordination with
the heads of other agencies, as
appropriate, shall provide to the Task
Force a report on ways to expand and
improve climate forecast capabilities
and information products for the
public.  In addition, the Secretary of the
Interior and the Deputy Director for
Management of the Office of
Management and Budget, in their
capacities as the Chair and Vice-Chair
of the Federal Geographic Data
Committee, shall assess and provide to
the Task Force a report on the potential
development of a consolidated Federal
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geographic mapping service that can
facilitate public access to climate-
related information that will assist
Federal, State, local, and Tribal
governments in climate planning and
resilience activities.


EMPOWERING WORKERS THROUGH
REBUILDING OUR
INFRASTRUCTURE FOR
A SUSTAINABLE ECONOMY


     Sec. 212.  Policy.  This Nation needs
millions of construction,
manufacturing, engineering, and
skilled-trades workers to build a new
American infrastructure and clean
energy economy.  These jobs will create
opportunities for young people and for
older workers shifting to new
professions, and for people from all
backgrounds and communities.  Such
jobs will bring opportunity to
communities too often left behind —
places that have suffered as a result of
economic shifts and places that have
suffered the most from persistent
pollution, including low-income rural
and urban communities, communities
of color, and Native communities. 
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     Sec. 213.  Sustainable Infrastructure.
 (a)  The Chair of the Council on
Environmental Quality and the Director
of the Office of Management and
Budget shall take steps, consistent with
applicable law, to ensure that Federal
infrastructure investment reduces
climate pollution, and to require that
Federal permitting decisions consider
the effects of greenhouse gas emissions
and climate change.  In addition, they
shall review, and report to the National
Climate Advisor on, siting and
permitting processes, including those in
progress under the auspices of the
Federal Permitting Improvement
Steering Council, and identify steps
that can be taken, consistent with
applicable law, to accelerate the
deployment of clean energy and
transmission projects in an
environmentally stable manner.


     (b)  Agency heads conducting
infrastructure reviews shall, as
appropriate, consult from an early stage
with State, local, and Tribal officials
involved in permitting or authorizing
proposed infrastructure projects to
develop efficient timelines for decision-
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making that are appropriate given the
complexities of proposed projects.


EMPOWERING WORKERS BY
ADVANCING CONSERVATION,
AGRICULTURE, AND
REFORESTATION


     Sec. 214.  Policy.  It is the policy of my
Administration to put a new generation
of Americans to work conserving our
public lands and waters.  The Federal
Government must protect America’s
natural treasures, increase
reforestation, improve access to
recreation, and increase resilience to
wildfires and storms, while creating
well-paying union jobs for more
Americans, including more
opportunities for women and people of
color in occupations where they are
underrepresented.  America’s farmers,
ranchers, and forest landowners have
an important role to play in combating
the climate crisis and reducing
greenhouse gas emissions, by
sequestering carbon in soils, grasses,
trees, and other vegetation and
sourcing sustainable bioproducts and
fuels.  Coastal communities have an
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essential role to play in mitigating
climate change and strengthening
resilience by protecting and restoring
coastal ecosystems, such as wetlands,
seagrasses, coral and oyster reefs, and
mangrove and kelp forests, to protect
vulnerable coastlines, sequester carbon,
and support biodiversity and fisheries.


     Sec. 215.  Civilian Climate Corps.  In
furtherance of the policy set forth in
section 214 of this order, the Secretary
of the Interior, in collaboration with the
Secretary of Agriculture and the heads
of other relevant agencies, shall submit
a strategy to the Task Force within 90
days of the date of this order for
creating a Civilian Climate Corps
Initiative, within existing
appropriations, to mobilize the next
generation of conservation and
resilience workers and maximize the
creation of accessible training
opportunities and good jobs.  The
initiative shall aim to conserve and
restore public lands and waters, bolster
community resilience, increase
reforestation, increase carbon
sequestration in the agricultural sector,
protect biodiversity, improve access to
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recreation, and address the changing
climate.


     Sec. 216.  Conserving Our Nation’s
Lands and Waters.  (a)  The Secretary of
the Interior, in consultation with the
Secretary of Agriculture, the Secretary
of Commerce, the Chair of the Council
on Environmental Quality, and the
heads of other relevant agencies, shall
submit a report to the Task Force
within 90 days of the date of this order
recommending steps that the United
States should take, working with State,
local, Tribal, and territorial
governments, agricultural and forest
landowners, fishermen, and other key
stakeholders, to achieve the goal of
conserving at least 30 percent of our
lands and waters by 2030.


(i)   The Secretary of the Interior, the
Secretary of Agriculture, the Secretary
of Commerce, through the
Administrator of the National Oceanic
and Atmospheric Administration, and
the Chair of the Council on
Environmental Quality shall, as
appropriate, solicit input from State,
local, Tribal, and territorial officials,
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agricultural and forest landowners,
fishermen, and other key stakeholders
in identifying strategies that will
encourage broad participation in the
goal of conserving 30 percent of our
lands and waters by 2030.


(ii)  The report shall propose guidelines
for determining whether lands and
waters qualify for conservation, and it
also shall establish mechanisms to
measure progress toward the 30-
percent goal.  The Secretary of the
Interior shall subsequently submit
annual reports to the Task Force to
monitor progress.


(b)  The Secretary of Agriculture shall:


(i)   initiate efforts in the first 60 days
from the date of this order to collect
input from Tribes, farmers, ranchers,
forest owners, conservation groups,
firefighters, and other stakeholders on
how to best use Department of
Agriculture programs, funding and
financing capacities, and other
authorities, and how to encourage the
voluntary adoption of climate-smart
agricultural and forestry practices that
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decrease wildfire risk fueled by climate
change and result in additional,
measurable, and verifiable carbon
reductions and sequestration and that
source sustainable bioproducts and
fuels; and


(ii)  submit to the Task Force within 90
days of the date of this order a report
making recommendations for an
agricultural and forestry climate
strategy.


     (c)  The Secretary of Commerce,
through the Administrator of the
National Oceanic and Atmospheric
Administration, shall initiate efforts in
the first 60 days from the date of this
order to collect input from fishermen,
regional ocean councils, fishery
management councils, scientists, and
other stakeholders on how to make
fisheries and protected resources more
resilient to climate change, including
changes in management and
conservation measures, and
improvements in science, monitoring,
and cooperative research.


EMPOWERING WORKERS THROUGH
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REVITALIZING ENERGY
COMMUNITIES


     Sec. 217.  Policy.  It is the policy of my
Administration to improve air and
water quality and to create well-paying
union jobs and more opportunities for
women and people of color in hard-hit
communities, including rural
communities, while reducing methane
emissions, oil and brine leaks, and other
environmental harms from tens of
thousands of former mining and well
sites.  Mining and power plant workers
drove the industrial revolution and the
economic growth that followed, and
have been essential to the growth of the
United States.  As the Nation shifts to a
clean energy economy, Federal
leadership is essential to foster
economic revitalization of and
investment in these communities,
ensure the creation of good jobs that
provide a choice to join a union, and
secure the benefits that have been
earned by workers.


     Such work should include projects
that reduce emissions of toxic
substances and greenhouse gases from







2/18/21, 8:07 AMExecutive Order on Tackling the Climate Crisis at Home and Abroad | The White House


Page 38 of 56https://www.whitehouse.gov/briefing-room/presidential-actions/2021/0…/executive-order-on-tackling-the-climate-crisis-at-home-and-abroad/


existing and abandoned infrastructure
and that prevent environmental damage
that harms communities and poses a
risk to public health and safety. 
Plugging leaks in oil and gas wells and
reclaiming abandoned mine land can
create well-paying union jobs in coal,
oil, and gas communities while
restoring natural assets, revitalizing
recreation economies, and curbing
methane emissions.  In addition, such
work should include efforts to turn
properties idled in these communities,
such as brownfields, into new hubs for
the growth of our economy.  Federal
agencies should therefore coordinate
investments and other efforts to assist
coal, oil and gas, and power plant
communities, and achieve substantial
reductions of methane emissions from
the oil and gas sector as quickly as
possible.


     Sec. 218.  Interagency Working Group
on Coal and Power Plant Communities
and Economic Revitalization.  There is
hereby established an Interagency
Working Group on Coal and Power
Plant Communities and Economic
Revitalization (Interagency Working
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Group).  The National Climate Advisor
and the Assistant to the President for
Economic Policy shall serve as Co-
Chairs of the Interagency Working
Group.


(a)   Membership.  The Interagency
Working Group shall consist of the
following additional members:


(i)     the Secretary of the Treasury;


(ii)    the Secretary of the Interior;


(iii)   the Secretary of Agriculture;


(iv)    the Secretary of Commerce;


(v)     the Secretary of Labor;


(vi)    the Secretary of Health and
Human Services;


(vii)   the Secretary of Transportation;


(viii)  the Secretary of Energy;


(ix)    the Secretary of Education;


(x)     the Administrator of the
Environmental Protection Agency;
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(xi)    the Director of the Office of
Management and Budget;


(xii)   the Assistant to the President for
Domestic Policy and Director of the
Domestic Policy Council; and


(xiii)  the Federal Co-Chair of the
Appalachian Regional Commission.


(b)  Mission and Work. 


(i)   The Interagency Working Group
shall coordinate the identification and
delivery of Federal resources to
revitalize the economies of coal, oil and
gas, and power plant communities;
develop strategies to implement the
policy set forth in section 217 of this
order and for economic and social
recovery; assess opportunities to ensure
benefits and protections for coal and
power plant workers; and submit
reports to the National Climate Advisor
and the Assistant to the President for
Economic Policy on a regular basis on
the progress of the revitalization effort.


(ii)  As part of this effort, within 60 days
of the date of this order, the
Interagency Working Group shall
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submit a report to the President
describing all mechanisms, consistent
with applicable law, to prioritize
grantmaking, Federal loan programs,
technical assistance, financing,
procurement, or other existing
programs to support and revitalize the
economies of coal and power plant
communities, and providing
recommendations for action consistent
with the goals of the Interagency
Working Group.


(c)  Consultation.  Consistent with the
objectives set out in this order and in
accordance with applicable law, the
Interagency Working Group shall seek
the views of State, local, and Tribal
officials; unions; environmental justice
organizations; community groups; and
other persons it identifies who may
have perspectives on the mission of the
Interagency Working Group.


(d)  Administration.  The Interagency
Working Group shall be housed within
the Department of Energy.  The Chairs
shall convene regular meetings of the
Interagency Working Group, determine
its agenda, and direct its work.  The
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Secretary of Energy, in consultation
with the Chairs, shall designate an
Executive Director of the Interagency
Working Group, who shall coordinate
the work of the Interagency Working
Group and head any staff assigned to
the Interagency Working Group.


(e)  Officers.  To facilitate the work of
the Interagency Working Group, the
head of each agency listed in subsection
(a) of this section shall assign a
designated official within the agency
the authority to represent the agency
on the Interagency Working Group and
perform such other duties relating to
the implementation of this order within
the agency as the head of the agency
deems appropriate.


SECURING ENVIRONMENTAL
JUSTICE AND SPURRING
ECONOMIC OPPORTUNITY


     Sec. 219.  Policy.  To secure an
equitable economic future, the United
States must ensure that environmental
and economic justice are key
considerations in how we govern.  That
means investing and building a clean







2/18/21, 8:07 AMExecutive Order on Tackling the Climate Crisis at Home and Abroad | The White House


Page 43 of 56https://www.whitehouse.gov/briefing-room/presidential-actions/2021/0…/executive-order-on-tackling-the-climate-crisis-at-home-and-abroad/


energy economy that creates
well-paying union jobs, turning
disadvantaged communities —
historically marginalized and
overburdened — into healthy, thriving
communities, and undertaking robust
actions to mitigate climate change
while preparing for the impacts of
climate change across rural, urban, and
Tribal areas.  Agencies shall make
achieving environmental justice part of
their missions by developing programs,
policies, and activities to address the
disproportionately high and adverse
human health, environmental, climate-
related and other cumulative impacts
on disadvantaged communities, as well
as the accompanying economic
challenges of such impacts.  It is
therefore the policy of my
Administration to secure
environmental justice and spur
economic opportunity for
disadvantaged communities that have
been historically marginalized and
overburdened by pollution and
underinvestment in housing,
transportation, water and wastewater
infrastructure, and health care. 
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     Sec. 220.  White House
Environmental Justice Interagency
Council.  (a)  Section 1-102 of Executive
Order 12898 of February 11, 1994
(Federal Actions To Address
Environmental Justice in Minority
Populations and Low-Income
Populations), is hereby amended to
read as follows:


“(a)  There is hereby created within the
Executive Office of the President a
White House Environmental Justice
Interagency Council (Interagency
Council).  The Chair of the Council on
Environmental Quality shall serve as
Chair of the Interagency Council.


“(b)  Membership.  The Interagency
Council shall consist of the following
additional members:


(i)      the Secretary of Defense;


(ii)     the Attorney General;


(iii)    the Secretary of the Interior;


(iv)     the Secretary of Agriculture;


(v)      the Secretary of Commerce;
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(vi)     the Secretary of Labor;


(vii)    the Secretary of Health and
Human Services;


(viii)   the Secretary of Housing and
Urban Development;


(ix)     the Secretary of Transportation;


(x)      the Secretary of Energy;


(xi)     the Chair of the Council of
Economic Advisers;


(xii)    the Administrator of the
Environmental Protection Agency;


(xiii)   the Director of the Office of
Management and Budget;


(xiv)    the Executive Director of the
Federal Permitting Improvement
Steering Council;


(xv)     the Director of the Office of
Science and Technology Policy;


(xvi)    the National Climate Advisor;


(xvii)   the Assistant to the President for
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Domestic Policy; and


(xviii)  the Assistant to the President for
Economic Policy.


“(c)  At the direction of the Chair, the
Interagency Council may establish
subgroups consisting exclusively of
Interagency Council members or their
designees under this section, as
appropriate.


“(d)  Mission and Work.  The
Interagency Council shall develop a
strategy to address current and historic
environmental injustice by consulting
with the White House Environmental
Justice Advisory Council and with local
environmental justice leaders.  The
Interagency Council shall also develop
clear performance metrics to ensure
accountability, and publish an annual
public performance scorecard on its
implementation.


“(e)  Administration.  The Office of
Administration within the Executive
Office of the President shall provide
funding and administrative support for
the Interagency Council, to the extent
permitted by law and within existing
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appropriations.  To the extent
permitted by law, including the
Economy Act (31 U.S.C. 1535), and
subject to the availability of
appropriations, the Department of
Labor, the Department of
Transportation, and the Environmental
Protection Agency shall provide
administrative support as necessary.


“(f )  Meetings and Staff.  The Chair
shall convene regular meetings of the
Council, determine its agenda, and
direct its work.  The Chair shall
designate an Executive Director of the
Council, who shall coordinate the work
of the Interagency Council and head
any staff assigned to the Council.


“(g)  Officers.  To facilitate the work of
the Interagency Council, the head of
each agency listed in subsection (b)
shall assign a designated official within
the agency to be an Environmental
Justice Officer, with the authority to
represent the agency on the
Interagency Council and perform such
other duties relating to the
implementation of this order within the
agency as the head of the agency deems
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appropriate.”


(b)  The Interagency Council shall,
within 120 days of the date of this order,
submit to the President, through the
National Climate Advisor, a set of
recommendations for further updating
Executive Order 12898.


     Sec. 221.  White House
Environmental Justice Advisory
Council.  There is hereby established,
within the Environmental Protection
Agency, the White House
Environmental Justice Advisory
Council (Advisory Council), which shall
advise the Interagency Council and the
Chair of the Council on Environmental
Quality.


     (a)  Membership.  Members shall be
appointed by the President, shall be
drawn from across the political
spectrum, and may include those with
knowledge about or experience in
environmental justice, climate change,
disaster preparedness, racial inequity,
or any other area determined by the
President to be of value to the Advisory
Council.
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     (b)  Mission and Work.  The Advisory
Council shall be solely advisory.  It shall
provide recommendations to the White
House Environmental Justice
Interagency Council established in
section 220 of this order on how to
increase the Federal Government’s
efforts to address current and historic
environmental injustice, including
recommendations for updating
Executive Order 12898.


     (c)  Administration.  The
Environmental Protection Agency shall
provide funding and administrative
support for the Advisory Council to the
extent permitted by law and within
existing appropriations.  Members of
the Advisory Council shall serve
without either compensation or
reimbursement of expenses.


     (d)  Federal Advisory Committee
Act.  Insofar as the Federal Advisory
Committee Act, as amended (5 U.S.C.
App.), may apply to the Advisory
Council, any functions of the President
under the Act, except for those in
section 6 of the Act, shall be performed
by the Administrator of the
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Environmental Protection Agency in
accordance with the guidelines that
have been issued by the Administrator
of General Services.


     Sec. 222.  Agency Responsibilities.  In
furtherance of the policy set forth in
section 219:


     (a)  The Chair of the Council on
Environmental Quality shall, within 6
months of the date of this order, create
a geospatial Climate and Economic
Justice Screening Tool and shall
annually publish interactive maps
highlighting disadvantaged
communities.


     (b)  The Administrator of the
Environmental Protection Agency shall,
within existing appropriations and
consistent with applicable law:


(i)   strengthen enforcement of
environmental violations with
disproportionate impact on
underserved communities through the
Office of Enforcement and Compliance
Assurance; and


(ii)  create a community notification
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program to monitor and provide real-
time data to the public on current
environmental pollution, including
emissions, criteria pollutants, and
toxins, in frontline and fenceline
communities — places with the most
significant exposure to such pollution.


     (c)  The Attorney General shall,
within existing appropriations and
consistent with applicable law:


(i)    consider renaming the
Environment and Natural Resources
Division the Environmental Justice and
Natural Resources Division;


(ii)   direct that division to coordinate
with the Administrator of the
Environmental Protection Agency,
through the Office of Enforcement and
Compliance Assurance, as well as with
other client agencies as appropriate, to
develop a comprehensive
environmental justice enforcement
strategy, which shall seek to provide
timely remedies for systemic
environmental violations and
contaminations, and injury to natural
resources; and
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(iii)  ensure comprehensive attention to
environmental justice throughout the
Department of Justice, including by
considering creating an Office of
Environmental Justice within the
Department to coordinate
environmental justice activities among
Department of Justice components and
United States Attorneys’ Offices
nationwide.


(d)  The Secretary of Health and
Human Services shall, consistent with
applicable law and within existing
appropriations: 


(i)   establish an Office of Climate
Change and Health Equity to address
the impact of climate change on the
health of the American people; and


(ii)  establish an Interagency Working
Group to Decrease Risk of Climate
Change to Children, the Elderly, People
with Disabilities, and the Vulnerable as
well as a biennial Health Care System
Readiness Advisory Council, both of
which shall report their progress and
findings regularly to the Task Force.


(e)  The Director of the Office of
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Science and Technology Policy shall, in
consultation with the National Climate
Advisor, within existing appropriations,
and within 100 days of the date of this
order, publish a report identifying the
climate strategies and technologies that
will result in the most air and water
quality improvements, which shall be
made public to the maximum extent
possible and published on the Office’s
website.


     Sec. 223.  Justice40 Initiative.  (a) 
Within 120 days of the date of this
order, the Chair of the Council on
Environmental Quality, the Director of
the Office of Management and Budget,
and the National Climate Advisor, in
consultation with the Advisory Council,
shall jointly publish recommendations
on how certain Federal investments
might be made toward a goal that
40 percent of the overall benefits flow
to disadvantaged communities.  The
recommendations shall focus on
investments in the areas of clean energy
and energy efficiency; clean transit;
affordable and sustainable housing;
training and workforce development;
the remediation and reduction of legacy
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pollution; and the development of
critical clean water infrastructure.  The
recommendations shall reflect existing
authorities the agencies may possess
for achieving the 40-percent goal as
well as recommendations on any
legislation needed to achieve the
40-percent goal. 


     (b)  In developing the
recommendations, the Chair of the
Council on Environmental Quality, the
Director of the Office of Management
and Budget, and the National Climate
Advisor shall consult with affected
disadvantaged communities.


     (c)  Within 60 days of the
recommendations described in
subsection (a) of this section, agency
heads shall identify applicable program
investment funds based on the
recommendations and consider interim
investment guidance to relevant
program staff, as appropriate and
consistent with applicable law.


     (d)  By February 2022, the Director of
the Office of Management and Budget,
in coordination with the Chair of
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the Council on Environmental Quality,
the Administrator of the United States
Digital Service, and other relevant
agency heads, shall, to the extent
consistent with applicable law, publish
on a public website an annual
Environmental Justice Scorecard
detailing agency environmental justice
performance measures.


PART III — GENERAL PROVISIONS


     Sec. 301.  General Provisions.  (a) 
Nothing in this order shall be construed
to impair or otherwise affect:


(i)   the authority granted by law to an
executive department or agency or the
head thereof; or


(ii)  the functions of the Director of the
Office of Management and Budget,
relating to budgetary, administrative, or
legislative proposals.


     (b)  This order shall be implemented
consistent with applicable law and
subject to the availability of
appropriations.


     (c)  This order is not intended to, and
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does not, create any right or benefit,
substantive or procedural, enforceable
at law or in equity by any party against
the United States, its departments,
agencies, or entities, its officers,
employees, or agents, or any other
person.


JOSEPH R. BIDEN JR.


THE WHITE HOUSE,


January 27, 2021.







On Thu, Feb 18, 2021 at 6:10 AM Curry, Ian <Ian.Curry@nrc.gov> wrote:

Dear Counsel,

Despite OPM’s closure of all DC federal agencies, the Crow Butte status conference
scheduled for 1:30 PM EST today will proceed as planned.

Best,

Ian

Ian Curry, Law Clerk

Atomic Safety and Licensing Board Panel

Nuclear Regulatory Commission

Ian.Curry@nrc.gov
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Synopsis 

Background: Indian tribes brought action against United 

States Army Corps of Engineers (USACE), challenging 

its issuance of an easement for oil pipeline to cross 

beneath federally-regulated reservoir on Indian 

reservation that provided tribes with water resources 

without preparing and environmental impact statement 

(EIS) under National Environmental Policy Act (NEPA). 

The United States District Court for the District of 

Columbia, James E. Boasberg, J., 255 F.Supp.3d 101, 

concluded that USACE’s decision not to issue EIS 

violated NEPA, and remanded to agency. Following 

remand, the District Court, Boasberg, J., 440 F.Supp.3d 1, 

again remanded to the agency to complete an EIS, and 

subsequently vacated the easement, 471 F.Supp.3d 71. 

USACE and intervenor pipeline owner appealed. 

Holdings: The Court of Appeals, Tatel, Circuit Judge, 

held that: 

[1] tribes’ criticisms of USACE’s consideration of leak

detection system for pipeline presented an unresolved 

controversy requiring preparation of an EIS; 

[2] district court did not abuse its discretion in requiring

USACE) to prepare an EIS;

[3] district court did not abuse its discretion in vacating

easement; and

[4] injunction requiring pipeline to be shutdown and

emptied of oil was improper.

Affirmed in part and reversed in part. 

Procedural Posture(s): On Appeal; Review of 

Administrative Decision. 

West Headnotes (29) 

[1] Environmental Law Significance in general

Under NEPA, if any significant environmental 

impacts might result from a proposed agency 

action, then an environmental impact statement 

must be prepared before agency action is taken. 

National Environmental Policy Act of 1969 § 

102, 42 U.S.C.A. § 4332(2)(C); 40 C.F.R. § 

1508.9(a)(1). 

[2] Environmental Law Necessity for

Preparation of Statement, Consideration of

Factors, or Other Compliance with

Requirements

Implicating any one of the ten factors 

enumerated in NEPA regulations for evaluating 

whether to prepare an environmental impact 

statement (EIS) may be sufficient to require 

development of an EIS. National Environmental 

Policy Act of 1969 § 102, 42 U.S.C.A. § 
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4332(2)(C); 40 C.F.R. § 1508.27(b). 

[3] Environmental Law Controversy

An agency decision is “highly controversial,” as 

one factor requiring preparation of an 

environmental impact statement under NEPA, if 

a substantial dispute exists as to the size, nature, 

or effect of the major federal action. National 

Environmental Policy Act of 1969 § 102, 42 

U.S.C.A. § 4332(2)(C); 40 C.F.R. § 1508.27(b). 

[4] Environmental Law Controversy

Not just any criticism renders the effects of an 

agency action “highly controversial,” as would 

require preparation of an environmental impact 

statement under NEPA; rather, something more 

is required for a highly controversial finding 

besides the fact that some people may be highly 

agitated and be willing to go to court over the 

matter. National Environmental Policy Act of 

1969 § 102, 42 U.S.C.A. § 4332(2)(C); 40 

C.F.R. § 1508.27(b).

[5] Environmental Law Controversy

Repeated criticism from many agencies who 

serve as stewards of the exact resources at issue 

in an agency action, not to mention consultants 

and organizations with on-point expertise, surely 

rises to more than mere passion, suggesting the 

action is “highly controversial,” as would 

require preparation of an environmental impact 

statement under NEPA. National Environmental 

Policy Act of 1969 § 102, 42 U.S.C.A. § 

4332(2)(C); 40 C.F.R. § 1508.27(b). 

[6] Environmental Law Controversy

An environmental impact statement under 

NEPA is perhaps especially warranted where an 

agency explanation confronts but fails to resolve 

serious outside criticism, leaving a project’s 

effects uncertain. National Environmental Policy 

Act of 1969 § 102, 42 U.S.C.A. § 

4332(2)(C); 40 C.F.R. § 1508.27(b). 

[7] Environmental Law Controversy

Under NEPA, Congress created the 

environmental impact statement process to 

provide robust information in situations where, 

following an environmental assessment, the 

scope of a project’s impacts remains both 

uncertain and controversial. National 

Environmental Policy Act of 1969 § 102, 42 

U.S.C.A. § 4332(2)(C); 40 C.F.R. § 1508.27(b). 

[8] Environmental Law Controversy

The decisive factor in determining whether an 

agency adequately addressed concerns regarding 

its proposed action from other agencies and 

organizations with subject-matter expertise such 

that the action was no longer “highly 

controversial,” as would require preparation of 

an environmental impact statement under 

NEPA, is not the volume of ink spilled in 

response to criticism, but whether the agency 

has, through the strength of its response, 

convinced the court that it has materially 
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addressed and resolved serious objections to its 

analysis. National Environmental Policy Act of 

1969 § 102, 42 U.S.C.A. § 4332(2)(C); 40 

C.F.R. § 1508.27(b).

[9] Indians Status of Indian Nations or Tribes

Indian tribes are domestic dependent nations 

that exercise inherent sovereign authority over 

their members and territories and the resources 

therein. 

[10] Environmental Law Controversy

Indian tribes’ unique role and their 

government-to-government relationship with the 

United States demand that their criticisms of 

proposed agency actions be treated with 

appropriate solicitude in determining whether an 

environmental impact statement is required 

under NEPA because the proposed action is 

“highly controversial.” National Environmental 

Policy Act of 1969 § 102, 42 U.S.C.A. § 

4332(2)(C); 40 C.F.R. § 1508.27(b). 

[11] Environmental Law Mining;  oil and gas

Indian tribes’ criticisms of U.S. Army Corps of 

Engineers’ (USACE) consideration of leak 

detection system for oil pipeline that crossed 

under federally-regulated reservoir that served 

as important water resource for tribes presented 

an unresolved controversy, such that USACE 

was required to conduct environmental impact 

statement under NEPA before granting easement 

for pipeline to cross under reservoir; USACE 

failed to address tribes’ concerns that study of 

leak detection system showed that it failed to 

detect leaks more often than personnel or 

members of the public did visually, and failed to 

respond to tribes’ concerns about examples of 

pipelines that had pinhole leaks, which were not 

often detected by the leak detection system in 

use, but still resulted in substantial oil spills. 

National Environmental Policy Act of 1969 § 

102, 42 U.S.C.A. § 4332(2)(C); 40 C.F.R. § 

1508.27(b). 

[12] Environmental Law Mining;  oil and gas

U.S. Army Corps of Engineers’ (USACE) 

decision to rely on general pipeline safety data 

in its analysis of risks posed by oil pipeline that 

crossed under federally-regulated reservoir that 

served as important water resource for Indian 

tribes, rather than relying on pipeline operator’s 

specific safety record, rendered effects of 

USACE’s decision to grant easement for 

pipeline to cross under reservoir highly 

controversial, such that USACE was required to 

conduct environmental impact statement under 

NEPA prior to granting easement; USACE’s 

own analysis showed that pipeline operator had 

worse safety record than industry averages, and 

USACE made no effort to explain why it relied 

on industry averages with regard to safety, 

rather than specific operator’s record. National 

Environmental Policy Act of 1969 § 102, 42 

U.S.C.A. § 4332(2)(C); 40 C.F.R. § 1508.27(b). 

[13] Environmental Law Mining;  oil and gas

U.S. Army Corps of Engineers’ (USACE) 

response to concerns about the impact of winter 

conditions on response efforts in the event of an 

oil spill from pipeline that crossed under 

federally-regulated reservoir that served as water 
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resource for Indian tribes was insufficient to 

resolve tribes’ criticism, rendering USACE’s 

decision to grant easement for pipeline highly 

controversial, such that USACE was required to 

conduct environmental impact statement under 

NEPA prior to granting easement; although 

tribes’ expert explained the significant 

difficulties in responding to an oil spill created 

by winter conditions, Corps’ response was 

simply that winter conditions had a mixed effect 

on efforts to contain an oil spill, without 

estimating how much time would be saved by 

the oil-containing properties of ice and how 

much additional time response would take 

during extreme conditions. National 

Environmental Policy Act of 1969 § 102, 42 

U.S.C.A. § 4332(2)(C); 40 C.F.R. § 1508.27(b). 

 

 

 

 

[14] 

 

Administrative Law and Procedure Timing 

of theory and grounds asserted 

 

 A court’s review of agency action is limited to 

the grounds that the agency invoked when it 

took the action. 

 

 

 

 

[15] 

 

Environmental Law Mining;  oil and gas 

 

 U.S. Army Corps of Engineers’ (USACE) 

failure to adequately respond to concerns about 

its calculation of the worst-case-scenario oil 

discharge estimate for oil pipeline that crossed 

under federally-regulated reservoir that served 

as important water resource for Indian tribes 

rendered USACE’s decision to grant easement 

for pipeline highly controversial, such that 

USACE was required to conduct environmental 

impact statement under NEPA prior to granting 

easement; USACE estimated that it would take 

nine minutes to detect a leak and 3.9 minutes to 

close the shut-down valves, whereas tribes 

pointed to many experts who commented that 

hours, rather than minutes, were more accurate 

figures for a worst-case discharge, and USACE 

did not explain its choice to ignore the 

real-world possibility of significant human 

errors or technical malfunctions in performing 

its calculations. National Environmental Policy 

Act of 1969 § 102, 42 U.S.C.A. § 

4332(2)(C); 49 C.F.R. § 194.105(b)(1). 

 

 

 

 

[16] 

 

Environmental Law Mining;  oil and gas 

 

 Fact that U.S. Army Corps of Engineers 

(USACE) was not required by law to calculate 

the worst-case-discharge estimate for oil 

pipeline prior to granting easement for pipeline 

to cross under federally-regulated reservoir that 

served as important water resource for Indian 

tribes did not relieve USACE of duty to respond 

to criticism of its calculations during 

environmental review of proposed action, as 

USACE chose to perform the calculation and 

then relied on it throughout its analysis. 49 

C.F.R. § 194.105(b)(1). 

 

 

 

 

[17] 

 

Environmental Law Significance in general 

 

 Under NEPA, an agency must look at both the 

probabilities of potentially harmful events, and 

the consequences if those events come to pass. 

National Environmental Policy Act of 1969 § 2, 

42 U.S.C.A. § 4321. 

 

 

 

 

[18] 

 

Environmental Law Negative declaration; 

 statement of reasons 
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Under NEPA, a finding of no significant impact, 

such that an environmental impact statement is 

not necessary, is appropriate only if a grave 

harm’s probability is so low as to be remote and 

speculative, or if the combination of probability 

and harm is sufficiently minimal. National 

Environmental Policy Act of 1969 § 102, 42 

U.S.C.A. § 4332(2)(C). 

[19] Environmental Law Mining;  oil and gas

District court did not abuse its discretion in 

requiring U.S. Army Corps of Engineers 

(USACE) to prepare an environmental impact 

statement (EIS) under NEPA with regard to 

easement for oil pipeline to cross under 

federally-regulated reservoir that served as 

important water resource for Indian tribes; 

although project only implicated one of the 

significance factors for evaluating whether to 

prepare an EIS, it did so in several important 

ways, and fact that district court had already 

given USACE an opportunity to resolve tribes’ 

serious criticisms and failed to do so strongly 

suggested that an EIS was required to resolve 

controversies regarding project. National 

Environmental Policy Act of 1969 § 102, 42 

U.S.C.A. § 4332(2)(C); 49 C.F.R. § 

194.105(b)(1). 

1 Cases that cite this headnote 

[20] Environmental Law Determination,

Judgment, and Relief

District court did not abuse its discretion in 

vacating easement granted by U.S. Army Corps 

of Engineers (USACE) for oil pipeline to cross 

under federally-regulated reservoir that served 

as important water resource for Indian tribes as 

remedy for USACE’s failure to comply with 

NEPA; USACE was unlikely to resolve 

controversies on remand give that court had 

previously remanded without vacatur and 

USACE had failed to resolve the controversies, 

and court understood that shutting down 

pipeline operations would have caused 

significant economic harm, but noted that not 

shutting it down would have subverted NEPA’s 

objectives and risk of a spill counseled in favor 

of vacatur. National Environmental Policy Act 

of 1969 § 2, 42 U.S.C.A. § 4321. 

[21] Administrative Law and

Procedure Annulment, Vacatur, or Setting

Aside of Administrative Decision

The ordinary practice is to vacate unlawful 

agency action. 

[22] Administrative Law and

Procedure Annulment, Vacatur, or Setting

Aside of Administrative Decision

While unsupported agency action normally 

warrants vacatur, a court is not without 

discretion to leave agency action in place while 

the decision is remanded for further explanation. 

[23] Administrative Law and

Procedure Annulment, Vacatur, or Setting

Aside of Administrative Decision

The decision whether to vacate an unlawful 

agency action depends on the seriousness of the 

order’s deficiencies and thus the extent of doubt 

whether the agency chose correctly and the 
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disruptive consequences of an interim change 

that may itself be changed. 

 

 

 

 

[24] 

 

Administrative Law and 

Procedure Annulment, Vacatur, or Setting 

Aside of Administrative Decision 

 

 For purpose of determining whether to vacate an 

unlawful agency action, the seriousness of a 

deficiency in an agency’s action is determined at 

least in part by whether there is a significant 

possibility that the agency may find an adequate 

explanation for its actions on remand. 

 

 

 

 

[25] 

 

Administrative Law and 

Procedure Discretion of lower court 

 

 The Court of Appeals reviews the district court’s 

decision to vacate an agency action for abuse of 

discretion. 

 

 

 

 

[26] 

 

Administrative Law and 

Procedure Annulment, Vacatur, or Setting 

Aside of Administrative Decision 

 

 When an agency bypasses a fundamental 

procedural step, the inquiry into whether to 

vacate the resulting agency action asks not 

whether the ultimate action could be justified 

but whether the agency could, with further 

explanation, justify its decision to skip that 

procedural step. 

1 Cases that cite this headnote 

 

 

 

[27] 

 

Federal Courts Abuse of discretion in general 

 

 In reviewing for abuse of discretion, the Court 

of Appeals considers whether the decision 

maker failed to consider a relevant factor, 

whether he or she relied on an improper factor, 

and whether the reasons given reasonably 

support the conclusion. 

 

 

 

 

[28] 

 

Federal Courts Abuse of discretion in general 

 

 In reviewing for abuse of discretion, the Court 

of Appeals may not substitute its judgment for 

that of the trial court, so it cannot decide the 

issue by determining whether it would have 

reached the same conclusion. 

 

 

 

 

[29] 

 

Environmental Law Injunction 

 

 District court’s injunction ordering oil pipeline 

to be shutdown and emptied of oil after court 

vacated U.S. Army Corps of Engineers’ 

(USACE) easement permitting pipeline to cross 

under federally-regulated reservoir was 

improper, where court did not make the findings 

necessary for injunctive relief, but only 

determined that the easement was not issued in 

accordance with NEPA, and vacating the 

easement did not necessitate shutdown of the 

pipeline. National Environmental Policy Act of 

1969 § 2, 42 U.S.C.A. § 4321. 
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Before: Tatel and Millett, Circuit Judges, and Sentelle, 

Senior Circuit Judge. 

Opinion 

Tatel, Circuit Judge: 

**1 *1039 Lake Oahe, created when the United States 

Army Corps of Engineers flooded thousands of acres of 

Sioux lands in the Dakotas by constructing the Oahe Dam 

on the Missouri River, provides several successor tribes 

of the Great Sioux Nation with water for drinking, 

industry, and sacred cultural practices. Passing beneath 

Lake Oahe’s waters, the Dakota Access Pipeline 

transports crude oil from North Dakota to Illinois. Under 

the Mineral Leasing Act, 30 U.S.C. § 185, the pipeline 

could not traverse the federally owned land at the Oahe 

crossing site without an easement from the Corps. The 

question presented here is whether the Corps violated the 

National Environmental Policy Act, 42 U.S.C. § 4321, 

by issuing that easement without preparing an 

environmental impact statement despite substantial 

criticisms from the Tribes and, if so, what should be done 

about that failure. We agree with the district court that the 

Corps acted unlawfully, and we affirm the court’s order 

vacating the easement while the Corps prepares an 

environmental impact statement. But we reverse the 

court’s order to the extent it directed that the pipeline be 

shut down and emptied of oil. 

I. 

[1]“In order to ‘create and maintain conditions under 

which man and nature can exist in productive harmony,’ 

the National Environmental Protection Act (NEPA), 

42 U.S.C. § 4331(a), requires any federal agency 

issuing a construction permit, opening new lands to 

drilling, or undertaking any other ‘major’ project to take a 

hard look at the project’s environmental consequences, id. 

§ 4332(2)(C) ....” National Parks Conservation 

Association v. Semonite, 916 F.3d 1075, 1077 (D.C. Cir. 

2019). “To this end, the agency must develop an 

environmental impact statement (EIS) that identifies and 

rigorously appraises the project’s environmental effects, 

unless it finds that the project will have ‘no significant 

impact.’ ” Id. (quoting 40 C.F.R. § 1508.9(a)(1)). “If 

any ‘significant’ environmental impacts might result from 

the proposed agency action[,] then an EIS must be 

prepared before agency action is taken.” Grand 

Canyon Trust v. FAA, 290 F.3d 339, 340 (D.C. Cir. 2002) 

(quoting Sierra Club v. Peterson, 717 F.2d 1409, 1415 

(D.C. Cir. 1983)). Preparing an EIS is a significant 

undertaking, requiring the agency to “consult with and 

obtain the comments of” other relevant agencies and 

publish a “detailed statement” about the action’s 

environmental effects. 42 U.S.C. § 4332(2)(C). 

[2]“Whether a project has significant environmental 

impacts, thus triggering the need to produce an EIS, 

depends on its ‘context’ (regional, locality) and ‘intensity’ 

(‘severity of impact’).” National Parks, 916 F.3d at 

1082 (quoting 40 C.F.R. § 1508.27 (2018)). The operative 

regulations (since amended, Update to the Regulations 
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Implementing the Procedural Provisions of the National 

Environmental Policy Act, 85 Fed. Reg. 43,304 (July 16, 

2020)) enumerate ten factors that “should be considered” 

in assessing NEPA’s “intensity” element. 40 C.F.R. § 

1508.27(b) (2019). “Implicating any one of the factors 

may be sufficient to require development of an EIS.” 

National Parks, 916 F.3d at 1082. This case concerns 

the fourth factor—“[t]he degree to which the effects on 

the quality of the human environment are likely to be 

highly controversial.” 40 C.F.R. § 1508.27(b)(4) (2019). 

  

**2 The Dakota Access Pipeline (DAPL), nearly 1,200 

miles long, is designed to move more than half a million 

gallons of crude oil from North Dakota to Illinois each 

day. Standing Rock Sioux Tribe v. U.S. Army Corps of 

Engineers (Standing Rock III), 255 F. Supp. 3d 101, 114 

(D.D.C. 2017). DAPL crosses many waterways, including 

*1040 Lake Oahe, an artificial reservoir in the Missouri 

River created when the Corps constructed a dam in 1958. 

The dam’s construction and Lake Oahe’s creation flooded 

56,000 acres of the Standing Rock Reservation and 

104,420 acres of the Cheyenne River Sioux Tribe’s trust 

lands. Id. The Tribes now rely on Lake Oahe’s water 

for drinking, agriculture, industry, and sacred religious 

and medicinal practices. Id. As the Standing Rock 

Sioux Tribe explained: 

Lake Oahe is the source of life for 

the Tribe. It provides drinking 

water for over 4,200 people on the 

Reservation. It is the source of 

water for irrigation and other 

economic pursuits central to the 

Tribal economy. And it provides 

the habitat for fish and wildlife on 

the Reservation upon which tribal 

members rely for subsistence, 

cultural, and recreational purposes. 

Moreover, the Tribe’s traditions 

provide that water is more than just 

a resource, it is sacred—as water 

connects all of nature and sustains 

life. 

Letter from Dave Archambault II, Chairman, Standing 

Rock Sioux Tribe, to Lowry A. Crook, Principal Deputy 

Assistant Secretary for Civil Works, Office of the 

Assistant Secretary for the Army, and Col. John 

Henderson, P.E., District Commander, U.S. Army Corps 

of Engineers—Omaha District (Mar. 24, 2016), Appendix 

(A.) 318. 

  

Oil pipelines crossing federally regulated waters like Lake 

Oahe require federal approval. See Standing Rock III, 

255 F. Supp. 3d at 114. In June 2014, Dakota Access, 

formed to construct and own DAPL, notified the Corps 

that it intended to construct a portion of DAPL under 

Lake Oahe, just half a mile north of the Standing Rock 

Reservation. Id. To do so, Dakota Access needed, 

among other things, a real-estate easement from the Corps 

under the Mineral Leasing Act (MLA), 30 U.S.C. § 185. 

  

In December 2015, the Corps published and sought public 

comment on a Draft Environmental Assessment (EA) 

finding that the construction would have no significant 

environmental impact. Standing Rock III, 255 F. Supp. 

3d at 114–15. The Tribes submitted comments voicing a 

range of concerns. Relevant here, the Tribes contended 

that the Corps had insufficiently analyzed the risks and 

consequences of an oil spill. 

  

Two federal agencies also raised concerns. The 

Department of the Interior requested that the Corps 

prepare an EIS given the pipeline’s potential impact on 

trust resources, criticizing the Corps for “not adequately 

justify[ing] or otherwise support[ing] its conclusion that 

there would be no significant impacts upon the 

surrounding environment and community.” Letter from 

Lawrence S. Roberts, Acting Assistant Secretary—Indian 

Affairs, U.S. Department of the Interior, to Brent 

Cossette, U.S. Army Corps of Engineers, Omaha District 

(Mar. 29, 2016), A. 385–86. The Environmental 

Protection Agency (EPA) registered its concern that the 

Draft EA “lack[ed] sufficient analysis of direct and 

indirect impacts to water resources,” though it requested 

additional information and mitigation in the EA rather 

than preparation of an EIS. Letter from Philip S. Strobel, 

Director, NEPA Compliance and Review Program Office 

of Ecosystems Protection and Remediation, EPA, to Brent 

Cossette, U.S. Army Corps of Engineers, Omaha District 

(Jan. 8, 2016), Reply Supplemental Appendix 1. But after 

becoming aware of the pipeline’s proximity to the 

Standing Rock reservation, EPA supplemented its 

comments to note that, while it agreed with the Corps that 

there was “minimal risk of an oil spill,” it worried, based 

on its “experience in spill response,” that a break or leak 

http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=0001037&cite=UUID(I5DCFFCC0C73411EA83078065FE9AB36E)&originatingDoc=Icb8ec740600f11eb8cb3c4fde92c4669&refType=CP&fi=co_pp_sp_1037_43304&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1037_43304
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=0001037&cite=UUID(I5DCFFCC0C73411EA83078065FE9AB36E)&originatingDoc=Icb8ec740600f11eb8cb3c4fde92c4669&refType=CP&fi=co_pp_sp_1037_43304&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1037_43304
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=0001037&cite=UUID(I5DCFFCC0C73411EA83078065FE9AB36E)&originatingDoc=Icb8ec740600f11eb8cb3c4fde92c4669&refType=CP&fi=co_pp_sp_1037_43304&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1037_43304
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=40CFRS1508.27&originatingDoc=Icb8ec740600f11eb8cb3c4fde92c4669&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_a83b000018c76
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=40CFRS1508.27&originatingDoc=Icb8ec740600f11eb8cb3c4fde92c4669&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_a83b000018c76
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Id5fbb1503c4611e987fd8441446aa305&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2047666888&pubNum=0000506&originatingDoc=Icb8ec740600f11eb8cb3c4fde92c4669&refType=RP&fi=co_pp_sp_506_1082&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1082
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=40CFRS1508.27&originatingDoc=Icb8ec740600f11eb8cb3c4fde92c4669&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_6ad60000aeea7
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I6b29554051b911e79657885de1b1150a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041864618&pubNum=0007903&originatingDoc=Icb8ec740600f11eb8cb3c4fde92c4669&refType=RP&fi=co_pp_sp_7903_114&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7903_114
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041864618&pubNum=0007903&originatingDoc=Icb8ec740600f11eb8cb3c4fde92c4669&refType=RP&fi=co_pp_sp_7903_114&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7903_114
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041864618&pubNum=0007903&originatingDoc=Icb8ec740600f11eb8cb3c4fde92c4669&refType=RP&fi=co_pp_sp_7903_114&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7903_114
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I6b29554051b911e79657885de1b1150a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041864618&pubNum=0007903&originatingDoc=Icb8ec740600f11eb8cb3c4fde92c4669&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I6b29554051b911e79657885de1b1150a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041864618&pubNum=0007903&originatingDoc=Icb8ec740600f11eb8cb3c4fde92c4669&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I6b29554051b911e79657885de1b1150a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041864618&pubNum=0007903&originatingDoc=Icb8ec740600f11eb8cb3c4fde92c4669&refType=RP&fi=co_pp_sp_7903_114&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7903_114
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041864618&pubNum=0007903&originatingDoc=Icb8ec740600f11eb8cb3c4fde92c4669&refType=RP&fi=co_pp_sp_7903_114&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7903_114
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I6b29554051b911e79657885de1b1150a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041864618&pubNum=0007903&originatingDoc=Icb8ec740600f11eb8cb3c4fde92c4669&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=30USCAS185&originatingDoc=Icb8ec740600f11eb8cb3c4fde92c4669&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I6b29554051b911e79657885de1b1150a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041864618&pubNum=0007903&originatingDoc=Icb8ec740600f11eb8cb3c4fde92c4669&refType=RP&fi=co_pp_sp_7903_114&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7903_114
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041864618&pubNum=0007903&originatingDoc=Icb8ec740600f11eb8cb3c4fde92c4669&refType=RP&fi=co_pp_sp_7903_114&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7903_114


Reid, Andrew 2/18/2021 
For Educational Use Only 

Standing Rock Sioux Tribe v. United States Army Corps of..., 985 F.3d 1032 (2021)  

2021 WL 244862 

 

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 10 

 

could nonetheless significantly affect water resources. 

Letter from Philip S. Strobel, *1041 Director, NEPA 

Compliance and Review Program, Office of Ecosystems 

Protection and Remediation, EPA, to Brent Cossette, U.S. 

Army Corps of Engineers, Omaha District (Mar. 11, 

2016), A. 389–90. 

  

**3 On July 25, 2016, the Corps published its Final EA 

and a “Mitigated Finding of No Significant Impact” 

(Mitigated FONSI). The Mitigated FONSI explained that, 

given the Corps’s adoption of various mitigation 

measures, including horizontal directional drilling, the 

Lake Oahe crossing would not “significantly affect the 

quality of the human environment” and that an EIS was 

therefore unnecessary. 

  

Shortly after the Final EA’s release, Standing Rock sued 

the Corps for declaratory and injunctive relief under 

NEPA (and several other federal laws not at issue in this 

appeal). Standing Rock III, 255 F. Supp. 3d at 116–17. 

Dakota Access and the Cheyenne River Sioux Tribe 

intervened on opposing sides, and Cheyenne River filed a 

separate complaint adding additional claims. Id. at 

117. Though the district court denied the Tribes’ request 

for a preliminary injunction on September 9, 2016, the 

Departments of Justice, Interior, and the Army 

immediately issued a joint statement explaining that the 

Corps would not issue an MLA easement and that 

construction would not move forward until the Army 

could determine whether reconsideration of any of its 

previous decisions was necessary. Id. 

  

Following that statement, Standing Rock submitted 

several letters to the Assistant Secretary of the Army for 

Civil Works, who oversees the portion of the Corps’s 

mission that includes issuing permits for pipelines like 

DAPL. Those letters raised concerns about the EA’s spill 

risk analysis. The tribe also submitted an expert review of 

the EA from an experienced pipeline consultant who 

concluded that the assessment was “seriously deficient 

and [could not] support the finding of no significant 

impact, even with the proposed mitigations.” Accufacts 

Review of the U.S. Army Corps of Engineers 

Environmental Assessment for the Dakota Access 

Pipeline (Oct. 28, 2016), A. 837–46. Following the 

Corps’s internal review, the Assistant Secretary stood by 

her prior decision, but nonetheless concluded that the 

historical relationship between the affected tribes and the 

federal government “merit[ed] additional analysis, more 

rigorous exploration and evaluation of reasonable siting 

alternatives, and greater public and tribal participation and 

comments.” Memorandum from Jo-Ellen Darcy, Assistant 

Secretary of the Army (Civil Works) (Dec. 4, 2016), A. 

260; see Standing Rock III, 255 F. Supp. 3d at 117–18. 

  

During the ensuing review, both Standing Rock and the 

Oglala Sioux Tribe submitted additional comments and 

analysis. The Corps solicited Interior’s opinion on the 

pipeline, Interior’s Solicitor responded with a 

recommendation that the Corps prepare an EIS, and the 

Secretary of the Army for Civil Works issued a 

memorandum directing the Army not to grant an 

easement prior to preparation of an EIS. See Standing 

Rock III, 255 F. Supp. 3d at 118–19. On January 18, 

2017, the Assistant Secretary of the Army for Civil Works 

published in the Federal Register a notice of intent to 

prepare an EIS. See Notice of Intent to Prepare an EIS in 

Connection with Dakota Access, LLC’s Request for an 

Easement to Cross Lake Oahe, North Dakota, 82 Fed. 

Reg. 5,543 (Jan. 18, 2017). 

  

Two days later, a new administration took office, and the 

government’s position changed significantly. In a January 

24 memorandum, the President directed the Secretary of 

the Army to instruct the Corps and the Assistant Secretary 

for Civil Works to expedite DAPL approvals and consider 

whether to rescind or modify the Notice of Intent to 

Prepare an EIS. Memorandum *1042 of January 24, 2017, 

Construction of the Dakota Access Pipeline, 82 Fed. Reg. 

8,661 (Jan. 30, 2017). The Army in turn concluded that 

the record supported granting an easement and that no 

EIS or further supplementation was necessary. 

  

**4 The Corps granted the easement on February 8, 2017, 

and after the district court denied Cheyenne River’s 

motion for a preliminary injunction and temporary 

restraining order, both the Tribes and the Corps moved for 

partial summary judgment on several claims. The district 

court concluded that the Corps’s decision not to issue an 

EIS violated NEPA by failing to adequately consider 

three issues: whether the project’s effects were likely to 

be “highly controversial,” the impact of a hypothetical oil 

spill on the Tribes’ fishing and hunting rights, and the 

environmental-justice effects of the project. Standing 

Rock III, 255 F. Supp. 3d at 111–12. It accordingly 

remanded the matter to the agency to address those three 

issues. Id. at 160–61. 

  

After the Corps completed its remand analysis in 
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February 2019, the parties again moved for summary 

judgment, with the Tribes arguing that the Corps failed to 

remedy its NEPA violations and pressing several other 

non-NEPA claims. Standing Rock Sioux Tribe v. U.S. 

Army Corps of Engineers (Standing Rock V), 440 F. Supp. 

3d 1, 11 (D.D.C. 2020). Based on its examination of four 

topics of criticism out of “many ... to choose from,” id. at 

17, the district court concluded that “many commenters in 

this case pointed to serious gaps in crucial parts of the 

Corps’[s] analysis,” demonstrating that the easement’s 

effects were “likely to be highly controversial,” id. at 26 

(internal quotation marks omitted). It therefore remanded 

to the agency for it to complete an EIS but reserved the 

question whether the easement should be vacated during 

the remand. Id. at 29–30. Following additional briefing, 

the court concluded that vacatur was warranted, 

Standing Rock Sioux Tribe v. U.S. Army Corps of 

Engineers (Standing Rock VII), 471 F. Supp. 3d 71, 87 

(D.D.C. 2020), and ordered that “Dakota Access shall 

shut down the pipeline and empty it of oil by August 5, 

2020,” Order, Standing Rock Sioux Tribe v. U.S. Army 

Corps of Engineers, No. 16-cv-01534-JEB, at 2 (D.D.C. 

July 6, 2020), ECF No. 545. 

  

The Corps and Dakota Access now appeal the district 

court’s order remanding for preparation of an EIS, as well 

as its separate order granting vacatur of the pipeline’s 

MLA easement and ordering that the pipeline be shut 

down. While this appeal was pending, a motions panel 

denied the Corps’s request to stay the vacatur of the 

easement but granted its request to stay the district court’s 

order to the extent it enjoined the pipeline’s use. Order, 

Standing Rock Sioux Tribe v. U.S. Army Corps of 

Engineers, No. 20-5197, at 1 (D.C. Cir. Aug. 5, 2020) 

(August 5 Order). 

  

 

 

II. 

[3] [4]The Corps, together with Dakota Access, challenges 

the district court’s conclusion that the effects of the 

Corps’s easement decision were “likely to be highly 

controversial” under NEPA. A decision is “highly 

controversial,” we explained in National Parks 

Conservation Association v. Semonite, if a “substantial 

dispute exists as to the size, nature, or effect of the major 

federal action.” 916 F.3d at 1083 (internal quotation 

marks omitted). But not just any criticism renders the 

effects of agency action “highly controversial.” Rather, 

“something more is required for a highly controversial 

finding besides the fact that some people may be highly 

agitated and be willing to go to court over the matter.” 

Id. (internal quotation marks omitted). 

  

*1043 [5] [6] [7]In National Parks, we clarified what 

more is required. There, we considered the Corps’s 

decision to forgo an EIS before approving a permit 

authorizing an electrical infrastructure project in a 

historically significant area. “[T]he Corps’s assessment of 

the scope of the Project’s effects ha[d] drawn consistent 

and strenuous opposition, often in the form of concrete 

objections to the Corps’s analytical process and findings, 

from agencies entrusted with preserving historical 

resources and organizations with subject-matter 

expertise.” Id. at 1086. Because those criticisms 

reflected “the considered responses ... of highly 

specialized governmental agencies and organizations” 

rather than “the hyperbolic cries of ... not-in-my-backyard 

neighbors,” we found the effects of the Corps’s decision 

“highly controversial.” Id. at 1085–86. “[R]epeated 

criticism from many agencies who serve as stewards of 

the exact resources at issue, not to mention consultants 

and organizations with on-point expertise, surely rises to 

more than mere passion.” Id. at 1085. And while the 

Corps “did acknowledge and try to address [those] 

concerns,” that was not enough to put the controversy to 

rest. Id. at 1085–86. “The question is not whether the 

Corps attempted to resolve the controversy, but whether it 

succeeded.” Id. Indeed, an EIS is perhaps especially 

warranted where an agency explanation confronts but 

fails to resolve serious outside criticism, leaving a 

project’s effects uncertain. “Congress created the EIS 

process to provide robust information in situations ... 

where, following an environmental assessment, the scope 

of a project’s impacts remains both uncertain and 

controversial.” Id. at 1087–88. 

  

**5 The Corps and Dakota Access advance two 

arguments: that, in relying on National Parks, the 

“district court applied the wrong legal standard,” 

Appellant’s Br. 14, and that the Corps adequately 

addressed the four specific disputes on which the district 

court relied in finding the effects of the Corps’s easement 

decision likely to be highly controversial. We disagree as 
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to both. 

[8]The Corps offers two bases for distinguishing this case

from National Parks. First, it argues that here, in 

contrast to in National Parks, “the Corps’[s] efforts to 

respond to the Tribes’ criticisms were not ‘superficial.’ ” 

Appellant’s Br. 19. That distinction, however, rests on an 

inaccurate description of National Parks. Contrary to 

the Corps’s claim that we deemed “superficial and 

inadequate” the Corps’s response to criticisms, we 

pointedly explained that we took “no position on the 

adequacy of the Corps’s alternatives analyses.” 

National Parks, 916 F.3d at 1088. Instead, we noted 

only that other agencies had expressed concerns about the 

superficiality and inadequacy of the Corps’s efforts. 

Id. Furthermore, the Corps’s position that a response to 

criticism suffices so long as it is not “superficial” is hard 

to square with our statement in National Parks that 

“[t]he question is not whether the Corps attempted to 

resolve the controversy, but whether it succeeded.” Id. 

at 1085–86. The decisive factor is not the volume of ink 

spilled in response to criticism, but whether the agency 

has, through the strength of its response, convinced the 

court that it has materially addressed and resolved serious 

objections to its analysis, a matter requiring us to delve 

into the details of the Tribes’ criticisms—to which we 

shall turn momentarily. 

[9]As a second basis for distinguishing National Parks,

the Corps emphasizes that the “opposition here has come

from the Tribes and their consultants, not from

disinterested public officials.” Appellant’s Br. 20. But the

Tribes are not, as Dakota Access suggested at oral

argument, “quintessential ... not-in-my-backyard

neighbors.” Oral Arg. Tr. 97:17–18. They are *1044

sovereign nations with at least some stewardship

responsibility over the precise natural resources

implicated by the Corps’s analysis. “Indian tribes within

Indian country are,” the Supreme Court has declared, “a

good deal more than private, voluntary organizations.”

Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 140, 

102 S.Ct. 894, 71 L.Ed.2d 21 (1982) (internal quotation 

marks omitted). Rather, they are “domestic dependent 

nations that exercise inherent sovereign authority over 

their members and territories” and the resources therein. 

Oklahoma Tax Commission v. Citizen Band 

Potawatomi Indian Tribe of Oklahoma, 498 U.S. 505, 

509, 111 S.Ct. 905, 112 L.Ed.2d 1112 (1991) (internal 

quotation marks omitted); see also New Mexico v. 

Mescalero Apache Tribe, 462 U.S. 324, 335, 103 S.Ct. 

2378, 76 L.Ed.2d 611 (1983) (“We have held that tribes 

have the power to manage the use of [their] territory and 

resources by both members and nonmembers ....”); 

Merrion, 455 U.S. at 140, 102 S.Ct. 894 (“Indian 

tribes .... are unique aggregations possessing attributes of 

sovereignty over both their members and their territory.” 

(internal quotation marks omitted)). 

[10]The Tribes’ unique role and their

government-to-government relationship with the United

States demand that their criticisms be treated with

appropriate solicitude. Of course, as the Corps points out,

the Tribes are not the federal government. But in

National Parks, we emphasized the important role 

played by entities other than the federal government. 

There, criticism came from “highly specialized 

governmental agencies and organizations,” including the 

Virginia Department of Historic Resources and several 

conservation groups. National Parks, 916 F.3d at 

1084–85; see also North Carolina v. Federal Aviation 

Administration, 957 F.2d 1125, 1131–33 (4th Cir. 1992) 

(finding “legitimate controversy” present where “[s]tate, 

local and federal officials, interested individuals,” and a 

federal agency “expressed concern”); Foundation for 

North American Wild Sheep v. U.S. Department of 

Agriculture, 681 F.2d 1172, 1182 (9th Cir. 1982) (finding 

that criticism from “conservationists, biologists,” two 

state agencies, and “other knowledgeable individuals” 

demonstrated the existence of “precisely the type of 

‘controversial’ action for which an EIS must be 

prepared”); Friends of the Earth, Inc. v. U.S. Army 

Corps of Engineers, 109 F. Supp. 2d 30, 43 (D.D.C. 

2000) (finding that a project was “genuinely and 

extremely controversial” where “three federal agencies,” 

“one state agency,” and the public “all disputed the 

Corps[’s] evaluation”). The Tribes are of at least 

equivalent status. 

**6 With the proper legal framework in mind, we turn to 

the four disputed facets of the Corps’s analysis that the 

district court found involved unresolved scientific 

controversies for purposes of NEPA’s “highly 

controversial” factor. 
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DAPL’s Leak Detection System 

[11]The district court found that serious unresolved 

controversy existed concerning the effectiveness of 

DAPL’s leak detection system. Specifically, it found that 

the 2012 Pipeline and Hazardous Materials Safety 

Administration (PHMSA) study submitted with Standing 

Rock’s expert report “indicated an 80% failure rate in the 

type of leak-detection system employed by DAPL.” 

Standing Rock V, 440 F. Supp. 3d at 18. The court went 

on to note that “the system was not even designed to 

detect leaks that constituted 1% or less of the pipe’s flow 

rate,” which could amount to 6,000 barrels a day. Id. 

Because the Corps “failed entirely to respond to” those 

deficiencies, the court found that the Corps had not 

succeeded in resolving the controversy presented by the 

study. Id. at 17–18. 

  

*1045 On appeal, the Corps correctly points out that the 

2012 PHMSA study does not reflect an 80% “failure 

rate.” Rather, the study indicates that in 80% of all 

incidents where it was in use and “functional,” the 

“computational pipeline monitoring” (CPM) system used 

by DAPL was not the first system to detect a leak. That 

the CPM system was commonly eclipsed by visual 

identification, however, casts serious, unaddressed doubt 

on the Corps’s statement that the system will “detect the 

pressure drop from a pipeline rupture within seconds.” 

Appellant’s Br. 21 (internal quotation marks omitted). As 

the PHMSA study explains, “CPM systems by themselves 

did not appear to respond more often than personnel ... or 

members of the public passing by the release incident.” 

U.S. Department of Transportation, Pipeline and 

Hazardous Materials Safety Administration, Final Report 

Leak Detection Study 2-11 (Dec. 10, 2012). The Corps 

has failed to address the apparent disconnect, suggested 

by the PHMSA study, between the CPM system’s historic 

performance and the agency’s representations about its 

future utility. Indeed, the Corps acknowledges that it “did 

not explicitly discuss the 2012 PHMSA report” in its 

review. Appellant’s Br. 22. The consequences of that 

oversight are especially significant since DAPL is buried 

deep underground and visual identification is therefore 

unlikely to make up for deficiencies in the CPM system, 

as it apparently has in the incidents included in the 

PHMSA study. 

  

Attempting to discount the significance of the Corps’s 

failure to consider the 2012 PHMSA study, the Corps and 

Dakota Access observe that the study included older 

pipelines and that the type of pinhole leaks the study 

suggests the CPM system might initially miss are rare. 

But as the district court noted, the Tribes’ expert observed 

that “more recent investigations” corroborated the study’s 

leak detection data. Standing Rock V, 440 F. Supp. 3d at 

17 (internal quotation marks omitted). The Corps’s failure 

to address the study cannot be justified by the mere fact 

that the study’s data set includes some older pipelines. 

  

As for the rarity of pinhole leaks, the Tribes pointed to 

“numerous examples of pipelines that leaked for hours or 

days after similar detection systems failed.” Appellees’ 

Br. 27. In one such instance, DAPL’s own operator 

spilled 8,600 barrels of oil during a 12-day-long slow leak 

in 2016, even though the monitoring system in use there 

showed the exact same type of “detectable meter 

imbalance” that the Corps here claims will quickly alert 

DAPL’s operators to a slow leak. See Supplemental 

Appendix (S.A.) 317–18. That same year, at another 

pipeline buried deep underground in North Dakota, an 

operator’s leak detection system “registered an 

imbalance” and “notified the control room”—but the 

control room “misinterpreted its own data[.]” PHMSA, 

Post-Hearing Decision Confirming Corrective Action 

Order, Belle Fourche Pipeline Co. 5 (Mar. 24, 2017), 

https://primis.phmsa.dot.gov/comm/reports/enforce/docu

ments/520165013H/520165013H_HQ%20Post%20Heari

ng%20Decision%20Confirming%20CAO_03242017.pdf. 

That led to a slow release of more than 12,600 barrels of 

oil into a nearby creek over at least a two-day period, until 

it was discovered by a rancher at the release site. Id. at 

1–2; S.A. 711. So there is ample reason to believe that the 

magnitude of harm from such a leak could be substantial. 

  

**7 Appearing to acknowledge those troubling examples, 

the Corps discounts their significance by asserting that 

leaks will eventually be found. But how rapidly such 

leaks would be detected and their potential severity are 

key factors underlying the Corps’s EA and precisely the 

issues called *1046 into question by the Tribes’ 

unaddressed criticism. We also note that the volume of a 

one percent spill from a pinhole leak would double if the 

volume of oil placed in the pipeline were itself to double. 

And DAPL’s operator has represented to its investors that 

it intends to double the amount of oil it places in the 

pipeline as early as this coming summer. See Illinois 

approves expansion of Dakota Access oil pipeline, 

Reuters, Oct. 15, 2020, 

https://www.reuters.com/article/us-energy-transfer-oil-pip

eline-illinois-idUSKBN2702DL. In any event, when 

asked why the EA did not evaluate the potential 

consequences of an undetected slow pinhole leak, the 
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Corps responded that “there was no particular reason” it 

did not do so. Oral Arg. Tr. 12:8–9, Standing Rock Sioux 

Tribe v. U.S. Army Corps of Engineers, No. 

16-cv-01534-JEB (D.D.C. Mar. 18, 2020), ECF No. 498. 

The Tribes’ criticisms therefore present an unresolved 

controversy requiring the Corps to prepare an EIS. 

  

 

 

DAPL’s Operator Safety Record 

[12]The district court found that the Corps’s decision to 

rely in its risk analysis on general pipeline safety data, 

rather than DAPL’s operator’s specific safety record, 

rendered the effects of the Corps’s decision highly 

controversial. We agree. 

  

To analyze the Corps’s risk assessment, Standing Rock 

retained as an expert “an attorney, investigator, and 

process safety practitioner with many decades of 

experience.” Holmstrom Decl. ¶ 1, S.A. 79–80. The 

expert explained that “PHMSA data shows Sunoco,” 

DAPL’s operator, “has experienced 276 incidents in 

2006–2016,” which the expert described as “one of the 

lower performing safety records of any pipeline operator 

in the industry for spills and releases.” Id. ¶ 9. 

  

Here, as in the district court, “[t]he Corps focuse[s] its 

responses on defending the operator’s performance record 

itself rather than on justifying its decision to not 

incorporate that record into its analysis.” Standing Rock 

V, 440 F. Supp. 3d at 19. In so doing, the Corps and 

Dakota Access make two arguments. 

  

First, the Corps emphasizes that “70% of [DAPL’s] 

operator’s reported accidents on other pipelines were 

minor and limited to the operator’s property.” Appellant’s 

Br. 31. But that does nothing to address the “[t]wo central 

concerns” on which the district court based its decision: 

“(1) the 30% of spills—about 80 of them—that were not 

limited to operator property; and (2) the criticism that the 

spill analysis should have incorporated the operator’s 

record.” Standing Rock V, 440 F. Supp. 3d at 20. For its 

part, Dakota Access argues that while Sunoco’s number 

of leaks is high, its number of spills per mile of pipeline 

operated “is in line with industry averages.” Intervenor’s 

Br. 22. Not only has Dakota Access failed to identify 

record evidence supporting that assertion, the relevant 

evidence that does exist suggests a serious risk that 

Sunoco’s record is worse than the industry average. The 

Corps’s own analysis concluded that, industry-wide, there 

were 0.953 onshore crude oil accidents per 1,000 miles of 

pipeline in 2016 and 0.848 in 2017. U.S. Army Corps of 

Engineers, Analysis of the Issues Remanded by the U.S. 

District Court for the District of Columbia Related to the 

Dakota Access Pipeline Crossing at Lake Oahe 13 (Aug. 

31, 2018). By contrast, Dakota Access’s expert explained 

that Energy Transfer, Sunoco’s parent company following 

a merger, experienced 1.42 “reportable incidents per 

1,000 miles of pipeline”—after a 50% decline in incidents 

on Sunoco lines since 2017. Second Godfrey Decl. ¶ 7, A. 

1612. If anything, comparing that figure to the 

industry-wide average understates the safety gap between 

Sunoco and other operators because, as Dakota Access 

and its expert observe, Sunoco is “one of the largest 

*1047 pipeline operators,” Intervenor’s Br. 22, and its 

own incidents are included in the average. See 

Appellant’s Br. 32 (“The Corps also considered 

PHMSA’s historical data on oil spills, which necessarily 

includes this operator’s safety record.”). 

  

**8 Nor are we persuaded by the Corps’s second 

argument, that it had no need at all to address the operator 

safety controversy. Though the Corps may have 

considered “other objective measures of the operator’s 

safety practices,” Appellant’s Br. 31, the cited 

materials—industry-wide spill data and a questionnaire 

about Sunoco’s safety practices—fall short of resolving 

the controversy. The Corps contends that its “decision to 

use all data on oil spills, and not just the operator’s safety 

record, is the kind of technical judgment that is entrusted 

to the agency and entitled to deference from the Court.” 

Appellant’s Br. 32. That is not at all clear. For example, it 

would be strange indeed if we were to defer to the Federal 

Aviation Administration’s decision to renew the operating 

certificate of an airline with an extremely poor safety 

record on the basis that the airline industry, on average, is 

safe. The Supreme Court, moreover, has “frequently 

reiterated that an agency must cogently explain why it has 

exercised its discretion in a given manner,” Motor 

Vehicle Manufacturers Ass’n of the United States, Inc. v. 

State Farm Mutual Automobile Insurance Co., 463 U.S. 

29, 48, 103 S.Ct. 2856, 77 L.Ed.2d 443 (1983), and the 

Corps has made no effort to do so here. To treat the 

Corps’s unadorned plea for deference as a sufficient basis 

for ignoring well-reasoned expert criticism would vitiate 

National Parks. 
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Winter Conditions 

[13]The district court found the Corps’s response 

insufficient to resolve criticism of the agency’s “failure to 

consider the impact of harsh North Dakota winters on 

response efforts in the event of a spill.” Standing Rock V, 

440 F. Supp. 3d at 20. In particular, the Tribes’ experts 

explained that shut-off valves might be more prone to 

failure and response efforts hindered by freezing 

conditions. Elaborating, Oglala’s expert explained that 

“winter conditions create significant difficulties” because, 

among other things, “workers require more breaks and 

move slower due to the bundling of clothing,” “daylight 

hours are shorter,” and “slip-trip-fall risk increases 

significantly.” Earthfax Report at 7, A. 830. 

  

The Corps argues that it had no need to engage in a 

quantitative evaluation of a winter spill scenario because 

its non-quantitative response was adequate. Appellant’s 

Br. 29–30. In the Corps’s view, it adequately considered 

winter conditions by noting that ice coverage could “have 

a mixed effect on efforts to contain an oil spill” and by 

ordering DAPL’s operator to conduct winter spill 

response training exercises at Lake Oahe as a condition of 

the easement. Appellant’s Br. 29. But the Corps’s passing 

reference to winter conditions’ “mixed” effects, without 

more, provides little comfort. The Corps’s point might 

have been more forceful had the agency estimated just 

how much time during a spill would be saved by the 

oil-containing properties of ice and compared that to the 

additional time required to identify oil pockets and adjust 

work methods to extreme conditions. Indeed, it seems that 

such an analysis is precisely what the Tribes believe the 

Corps ought to have done, and such a reasoned weighing 

of the evidence would have been entitled to substantial 

deference. But instead, faced with serious expert 

criticism, the Corps simply declared the evidence “mixed” 

and offered no attempt at explaining its apparent 

conclusion that winter’s countervailing effects measured 

out to zero. Moreover, we agree with the district court that 

while winter response training may be “prudent and 

perhaps a good avenue for producing data *1048 as to 

how exactly winter conditions would delay response 

efforts,” such exercises do “not get to the point of 

addressing the concern that the spill model does not 

currently take that kind of data into account.” Standing 

Rock V, 440 F. Supp. 3d at 21. 

  
[14]The Corps next argues that the Tribes failed to present 

a “specific alternative methodology” for incorporating 

winter conditions into its spill response modeling. 

Appellant’s Br. 30. But the fact that an established 

methodology for assessing the consequences of a unique 

type of risk is not readily apparent to commenters hardly 

means an agency can discount relevant, serious criticism 

of its method of analysis. Although the Corps emphasizes 

in its brief that “no one has identified any way to calculate 

exactly how much more difficult” a clean-up would be 

during winter, Appellant’s Br. 30, our review “is limited 

to the grounds that the agency invoked when it took the 

action,” Department of Homeland Security v. Regents 

of the University of California, ––– U.S. ––––, 140 S. Ct. 

1891, 1907, 207 L.Ed.2d 353 (2020) (internal quotation 

marks omitted), and the Corps does not suggest that, 

during its environmental review process, it actually 

applied its technical expertise to consider whether it was 

possible to identify such a method. Had the Corps 

considered the problem and concluded that no 

comprehensive analysis was possible, that might have 

amounted to “successfully” resolving the controversy. But 

the Corps cannot foist its duty to consider such technical 

matters onto commenters who point out valid 

deficiencies. 

  

 

 

Worst Case Discharge 

**9 [15]The district court considered the “largest area of 

scientific controversy” to be “the worst-case-discharge 

estimate for DAPL used in the spill-impact analysis.” 

Standing Rock V, 440 F. Supp 3d at 21. The regulations 

set forth a detailed formula for calculating the worst-case 

discharge, 49 C.F.R. § 194.105(b)(1), but we need not 

delve into its specifics here. “The idea,” the district court 

succinctly explained, “is to calculate the maximum 

amount of oil that could possibly leak from the pipeline 

before a spill is detected and stopped.” Standing Rock V, 

440 F. Supp. 3d at 21. 

  
[16]According to the Corps, we need not consider the 

Tribes’ criticisms because “an accident leading to a 

full-bore rupture of the pipeline is extremely unlikely” 

and, in any event, no statute or regulation required the 
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Corps to calculate the worst-case discharge at all. 

Appellant’s Br. 26. The thrust of both arguments is that 

because the Corps need not have calculated a worst-case 

discharge in the first place, it is unimportant whether it 

did so in a reasonable manner. But we agree with the 

district court that because the Corps chose to perform 

such a calculation and then relied on it throughout its 

analysis, it cannot dispel serious doubts about its methods 

by explaining that it could have forgone such a 

calculation in the first place. See Sierra Club v. Sigler, 

695 F.2d 957, 966 (5th Cir. 1983) (“The purpose of 

judicial review under NEPA is to ensure the procedural 

integrity of the agency’s consideration of environmental 

factors in the EIS and in its decision to issue permits. If 

the agency follows a particular procedure, it is only 

logical to review the agency’s adherence to that 

procedure, not to some altogether different one that was 

not used.”). We therefore turn to the Tribes’ criticisms of 

the Corps’s calculations. 

  

The Corps estimated that, for purposes of a worst-case 

discharge, it would take 9 minutes to detect a leak and 3.9 

minutes to close the shut-down valves. Appellant’s Br. 

26–27. Before the district court, the Corps suggested that 

its nine-minute figure included one minute of detection 

time, with the remaining eight minutes devoted to 

shutting down the mainline pumps. *1049 Standing Rock 

V, 440 F. Supp. 3d at 23. But as the district court 

observed, the Tribes pointed to “many experts who 

commented that hours, rather than minutes, were more 

accurate figures for the [worst-case discharge].” Id. The 

Tribes’ expert explained that “[m]ajor spill incidents 

typically occur with multiple system causes, when people, 

or equipment, or systems do not function exactly as they 

are expected to.” Holmstrom Decl. ¶ 11, S.A. 83. The 

Corps’s explanation that its response time estimates were 

mildly conservative does not begin to explain its choice to 

ignore the real-world possibility of significant human 

errors or technical malfunctions, see supra at –––– – 

––––, in calculating what it claimed was a worst-case 

estimate. Although the PHMSA formula did not require 

the Corps to model a complete doomsday scenario in 

which every possible human error and technical 

malfunction occurs simultaneously, we agree with the 

district court that the Corps’s failure to explain why it 

declined to consider any such eventualities leaves 

unresolved a substantial dispute as to its worst-case 

discharge calculation. 

  

The Corps also argues that, even if, as the Tribes claim, 

some aspects of the model are unduly optimistic, the 

model is nonetheless sufficiently conservative because it 

assumes the pipeline lies directly on top of the water 

rather than beneath ninety-two feet of overburden. 

Appellant’s Br. 25–26. In effect, the Corps tries to defend 

its decision to develop a model that assumes away 

significant risks by explaining that, despite those 

omissions, it analyzed an imaginary pipeline of roughly 

equivalent risk to DAPL—one laying directly on top of 

Lake Oahe, but with superior leak detection and 

shut-down valve systems. The Corps, however, never 

explains why its one conservative assumption accurately 

counterbalances the particular risks the Tribes identify. 

Accordingly, the model’s assumption that DAPL lies 

directly on the water fails to resolve the controversies 

raised by the Tribes’ criticisms. 

  

**10 

* * * 

  

Having determined that several serious scientific disputes 

mean that the effects of the Corps’s easement decision are 

likely to be “highly controversial,” we turn to one other 

issue before considering the appropriate remedy. The 

Corps and Dakota Access repeatedly urge that, whatever 

the merits of the Tribes’ criticisms, the Corps’s easement 

decision cannot be highly controversial because the risk 

of a spill is exceedingly low and because the pipeline’s 

location deep underground provides protection against the 

consequences of any spill. That argument faces two major 

hurdles. 

  
[17] [18]First, the claimed low risk of a spill rests, in part, on 

the Corps’s use of generalized industry safety data and its 

optimism concerning its ability to respond to small leaks 

before they worsen—precisely what the Tribes’ 

unresolved criticisms address. Second, as our court made 

clear in New York v. Nuclear Regulatory Commission, 

681 F.3d 471, 478–79 (D.C. Cir. 2012), “[u]nder NEPA, 

an agency must look at both the probabilities of 

potentially harmful events and the consequences if those 

events come to pass.” Id. at 148, 102 S.Ct. 894. A 

finding of no significant impact is appropriate only if a 

grave harm’s “probability is so low as to be remote and 

speculative, or if the combination of probability and harm 

is sufficiently minimal.” Id. at 147–48, 102 S.Ct. 894 

(internal quotation marks omitted). Doing away with the 

obligation to prepare an EIS whenever a project presents a 

low-probability risk of very significant consequences 

would wall off a vast category of major projects from 
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NEPA’s EIS requirement. After all, the government is not 

in the business of approving pipelines, offshore oil wells, 

nuclear power plants, or *1050 spent fuel rod storage 

facilities that have any material prospect of catastrophic 

failure. In this case, although the risk of a pipeline leak 

may be low, that risk is sufficient “ ‘that a person of 

ordinary prudence would take it into account in reaching a 

decision’ ” to approve the pipeline’s placement, and its 

potential consequences are therefore properly considered 

here. Sierra Club v. FERC, 827 F.3d 36, 47 (D.C. Cir. 

2016) (quoting City of Shoreacres v. Waterworth, 420 

F.3d 440, 453 (5th Cir. 2005)). 

  

 

 

III. 

This brings us to the Corps’s challenge to the district 

court’s remedy, and specifically to its orders (1) requiring 

that the Corps prepare an EIS, (2) vacating the easement 

pending preparation of an EIS, and (3) ordering that the 

pipeline be shut down and emptied of oil. 

  
[19]As already explained, “[i]mplicating any one of the 

[intensity] factors may be sufficient to require 

development of an EIS.” National Parks, 916 F.3d at 

1082. Dakota Access argues that because implicating the 

“highly controversial” factor does not itself mandate 

preparation of an EIS, the district court erred in ordering 

the Corps to prepare one. In National Parks, however, 

we ordered the Corps to prepare an EIS where, as here, it 

“failed to make a ‘convincing case’ that an EIS is 

unnecessary.” Id. at 1087 (quoting Myersville Citizens 

for a Rural Community, Inc. v. FERC, 783 F.3d 1301, 

1322 (D.C. Cir. 2015)). National Parks thus forecloses 

the idea that we must ordinarily remand to the agency to 

weigh the intensity factors anew whenever we find that it 

improperly analyzed one of them. 

  

**11 That National Parks involved multiple intensity 

factors is at most a superficial distinction between this 

case and National Parks. For one thing, as explained 

above, the effects of the Corps’s easement decision are 

“highly controversial” in four distinct respects, and we 

see no good reason for treating differently a decision that 

implicates multiple significance factors and a decision 

that implicates a single factor in several important ways. 

Moreover, both National Parks and this case present 

“precisely” the circumstances in which Congress intended 

to require an EIS, namely “where, following an 

environmental assessment, the scope of a project’s 

impacts remains both uncertain and controversial.” Id. 

at 1087–88. Finally, as in National Parks, the 

“context” of this case—“a place of extraordinary 

importance to the Tribes, a landscape of profound cultural 

importance, and the water supply for the Tribes and 

millions of others”—weighs in favor of requiring an EIS. 

Appellees’ Br. 40–41. And in at least one sense, the case 

for ordering production of an EIS is stronger here than in 

National Parks or the cases on which Dakota Access 

relies, Intervenor’s Br. 29–30, given that, unlike in those 

cases, the district court has already given the Corps an 

opportunity to resolve the Tribes’ serious criticisms and it 

failed to do so. 

  
[20] [21]The Corps and Dakota Access next argue that, even 

if the district court properly ordered the Corps to prepare 

an EIS, the court abused its discretion by vacating the 

pipeline’s easement in the interim. “The ordinary 

practice,” however, “is to vacate unlawful agency action,” 

United Steel v. Mine Safety & Health Administration, 925 

F.3d 1279, 1287 (D.C. Cir. 2019) (citing 5 U.S.C. § 

706(2)), and district courts in this circuit routinely vacate 

agency actions taken in violation of NEPA. See, e.g., 

Humane Society of the United States v. Johanns, 520 

F. Supp. 2d 8, 37 (D.D.C. 2007) (observing that vacatur is 

the “standard remedy” for an “action promulgated in 

violation of NEPA”); *1051 Greater Yellowstone 

Coalition v. Bosworth, 209 F. Supp. 2d 156, 163 (D.D.C. 

2002) (“[P]laintiffs ... seek a vacatur of the permit ... until 

the [agency] complies with NEPA. As a general matter, 

an agency action that violates the APA must be set aside. 

... Based on this authority, I shall vacate the permit ....”). 

  
[22] [23] [24] [25]“While unsupported agency action normally 

warrants vacatur, [a] court is not without discretion” to 

leave agency action in place while the decision is 

remanded for further explanation. Advocates for 

Highway and Auto Safety v. Federal Motor Carrier Safety 

Administration, 429 F.3d 1136, 1151 (D.C. Cir. 2005) 

(citation omitted). In Allied-Signal, Inc. v. U.S. 

Nuclear Regulatory Commission, 988 F.2d 146 (D.C. Cir. 

1993), our court set forth the two factors governing that 

exercise of discretion: “The decision whether to vacate 
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depends on the seriousness of the order’s deficiencies 

(and thus the extent of doubt whether the agency chose 

correctly) and the disruptive consequences of an interim 

change that may itself be changed.” Id. at 150–51 

(internal quotation marks omitted). The “seriousness” of a 

deficiency, we have explained, is determined at least in 

part by whether there is “a significant possibility that the 

[agency] may find an adequate explanation for its actions” 

on remand. Williston Basin Interstate Pipeline Co. v. 

FERC, 519 F.3d 497, 504 (D.C. Cir. 2008). “We review 

the district court’s decision to vacate ... for abuse of 

discretion.” Nebraska Department of Health & Human 

Services v. Department of Health & Human Services, 435 

F.3d 326, 330 (D.C. Cir. 2006). 

  

As to the first factor, the district court concluded that the 

Corps was unlikely to resolve the controversies on 

remand because the court had previously remanded 

without vacatur for just that purpose and the Corps had 

nonetheless failed to resolve them. Standing Rock VII, 

471 F. Supp. 3d at 79–80. The court also explained that 

the Corps focused on the wrong question: whether, on 

remand, it would be able to justify its easement decision 

rather than its decision to forgo an EIS. Id. at 81. 

(“Looking at the first Allied-Signal factor, the Court 

does not assess the deficiency of the ultimate decision 

itself—the choice to issue the permit—but rather the 

deficiency of the determination that an EIS was not 

warranted.” (internal quotation marks omitted)). 

  

**12 With respect to the disruptive consequences of 

vacatur, the district court understood that shutting down 

pipeline operations would cause Dakota Access and other 

entities significant economic harm. But for four reasons it 

concluded that those effects did not justify remanding 

without vacatur. First, the Corps’s expedited timeline for 

preparing an EIS “would cabin the economic disruption of 

a shutdown.” Id. at 84. Second, though economic 

disruption is properly considered, it is not commonly a 

basis, standing alone, for declining to vacate agency 

action. Id. at 84–85. Third, Dakota Access’s approach 

would subvert NEPA’s objectives. “[I]f you can build 

first and consider environmental consequences later, 

NEPA’s action-forcing purpose loses its bite.” Id. at 

85. And finally, the countervailing risk of a 

spill—difficult to quantify in part because of the Corps’s 

failure to prepare an EIS—counseled in favor of vacatur. 

Id. at 85–86. The district court discounted as 

“inconclusive” Dakota Access’s evidence that if DAPL 

were inoperative, more oil would be transported by rail, a 

riskier alternative. Id. at 87. 

  

On appeal, Dakota Access takes primary responsibility for 

arguing against vacatur. It contends first that the Corps 

can “easily substantiate its easement decision on remand 

even if it must prepare an EIS.” Intervenor’s Br. 33. But 

that is not the question. As the district court explained, the 

question is whether the Corps is likely to justify its 

issuance of a FONSI and *1052 refusal to prepare an EIS. 

Dakota Access argues that Heartland Regional 

Medical Center v. Sebelius, 566 F.3d 193 (D.C. Cir. 

2009), supports its contrary view that the Allied-Signal 

factors look to whether an agency can justify the action 

the court is considering whether to vacate, rather than the 

challenged procedural decision. There, we sought to 

determine whether an earlier district court decision had, 

by declaring a regulatory requirement invalid for failing 

to consider certain public comments, necessarily vacated 

the regulation. In making that determination, we 

concluded that the Allied-Signal factors would have 

directed remand without vacatur. Id. at 197–98. But 

because the agency had not elected to forgo a procedural 

requirement (in that case, notice and comment), only one 

agency action—the decision to promulgate the challenged 

rule—was implicated at all. Heartland Regional 

therefore says nothing one way or the other about the 

proper focus of the Allied-Signal inquiry in cases, like 

this one, where we confront a distinct challenge to an 

agency’s decision to forgo a major procedural step in its 

path to its ultimate action. Cf. id. at 199 (“Failure to 

provide the required notice and to invite public 

comment—in contrast to the agency’s failure here 

adequately to explain why it chose one approach rather 

than another for one aspect of an otherwise permissible 

rule—is a fundamental flaw that normally requires 

vacatur of the rule.” (internal quotation marks omitted)). 

Besides, the district court’s view is more sensible. 

  
[26]Consider the consequences of Dakota Access’s 

contrary approach. If, when an agency declined to prepare 

an EIS before approving a project, courts considered only 

whether the agency was likely to ultimately justify the 

approval, it would subvert NEPA’s purpose by giving 

substantial ammunition to agencies seeking to build first 

and conduct comprehensive reviews later. If an agency 

were reasonably confident that its EIS would ultimately 
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counsel in favor of approval, there would be little reason 

to bear the economic consequences of additional delay. 

For similar reasons, an agency that bypassed required 

notice and comment rulemaking obviously could not 

ordinarily keep in place a regulation while it completed 

that fundamental procedural prerequisite. See Daimler 

Trucks North America LLC v. EPA, 737 F.3d 95, 103 

(D.C. Cir. 2013) (“[T]he court typically vacates rules 

when an agency ‘entirely fail[s]’ to provide notice and 

comment ....” (quoting Shell Oil Co. v. EPA, 950 F.2d 

741, 752 (D.C. Cir. 1991))). When an agency bypasses a 

fundamental procedural step, the vacatur inquiry asks not 

whether the ultimate action could be justified, but whether 

the agency could, with further explanation, justify its 

decision to skip that procedural step. Otherwise, our cases 

explaining that vacatur is the default response to a 

fundamental procedural failure would make little sense. 

**13 Even were we to consider the Corps’s odds of 

ultimately approving the easement, our case law still 

instructs that a failure to prepare a required EIS should 

lead us to doubt that the ultimate action will be approved. 

In Oglala Sioux Tribe v. U.S. Nuclear Regulatory 

Commission, 896 F.3d 520 (D.C. Cir. 2018), we explained 

that because NEPA is a “purely procedural statute,” 

where an agency’s NEPA review suffers from “a 

significant deficiency,” refusing to vacate the 

corresponding agency action would “vitiate” the statute. 

Id. at 536 (internal quotation marks omitted). As we 

made clear, “[p]art of the harm NEPA attempts to prevent 

in requiring an EIS is that, without one, there may be little 

if any information about prospective environmental harms 

and potential mitigating measures.” Id. (internal 

quotation marks omitted). Put another way, Oglala 

strongly suggests that where an EIS was required but not 

prepared, courts should harbor substantial doubt that “ 

‘the agency chose correctly’ ” regarding the substantive 

action *1053 at issue—in this case, granting the easement. 

Id. at 538 (quoting Allied-Signal, 988 F.2d at 

150–51). The Corps resists the proposition that Oglala 

cautions against applying Allied-Signal in NEPA 

cases, but that is not the point. The point is that 

Oglala’s application of those factors suggests that 

NEPA violations are serious notwithstanding an agency’s 

argument that it might ultimately be able to justify the 

challenged action. 

[27] [28]As for vacatur’s consequences, Dakota Access

contends that while the district court “acknowledged the 

severe economic disruption that vacatur would cause,” it 

“wrongly discounted those severe consequences” and 

“credit[ed] remote, unsubstantiated harms.” Intervenor’s 

Br. 35. But in reviewing for abuse of discretion, we 

“consider whether the decision maker failed to consider a 

relevant factor, whether he [or she] relied on an improper 

factor, and whether the reasons given reasonably support 

the conclusion.” Kickapoo Tribe of Indians of 

Kickapoo Reservation in Kansas v. Babbitt, 43 F.3d 1491, 

1497 (D.C. Cir. 1995) (alteration in original) (internal 

quotation marks omitted). In doing so, we may not 

“substitute our judgment for that of the trial court, so we 

cannot decide the issue by determining whether we would 

have reached the same conclusion.” United States v. 

Mathis–Gardner, 783 F.3d 1286, 1288 (D.C. Cir. 2015) 

(citation omitted) (internal quotation marks omitted). 

Dakota Access believes that the district court’s 

assessment of a shutdown’s economic impacts was far too 

rosy and that the court “ignored” a shutdown’s 

environmental consequences. But the court considered all 

important aspects of the issue and reasonably concluded 

that the harms were less severe than the Corps and Dakota 

Access suggested. In view of the discretion owed the 

district court and the seriousness of the NEPA violation, 

Dakota Access has given us no basis for concluding that 

the district court abused its discretion in applying the 

Allied-Signal factors. See National Parks Conservation 

Association v. Semonite, 925 F.3d 500, 502 (D.C. Cir. 

2019) (“[The district] court is best positioned to ... make 

factual findings[ ] and determine the remedies necessary 

to protect the purpose and integrity of the EIS process.”); 

Stand Up for California! v. U.S. Department of Interior, 

879 F.3d 1177, 1190 (D.C. Cir. 2018) (“[T]he district 

court acted well within its discretion in finding vacatur 

unnecessary to address any harm the defect had caused.”). 

[29]In any event, Dakota Access’s assessment of vacatur’s

consequences is undercut significantly by the fact that we

agree that the district court’s shutdown order cannot

stand.

On August 5, 2020, a motions panel of this court ordered 

that “to the extent the district court issued an injunction 

by ordering Dakota Access LLC to shut down the Dakota 

Access Pipeline and empty it of oil by August 5, 2020, the 

injunction be stayed.” August 5 Order at 1. Relying on the 

Supreme Court’s decision in Monsanto Co. v. 

Geertson Seed Farms, 561 U.S. 139, 130 S.Ct. 2743, 177 
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L.Ed.2d 461 (2010), the panel explained that “[t]he 

district court did not make the findings necessary for 

injunctive relief.” August 5 Order at 1 (“[B]efore issuing 

an injunction in a [NEPA] case, ‘a court must determine 

that an injunction should issue under the traditional 

four-factor test.’ ” (quoting Monsanto, 561 U.S. at 

158, 130 S.Ct. 2743)). 

  

**14 The Tribes argue that an injunction was unnecessary 

because vacatur itself “invalidat[ed] the underlying 

easement,” thus requiring the “suspension of pipeline 

operations pending compliance with NEPA.” Appellees’ 

Br. 73–74. That is the view the district court appeared to 

adopt, Standing Rock VII, 471 F. Supp. 3d at 88 

(requiring, after vacating the pipeline’s easement, “the oil 

to stop flowing and the pipeline to be emptied within 30 

days”), and that approach *1054 finds some support in 

our case law. For instance, in Sierra Club v. FERC, 

867 F.3d 1357, 1379 (D.C. Cir. 2017), we vacated a 

pipeline authorization due to a NEPA violation and 

appeared to assume that vacatur encompassed an end to 

construction. Likewise in National Parks, we 

appeared to accept the parties’ assumption that vacating 

Corps-issued construction permits would require ceasing 

construction of the challenged electrical towers or tearing 

them down. See National Parks, 925 F.3d at 502. 

  

The Tribes’ approach, however, cannot be squared with 

Monsanto, which should caution against reading too 

far into our tacit approval of shutdown orders in prior 

cases. If a district court could, in every case, effectively 

enjoin agency action simply by recharacterizing its 

injunction as a necessary consequence of vacatur, that 

would circumvent the Supreme Court’s instruction in 

Monsanto that “a court must determine that an 

injunction should issue under the traditional four-factor 

test.” 561 U.S. at 158, 130 S.Ct. 2743. In fact, the 

Tribes have already moved for a permanent injunction in 

the district court during the pendency of this appeal, and 

that motion is fully briefed. 

  

Furthermore, Sierra Club and National Parks 

differ from this case in a subtle but important way. Those 

cases involved challenges to agency authorizations of the 

very activities the court assumed would end. Vacating a 

construction permit in National Parks, for instance, 

naturally implied an end to construction. Here, in contrast, 

we affirm the vacatur of an easement authorizing the 

pipeline to cross federal lands. With or without oil 

flowing, the pipeline will remain an encroachment, 

leaving the precise consequences of vacatur uncertain. In 

fact, the parties have identified no other instance—and we 

have found none—in which the sole issue before a court 

was whether an easement already in use (rather than a 

construction or operating permit) must be vacated on 

NEPA grounds. That makes this case quite unusual and 

cabins our decision to the facts before us. 

  

It may well be—though we have no occasion to consider 

the matter here—that the law or the Corps’s regulations 

oblige the Corps to vindicate its property rights by 

requiring the pipeline to cease operation and that the 

Tribes or others could seek judicial relief under the APA 

should the Corps fail to do so. But how and on what terms 

the Corps will enforce its property rights is, absent a 

properly issued injunction, a matter for the Corps to 

consider in the first instance, though we would expect it 

to decide promptly. To do otherwise would be to issue a 

de facto outgrant without engaging in the NEPA analysis 

that the Corps concedes such an action requires. See Oral 

Arg. Tr. 36:14–15 (“The Corps’[s] regulations 

contemplate that an outgrant would require a NEPA 

analysis.”). Although the district court was attuned to the 

discretion owed the Corps, see Standing Rock VII, 471 

F. Supp. 3d at 88 (“Not wishing to micromanage the 

shutdown, [the court] will not prescribe the method by 

which DAPL must [make the flow of oil cease].”), we 

nonetheless conclude that it could not order the pipeline 

to be shut down without, as required by Monsanto, 

making the findings necessary for injunctive relief. 

  

 

 

IV. 

For the foregoing reasons, we affirm the district court’s 

order vacating DAPL’s easement and directing the Corps 

to prepare an EIS. We reverse to the extent the court’s 

order directs that the pipeline be shut down and emptied 

of oil. 

  

**15 So ordered. 
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BRIEFING ROOM

Memorandum on
Tribal Consultation
and Strengthening
Nation-to-Nation

Relationships
JANUARY 26, 2021  •  PRESIDENTIAL ACTIONS

January 26, 2021

MEMORANDUM FOR THE HEADS OF
EXECUTIVE DEPARTMENTS AND
AGENCIES

SUBJECT:       Tribal Consultation and
Strengthening Nation-to-Nation
Relationships

American Indian and Alaska Native
Tribal Nations are sovereign

ATTACHMENT 3
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governments recognized under the
Constitution of the United States,
treaties, statutes, Executive Orders, and
court decisions.  It is a priority of my
Administration to make respect for
Tribal sovereignty and self-governance,
commitment to fulfilling Federal trust
and treaty responsibilities to Tribal
Nations, and regular, meaningful, and
robust consultation with Tribal Nations
cornerstones of Federal Indian policy. 
The United States has made solemn
promises to Tribal Nations for more
than two centuries.  Honoring those
commitments is particularly vital now,
as our Nation faces crises related to
health, the economy, racial justice, and
climate change — all of which
disproportionately harm Native
Americans.  History demonstrates that
we best serve Native American people
when Tribal governments are
empowered to lead their communities,
and when Federal officials speak with
and listen to Tribal leaders in
formulating Federal policy that affects
Tribal Nations.

To this end, Executive Order 13175 of
November 6, 2000 (Consultation and
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Coordination With Indian Tribal
Governments), charges all executive
departments and agencies with
engaging in regular, meaningful, and
robust consultation with Tribal officials
in the development of Federal policies
that have Tribal implications.  Tribal
consultation under this order
strengthens the Nation-to-Nation
relationship between the United States
and Tribal Nations.  The Presidential
Memorandum of November 5, 2009
(Tribal Consultation), requires each
agency to prepare and periodically
update a detailed plan of action to
implement the policies and directives
of Executive Order 13175.  This
memorandum reaffirms the policy
announced in that memorandum.

     Section 1.  Consultation.  My
Administration is committed to
honoring Tribal sovereignty and
including Tribal voices in policy
deliberation that affects Tribal
communities.  The Federal Government
has much to learn from Tribal Nations
and strong communication is
fundamental to a constructive
relationship.  Accordingly, I hereby
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direct as follows:

(a) The head of each agency shall
submit to the Director of the Office of
Management and Budget (OMB),
within 90 days of the date of this
memorandum, a detailed plan of
actions the agency will take to
implement the policies and directives
of Executive Order 13175.  The plan
shall be developed after consultation by
the agency with Tribal Nations and
Tribal officials as defined in Executive
Order 13175.

(b) Each agency’s plan and
subsequent reports shall designate an
appropriate agency official to
coordinate implementation of the plan
and preparation of progress reports
required by this memorandum.  These
officials shall submit reports to the
Assistant to the President for Domestic
Policy (APDP) and the Director of OMB,
who will review agency plans and
subsequent reports for consistency
with the policies and directives of
Executive Order 13175.

(c) The head of each agency shall



2/18/21, 8:06 AMMemorandum on Tribal Consultation and Strengthening Nation-to-Nation Relationships | The White House

Page 5 of 6https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01/…-tribal-consultation-and-strengthening-nation-to-nation-relationships/

submit to the Director of OMB, within
270 days of the date of this
memorandum, and annually thereafter,
a progress report on the status of each
action included in the agency’s plan,
together with any proposed updates to
its plan.

(d) The Director of OMB, in
coordination with the APDP, shall
submit to the President, within 1 year
from the date of this memorandum, a
report on the implementation of
Executive Order 13175 across the
executive branch based on the review
of agency plans and progress reports. 
Recommendations for improving the
plans and making the Tribal
consultation process more effective, if
any, should be included in this report.

     Sec. 2.  Definitions.  The terms
“Tribal officials,” “policies that have
Tribal implications,” and “agency” as
used in this memorandum are as
defined in Executive Order 13175.

     Sec. 3.  General Provisions.  (a)
 Nothing in this memorandum shall be
construed to impair or otherwise affect:
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(i) the authority granted by law to an
executive department or agency, or the
head thereof; or

(ii) the functions of the Director of the
Office of Management and Budget
relating to budgetary, administrative, or
legislative proposals.

(b) This memorandum shall be
implemented consistent with
applicable law and subject to the
availability of appropriations.

(c) This memorandum is not
intended to, and does not, create any
right or benefit, substantive or
procedural, enforceable at law or in
equity by any party against the
United States, its departments,
agencies, or entities, its officers,
employees, or agents, or any other
person.

     Sec. 4.  Publication.  The Director of
OMB is authorized and directed to
publish this memorandum in the
Federal Register.

JOSEPH R. BIDEN JR.
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BRIEFING ROOM

Executive Order on
Tackling the

Climate Crisis at
Home and Abroad

JANUARY 27, 2021  •  PRESIDENTIAL ACTIONS

The United States and the world face a
profound climate crisis.  We have a
narrow moment to pursue action at
home and abroad in order to avoid the
most catastrophic impacts of that crisis
and to seize the opportunity that
tackling climate change presents. 
Domestic action must go hand in
hand with United States international
leadership, aimed at significantly
enhancing global action.  Together, we
must listen to science and meet the
moment.

ATTACHMENT 4
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By the authority vested in me as
President by the Constitution and the
laws of the United States of America,
it is hereby ordered as follows:

PART I — PUTTING THE CLIMATE
CRISIS AT THE CENTER OF
UNITED STATES FOREIGN POLICY
AND NATIONAL SECURITY

Section 101.  Policy.  United States
international engagement to address
climate change — which has become
a climate crisis — is more necessary and
urgent than ever.  The scientific
community has made clear that the
scale and speed of necessary action is
greater than previously believed.  There
is little time left to avoid setting the
world on a dangerous, potentially
catastrophic, climate trajectory. 
Responding to the climate crisis will
require both significant short-term
global reductions in greenhouse gas
emissions and net-zero global
emissions by mid-century or before.

It is the policy of my Administration
that climate considerations shall be an
essential element of United States
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foreign policy and national security. 
The United States will work with other
countries and partners, both bilaterally
and multilaterally, to put the world on a
sustainable climate pathway.  The
United States will also move quickly to
build resilience, both at home and
abroad, against the impacts of climate
change that are already manifest and
will continue to intensify according to
current trajectories.

Sec. 102.  Purpose.  This order builds on
and reaffirms actions my
Administration has already taken to
place the climate crisis at the forefront
of this Nation’s foreign policy and
national security planning, including
submitting the United States
instrument of acceptance to rejoin the
Paris Agreement.  In implementing —
and building upon — the Paris
Agreement’s three overarching
objectives (a safe global temperature,
increased climate resilience, and
financial flows aligned with a pathway
toward low greenhouse gas emissions
and climate-resilient development), the
United States will exercise its
leadership to promote a significant
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increase in global climate ambition to
meet the climate challenge.  In this
regard:

(a)  I will host an early Leaders’ Climate
Summit aimed at raising climate
ambition and making a positive
contribution to the 26th United Nations
Climate Change Conference of the
Parties (COP26) and beyond. 

(b)  The United States will reconvene
the Major Economies Forum on Energy
and Climate, beginning with the
Leaders’ Climate Summit.  In
cooperation with the members of that
Forum, as well as with other partners as
appropriate, the United States will
pursue green recovery efforts,
initiatives to advance the clean energy
transition, sectoral decarbonization,
and alignment of financial flows with
the objectives of the Paris Agreement,
including with respect to coal
financing, nature-based solutions, and
solutions to other climate-related
challenges.

(c)  I have created a new Presidentially
appointed position, the Special
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Presidential Envoy for Climate, to
elevate the issue of climate change and
underscore the commitment my
Administration will make toward
addressing it.  

(d)  Recognizing that climate change
affects a wide range of subjects, it will
be a United States priority to press
for enhanced climate ambition and
integration of climate considerations
across a wide range of international
fora, including the Group of Seven (G7),
the Group of Twenty (G20), and fora
that address clean energy, aviation,
shipping, the Arctic, the ocean,
sustainable development, migration,
and other relevant topics.  The Special
Presidential Envoy for Climate and
others, as appropriate, are encouraged
to promote innovative approaches,
including international multi-
stakeholder initiatives.  In addition, my
Administration will work in
partnership with States, localities,
Tribes, territories, and other United
States stakeholders to advance United
States climate diplomacy.

(e)  The United States will immediately



2/18/21, 8:07 AMExecutive Order on Tackling the Climate Crisis at Home and Abroad | The White House

Page 6 of 56https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01…7/executive-order-on-tackling-the-climate-crisis-at-home-and-abroad/

begin the process of developing its
nationally determined contribution
under the Paris Agreement.  The
process will include analysis and input
from relevant executive departments
and agencies (agencies), as well as
appropriate outreach to domestic
stakeholders.  The United States will
aim to submit its nationally determined
contribution in advance of the Leaders’
Climate Summit.

(f )  The United States will also
immediately begin to develop a climate
finance plan, making strategic use of
multilateral and bilateral channels and
institutions, to assist developing
countries in implementing ambitious
emissions reduction measures,
protecting critical ecosystems, building
resilience against the impacts of climate
change, and promoting the flow of
capital toward climate-aligned
investments and away from high-
carbon investments.  The Secretary of
State and the Secretary of the Treasury,
in coordination with the Special
Presidential Envoy for Climate, shall
lead a process to develop this plan, with
the participation of the Administrator
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of the United States Agency for
International Development (USAID),
the Chief Executive Officer of the
United States International
Development Finance Corporation
(DFC), the Chief Executive Officer of
the Millennium Challenge Corporation,
the Director of the United States Trade
and Development Agency, the Director
of the Office of Management
and Budget, and the head of any other
agency providing foreign assistance and
development financing, as appropriate. 
The Secretary of State and the
Secretary of the Treasury shall submit
the plan to the President, through the
Assistant to the President for National
Security Affairs and the Assistant to the
President for Economic Policy, within
90 days of the date of this order.

(g)  The Secretary of the Treasury shall:

(i)    ensure that the United States is
present and engaged in relevant
international fora and institutions that
are working on the management
of climate-related financial risks;

(ii)   develop a strategy for how the
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voice and vote of the United States can
be used in international financial
institutions, including the World Bank
Group and the International Monetary
Fund, to promote financing programs,
economic stimulus packages, and debt
relief initiatives that are aligned with
and support the goals of the Paris
Agreement; and

(iii)  develop, in collaboration with the
Secretary of State, the Administrator of
USAID, and the Chief Executive Officer
of the DFC, a plan for promoting the
protection of the Amazon rainforest
and other critical ecosystems that serve
as global carbon sinks, including
through market-based mechanisms.

(h)  The Secretary of State, the
Secretary of the Treasury, and the
Secretary of Energy shall work together
and with the Export–Import Bank of
the United States, the Chief Executive
Officer of the DFC, and the heads of
other agencies and partners, as
appropriate, to identify steps through
which the United States can promote
ending international financing of
carbon-intensive fossil fuel-based
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energy while simultaneously advancing
sustainable development and a green
recovery, in consultation with the
Assistant to the President for National
Security Affairs.

(i)  The Secretary of Energy, in
cooperation with the Secretary of State
and the heads of other agencies, as
appropriate, shall identify steps
through which the United States can
intensify international collaborations to
drive innovation and deployment of
clean energy technologies, which are
critical for climate protection.

( j)  The Secretary of State shall prepare,
within 60 days of the date of this order,
a transmittal package seeking the
Senate’s advice and consent to
ratification of the Kigali Amendment to
the Montreal Protocol on Substances
that Deplete the Ozone Layer, regarding
the phasedown of the production and
consumption of hydrofluorocarbons.

Sec. 103.  Prioritizing Climate in
Foreign Policy and National Security. 
To ensure that climate change
considerations are central to United
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States foreign policy and national
security:

(a) Agencies that engage in extensive
international work shall develop, in
coordination with the Special
Presidential Envoy for Climate, and
submit to the President, through the
Assistant to the President for National
Security Affairs, within 90 days of the
date of this order, strategies and
implementation plans for integrating
climate considerations into their
international work, as appropriate and
consistent with applicable law.  These
strategies and plans should include
an assessment of:

(i) climate impacts relevant to broad
agency strategies in particular
countries or regions;

(ii) climate impacts on their agency-
managed infrastructure abroad (e.g.,
embassies, military installations),
without prejudice to existing
requirements regarding assessment of
such infrastructure;

(iii) how the agency intends to manage
such impacts or incorporate risk
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mitigation into its installation master
plans; and

(iv) how the agency’s international
work, including partner engagement,
can contribute to addressing the
climate crisis.

(b) The Director of National
Intelligence shall prepare, within 120
days of the date of this order, a National
Intelligence Estimate on the national
and economic security impacts of
climate change.

(c) The Secretary of Defense, in
coordination with the  Secretary of
Commerce, through the Administrator
of the National Oceanic and
Atmospheric Administration, the Chair
of the Council on Environmental
Quality, the Administrator of the
Environmental Protection Agency, the
Director of National Intelligence, the
Director of the Office of Science and
Technology Policy, the Administrator of
the National Aeronautics and Space
Administration, and the heads of other
agencies as appropriate, shall develop
and submit to the President, within 120
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days of the date of this order, an
analysis of the security implications of
climate change (Climate Risk Analysis)
that can be incorporated into modeling,
simulation, war-gaming, and other
analyses.

(d) The Secretary of Defense and the
Chairman of the Joint Chiefs of Staff
shall consider the security implications
of climate change, including any
relevant information from the Climate
Risk Analysis described in subsection
(c) of this section, in developing the
National Defense Strategy, Defense
Planning Guidance, Chairman’s Risk
Assessment, and other relevant
strategy, planning, and programming
documents and processes.  Starting in
January 2022, the Secretary of Defense
and the Chairman of the Joint Chiefs of
Staff shall provide an annual update,
through the National Security Council,
on the progress made in incorporating
the security implications of climate
change into these documents and
processes.

(e) The Secretary of Homeland
Security shall consider the implications
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of climate change in the Arctic, along
our Nation’s borders, and to National
Critical Functions, including any
relevant information from the Climate
Risk Analysis described in subsection
(c) of this section, in developing
relevant strategy, planning, and
programming documents and
processes.  Starting in January 2022, the
Secretary of Homeland Security shall
provide an annual update, through the
National Security Council, on the
progress made in incorporating the
homeland security implications of
climate change into these documents
and processes.

Sec. 104.  Reinstatement.  The
Presidential Memorandum of
September 21, 2016 (Climate Change
and National Security), is hereby
reinstated. 

PART II — TAKING A GOVERNMENT-
WIDE APPROACH TO THE CLIMATE
CRISIS

Sec. 201.  Policy.  Even as our Nation
emerges from profound public health
and economic crises borne of a
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pandemic, we face a climate crisis that
threatens our people and communities,
public health and economy, and, starkly,
our ability to live on planet Earth.
 Despite the peril that is already
evident, there is promise in the
solutions — opportunities to create
well-paying union jobs to build a
modern and sustainable infrastructure,
deliver an equitable, clean energy
future, and put the United States on a
path to achieve net-zero emissions,
economy-wide, by no later than 2050.

We must listen to science — and act.
 We must strengthen our clean air and
water protections.  We must hold
polluters accountable for their actions.
 We must deliver environmental justice
in communities all across America.  The
Federal Government must drive
assessment, disclosure, and mitigation
of climate pollution and climate-related
risks in every sector of our economy,
marshaling the creativity, courage, and
capital necessary to make our Nation
resilient in the face of this threat. 
Together, we must combat the climate
crisis with bold, progressive action that
combines the full capacity of
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the Federal Government with efforts
from every corner of our Nation, every
level of government, and every sector of
our economy. 

It is the policy of my Administration to
organize and deploy the full capacity of
its agencies to combat the climate crisis
to implement a Government-wide
approach that reduces climate pollution
in every sector of the economy;
increases resilience to the impacts of
climate change; protects public health;
conserves our lands, waters, and
biodiversity; delivers environmental
justice; and spurs well-paying union
jobs and economic growth, especially
through innovation, commercialization,
and deployment of clean energy
technologies and infrastructure.
 Successfully meeting these challenges
will require the Federal Government to
pursue such a coordinated approach
from planning to implementation,
coupled with substantive engagement
by stakeholders, including State,
local, and Tribal governments.

Sec. 202.  White House Office of
Domestic Climate Policy.  There is
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hereby established the White House
Office of Domestic Climate Policy
(Climate Policy Office) within the
Executive Office of the President,
which shall coordinate the policy-
making process with respect to
domestic climate-policy issues;
coordinate domestic climate-policy
advice to the President; ensure that
domestic climate-policy decisions and
programs are consistent with the
President’s stated goals and that those
goals are being effectively pursued; and
monitor implementation of the
President’s domestic climate-policy
agenda.  The Climate Policy Office shall
have a staff headed by the Assistant to
the President and National Climate
Advisor (National Climate Advisor) and
shall include the Deputy Assistant to
the President and Deputy National
Climate Advisor.  The Climate Policy
Office shall have such staff and other
assistance as may be necessary to carry
out the provisions of this order, subject
to the availability of appropriations, and
may work with established or ad hoc
committees or interagency groups.  All
agencies shall cooperate with the
Climate Policy Office and provide such
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information, support, and assistance to
the Climate Policy Office as it may
request, as appropriate and consistent
with applicable law.

Sec.203.  National Climate Task Force.
 There is hereby established a National
Climate Task Force (Task Force).  The
Task Force shall be chaired by the
National Climate Advisor.

(a)  Membership.  The Task Force shall
consist of the following additional
members:

(i)      the Secretary of the Treasury;

(ii)     the Secretary of Defense;

(iii)    the Attorney General;

(iv)     the Secretary of the Interior;

(v)      the Secretary of Agriculture;

(vi)     the Secretary of Commerce;

(vii)    the Secretary of Labor;

(viii)   the Secretary of Health and
Human Services;
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(ix)     the Secretary of Housing and
Urban Development;

(x)      the Secretary of Transportation;

(xi)     the Secretary of Energy;

(xii)    the Secretary of Homeland
Security;

(xiii)   the Administrator of General
Services;

(xiv)    the Chair of the Council on
Environmental Quality;

(xv)     the Administrator of the
Environmental Protection Agency;

(xvi)    the Director of the Office of
Management and Budget;

(xvii)   the Director of the Office of
Science and Technology Policy;

(xviii)  the Assistant to the President for
Domestic Policy;

(xix)    the Assistant to the President for
National Security Affairs;
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(xx)     the Assistant to the President for
Homeland Security and
Counterterrorism; and

(xxi)    the Assistant to the President for
Economic Policy.

(b)  Mission and Work.  The Task Force
shall facilitate the organization and
deployment of a Government-wide
approach to combat the climate crisis.
 This Task Force shall facilitate
planning and implementation of key
Federal actions to reduce climate
pollution; increase resilience to the
impacts of climate change; protect
public health; conserve our lands,
waters, oceans, and biodiversity; deliver
environmental justice; and spur well-
paying union jobs and economic
growth.  As necessary and appropriate,
members of the Task Force will engage
on these matters with State, local,
Tribal, and territorial governments;
workers and communities; and leaders
across the various sectors of our
economy. 

(c)  Prioritizing Actions.  To the extent
permitted by law, Task Force members
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shall prioritize action on climate
change in their policy-making and
budget processes, in their contracting
and procurement, and in their
engagement with State, local, Tribal,
and territorial governments; workers
and communities; and leaders across all
the sectors of our economy.

USE OF THE FEDERAL
GOVERNMENT’S BUYING POWER
AND REAL PROPERTY AND ASSET
MANAGEMENT

Sec. 204.  Policy.  It is the policy of my
Administration to lead the Nation’s
effort to combat the climate crisis
by example — specifically, by aligning
the management of Federal
procurement and real property, public
lands and waters, and financial
programs to support robust climate
action.  By providing an immediate,
clear, and stable source of product
demand, increased transparency and
data, and robust standards for the
market, my Administration will help to
catalyze private sector investment into,
and accelerate the advancement of
America’s industrial capacity to supply,
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domestic clean energy, buildings,
vehicles, and other necessary products
and materials.

Sec. 205.  Federal Clean Electricity and
Vehicle Procurement Strategy.  (a)  The
Chair of the Council on Environmental
Quality, the Administrator of General
Services, and the Director of the Office
and Management and Budget, in
coordination with the Secretary of
Commerce, the Secretary of Labor, the
Secretary of Energy, and the heads of
other relevant agencies, shall assist the
National Climate Advisor, through
the Task Force established in section
203 of this order, in developing a
comprehensive plan to create good jobs
and stimulate clean energy industries
by revitalizing the Federal
Government’s sustainability efforts.

(b)  The plan shall aim to use, as
appropriate and consistent with
applicable law, all available
procurement authorities to achieve or
facilitate:

(i)   a carbon pollution-free electricity
sector no later than 2035; and
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(ii)  clean and zero-emission vehicles
for Federal, State, local, and Tribal
government fleets, including vehicles of
the United States Postal Service.

(c)  If necessary, the plan shall
recommend any additional legislation
needed to accomplish these objectives.

(d)  The plan shall also aim to ensure
that the United States retains the union
jobs integral to and involved in running
and maintaining clean and zero-
emission fleets, while spurring the
creation of union jobs in the
manufacture of those new vehicles.
 The plan shall be submitted to the Task
Force within 90 days of the date of this
order.

Sec. 206.  Procurement Standards.
 Consistent with the Executive Order of
January 25, 2021, entitled, “Ensuring
the Future Is Made in All of America by
All of America’s Workers,” agencies
shall adhere to the requirements of the
Made in America Laws in making clean
energy, energy efficiency, and clean
energy procurement decisions.
 Agencies shall, consistent with
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applicable law, apply and enforce the
Davis-Bacon Act and prevailing wage
and benefit requirements.  The
Secretary of Labor shall take steps to
update prevailing wage requirements.
 The Chair of the Council on
Environmental Quality shall consider
additional administrative steps and
guidance to assist the Federal
Acquisition Regulatory Council in
developing regulatory amendments to
promote increased contractor attention
on reduced carbon emission and
Federal sustainability.  

Sec. 207.  Renewable Energy on Public
Lands and in Offshore Waters.  The
Secretary of the Interior shall review
siting and permitting processes on
public lands and in offshore waters to
identify to the Task Force steps that can
be taken, consistent with applicable
law, to increase renewable energy
production on those lands and in those
waters, with the goal of doubling
offshore wind by 2030 while ensuring
robust protection for our lands, waters,
and biodiversity and creating good jobs.
 In conducting this review, the
Secretary of the Interior shall consult,
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as appropriate, with the heads of
relevant agencies, including the
Secretary of Defense, the Secretary of
Agriculture, the Secretary of
Commerce, through the Administrator
of the National Oceanic
and Atmospheric Administration, the
Secretary of Energy, the Chair of the
Council on Environmental Quality,
State and Tribal authorities, project
developers, and other interested
parties.  The Secretary of the Interior
shall engage with Tribal authorities
regarding the development
and management of renewable and
conventional energy resources
on Tribal lands.

Sec. 208.  Oil and Natural Gas
Development on Public Lands and in
Offshore Waters.  To the extent
consistent with applicable law,the
Secretary of the Interior shall pause
new oil and natural gas leases on public
lands or in offshore waters pending
completion of a comprehensive review
and reconsideration of Federal oil and
gas permitting and leasing practices in
light of the Secretary of the Interior’s
broad stewardship responsibilities over
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the public lands and in offshore waters,
including potential climate and other
impacts associated with oil and gas
activities on public lands or in offshore
waters.  The Secretary of the Interior
shall complete that review in
consultation with the Secretary of
Agriculture, the Secretary
of Commerce, through the National
Oceanic and Atmospheric
Administration, and the Secretary of
Energy.  In conducting this analysis,
and to the extent consistent with
applicable law, the Secretary of the
Interior shall consider whether to
adjust royalties associated with coal,
oil, and gas resources extracted from
public lands and offshore waters, or
take other appropriate action, to
account for corresponding climate
costs.

Sec. 209.  Fossil Fuel Subsidies.  The
heads of agencies shall identify for the
Director of the Office of Management
and Budget and the National Climate
Advisor any fossil fuel subsidies
provided by their respective agencies,
and then take steps to ensure that, to
the extent consistent with applicable
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law, Federal funding is not directly
subsidizing fossil fuels.  The Director of
the Office of Management and Budget
shall seek, in coordination with the
heads of agencies and the National
Climate Advisor, to eliminate fossil fuel
subsidies from the budget request for
Fiscal Year 2022 and thereafter.

Sec. 210.  Clean Energy in Financial
Management.  The heads of agencies
shall identify opportunities for Federal
funding to spur innovation,
commercialization, and deployment of
clean energy technologies and
infrastructure for the Director of
the Office of Management and Budget
and the National Climate Advisor, and
then take steps to ensure that, to the
extent consistent with applicable law,
Federal funding is used to spur
innovation, commercialization, and
deployment of clean energy
technologies and infrastructure.  The
Director of the Office of Management
and Budget, in coordination with
agency heads and the National Climate
Advisor, shall seek to prioritize such
investments in the President’s budget
request for Fiscal Year 2022 and
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thereafter.

     Sec. 211.  Climate Action Plans and
Data and Information Products to
Improve Adaptation and Increase
Resilience.  (a)  The head of each
agency shall submit a draft action plan
to the Task Force and the Federal Chief
Sustainability Officer within 120 days of
the date of this order that describes
steps the agency can take with regard to
its facilities and operations to bolster
adaptation and increase resilience to
the impacts of climate change.  Action
plans should, among other things,
describe the agency’s climate
vulnerabilities and describe the
agency’s plan to use the power of
procurement to increase the energy and
water efficiency of United States
Government installations, buildings,
and facilities and ensure they are
climate-ready.  Agencies shall consider
the feasibility of using the purchasing
power of the Federal Government to
drive innovation, and shall seek to
increase the Federal Government’s
resilience against supply chain
disruptions.  Such disruptions put the
Nation’s manufacturing sector at risk,
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as well as consumer access to critical
goods and services.  Agencies shall
make their action plans public, and post
them on the agency website, to the
extent consistent with applicable law.

(b)  Within 30 days of an agency’s
submission of an action plan, the
Federal Chief Sustainability Officer, in
coordination with the Director of the
Office of Management and Budget, shall
review the plan to assess its consistency
with the policy set forth in section 204
of this order and the priorities issued by
the Office of Management and Budget.

(c)  After submitting an initial action
plan, the head of each agency shall
submit to the Task Force and Federal
Chief Sustainability Officer progress
reports annually on the status of
implementation efforts.  Agencies shall
make progress reports public and post
them on the agency website, to the
extent consistent with applicable law.
 The heads of agencies shall assign their
respective agency Chief Sustainability
Officer the authority to perform duties
relating to implementation of this order
within the agency, to the extent



2/18/21, 8:07 AMExecutive Order on Tackling the Climate Crisis at Home and Abroad | The White House

Page 29 of 56https://www.whitehouse.gov/briefing-room/presidential-actions/2021/0…/executive-order-on-tackling-the-climate-crisis-at-home-and-abroad/

consistent with applicable law.

(d)  To assist agencies and State, local,
Tribal, and territorial governments,
communities, and businesses in
preparing for and adapting to the
impacts of climate change,
the Secretary of Commerce, through
the Administrator of the National
Oceanic and Atmospheric
Administration, the Secretary of
Homeland Security, through the
Administrator of the Federal
Emergency Management Agency, and
the Director of the Office of Science and
Technology Policy, in coordination with
the heads of other agencies, as
appropriate, shall provide to the Task
Force a report on ways to expand and
improve climate forecast capabilities
and information products for the
public.  In addition, the Secretary of the
Interior and the Deputy Director for
Management of the Office of
Management and Budget, in their
capacities as the Chair and Vice-Chair
of the Federal Geographic Data
Committee, shall assess and provide to
the Task Force a report on the potential
development of a consolidated Federal
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geographic mapping service that can
facilitate public access to climate-
related information that will assist
Federal, State, local, and Tribal
governments in climate planning and
resilience activities.

EMPOWERING WORKERS THROUGH
REBUILDING OUR
INFRASTRUCTURE FOR
A SUSTAINABLE ECONOMY

     Sec. 212.  Policy.  This Nation needs
millions of construction,
manufacturing, engineering, and
skilled-trades workers to build a new
American infrastructure and clean
energy economy.  These jobs will create
opportunities for young people and for
older workers shifting to new
professions, and for people from all
backgrounds and communities.  Such
jobs will bring opportunity to
communities too often left behind —
places that have suffered as a result of
economic shifts and places that have
suffered the most from persistent
pollution, including low-income rural
and urban communities, communities
of color, and Native communities. 
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     Sec. 213.  Sustainable Infrastructure.
 (a)  The Chair of the Council on
Environmental Quality and the Director
of the Office of Management and
Budget shall take steps, consistent with
applicable law, to ensure that Federal
infrastructure investment reduces
climate pollution, and to require that
Federal permitting decisions consider
the effects of greenhouse gas emissions
and climate change.  In addition, they
shall review, and report to the National
Climate Advisor on, siting and
permitting processes, including those in
progress under the auspices of the
Federal Permitting Improvement
Steering Council, and identify steps
that can be taken, consistent with
applicable law, to accelerate the
deployment of clean energy and
transmission projects in an
environmentally stable manner.

     (b)  Agency heads conducting
infrastructure reviews shall, as
appropriate, consult from an early stage
with State, local, and Tribal officials
involved in permitting or authorizing
proposed infrastructure projects to
develop efficient timelines for decision-
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making that are appropriate given the
complexities of proposed projects.

EMPOWERING WORKERS BY
ADVANCING CONSERVATION,
AGRICULTURE, AND
REFORESTATION

     Sec. 214.  Policy.  It is the policy of my
Administration to put a new generation
of Americans to work conserving our
public lands and waters.  The Federal
Government must protect America’s
natural treasures, increase
reforestation, improve access to
recreation, and increase resilience to
wildfires and storms, while creating
well-paying union jobs for more
Americans, including more
opportunities for women and people of
color in occupations where they are
underrepresented.  America’s farmers,
ranchers, and forest landowners have
an important role to play in combating
the climate crisis and reducing
greenhouse gas emissions, by
sequestering carbon in soils, grasses,
trees, and other vegetation and
sourcing sustainable bioproducts and
fuels.  Coastal communities have an
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essential role to play in mitigating
climate change and strengthening
resilience by protecting and restoring
coastal ecosystems, such as wetlands,
seagrasses, coral and oyster reefs, and
mangrove and kelp forests, to protect
vulnerable coastlines, sequester carbon,
and support biodiversity and fisheries.

     Sec. 215.  Civilian Climate Corps.  In
furtherance of the policy set forth in
section 214 of this order, the Secretary
of the Interior, in collaboration with the
Secretary of Agriculture and the heads
of other relevant agencies, shall submit
a strategy to the Task Force within 90
days of the date of this order for
creating a Civilian Climate Corps
Initiative, within existing
appropriations, to mobilize the next
generation of conservation and
resilience workers and maximize the
creation of accessible training
opportunities and good jobs.  The
initiative shall aim to conserve and
restore public lands and waters, bolster
community resilience, increase
reforestation, increase carbon
sequestration in the agricultural sector,
protect biodiversity, improve access to
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recreation, and address the changing
climate.

     Sec. 216.  Conserving Our Nation’s
Lands and Waters.  (a)  The Secretary of
the Interior, in consultation with the
Secretary of Agriculture, the Secretary
of Commerce, the Chair of the Council
on Environmental Quality, and the
heads of other relevant agencies, shall
submit a report to the Task Force
within 90 days of the date of this order
recommending steps that the United
States should take, working with State,
local, Tribal, and territorial
governments, agricultural and forest
landowners, fishermen, and other key
stakeholders, to achieve the goal of
conserving at least 30 percent of our
lands and waters by 2030.

(i)   The Secretary of the Interior, the
Secretary of Agriculture, the Secretary
of Commerce, through the
Administrator of the National Oceanic
and Atmospheric Administration, and
the Chair of the Council on
Environmental Quality shall, as
appropriate, solicit input from State,
local, Tribal, and territorial officials,
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agricultural and forest landowners,
fishermen, and other key stakeholders
in identifying strategies that will
encourage broad participation in the
goal of conserving 30 percent of our
lands and waters by 2030.

(ii)  The report shall propose guidelines
for determining whether lands and
waters qualify for conservation, and it
also shall establish mechanisms to
measure progress toward the 30-
percent goal.  The Secretary of the
Interior shall subsequently submit
annual reports to the Task Force to
monitor progress.

(b)  The Secretary of Agriculture shall:

(i)   initiate efforts in the first 60 days
from the date of this order to collect
input from Tribes, farmers, ranchers,
forest owners, conservation groups,
firefighters, and other stakeholders on
how to best use Department of
Agriculture programs, funding and
financing capacities, and other
authorities, and how to encourage the
voluntary adoption of climate-smart
agricultural and forestry practices that



2/18/21, 8:07 AMExecutive Order on Tackling the Climate Crisis at Home and Abroad | The White House

Page 36 of 56https://www.whitehouse.gov/briefing-room/presidential-actions/2021/0…/executive-order-on-tackling-the-climate-crisis-at-home-and-abroad/

decrease wildfire risk fueled by climate
change and result in additional,
measurable, and verifiable carbon
reductions and sequestration and that
source sustainable bioproducts and
fuels; and

(ii)  submit to the Task Force within 90
days of the date of this order a report
making recommendations for an
agricultural and forestry climate
strategy.

     (c)  The Secretary of Commerce,
through the Administrator of the
National Oceanic and Atmospheric
Administration, shall initiate efforts in
the first 60 days from the date of this
order to collect input from fishermen,
regional ocean councils, fishery
management councils, scientists, and
other stakeholders on how to make
fisheries and protected resources more
resilient to climate change, including
changes in management and
conservation measures, and
improvements in science, monitoring,
and cooperative research.

EMPOWERING WORKERS THROUGH
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REVITALIZING ENERGY
COMMUNITIES

     Sec. 217.  Policy.  It is the policy of my
Administration to improve air and
water quality and to create well-paying
union jobs and more opportunities for
women and people of color in hard-hit
communities, including rural
communities, while reducing methane
emissions, oil and brine leaks, and other
environmental harms from tens of
thousands of former mining and well
sites.  Mining and power plant workers
drove the industrial revolution and the
economic growth that followed, and
have been essential to the growth of the
United States.  As the Nation shifts to a
clean energy economy, Federal
leadership is essential to foster
economic revitalization of and
investment in these communities,
ensure the creation of good jobs that
provide a choice to join a union, and
secure the benefits that have been
earned by workers.

     Such work should include projects
that reduce emissions of toxic
substances and greenhouse gases from
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existing and abandoned infrastructure
and that prevent environmental damage
that harms communities and poses a
risk to public health and safety. 
Plugging leaks in oil and gas wells and
reclaiming abandoned mine land can
create well-paying union jobs in coal,
oil, and gas communities while
restoring natural assets, revitalizing
recreation economies, and curbing
methane emissions.  In addition, such
work should include efforts to turn
properties idled in these communities,
such as brownfields, into new hubs for
the growth of our economy.  Federal
agencies should therefore coordinate
investments and other efforts to assist
coal, oil and gas, and power plant
communities, and achieve substantial
reductions of methane emissions from
the oil and gas sector as quickly as
possible.

     Sec. 218.  Interagency Working Group
on Coal and Power Plant Communities
and Economic Revitalization.  There is
hereby established an Interagency
Working Group on Coal and Power
Plant Communities and Economic
Revitalization (Interagency Working
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Group).  The National Climate Advisor
and the Assistant to the President for
Economic Policy shall serve as Co-
Chairs of the Interagency Working
Group.

(a)   Membership.  The Interagency
Working Group shall consist of the
following additional members:

(i)     the Secretary of the Treasury;

(ii)    the Secretary of the Interior;

(iii)   the Secretary of Agriculture;

(iv)    the Secretary of Commerce;

(v)     the Secretary of Labor;

(vi)    the Secretary of Health and
Human Services;

(vii)   the Secretary of Transportation;

(viii)  the Secretary of Energy;

(ix)    the Secretary of Education;

(x)     the Administrator of the
Environmental Protection Agency;
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(xi)    the Director of the Office of
Management and Budget;

(xii)   the Assistant to the President for
Domestic Policy and Director of the
Domestic Policy Council; and

(xiii)  the Federal Co-Chair of the
Appalachian Regional Commission.

(b)  Mission and Work. 

(i)   The Interagency Working Group
shall coordinate the identification and
delivery of Federal resources to
revitalize the economies of coal, oil and
gas, and power plant communities;
develop strategies to implement the
policy set forth in section 217 of this
order and for economic and social
recovery; assess opportunities to ensure
benefits and protections for coal and
power plant workers; and submit
reports to the National Climate Advisor
and the Assistant to the President for
Economic Policy on a regular basis on
the progress of the revitalization effort.

(ii)  As part of this effort, within 60 days
of the date of this order, the
Interagency Working Group shall
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submit a report to the President
describing all mechanisms, consistent
with applicable law, to prioritize
grantmaking, Federal loan programs,
technical assistance, financing,
procurement, or other existing
programs to support and revitalize the
economies of coal and power plant
communities, and providing
recommendations for action consistent
with the goals of the Interagency
Working Group.

(c)  Consultation.  Consistent with the
objectives set out in this order and in
accordance with applicable law, the
Interagency Working Group shall seek
the views of State, local, and Tribal
officials; unions; environmental justice
organizations; community groups; and
other persons it identifies who may
have perspectives on the mission of the
Interagency Working Group.

(d)  Administration.  The Interagency
Working Group shall be housed within
the Department of Energy.  The Chairs
shall convene regular meetings of the
Interagency Working Group, determine
its agenda, and direct its work.  The
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Secretary of Energy, in consultation
with the Chairs, shall designate an
Executive Director of the Interagency
Working Group, who shall coordinate
the work of the Interagency Working
Group and head any staff assigned to
the Interagency Working Group.

(e)  Officers.  To facilitate the work of
the Interagency Working Group, the
head of each agency listed in subsection
(a) of this section shall assign a
designated official within the agency
the authority to represent the agency
on the Interagency Working Group and
perform such other duties relating to
the implementation of this order within
the agency as the head of the agency
deems appropriate.

SECURING ENVIRONMENTAL
JUSTICE AND SPURRING
ECONOMIC OPPORTUNITY

     Sec. 219.  Policy.  To secure an
equitable economic future, the United
States must ensure that environmental
and economic justice are key
considerations in how we govern.  That
means investing and building a clean
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energy economy that creates
well-paying union jobs, turning
disadvantaged communities —
historically marginalized and
overburdened — into healthy, thriving
communities, and undertaking robust
actions to mitigate climate change
while preparing for the impacts of
climate change across rural, urban, and
Tribal areas.  Agencies shall make
achieving environmental justice part of
their missions by developing programs,
policies, and activities to address the
disproportionately high and adverse
human health, environmental, climate-
related and other cumulative impacts
on disadvantaged communities, as well
as the accompanying economic
challenges of such impacts.  It is
therefore the policy of my
Administration to secure
environmental justice and spur
economic opportunity for
disadvantaged communities that have
been historically marginalized and
overburdened by pollution and
underinvestment in housing,
transportation, water and wastewater
infrastructure, and health care. 
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     Sec. 220.  White House
Environmental Justice Interagency
Council.  (a)  Section 1-102 of Executive
Order 12898 of February 11, 1994
(Federal Actions To Address
Environmental Justice in Minority
Populations and Low-Income
Populations), is hereby amended to
read as follows:

“(a)  There is hereby created within the
Executive Office of the President a
White House Environmental Justice
Interagency Council (Interagency
Council).  The Chair of the Council on
Environmental Quality shall serve as
Chair of the Interagency Council.

“(b)  Membership.  The Interagency
Council shall consist of the following
additional members:

(i)      the Secretary of Defense;

(ii)     the Attorney General;

(iii)    the Secretary of the Interior;

(iv)     the Secretary of Agriculture;

(v)      the Secretary of Commerce;
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(vi)     the Secretary of Labor;

(vii)    the Secretary of Health and
Human Services;

(viii)   the Secretary of Housing and
Urban Development;

(ix)     the Secretary of Transportation;

(x)      the Secretary of Energy;

(xi)     the Chair of the Council of
Economic Advisers;

(xii)    the Administrator of the
Environmental Protection Agency;

(xiii)   the Director of the Office of
Management and Budget;

(xiv)    the Executive Director of the
Federal Permitting Improvement
Steering Council;

(xv)     the Director of the Office of
Science and Technology Policy;

(xvi)    the National Climate Advisor;

(xvii)   the Assistant to the President for
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Domestic Policy; and

(xviii)  the Assistant to the President for
Economic Policy.

“(c)  At the direction of the Chair, the
Interagency Council may establish
subgroups consisting exclusively of
Interagency Council members or their
designees under this section, as
appropriate.

“(d)  Mission and Work.  The
Interagency Council shall develop a
strategy to address current and historic
environmental injustice by consulting
with the White House Environmental
Justice Advisory Council and with local
environmental justice leaders.  The
Interagency Council shall also develop
clear performance metrics to ensure
accountability, and publish an annual
public performance scorecard on its
implementation.

“(e)  Administration.  The Office of
Administration within the Executive
Office of the President shall provide
funding and administrative support for
the Interagency Council, to the extent
permitted by law and within existing
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appropriations.  To the extent
permitted by law, including the
Economy Act (31 U.S.C. 1535), and
subject to the availability of
appropriations, the Department of
Labor, the Department of
Transportation, and the Environmental
Protection Agency shall provide
administrative support as necessary.

“(f )  Meetings and Staff.  The Chair
shall convene regular meetings of the
Council, determine its agenda, and
direct its work.  The Chair shall
designate an Executive Director of the
Council, who shall coordinate the work
of the Interagency Council and head
any staff assigned to the Council.

“(g)  Officers.  To facilitate the work of
the Interagency Council, the head of
each agency listed in subsection (b)
shall assign a designated official within
the agency to be an Environmental
Justice Officer, with the authority to
represent the agency on the
Interagency Council and perform such
other duties relating to the
implementation of this order within the
agency as the head of the agency deems
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appropriate.”

(b)  The Interagency Council shall,
within 120 days of the date of this order,
submit to the President, through the
National Climate Advisor, a set of
recommendations for further updating
Executive Order 12898.

     Sec. 221.  White House
Environmental Justice Advisory
Council.  There is hereby established,
within the Environmental Protection
Agency, the White House
Environmental Justice Advisory
Council (Advisory Council), which shall
advise the Interagency Council and the
Chair of the Council on Environmental
Quality.

     (a)  Membership.  Members shall be
appointed by the President, shall be
drawn from across the political
spectrum, and may include those with
knowledge about or experience in
environmental justice, climate change,
disaster preparedness, racial inequity,
or any other area determined by the
President to be of value to the Advisory
Council.



2/18/21, 8:07 AMExecutive Order on Tackling the Climate Crisis at Home and Abroad | The White House

Page 49 of 56https://www.whitehouse.gov/briefing-room/presidential-actions/2021/0…/executive-order-on-tackling-the-climate-crisis-at-home-and-abroad/

     (b)  Mission and Work.  The Advisory
Council shall be solely advisory.  It shall
provide recommendations to the White
House Environmental Justice
Interagency Council established in
section 220 of this order on how to
increase the Federal Government’s
efforts to address current and historic
environmental injustice, including
recommendations for updating
Executive Order 12898.

     (c)  Administration.  The
Environmental Protection Agency shall
provide funding and administrative
support for the Advisory Council to the
extent permitted by law and within
existing appropriations.  Members of
the Advisory Council shall serve
without either compensation or
reimbursement of expenses.

     (d)  Federal Advisory Committee
Act.  Insofar as the Federal Advisory
Committee Act, as amended (5 U.S.C.
App.), may apply to the Advisory
Council, any functions of the President
under the Act, except for those in
section 6 of the Act, shall be performed
by the Administrator of the
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Environmental Protection Agency in
accordance with the guidelines that
have been issued by the Administrator
of General Services.

     Sec. 222.  Agency Responsibilities.  In
furtherance of the policy set forth in
section 219:

     (a)  The Chair of the Council on
Environmental Quality shall, within 6
months of the date of this order, create
a geospatial Climate and Economic
Justice Screening Tool and shall
annually publish interactive maps
highlighting disadvantaged
communities.

     (b)  The Administrator of the
Environmental Protection Agency shall,
within existing appropriations and
consistent with applicable law:

(i)   strengthen enforcement of
environmental violations with
disproportionate impact on
underserved communities through the
Office of Enforcement and Compliance
Assurance; and

(ii)  create a community notification
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program to monitor and provide real-
time data to the public on current
environmental pollution, including
emissions, criteria pollutants, and
toxins, in frontline and fenceline
communities — places with the most
significant exposure to such pollution.

     (c)  The Attorney General shall,
within existing appropriations and
consistent with applicable law:

(i)    consider renaming the
Environment and Natural Resources
Division the Environmental Justice and
Natural Resources Division;

(ii)   direct that division to coordinate
with the Administrator of the
Environmental Protection Agency,
through the Office of Enforcement and
Compliance Assurance, as well as with
other client agencies as appropriate, to
develop a comprehensive
environmental justice enforcement
strategy, which shall seek to provide
timely remedies for systemic
environmental violations and
contaminations, and injury to natural
resources; and
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(iii)  ensure comprehensive attention to
environmental justice throughout the
Department of Justice, including by
considering creating an Office of
Environmental Justice within the
Department to coordinate
environmental justice activities among
Department of Justice components and
United States Attorneys’ Offices
nationwide.

(d)  The Secretary of Health and
Human Services shall, consistent with
applicable law and within existing
appropriations: 

(i)   establish an Office of Climate
Change and Health Equity to address
the impact of climate change on the
health of the American people; and

(ii)  establish an Interagency Working
Group to Decrease Risk of Climate
Change to Children, the Elderly, People
with Disabilities, and the Vulnerable as
well as a biennial Health Care System
Readiness Advisory Council, both of
which shall report their progress and
findings regularly to the Task Force.

(e)  The Director of the Office of
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Science and Technology Policy shall, in
consultation with the National Climate
Advisor, within existing appropriations,
and within 100 days of the date of this
order, publish a report identifying the
climate strategies and technologies that
will result in the most air and water
quality improvements, which shall be
made public to the maximum extent
possible and published on the Office’s
website.

     Sec. 223.  Justice40 Initiative.  (a) 
Within 120 days of the date of this
order, the Chair of the Council on
Environmental Quality, the Director of
the Office of Management and Budget,
and the National Climate Advisor, in
consultation with the Advisory Council,
shall jointly publish recommendations
on how certain Federal investments
might be made toward a goal that
40 percent of the overall benefits flow
to disadvantaged communities.  The
recommendations shall focus on
investments in the areas of clean energy
and energy efficiency; clean transit;
affordable and sustainable housing;
training and workforce development;
the remediation and reduction of legacy
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pollution; and the development of
critical clean water infrastructure.  The
recommendations shall reflect existing
authorities the agencies may possess
for achieving the 40-percent goal as
well as recommendations on any
legislation needed to achieve the
40-percent goal. 

     (b)  In developing the
recommendations, the Chair of the
Council on Environmental Quality, the
Director of the Office of Management
and Budget, and the National Climate
Advisor shall consult with affected
disadvantaged communities.

     (c)  Within 60 days of the
recommendations described in
subsection (a) of this section, agency
heads shall identify applicable program
investment funds based on the
recommendations and consider interim
investment guidance to relevant
program staff, as appropriate and
consistent with applicable law.

     (d)  By February 2022, the Director of
the Office of Management and Budget,
in coordination with the Chair of
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the Council on Environmental Quality,
the Administrator of the United States
Digital Service, and other relevant
agency heads, shall, to the extent
consistent with applicable law, publish
on a public website an annual
Environmental Justice Scorecard
detailing agency environmental justice
performance measures.

PART III — GENERAL PROVISIONS

     Sec. 301.  General Provisions.  (a) 
Nothing in this order shall be construed
to impair or otherwise affect:

(i)   the authority granted by law to an
executive department or agency or the
head thereof; or

(ii)  the functions of the Director of the
Office of Management and Budget,
relating to budgetary, administrative, or
legislative proposals.

     (b)  This order shall be implemented
consistent with applicable law and
subject to the availability of
appropriations.

     (c)  This order is not intended to, and
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does not, create any right or benefit,
substantive or procedural, enforceable
at law or in equity by any party against
the United States, its departments,
agencies, or entities, its officers,
employees, or agents, or any other
person.

JOSEPH R. BIDEN JR.

THE WHITE HOUSE,

January 27, 2021.
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