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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION  

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 

In the Matter of 

JOSEPH SHEA Docket No. IA-20-008 

NRC Staff Reply to Mr. Shea’s Motion for Leave to Respond and  
Mr. Shea’s Response to NRC Staff Answer  

INTRODUCTION 

Pursuant to 10 C.F.R. § 2.323(c) and the Atomic Safety and Licensing Board (Board) 

Order dated October 8, 2020,1 the Staff of the U.S. Nuclear Regulatory Commission (NRC Staff) 

hereby replies to Mr. Joseph Shea’s motion for leave to respond to the NRC Staff’s answer and 

his accompanying response.2  For the reasons set forth herein, both Mr. Shea’s motion to set 

aside the immediate effectiveness of the Order and the motion for leave to respond should be 

denied. 

BACKGROUND 

On September 22, 2020, Mr. Shea filed a response to the Order,3 requesting a hearing 

on whether the Order should be sustained and moving to set aside the immediate effectiveness 

 
1  Order (Scheduling Oral Argument and Summarizing Prehearing Conference), (Oct. 8, 2020) 

(ML20282A652), at 2 (unpublished); see also September 30, 2020 Pre-hearing Conference 
Transcript, (Sept. 30, 2020) (ML20281A329), at 26–27, 32 (unpublished).  

2  Joseph Shea’s Motion for Leave to Reply to the NRC Staff Answer (Motion for Leave) and Joseph 
Shea’s Reply to the NRC Staff Answer (Response), (Oct. 5, 2020) (ML20279A914).   
Although 10 C.F.R. § 2.323(c) refers to a movant’s limited right to “reply” to an answer in response to a 
motion, the NRC Staff hereinafter refers to Mr. Shea’s instant filing as a “response” in accordance 
with the Board’s Order dated October 8, 2020.  See Order (Scheduling Oral Argument and 
Summarizing Prehearing Conference), (Oct. 8, 2020) (ML20282A652), at 2. 

3  Order Prohibiting Involvement in NRC-Licensed Activities Immediately Effective, IA-20-008 (August 
24, 2020) (Adams Accession No. ML20219A676) (Order); In the Matter of Joseph Shea, Tennessee 
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of the Order.4  The NRC Staff responded to Mr. Shea’s motion to set aside the immediate 

effectiveness of the Order on September 28, 2020.5  On September 30, 2020, the Atomic Safety 

and Licensing Board (Board) held a prehearing conference in this matter, after which the Board 

issued an Order setting October 5, 2020, as the deadline for submission of any further motions 

from Mr. Shea.6  Mr. Shea then filed the instant Motion for Leave and accompanying Response. 

DISCUSSION 

I. Legal Standards  

A. Limited Right to Respond to a Motion 

Under NRC’s regulations, motion practice before a presiding officer involves only a 

motion and an answer.  Indeed, NRC’s rules of practice expressly state that “[t]he moving party 

has no right to reply” to an answer in response to a motion, except in limited circumstances.7  

This regulation puts a moving party on notice that its original motion should be exhaustive in 

support of the subject matter.8  Nevertheless, the presiding officer may grant the moving party 

the right to respond “only in compelling circumstances, such as where the moving party 

demonstrates that it could not reasonably have anticipated the arguments to which it seeks 

 
Valley Authority, Chattanooga, TN, 85 Fed. Reg. 53,423 (Aug. 28, 2020). 

4  Joseph Shea’s Motion to Set Aside the Immediate Effectiveness of an Order Banning Him From 
Engaging In NRC-licensed Activities, Answer, And Request For Hearing, (Sept. 22, 2020) 
(ML20266G394). 

5  NRC Staff Answer to Motion to Set Aside the Immediate Effectiveness of the Order and Answer to the 
Request for a Hearing, (Sept. 28, 2020) (NRC Staff Answer). 

6  Order (Scheduling Initial Prehearing Teleconference), (Sept. 29, 2020) (ML20273A304) 
(unpublished); 30 September 2020 Pre-hearing Conference Transcript (ML20281A329), at 26–27; see 
also Order (Scheduling Oral Argument and Summarizing Prehearing Conference), (Oct. 8, 2020) 
(ML20282A652), at 2. 

7  10 C.F.R. § 2.323(c) (emphasis added). 
8  Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), CLI–91–8, 33 NRC 461, 469 

(1991) (citing 10 C.F.R. § 2.730 [now 10 C.F.R § 2.323]) (noting that the Commission expects “movants 
to anticipate potential arguments and lengthy responses and to frame their opening pleadings 
accordingly”); Pub. Serv. Co. of New Hampshire (Seabrook Station, Units 1 & 2), 1987 WL 383710, at 
*1 (1987) (unpublished) (citing 10 C.F.R. § 2.730(c) [now 10 C.F.R § 2.323(c)]). 
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leave to reply.”9  Where an answer merely contains logical responses to a motion, compelling 

circumstances warranting an opportunity to respond do not exist.10 

B. The Evidentiary Framework for Challenging the Immediate Effectiveness of an 
Order 

Challenges to the immediate effectiveness of an order may be made pursuant to 10 

C.F.R. § 2.202(c)(2)(i) of the Commission’s regulations.  The regulation provides that the subject 

of the order may move the presiding officer to set aside the immediate effectiveness of the order 

on the ground that the order, including the need for immediate effectiveness, is not based on 

adequate evidence but on mere suspicion, unfounded allegations, or error.11  A motion to set 

aside the immediate effectiveness of an order must state with particularity the reasons why the 

order is not based on adequate evidence and must be accompanied by affidavits or other 

evidence relied on by the person challenging the immediate effectiveness of an order.12   

The evidentiary framework that applies to motions to set aside the immediate 

effectiveness of an order is set forth in § 2.202(c)(2)(vi).  Specifically, the movant bears the 

burden of going forward, i.e., to challenge the order by coming forward with particular reasons 

why the order is not based on adequate evidence but on mere suspicion, allegation, or error.13  

The NRC Staff then bears the burden of persuasion to demonstrate that adequate evidence 

 
9  10 C.F.R. § 2.323(c) (emphasis added). 
10  Entergy Nuclear Generation Co. & Entergy Nuclear Operations, Inc. (Pilgrim Nuclear Power Station), 

CLI-12-6, 75 NRC 352, 374 n.138 (2012) (finding no compelling circumstances where the moving party 
should have anticipated the arguments in the answer, which were logical responses to the party’s 
motion). 

11  10 C.F.R. § 2.202(c)(2)(i). 
12  Id. 
13  10 C.F.R. § 2.202(c)(2)(vi); see also Hearings on Challenges to the Immediate Effectiveness of 

Orders, 80 Fed. Reg. 63,409, 63,411–12 (Oct. 20, 2015). 
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supports the grounds for the immediately effective order and that immediate effectiveness is 

warranted.14   

Adequate evidence exists “when facts and circumstances within the NRC [S]taff’s 

knowledge, of which it has reasonably trustworthy information, are sufficient to warrant a person 

of reasonable caution to believe that the charges specified in the order are true and that the 

order is necessary to protect the public health, safety, or interest.”15  The adequate evidence 

standard is not onerous.16  The Commission has likened the adequate evidence test to a 

probable cause standard, where the evidence must consist of more than uncorroborated 

suspicion or accusation, but it need not rise to the level of preponderance of the evidence.17   

II. Mr. Shea Has Not Demonstrated Compelling Circumstances Warranting a Response 

The Board should deny Mr. Shea’s Motion for Leave to file a response because Mr. 

Shea has failed to demonstrate that compelling circumstances exist here, contrary to the 

requirements in 10 C.F.R § 2.323(c).  Specifically, Mr. Shea has not shown that the NRC Staff 

Answer presents any new information or legal analysis that Mr. Shea could not have reasonably 

anticipated.  As such, Mr. Shea’s Motion for Leave should be denied.  

A. The NRC Staff Answer Does Not Present New or Unanticipated Factual Information  

1. The Level of Evidence Provided to Mr. Shea Is Consistent with Commission Policy 

The factual information relied upon in the NRC Staff Answer is not new or unanticipated.  

In his Motion for Leave, Mr. Shea states that the NRC Staff Answer relies on documents and 

 
14  10 C.F.R. § 2.202(c)(2)(vi); see also Hearings on Challenges to the Immediate Effectiveness of 

Orders, 80 Fed. Reg. at 63,411–12. 
15  Revisions to Procedures to Issue Orders: Challenges to Orders That Are Made Immediately Effective, 

57 Fed. Reg. 20,194, 20,196 (May 12, 1992); see also Adv. Med. Sys. (Geneva, OH), CLI-94-6, 39 
NRC 285, 301–02 (1994). 

16  Safety Light Corp. (Bloomsburg, Pennsylvania Site), LBP-05-2, 61 NRC 53, 60 (2005) (internal 
citations omitted) (Materials License Suspension); see also Order (Scheduling Oral Argument and 
Summarizing Prehearing Conference) (Oct. 8, 2020) (ML20282A652), at 3 n.11. 

17  Revisions to Procedures to Issue Orders: Challenges to Orders that are Made Immediately Effective, 
57 Fed. Reg. at 20,196; Safety Light Corp., LBP-05-2, 61 NRC at 60 (citations omitted). 
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“new factual assertions” to support the immediate effectiveness of the Order.  For example, Mr. 

Shea asserts that the NRC Staff Answer makes new factual assertions based on excerpts of the 

interview transcripts for Ms. Beth Wetzel and Ms. Deanna Fults.18  Mr. Shea further suggests 

that he should have been provided the full transcripts from these interviews, in addition to the 

rest of the NRC Staff’s evidence.19  This argument lacks merit.  As already addressed in the 

NRC Staff Answer, the Commission specifically declined to require provision of the full Report of 

Investigation (ROI) and exhibits before issuance of an immediately effective order.20  Following 

the Commission’s direction with respect to cases involving discrimination, Mr. Shea was given a 

redacted copy of the ROI before the PEC on June 25, 2020.21  Mr. Shea could have reasonably 

anticipated that the NRC Staff Answer would rely upon the relevant pieces of evidence from the 

Order and the ROI that undergird the NRC Staff’s decision to make the Order immediately 

effective.   

And Mr. Shea already had the opportunity to challenge the adequacy of the evidence 

supporting the Order.  Pursuant to 10 C.F.R. § 2.202(c)(2)(vi), a person challenging the 

immediate effectiveness of an order bears the burden of going forward (i.e., challenging the 

order).22  Under the § 2.202(c)(2) evidentiary framework, it was Mr. Shea’s burden in the first 

instance to “state with particularity the reasons that the order is not based on adequate 

 
18  Motion for Leave at 2–3. 
19  See Motion for Leave at 3 n.9. 
20   Hearings on Challenges to the Immediate Effectiveness of Orders, 80 Fed. Reg. at 63,416–17; see 

also NRC Staff Answer at 15. 
21  Staff Requirements—SECY-02-0166—Policy Options and Recommendations for Revising The NRC’s 

Process For Handling Discrimination Issues (Mar. 26, 2003), at 2 (ML030850783) 
(SRM-SECY-02-0166) (noting that the OI report, with appropriate redactions and without the 
supporting documentation, should be provided to the participants before the PEC).  The ROI includes 
an account of OI’s investigation, including interview summaries and descriptions of all exhibits.  In 
addition, the ROI provides an exposition of the agent’s analysis, which evaluates the evidence 
collected during the investigation, documents the weight given to each piece of evidence, and 
articulates the reasoning supporting the final conclusion.  ROI at 9-42. 

22  10 C.F.R. § 2.202(c)(2)(vi); see also Hearings on Challenges to the Immediate Effectiveness of 
Orders, 80 Fed. Reg. at 63,411. 
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evidence,” but rather on mere suspicion, unfounded allegations, or error.23  Mr. Shea’s failure to 

challenge the facts in the Order and the ROI in his motion to set aside the immediate 

effectiveness of the Order does not establish compelling circumstances warranting a response.  

Allowing Mr. Shea an opportunity to respond and supplement his deficient motion to set aside 

the immediate effectiveness of the Order would effectively eliminate Mr. Shea’s regulatory 

burden at this stage to provide, with particularity, the reasons that the Order is not based on 

adequate evidence. 

2. Because NRC Staff Was Obligated to Present Evidence in Its Answer, NRC Rules of 
Practice Do Not Provide Mr. Shea an Automatic Right to Respond 

The inclusion of affidavits and other supporting evidence in the NRC Staff Answer was 

not only reasonably anticipatable, it was required.24  As noted above, under 10 C.F.R. 

§ 2.202(c)(2)(vi), a person challenging the immediate effectiveness of an order bears the burden 

of going forward, while the NRC Staff bears the burden of persuasion.25  This means that the 

NRC must demonstrate that adequate evidence supports the grounds for the immediately 

effective order and that immediate effectiveness is warranted.26  To show adequate evidence, 

the NRC was required to present the “facts and circumstances” to demonstrate the need for the 

order.27  Notably, the adequate evidence test is used only to challenge the immediate 

effectiveness of an order at the outset of the proceeding and “serves merely as a preliminary 

 
23  10 C.F.R. §§ 2.202(c)(2)(i) and (vi). 
24  10 C.F.R. § 2.202(c)(2)(vi); see also 10 C.F.R. § 2.323(c) (“a party may file an answer in support of or 

in opposition to the motion, accompanied by affidavits or other evidence”) (emphasis added). 
25  10 C.F.R. § 2.202(c)(2)(vi); see also Hearings on Challenges to the Immediate Effectiveness of 

Orders, 80 Fed. Reg. at 63,411. 
26  10 C.F.R. § 2.202(c)(2)(vi); see also Hearings on Challenges to the Immediate Effectiveness of 

Orders, 80 Fed. Reg. at 63,417. 
27  Revisions to Procedures to Issue Orders: Challenges to Orders That Are Made Immediately Effective, 

57 Fed. Reg. 20,194, 20,196 (May 12, 1992). 
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procedural safeguard” prior to a hearing on the merits of the order.28  Under this framework, 

upon Mr. Shea’s motion to set aside the immediate effectiveness of the Order, the NRC Staff 

was thus required to demonstrate the adequacy of the underlying evidence supporting the 

Order.  To that end, the NRC Staff complied with NRC’s rule of practice and filed an answer 

accompanied by affidavits from two key NRC Staff members, Messrs. Echavarria and Gifford, 

along with other supporting evidence.   

In the Motion for Leave, Mr. Shea points to these affidavits to support his claim that he 

has been “sandbagged” because the NRC Staff Answer contains new factual assertions.29  But 

as explained above, the NRC Staff simply complied with NRC’s rules of practice by including the 

necessary affidavits and evidence to demonstrate adequate evidence and carry its burden of 

persuasion.  Mr. Shea’s claim that this was unforeseeable rings hollow in light of the 

Commission’s 2015 clarification of the evidentiary burdens for challenges to the immediate 

effectiveness of an order and the plain language of 10 C.F.R. § 2.202.30  

B. The NRC Staff Answer Does Not Present New or Unanticipated Legal Analyses 

The legal analysis provided in the NRC Staff Answer is based on long-established 

precedent related to 10 C.F.R. § 50.7 and is neither new nor unanticipated.  In his Motion for 

Leave, Mr. Shea asserts that the NRC Staff Answer presents an “unprecedented” position that 

“an immediate ban for violating 10 C.F.R. § 50.5 can be based on a ‘prima facie’ evidentiary 

showing of a 10 C.F.R. § 50.7 violation.”31  However, the NRC Staff’s answer responding to Mr. 

Shea’s motion to set aside immediate effectiveness demonstrated adequate evidence for the 

two prongs of § 50.5: (1) that Mr. Shea violated § 50.7, and (2) that Mr. Shea’s violation was 

 
28  Revisions to Procedures to Issue Orders: Challenges to Orders that are Made Immediately Effective, 

57 Fed. Reg. at 20,197. 
29  Motion for Leave at 3–4. 
30  Hearings on Challenges to the Immediate Effectiveness of Orders, 80 Fed. Reg. at 63,417.  
31  Motion for Leave at 2. 
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intentional.  Mr. Shea incorrectly asserts that the NRC Staff’s use of the term “prima facie” alters 

the basis of the Order and was legal error.  The NRC Staff’s use of the term prima facie, 

however, was with respect to establishing the elements of the underlying violation of 10 C.F.R. 

§ 50.7.  To support the immediately effectiveness of an order, the NRC Staff must show 

adequate evidence that (1) there was a violation of a Commission regulation and (2) that the 

violation was willful.32   Because Mr. Shea’s regulatory violation is of the employee protection 

standard, as a necessary predicate to the determination of wrongdoing, the NRC Staff 

appropriately applied the Commission’s framework for violations of § 50.7 by showing, through 

adequate evidence, each element of discrimination.33  Reliance on a straightforward application 

of NRC’s regulations and well-established case law does not constitute a new or 

“unprecedented” legal position.  Rather, the NRC Staff presents a logical, legal analysis in 

response to Mr. Shea’s motion that Mr. Shea should have reasonably anticipated.34  Thus, Mr. 

Shea has not demonstrated that compelling circumstances exist. 

In effect, Mr. Shea seeks to impermissibly open the door to challenges that are properly 

left to the hearing on the merits of the Order.  Mr. Shea was permitted an opportunity to 

challenge the immediate effectiveness of the Order and exhaustively present his position.  That 

he now wishes to bolster his original pleading is insufficient to demonstrate compelling 

circumstances.  Mr. Shea’s Motion for Leave should therefore be denied. 

Nevertheless, should the Board choose to grant Mr. Shea’s Motion for Leave and 

consider his improper Response, the Board should deny Mr. Shea’s motion to set aside the 

immediate effectiveness of the Order.  As further explained in Section III below, the NRC Staff 

has shown that the Order issued to Mr. Shea is based on adequate evidence and is necessary 

 
32  Safety Light Corp. (Bloomsburg, Pennsylvania Site), LBP-05-2, 61 NRC 53, 61 (2005) (internal 

citations omitted) (Materials License Suspension). 
33  Tennessee Valley Auth. (Watts Bar Nuclear Plant, Unit 1; Sequoyah Nuclear Plant, Units 1 and 2; 

Browns Ferry Nuclear Plant, Units 1, 2, and 3), CLI-04-024, 60 NRC 160, 183 (Aug. 18, 2004). 
34  Pilgrim, CLI-12-6, 75 NRC at 374 n.138. 
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to protect the public health and safety.  Moreover, Mr. Shea’s Response still fails to demonstrate 

that the Order is based on mere suspicion, unfounded allegations, or error. 

III. Mr. Shea’s Response Still Does Not Demonstrate that the Order Is Based on Mere 
Suspicion, Unfounded Allegations, or Error   

The NRC Staff showed, through adequate evidence, that Mr. Shea engaged in 

deliberate misconduct in violation of 10 C.F.R. § 50.5, which caused his employer, TVA, to be in 

violation of 10 C.F.R. § 50.7.  The regulation at § 50.5(a) states that “[a]ny . . . employee of a 

licensee . . . may not: (1) [e]ngage in deliberate misconduct that causes or would have caused, if 

not detected, a licensee . . . to be in violation of any rule, regulation, or order.”  Pursuant to 

§ 50.5(c), deliberate misconduct means “an intentional act or omission that the person knows: 

(1) [w]ould cause a licensee . . . to be in violation of any rule, regulation, or order.”  Thus, a 

necessary part of showing adequate evidence of a violation of § 50.5 is showing (1) that a 

regulation was violated, and (2) that the violation was intentional.  When the underlying violation 

at issue is § 50.7, the NRC Staff must set forth adequate evidence establishing a violation of 

that regulation.  Here, the Order issued to Mr. Shea stated that he engaged in deliberate 

misconduct that caused a violation of § 50.7.35  The Order also details the evidence surrounding 

the § 50.7 violation.36   

Mr. Shea is incorrect to claim that NRC Staff’s reliance on the Commission’s decision in 

TVA is “wholly inapt.”37  TVA is the seminal Commission decision regarding violations of § 50.7.  

While the NRC Staff agrees that TVA does not speak to an immediately effective order, it is 

entirely appropriate to rely on the framework established in TVA to show, through adequate 

evidence at this stage of the proceeding, that Mr. Shea caused a violation of § 50.7.  To refute a 

 
35  Order at 3.   
36  Id. at 2. 
37  Response at 3–4 (citing Tenn. Valley Auth. (Watts Bar Nuclear Plant, Unit 1), CLI-04-24, 60 N.R.C. 

160 (2004)). 
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challenge to the immediate effectiveness of an order, the NRC Staff must only show adequate 

evidence, akin to a showing of probable cause.38  Ultimately, at the hearing on the merits of the 

Order, the NRC Staff will have to show by preponderant evidence that Mr. Shea caused a 

violation of § 50.7.  Such a showing will require employing the framework set forth by the 

Commission in TVA.  Therefore, at this preliminary stage of the proceeding, it is appropriate for 

the NRC Staff Answer to utilize the elements of discrimination clarified in TVA to demonstrate 

that there is adequate evidence supporting the Order.  

A. The NRC Staff Answer Set Forth Adequate Evidence to Justify the Immediate 
Effectiveness of the Order 

Mr. Shea asserts that the NRC Staff did not proffer any evidence to support the 

immediately effective ban.39  He subsequently acknowledges that the NRC Staff did proffer 

evidence, but generally asserts that it was “vague and undefined.”40  Mr. Shea’s objection is 

based on the premise that other similarly situated, high-ranking licensee officials could also be 

subject to an immediately effective order.41  But Mr. Shea fails to demonstrate how this generic 

concern reflects a lack of adequate evidence for the immediate effectiveness of the Order.  As 

previously noted, adequate evidence is akin to a probable cause standard and is not onerous, 

as the Board itself points out.42  Rather, the adequate evidence test is to ensure that an 

immediately effective order is based on “reasonably trustworthy information.”43 

 
38  Revisions to Procedures to Issue Orders: Challenges to Orders that are Made Immediately Effective, 

57 Fed. Reg. at 20,197; Safety Light Corp., LBP-05-2, 61 NRC at 60 (citations omitted). 
39  Response at 4. 
40  Id. 
41  Id. at 4–5. 
42    Order (Scheduling Oral Argument and Summarizing Prehearing Conference), (Oct. 8, 2020) 

(ML20282A652), at 3 n.11. 
43  Revisions to Procedures to Issue Orders: Challenges to Orders that are Made Immediately Effective, 

57 Fed. Reg. at 20,196; Safety Light Corp., LBP-05-2, 61 NRC at 60 (citations omitted). 
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Moreover, 10 C.F.R. § 2.202(a)(5) specifically allows for orders to be made immediately 

effective when the violation is willful.  As stated in the NRC Staff Answer, the  NRC Staff made 

the Order immediately effective because of the significance of Mr. Shea’s violation of the 

employee protection regulation, Mr. Shea’s broad sphere of influence, and the public health and 

safety consequences of Mr. Shea’s continued involvement in NRC-licensed activities.44  

Although Mr. Shea cites Safety Light and correctly acknowledges the two part test for 

immediately effective orders (i.e. that adequate evidence exists to show a regulatory violation 

and that the violation was willful or poses a risk to the public health and safety), he also asserts, 

without any support, that Safety Light does not apply to an unlicensed individual.45  While it is 

true that Safety Light involved a licensee and not an unlicensed individual, the case is relevant 

here because it restates the regulatory test: that the immediate effectiveness of an order should 

be upheld if there is adequate evidence to support both (1) the violation and (2) the willfulness or 

public health and safety concern.46  Mr. Shea’s assertion that Safety Light should not apply to an 

unlicensed individual is incorrect and inconsistent with the regulatory framework. 

B. Deliberate Misconduct Is a Subset of Willful Misconduct and Use of the Word 
Willful in the NRC Staff Answer is Not Error 

In his Response, Mr. Shea asserts that the NRC Staff Answer “now appears to allege 

that the violation against Mr. Shea is not for deliberate misconduct, but rather is for willful 

misconduct (or less).”47  But Mr. Shea’s argument that the NRC Staff altered the standard is a 

misrepresentation of the NRC Staff’s position.  Mr. Shea’s claim that the NRC Staff is reframing 

the violation also implies that willfulness is a lesser standard than deliberate misconduct.  He is 

incorrect on both counts.  The Order and the NRC Staff Answer state that Mr. Shea engaged in 

 
44  NRC Staff Answer at 12. 
45  Response at 6 n.20. 
46  See 10 C.F.R. § 2.202(a)(5). 
47  Response at 7. 
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deliberate misconduct.48  The NRC Staff Answer refers to willful misconduct, but those instances 

are primarily when the NRC Staff Answer is quoting a document that uses the term willful.49   

Furthermore, Mr. Shea implies that willfulness is a lesser standard than deliberateness.  

But as NRC’s Enforcement Policy makes clear (and as previously noted in the NRC Staff 

Answer)50 a willful violation refers to conduct involving either a careless disregard for 

requirements or a deliberate violation of requirements.51  Willfulness is not a third standard, 

rather it is a term that encompasses both deliberateness and careless disregard.  As pertains to 

Mr. Shea, and as is clear in both the Order and the NRC Staff Answer, Mr. Shea engaged in 

deliberate misconduct.  Mr. Shea’s assertion that the basis for the Order against him has shifted 

is simply wrong. 

C. The NRC Staff Provided Adequate Evidence to Show that Mr. Shea Acted 
Deliberately  

Mr. Shea appears to assert that the NRC Staff did not provide adequate evidence of 

deliberate misconduct because the NRC Staff did not demonstrate a finding of intent.52  Under 

the standard Mr. Shea asserts, the NRC Staff could never establish deliberate misconduct so 

long as the individual denied the violation.  It is well established that evidence of a deliberate 

violation need not rely on a confession, but rather can be established through circumstantial 

evidence.53  Here, the NRC Staff has provided adequate circumstantial evidence that Mr. Shea 

engaged in deliberate misconduct.   

 
48  Order at 3; NRC Staff Answer at 2, 6, 11–14. 
49  See, e.g., NRC Staff Answer at 3 (citing the text of 10 C.F.R. § 2.202(a)(5)); NRC Staff Answer at 5 

(quoting Safety Light Corp., LBP-05-2, 61 NRC at 61); NRC Staff Answer at 13 (quoting Mr. Shea’s 
motion to set aside the immediate effective of the Order). 

50  NRC Staff Answer at 13 n.55. 
51  NRC Enforcement Policy, Section 7.0 (Jan. 15, 2020), at 84 (ML19352E921). 
52  Response at 8–9. 
53  Tenn. Valley Auth., CLI-04-24, 60 NRC at 198–99 (acknowledging Board findings based on both 

witness credibility and inferences drawn from circumstantial evidence); David Geisen, CLI-10-23, 72 
NRC 210, 242–43 (2010) (“the fact that the majority assigned less weight to [circumstantial] evidence 
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Indeed, Safety Light sets forth a test for determining whether adequate evidence 

supports willfulness.54  In that case, Safety Light had failed to make payments to its 

decommissioning trust fund, which was required by its license.  Safety Light knew it was 

required to make the payments and did not do so.  Safety Light attempted to argue that its 

violation was not willful because it lacked the resources to make the payments, it would have 

gone out of business if it had made the payments, and it intended to make the payments as 

soon as it had the necessary resources.55  The Board held, in relevant part, that willfulness in 

the context of 10 C.F.R. § 2.202 means that someone intentionally performs an act that it knows 

is prohibited.56  Accordingly, the Board appropriately looked to see if adequate evidence 

supported the conclusion that Safety Light’s violation was “willful—i.e. deliberate, intentional or 

knowing (as opposed to negligent or accidental).”57   

Here, the Board should do the same.  It is undisputed that Mr. Shea is fully aware of the 

requirements of § 50.7.  The NRC Staff has also presented adequate evidence that Mr. Shea 

intentionally terminated Ms. Wetzel, in part, because she engaged in a protected activity.  As 

such, the NRC Staff has established, through adequate evidence, that the termination of Ms. 

Wetzel was a deliberate violation of § 50.7.  Nothing more is needed to uphold the Order’s 

immediate effectiveness.58   

 
than the Staff would prefer does not mean that the majority made a legal determination that all (or 
even some) circumstantial evidence must be ignored because of its circumstantial nature.  Had the 
Board actually made that determination, it would have committed legal error for the reasons set forth 
by the Staff.”)). 

54  Safety Light Corp., LBP-05-2, 61 NRC at 61. 
55  Id. 
56  Id. at 62. 
57  Id. at 63. 
58  Mr. Shea suggests that because the NRC Staff chose not to pursue an individual enforcement action 

against a manager involved in the events at issue, the NRC Staff must have concluded that there was 
no willfulness with respect to the § 50.7 violation.  Response at 10.  This is not correct.  The NRC Staff 
decided not to pursue enforcement action against that individual, but the NRC Staff nonetheless 
issued an NOV and proposed civil penalty to TVA, escalated for willfulness.  See Notice of Violation 
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D. Eastern Testing Does Not Support Discrediting Witness Testimony in This Case 

Mr. Shea appears to suggest that Eastern Testing holds that if there is any way to 

challenge the credibility of the witness, the testimony should be fully discarded.59  However, 

Eastern Testing does not support that proposition.  In Eastern Testing, the NRC Staff had 

suspended Eastern Testing & Inspection, Inc.’s (ETI) license, effective immediately, for several 

violations of Part 30 and Part 34 (as opposed to violations of the employee protection 

regulations).60  Part of the NRC Staff’s order relied solely on the testimony of Mr. Bhatt, a former 

ETI employee.  As part of the challenge to immediate effectiveness, ETI proffered affidavits of 

other ETI employees, who explained that Mr. Bhatt had been fired from ETI for acts of 

dishonesty, including misuse and theft of client property.  The NRC Staff did not refute ETI’s 

description of the circumstances surrounding Mr. Bhatt’s termination.61  As such, the Board 

found that Mr. Bhatt’s reliability as a witness was in doubt and was unable to credit his testimony 

as sufficiently reliable to provide adequate evidence.  Thus, for those violations that relied solely 

on the testimony of Mr. Bhatt, the Board found the NRC Staff had not demonstrated adequate 

evidence.62  Unlike ETI where the violations were unrelated to employee protection and the 

witness’ credibility was in doubt based on the factors leading to his (unrelated) termination, the 

issue in this case is in fact the circumstances surrounding the termination of Ms. Wetzel.  To 

discount the reliability of Ms. Wetzel’s testimony as a threshold matter would therefore be 

unreasonable.  Moreover, the NRC Staff has numerous sources of evidence to refute Mr. Shea’s 

statements regarding why he terminated Ms. Wetzel.  There is no portion of the Order that relies 

 
and Proposed Imposition of Civil Penalty to TVA, EA-20-006 & EA-20-007 (Aug. 24, 2020) 
(ML20218A483 (package)).   

59  Response at 22 n.77, 24–25 (citing Eastern Testing and Inspection, Inc., LBP-96-9, 43 NRC 211, 220 
(1996)). 

60  Eastern Testing, LBP-96-9, 43 NRC at 216–17. 
61  Id. at 220. 
62  Id.  Despite the finding of inadequate evidence with respect to those violations based solely on Mr. 

Bhatt’s testimony, the Board ultimately upheld the immediate effectiveness of the suspension order.  
Id. at 228. 
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upon the testimony of a single witness.  Furthermore, there is no witness in the present case 

who was terminated from TVA for theft or other acts of dishonesty.  Thus, Eastern Testing 

provides no support for the threshold discounting of any witness’s testimony in this case.   

E. At Best, Mr. Shea’s Response Reflects Factual Disputes Warranting an Evidentiary 
Hearing, Not Whether the Order Is Supported By Adequate Evidence 

Mr. Shea states numerous disputes with evidence the NRC Staff has proffered.  For 

example, Mr. Shea disagrees with the NRC Staff’s rationale for finding some of Ms. Wetzel’s 

emails to be protected activity.63  But the Board need not rule on this issue at this time.  The 

NRC Staff has shown, through adequate evidence (and Mr. Shea does not appear to dispute) 

that Ms. Wetzel engaged in protected activity.  Ms. Henderson identified Ms. Wetzel as an 

alleger to the NRC regarding the chilled work environment at TVA in Ms. Henderson’s 

harassment complaint.  Ms. Wetzel also participated in a DOL proceeding regarding Ms. Terri 

Michelle Conner’s retaliation complaint against Ms. Henderson.64  Similarly, Mr. Shea does not 

appear to dispute that Ms. Wetzel engaged in protected activity when she made statements to 

the TVA Office of the General Counsel (OGC) about the chilled work environment.65  There is 

simply no need for the Board to reach Mr. Shea’s disputes concerning the meaning of Ms. 

Wetzel’s emails at this time, as there is adequate evidence of protected activity in both Ms. 

Henderson’s harassment complaint and Ms. Wetzel’s discussions with TVA OGC. 

Similarly, Mr. Shea quibbles with the reference to the Employee Concerns Program 

(ECP) reports in the Gifford Affidavit.  Mr. Gifford explained in his affidavit the reasons why the 

NRC Staff did not find credible Mr. Shea’s statements that he terminated Ms. Wetzel for making 

“unfounded, disrespectful, and false’” statements about Ms. Henderson.  The NRC Staff’s 

 
63  Response at 12, 16. 
64  NRC Staff Answer at 6–7. 
65  Id. at 8. 

 



16 

 

credibility determination was based, in part, on the Employee Concerns Program reports, which 

documented that Ms. Henderson did in fact engage in behaviors that were precursors to a 

chilled work environment, including creating the perception that employees would be “written 

up” for disagreeing with her.66  In his affidavit, Mr. Gifford proffered multiple reasons why the 

NRC Staff did not believe Mr. Shea’s reasons for terminating Ms. Wetzel.  One such reason was 

because the statements Ms. Wetzel made about Ms. Henderson were consistent with Ms. 

Henderson’s behaviors as documented in the TVA Employee Concerns Program reports.67  This 

evidence calls into question Mr. Shea’s assertion that Ms. Wetzel’s statements were either 

“unfounded” or “false.”  Ultimately, the Board must determine whether Mr. Shea’s explanation for 

terminating Ms. Wetzel is indeed the reason Ms. Wetzel was terminated or whether, as the NRC 

Staff determined, she was terminated based, in part, on her protected activities.  However, at 

this preliminary stage, all that is necessary is for the NRC Staff to demonstrate adequate 

evidence—i.e. “when the facts and circumstances within the NRC Staff’s knowledge, of which it 

has reasonably trustworthy information, are sufficient to warrant a person of reasonable caution 

to believe that the charges specified in the order are true.”68  The NRC Staff has proffered 

adequate evidence to show that, notwithstanding Mr. Shea’s explanation, Ms. Wetzel’s 

protected activities contributed to Mr. Shea’s reason for terminating her.  And the NRC Staff has 

met its burden for the Board to uphold the Order’s immediate effectiveness. 

Mr. Shea also disagrees with the Echavarria Affidavit.69  But his disagreements amount 

to nothing more than an argument over how much weight to give various pieces of evidence 

gathered by OI during the investigation.  This type of dispute is not germane to whether the 

 
66  Gifford Affidavit, ¶ 7 (citing ECP reports).       
67  Id. 
68  Revisions to Procedures to Issue Orders: Challenges to Orders that are Made Immediately Effective, 

57 Fed. Reg. at 20,196 (emphasis added); Order (Scheduling Oral Argument and Summarizing 
Prehearing Conference), (Oct. 8, 2020) (ML20282A652), at 3 n.11. 

69  Response at 15–20. 
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NRC Staff has shown adequate evidence such that a person of reasonable caution would 

believe that Mr. Shea had in fact terminated Ms. Wetzel based, in part, on her protected activity.  

Rather, it is a dispute properly left to the hearing on the merits.    

Mr. Shea also asserts error because the affidavit on behalf of the Office of Enforcement 

is from the Enforcement Specialist assigned to this matter (Mr. Gifford) rather than from the 

Director of the Office of Enforcement.70  Mr. Shea cites no law or policy to support his theory 

that an affidavit must be from the Director, and indeed there is none.  The NRC Staff followed its 

standard practice, as set forth in the Enforcement Manual, by having the enforcement specialist 

assigned to the case submit an affidavit in support of the NRC Staff Answer.71  Similarly, Mr. 

Shea attempts to undermine Mr. Gifford’s affidavit, stating that there have been inspections to 

support Mr. Shea’s view that the work environment at TVA is not chilled.72  Whether the work 

environment at TVA is in fact chilled quite simply has nothing to do with this case.  Employees 

remain protected from retaliation whether the concerns they raise are ultimately proven to be 

true or not.73  Significantly, none of Mr. Shea’s objections go to the single issue before the Board 

at this time, namely whether the NRC Staff has shown, through adequate evidence, that Mr. 

Shea terminated Ms. Wetzel based, in part, on her protected activity.   

Lastly, Mr. Shea attempts to discredit the testimony of both Ms. Wetzel and Ms. Fults.74 

The NRC Staff disagrees with Mr. Shea’s characterization of the testimony of Ms. Wetzel and 

Ms. Fults and disputes his reasons for discounting their testimony.  However, as with several of 

Mr. Shea’s other arguments, this is not the appropriate point in the proceeding for that dispute.  

 
70  Response at 20–21. 
71  See NRC Enforcement Manual, Part I, Section 2.7.2.A.3 (Oct. 1, 2019), at 154 (ML19274C228). 
72  Response at 21. 
73  Tenn Valley Auth., 60 NRC at 208. “an employee is participating in a ‘protected activity’ when he 

raises safety-related issues. . . .  This interpretation is consistent with the rule of statutory construction 
that remedial legislation (such as whistleblower and anti-discrimination statutes) should be broadly 
interpreted in order to accomplish its goals (internal citation omitted).”   

74  Response at 22–25. 
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The weight given to the testimony of any witness—including Ms. Wetzel, Ms. Fults, and Mr. 

Shea himself—is ultimately a determination for the Board in the evidentiary hearing on the 

merits of the Order.  As required during the preliminary stage of this proceeding, the NRC Staff 

has shown, through adequate evidence (e.g., enough evidence that a person of reasonable 

caution would believe), that Mr. Shea terminated Ms. Wetzel based, in part, on her engagement 

in protected activities.  Nothing more should be decided at this stage.   

CONCLUSION 

The NRC Staff has established through adequate evidence that Mr. Shea (1) was aware 

of the employee protection regulation at 10 C.F.R. § 50.7, and (2) intentionally terminated Ms. 

Wetzel from her employment with TVA based, in part, on her protected activities.  Thus, the 

Board should deny Mr. Shea’s motion to set aside the immediate effectiveness of the Order. 

/Signed (electronically) by/ 
Sara Brock Kirkwood 
Counsel for NRC Staff  
Mail Stop: O-14-A44 
U.S. Nuclear Regulatory Commission 
Washington, DC 20555-0001 
Telephone: (301) 287-9187 
E-mail: Sara.Kirkwood@nrc.gov 
Executed in Accord with 10 CFR 2.304(d) 
Rebecca Susko 
Counsel for NRC Staff  
Mail Stop: O-14-A44 
U.S. Nuclear Regulatory Commission 
Washington, DC 20555-0001 
Telephone: (301) 415-0032 
E-mail: Rebecca.Susko@nrc.gov 
Executed in Accord with 10 CFR 2.304(d) 
Joe I. Gillespie 
Counsel for NRC Staff  
Mail Stop: O-14-A44 
U.S. Nuclear Regulatory Commission 
Washington, DC 20555-0001 
Telephone: (301) 287-9184 
E-mail: Joe.Gillespie@nrc.gov 

Dated in Arlington, Virginia 
this 13th day of October 2020 

mailto:Rebecca.Susko@nrc.gov


     

 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 

In the Matter of 

JOSEPH SHEA Docket No. IA-20-008 

Certificate of Service 

Pursuant to 10 C.F.R § 2.305, I hereby certify that copies of the foregoing “NRC Staff Reply to 

Mr. Shea’s Motion for Leave to Respond and Mr. Shea’s Response to NRC Staff Answer,” dated 

October 13, 2020, have been served upon the Electronic Information Exchange (the NRC’s 

E-Filing System), in the captioned proceeding, this 13th day of October 2020. 

/Signed (electronically) by/ 
Sara Brock Kirkwood 
Counsel for NRC Staff  
Mail Stop: O-14-A44 
U.S. Nuclear Regulatory Commission 
Washington, DC 20555-0001 
Telephone: (301) 287-9187 
E-mail: Sara.Kirkwood@nrc.gov 

Dated Arlington, Virginia 
this 13th day of October 2020 
 
 

 
 


	Table of Contents
	Introduction
	Background
	Discussion
	I. Legal Standards
	A. Limited Right to Respond to a Motion
	B. The Evidentiary Framework for Challenging the Immediate Effectiveness of an Order

	II. Mr. Shea Has Not Demonstrated Compelling Circumstances Warranting a Response
	A. The NRC Staff Answer Does Not Present New or Unanticipated Factual Information
	1. The Level of Evidence Provided to Mr. Shea Is Consistent with Commission Policy
	2. Because NRC Staff Was Obligated to Present Evidence in Its Answer, NRC Rules of Practice Do Not Provide Mr. Shea an Automatic Right to Respond

	B. The NRC Staff Answer Does Not Present New or Unanticipated Legal Analyses

	III. Mr. Shea’s Response Still Does Not Demonstrate that the Order Is Based on Mere Suspicion, Unfounded Allegations, or Error
	A. The NRC Staff Answer Set Forth Adequate Evidence to Justify the Immediate Effectiveness of the Order
	B. Deliberate Misconduct Is a Subset of Willful Misconduct and Use of the Word Willful in the NRC Staff Answer is Not Error
	C. The NRC Staff Provided Adequate Evidence to Show that Mr. Shea Acted Deliberately
	D. Eastern Testing Does Not Support Discrediting Witness Testimony in This Case
	E. At Best, Mr. Shea’s Response Reflects Factual Disputes Warranting an Evidentiary Hearing, Not Whether the Order Is Supported By Adequate Evidence

	Conclusion



