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P R O C E E D I N G S1

11:01 a.m.2

JUDGE FROEHLICH:  Good morning, all.  This3

is Judge Froehlich.  It's just after 11:00 a.m.,4

Eastern Time, and I'm calling in from my home in5

Fairfax, Virginia.6

With me on the line are Judge Arnold and7

Judge Gibson from their respective homes in Rockville,8

Maryland.9

Also on the line are our law clerks for10

this case, Ms. Stephanie Fishman and Mr. Ian Curry,11

along with Twana Ellis, who is providing support for12

this telephone conference call.13

This is a telephone preconference call in14

the Matter of Joseph Shea, Docket No. IA-20-008. 15

Public notice of this telephone conference call was16

issued on September 29th, 2020, and provision has been17

made for a bridge line for the parties to this case18

and for a listen-only line for interested members of19

the public.20

At this time, I'd like to take the21

appearances of the parties to the proceeding.  Is22

counsel for the NRC's Office of Enforcement on the23

line?24

MS. KIRKWOOD:  Yes.  This is Sara25
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Kirkwood, counsel for the NRC staff, and I'm1

accompanied by my co-counsel Rebecca Susko on a2

speaking line.  And then, I also have members of the3

staff on a listen-only line.  Do you want me to4

introduce them?5

JUDGE FROEHLICH:  If you'd like to, sure,6

go ahead, Ms. Kirkwood.7

MS. KIRKWOOD:  I have Joe Gilman, also co-8

counsel, and then, with him is Nick Hilton, Senior9

Enforcement Advisor; Alex Echavarria, Special Agent in10

Charge, and Ian Gifford, Enforcement Specialist.11

JUDGE FROEHLICH:  Okay.  Thank you very12

much, Ms. Kirkwood.13

Is counsel for Mr. Joseph Shea on the14

line?15

MR. WALSH:  Yes, Your Honor, this is Tim16

Walsh with Pillsbury Winthrop Shaw Pittman, and also17

on the phone today is my colleague Michael Lepre. 18

That's L-E-P-R-E.  And Mr. Shea is also on the phone19

as well, too.  He's on a speaking line, I think, if20

only to acknowledge that he was present, but he's not21

intending to speak otherwise today.22

JUDGE FROEHLICH:  I'm sure he'll be well23

represented, Mr. Walsh.  Thank you.24

As we proceed through this call, if the25
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parties would identify themselves before they speak,1

I think that will make things easier for our court2

reporter and we'll have a better record of this3

conference call.4

This proceeding arises from an August5

24th, 2020 order by the NRC Office of Enforcement6

which found Mr. Joseph Shea violated the NRC Employee7

Protection Rule, contrary to 10 CFR Section 50.7, and8

engaged in deliberate misconduct, contrary to9

10 CFR 50.5(a)(1).  The enforcement order prohibits10

Mr. Shea from engaging in, supervising, directing, or11

in any other way conducting NRC license activities for12

five years, effective immediately.13

In response, on September 22nd, 2020, Mr.14

Shea filed an answer, a motion to set aside the15

immediate effectiveness of the order and a request for16

a hearing.17

On September 24th, this Board was18

established to preside over this matter.19

And on September 28th, the NRC staff filed20

a response to Mr. Shea's answer.21

Because Mr. Shea's answer demands a22

hearing with respect to the NRC staff's immediately23

effective order, a hearing must be conducted24

expeditiously, giving due considerations to the rights25
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of all parties.1

Would either of the parties at this point2

care to make a statement or address the Board before3

we jump into the items that the Board listed in its4

notice for this prehearing conference?5

Counsel for Mr. Shea?6

MR. WALSH:  Thank you, Your Honor.  No7

statement prepared at this time.  We're ready to8

address the questions in the order, and we appreciate9

the Board moving very quickly on seeing this10

proceeding come into being today.  And we certainly do11

want an expeditious proceeding on the immediate12

effectiveness of the order while giving due13

consideration to the rights of all parties.14

JUDGE FROEHLICH:  Thank you, Mr. Walsh.15

And does the NRC staff, Ms. Kirkwood, care16

to make a statement or say anything before we go17

through the enumerated items in the notice?18

MS. KIRKWOOD:  No, thank you.19

JUDGE FROEHLICH:  Okay.  The Board has20

reviewed the pleadings filed by the parties and21

ordered this telephone prehearing conference in order22

to formulate a procedural schedule for a hearing or23

hearings which address Mr. Shea's due process rights,24

as well as the adequacy of the evidence that supports25
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the conclusions reached and the actions taken by the1

NRC Office of Enforcement.2

The notice of this conference requested3

the parties to be prepared to address the following4

subjects during this call.5

Could I ask of counsel, have counsel for6

both parties, each of you, spoken with each other or7

exchanged ideas on any or all of the six enumerated8

items?9

MR. WALSH:  Yes, Your Honor.  This is Mr.10

Walsh from Pillsbury again.  We have spoken on this11

this morning.  And I believe we have reached agreement12

on most issues.13

JUDGE FROEHLICH:  Oh, very good.  I think14

that will make our job this morning easier and will15

move things along most quickly.16

I guess we'll jump right in.  The first17

item that we should address is, should the hearing in18

this case be bifurcated to address initially whether19

adequate evidence supports the immediately20

effectiveness provision before we get into determining21

whether the Office of Enforcement's order should be22

set aside in its entirety.23

What have counsel agreed to or what would24

they recommend as to Item 1?25
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MR. WALSH:  Thank you, Your Honor.1

Based on our consultation with staff2

counsel this morning, we are in agreement that we3

should address the immediate effectiveness of the4

order first and address the merits of the order, we'll5

call it, in a separate hearing.6

JUDGE FROEHLICH:  Okay.  So, we will be7

proceeding on two fronts with two hearings or two8

portions of a hearing.9

In regards, I guess, to the first portion,10

is there agreement among the parties as to what part11

under 10 CFR Part 2 you wish to proceed with?12

MR. WALSH:  Thank you, Your Honor.  And I13

will provide my perspective on this, and I think the14

staff counsel is in agreement with this, but,15

certainly, I want to allow them the opportunity to16

share their thoughts, too.17

But we talked about this, and we don't18

think that any of the particular parts identified in19

the Board's order apply to these circumstances.  We20

believe that the immediate effectiveness question is21

to be decided based on the papers in front of the22

Board and any other papers that might be submitted and23

any oral argument that the Board may decide to be24

held.25
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And just for reference sake, we looked at1

the Commission rulemaking in 1992, which is available2

at 57 Federal Register 20194.  And on page 20196 of3

that rulemaking, the Statement of Considerations, the4

Commission stated that the presiding officer will5

decide on the basis of the information presented by6

the parties whether adequate evidence to support the7

order and its immediate effectiveness exist warranting8

the staff's action.  The presiding officer may call9

for oral argument, but is not required to do so.10

And from Mr. Shea's perspective, Your11

Honor, I want to raise now -- and we can talk more12

about this in response to this question or later --13

but Mr. Shea has a right to file a reply to the14

staff's answer under the provisions of15

10 CFR 2.323(c), based on the compelling circumstances16

that exist here, in light of the new information and17

arguments that we could not have reasonably18

anticipated that were laid out in the staff's answer.19

So, to recap, Mr. Shea's position is that20

the papers before the Board shall suffice,21

supplemented by a reply for which we intend to move22

for leave to file, and any oral argument that the23

Board may determine is needed for it to address the24

questions.25
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JUDGE FROEHLICH:  Okay.  Just as to the1

outline of elements that you wish to have, Ms.2

Kirkwood, what is the response or the position of the3

NRC staff into the procedure or at least the outline4

of the procedure that Mr. Walsh just presented?5

MS. KIRKWOOD:  So, Sara Kirkwood for the6

NRC staff.7

I agree with Mr. Walsh that this is8

basically a response to a motion or a motion ruling9

that the Board doesn't do under any particular subpart10

of Part 2, but, rather, it just simply rules on.  And11

I agree with Mr. Walsh's recitation of the Statement12

of Considerations that went into setting forth this13

procedure.14

I would disagree, however, that Mr. Walsh15

has any right to a further filing in this case.  He16

hasn't -- the way the immediate effectiveness is set17

up, it is his burden of going forward in the first18

instance to demonstrate where he thinks that the19

evidence is in error, based on mere suspicion or20

unfounded allegations.  Then, it's ultimately the21

staff's burden or persuasion to show that there is22

adequate evidence, which is similar to a probable23

cause standard.  He hasn't articulated what he24

couldn't have reasonably anticipated, but I seriously25
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-- I have serious skepticism that they can meet that1

standard, and would note that it's a motion and a2

response, not then another set of replies.3

MR. WALSH:  Your Honor, may I reply? 4

Pardon me, Your Honor.5

JUDGE FROEHLICH:  Yes.  Okay.  I was going6

to ask you, Mr. Walsh, what it was in the staff's7

answer that leads you to conclude that additional8

pleadings or additional, yes, additional pleadings are9

necessary before we get to the hearing on the10

immediate effectiveness.11

MR. WALSH:  Thank you, Your Honor.12

The staff's answer was accompanied by new13

factual information and argument that we have not14

previously had a chance to respond to.  And that was15

in the form of the affidavit submitted by Special16

Agent Echavarria, the affidavit submitted by Mr.17

Gifford, and excerpts from two interview transcripts18

that were not previously provided to Mr. Shea, and19

other documents attached to the staff answer,20

including handwritten notes from an individual21

involved in the underlying matters and an email22

exchange between two personnel there as well.23

So, again, while I appreciate Ms.24

Kirkwood's response, we think that, consistent with25
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the statement and the rules that this proceeding is to1

be handled expeditiously, consistent with the rights2

of the parties, 2.323 certainly contemplates a reply3

in compelling circumstances such as where new argument4

or information that could not be reasonably5

anticipated has been submitted in response to a6

motion.  And that's our burden to lay out, and we7

intend to do so in an appropriately filed motion for8

leave to reply and reply.9

MS. KIRKWOOD:  Your Honor, may the staff10

counsel respond?11

JUDGE FROEHLICH:  Of course.  Go ahead,12

Ms. Kirkwood.13

MS. KIRKWOOD:  So, I would say that,14

remind the Board and Mr. Walsh that this is a version15

of a probable cause hearing.  It's whether they are16

able to show clear error, unfounded allegations, or17

mere suspicion.  The fact that they might debate the18

evidence is something that is better left for the19

merits on the overall order.20

And I am concerned that, if we go down21

this path of them responding to the evidence that we22

put forward, and then, we respond again, that we are23

essentially holding the evidentiary hearing when we24

are supposed to be holding a probable cause hearing. 25
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2202 does not contemplate a further response on1

immediate effectiveness.  It contemplates a potential2

for an oral argument.  But I would remind you that the3

standard is a probable cause standard, not a4

preponderance of the evidence.  And I don't see the5

benefits of -- I'm concerned that we're heading out of6

the realm of immediate effectiveness and into the7

merits of the order itself if we start debating the8

validity of a lot of different evidence.9

JUDGE FROEHLICH:  All right.  The10

procedure that you contemplate, Mr. Walsh, outlined,11

would call for a, I guess a motion to supply an answer12

or a reply to the staff's answer.  And you're13

certainly free to file such a motion.  However, I'm14

sort of at a loss on what procedures that would15

trigger, either leading up to an oral argument,16

basically, on papers that are already before the Board17

or some kind of evidentiary testimonial portion to18

this hearing on immediately effectiveness.19

Mr. Walsh, in the procedure that you20

outlined to me, is there contemplated the taking of21

testimony or do you want the immediate provision to be22

determined based on the pleadings that are before the23

Board and perhaps, if your motion is successful, any24

additional pleading that you would file with us?25
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MR. WALSH:  Thank you, Your Honor.1

The latter circumstance.  We did not2

anticipate testimony on this aspect of the hearing3

process.  It would be based on the papers in front of4

the Board and, again, in the Board's discretion, it5

can ask for oral argument if the Board still has6

questions that it would like answered before making a7

ruling on the immediate effectiveness of the order.8

And also, too, I just want to note, Your9

Honor, that this is about Mr. Shea and his ability to10

practice NRC-licensed/regulated activities in the11

meantime.  Mr. Shea is fully aware of the timing12

involved here.  It's his career that's at issue, and13

he is fine with further briefing on this matter at14

this point in time, perhaps followed by an oral15

argument, and to take the time necessary to get a16

right answer on this question.17

JUDGE FROEHLICH:  Okay.  I am going to18

take this under advisement just for a period of time,19

and I'll be able to rule on the procedures that have20

just been advanced before we conclude this conference.21

I'd like to continue and get a feel for22

what the parties had discussed and the timing of the23

oral argument -- and I think we probably should have24

at least an oral argument on this -- and the proposed25
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timing or procedures or the timeframe in which the1

parties foresee the hearing, whether the entire2

enforcement order or part of it should be set aside,3

the substance, I guess, of that aside from the4

immediate effectiveness.  What is the timetable or the5

types of procedures that the parties have in mind for6

that, if they've discussed that, or if you have7

individual views on how the second hearing or the8

second phase should take place?9

MR. WALSH:  Thank you, Your Honor.10

I think maybe it's perhaps easiest to11

address the second part first on the hearing on the12

merits, we'll call it.  Ms. Kirkwood and I have talked13

this morning.  Mr. Shea is requesting Subpart G14

procedures for the actual hearing on the order.  And15

I understand that the staff does not object to that16

request.17

With respect to a timeline for the conduct18

of any hearing on the immediate effectiveness of the19

order, again, under the process that Mr. Shea20

proposes, we would intend to move for leave to file a21

reply within the timeframe contemplated by the22

regulation, which is within 10 days of the act that23

prompts the motion, so 10 days from Monday, when the24

staff filed its answer.  So, on or before next25
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Thursday.  And the staff would have a right to reply1

to that motion within 10 days as well from there.  So,2

you could see, with potentially another round of3

briefing, extending this out a couple of weeks, at4

which point if the Board believed that an oral5

argument is necessary, then it could so schedule6

thereafter.  That's Mr. Shea's position on the7

immediate effectiveness question.8

JUDGE FROEHLICH:  Okay.  So, the expedited9

proceeding is contemplated for, at least in the view10

of Mr. Shea, within a month's timeframe, or whatever;11

would meet, I guess, the expedition standard that12

should be applied to an immediately effective13

provision.  Is that about right?14

MR. WALSH:  Yes, Your Honor, that is15

correct.  That's a short way of saying what I said too16

many words to.  Thank you.17

JUDGE FROEHLICH:  No, no, we're all going18

through the procedures that are available to us in the 19

Commission's rules, plus the circumstances of this20

particular case, how they might be adapted or molded21

to get us to address the issues that have been set for22

hearing.23

MS. KIRKWOOD:  Your Honor, may I be heard24

in response to -- I don't want to cut you off.  I want25
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to be heard on it.1

JUDGE FROEHLICH:  Of course.  Of course,2

Ms. Kirkwood, please.3

MS. KIRKWOOD:  This is Sara Kirkwood for4

the NRC staff.5

Again, I want to state it again.  I am6

concerned about this idea that we're going to have7

more filings, and especially after 10 days, and then,8

another 10 days.  And I would note that the rules9

require the NRC to put together their case on why10

there was adequate evidence in five days with11

affidavits, which we did.  And I think that timeframe12

in the rules is indicative of the type of evidence13

that the Commission is expecting to be heard in these14

cases.  It's the equivalent of probable cause15

standard.16

I think if the Board would find it17

beneficial to its ruling to have an oral argument, we18

are, of course, ready to argue and we would do so19

whenever the Board set forth.  But to set this down20

for at least another 20 days seems very inconsistent21

with what the rules call for.22

I agree that it's Mr. Shea's right to an23

expedited hearing, and if he wants to waive it, that's24

fine, including if he wants to not challenge immediate25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433



18

effectiveness, at this point he could do so.  But he1

can't force us into essentially holding an evidentiary2

hearing on the entire order at this stage.  This is a3

probable cause hearing.4

MR. WALSH:  Your Honor, may I reply to Ms.5

Kirkwood, please?6

JUDGE FROEHLICH:  Of course.  Go ahead.7

MR. WALSH:  With respect to this -- thank8

you, Your Honor -- with respect to the concern about9

the staff's action being submitted within five days,10

I would also note for the Board that they've had all11

of this evidence the entire time this case has been12

pending.  We have seen the evidence I cited for the13

first time on Monday.  So, the fact that the staff was14

required to act within five days, again, it was the15

staff's decision to issue the order immediately16

effective.  They did not have to.  And the fact that17

they are required to respond within five days is of no18

moment.  For us, we have only had the chance to review19

the new evidence that the staff has submitted in two20

days, and the rules allow us to file a motion within21

10.22

And given that it's Mr. Shea's career that23

is at stake here, and the temporary suspension of that24

career that is at stake, and he is requesting the time25
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necessary to make his case for the Board, I think that1

should outweigh any other considerations here.2

And I disagree that this is going to3

become an evidentiary hearing.  We intend to file a4

reply.  We do not intend to inject new evidence into5

the situation, nor would we expect the staff to say6

anything with new evidence in response.  It's just an7

opportunity to respond, as replies are intended, to8

arguments that we could not have reasonably9

anticipated, as contemplated for in 2.323(c).10

JUDGE FROEHLICH:  And just so I am clear,11

Mr. Walsh, the new arguments are what?  Is it just the12

quantum of evidence that the staff has come forward to13

support the immediate effectiveness that is raising a14

concern to your client at this point?  Or is there15

something in that quantum of evidence, that amount of16

evidence, that supports, in their view, the order, so17

that I guess it requires you to have another round of18

pleading and to push our schedule out a month or so?19

MR. WALSH:  Thank you, Your Honor.20

It's essentially both.  It's the fact that21

new evidence was submitted attached to the staff's22

motion.  I will remind the Board that the only items,23

as we described in our motion, that Mr. Shea was24

provided at the beginning of this proceeding was the25
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heavily-redacted OI report and a copy of Mr. Shea's1

own transcript of his OI interviews in the proceeding,2

and the short-summary apparent violation statement3

that was provided.  We did not have, let alone,4

excerpts of other witness interview transcripts or the5

whole interview transcripts, or the affidavits by a6

Special Agent in Charge of this matter, or an7

affidavit from the Office of Enforcement.  The8

rationale and arguments and reasoning laid out in9

those affidavits are new and we've not had a chance to10

respond to them.  And we believe we have the right to11

make our full case to the Board to address that new12

information.13

JUDGE FROEHLICH:  Okay.  I'm only14

troubled, Mr. Walsh, by your reliance on the rationale15

and sort of the underlying theme in the staff answer. 16

Isn't the immediate effectiveness hearing or17

determination merely whether there is sufficient18

evidence that supports the actions of the staff, not19

necessarily the amount of or the quality or, I guess,20

the actual merits or veracity of any component?21

JUDGE ARNOLD:  This is Judge Arnold.  Can22

I just get in here for one moment?23

In the staff's answer, on page 4, they say24

that the staff must satisfy a two-part test.  It must25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433



21

"demonstrate that adequate evidence; i.e., reliable,1

probative, and substantial."2

Now I can understand us being able to read3

the pleadings and see that it's probative and4

substantial, but how do we know that it's reliable5

when it's only one side of the story?  Anyone can6

answer that.  Ms. Kirkwood?7

MS. KIRKWOOD:  Sure, Your Honor.  This is8

Sara Kirkwood for the NRC staff.9

Unfortunately, I don't have the cases at10

my fingertips.  But I would say, I mean, reliable is11

partly in the realm of looking at multiple different12

sources.  So, it's easier to say what isn't reliable13

evidence.14

If you go back several years -- I'm hoping15

somebody will send me the citation; I actually think16

that Mr. Shea cited it -- the Board found one piece of17

evidence not reliable because it was solely based on18

the testimony of one individual who they found had19

kind of motive to be dishonest about the company20

because he had been discharged from it.  And so, you21

would say that was not reliable.22

Here, you know, we chose -- we had23

multiple different sources and documents to reach our24

conclusions on the order.  We certainly have not put25
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forward, nor do we intend to at this stage, all of our1

evidence.  We think that is left for the evidentiary2

hearing.3

MR. WALSH:  May I respond to Ms. Kirkwood,4

Your Honor?5

JUDGE FROEHLICH:  Please, go ahead, Mr.6

Walsh.7

MR. WALSH:  Thank you.8

We agree that we should have the9

opportunity to discuss whether or not the staff's10

evidence is reliable and probative and substantial. 11

And part of that process is identifying and discussing12

the new evidence that they submitted and to show, our13

burden, of course, is to show the Board that it is not14

reliable or probative or substantial.15

And Ms. Kirkwood just now cited some case16

law with respect to testimony from an individual who17

might have motive to say negative things against the18

company.  I will note for the Board's information at19

this time that the individual whose testimony they20

submitted, Ms. Deanna Fults, was notified 10 days21

before her interview, the transcript that's attached,22

that she was going to be removed from her position23

with the Employee Concerns Program on May 13th, 2019. 24

And her interview occurred on May 23rd, 2019.  We25
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would like to point that out as an example, and it1

aligns with the case that Ms. Kirkwood cited, that her2

testimony may not be reliable.  And we can write all3

that out for the Board in a reply.4

MS. KIRKWOOD:  This is Sara Kirkwood again5

for the NRC.6

And I would add to that that she was not7

our only witness.  And I think you get to reliable8

based on the fact that there are multiple witnesses. 9

I think it would be unreliable if we had based the10

entire case on something one person had said, which11

they could then discredit.12

I would also add that, again, this is not13

new evidence.  We are supporting the order that we set14

forth.  I cannot think of another case where there15

have been multiple filings on a motion to set aside16

immediate effectiveness.  I mean, I would point you to17

the Ben-Haim case, which is 46 NRC 60.  And I believe18

the Board in that one ruled just from the bench and19

followed it up with a written filing.  But it's a20

probable cause necessary for an arrest, a search21

warrant, or a preliminary hearing, not just22

uncorroborated suspicion or accusation.23

This is just simply, it's not new. 24

Nothing we put in there is new.  It's all what was --25
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we're supporting the order.  And I don't see value and1

I'm concerned that we're -- not only do I not see the2

value in continuing with more filings, but I am3

concerned that the Board is straying out of the 20224

process for determining a motion to set aside5

immediate effectiveness.6

JUDGE FROEHLICH:  Thank you, Ms. Kirkwood.7

This is Judge Froehlich again.8

I'm weighing the due process right and the9

right to an expedited hearing.  And because Mr. Walsh10

is asking for the opportunity to reply to the staff11

and put that before the Board, all the time, the12

immediate effectiveness is still in place.  There's13

not any, I don't see the harm to the staff or their14

position by having him point out in a pleading, as15

opposed to an oral argument, those pieces of evidence16

that, those pieces of support that the staff has that17

he believes would be unreliable or shouldn't be relied18

upon by this Board in determining whether there is19

sufficient, adequate evidence, I think, adequate20

evidence to support it.21

I am a little concerned about dragging out22

an expedited hearing a month from now.  And I'd ask23

Mr. Walsh if he could prepare his answer or reply --24

I'm not even sure what we should call it under these25
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procedures -- in less than 10 days, in less than, you1

know -- well, yes, quicker than a week from next2

Thursday.3

And then, if staff does want to make a4

written reply to it, they would certainly have that5

right.  However, I think it would probably serve us6

all and expedite the proceeding if, shortly after7

receiving Mr. Walsh's motion or reply, that we move to8

an oral argument.  And then, the Board can rule9

quickly on just the immediate effectiveness provisions10

in the enforcement order.11

Mr. Walsh, could you have your motion,12

answer, pleading before the Board, let's say, within,13

I guess within five days of today?14

MR. WALSH:  Thank you, Your Honor.15

Mr. Shea is okay with a 10-day response16

time because he thinks adequate time is needed in17

order to mount his defense, in order to relieve the18

immediate effectiveness of the order.  As you noted,19

there is no harm to the staff and there is no -- the20

immediate effectiveness will stay in effect during21

that time.  So, I don't understand why more, or less22

time should be afforded to Mr. Shea to make his23

defense, since he's the only one affected by this at24

this time.  That's our response, Your Honor.25
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JUDGE FROEHLICH:  Okay.  Mr. Walsh, the1

only thing is that you're talking now in terms of his2

defense; whereas, the issue in the immediately3

effective portion of this case is whether there's4

adequate evidence to support.  And I guess the staff5

has put forward what it believes is adequate support6

to support the immediate effectiveness.  And I guess7

the Board would just want to --8

MR. WALSH:  Okay.9

JUDGE FROEHLICH:  -- hear from Mr. Shea if10

that quantum of evidence is adequate to support it. 11

We're not really getting into the veracity or the12

merit.  That is in the hearing that we can take on in13

a more leisurely manner in a Testament B proceeding.14

MR. WALSH:  Okay.  Thank you, Your Honor.15

If you assign me five days from today, you16

mean on this coming Monday?  If that's what the Board17

recommends, then we will make our filing by the end of18

the day on Monday, if we so decide to pursue that,19

which I'm sure we will.  But, yes, we will.20

JUDGE FROEHLICH:  Okay.21

MR. WALSH:  That's reasonable.22

JUDGE FROEHLICH:  All right.  Okay.23

And, Ms. Kirkwood, if Mr. Walsh goes24

forward and files his motion or his answer by next25
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Monday, I would propose to give the staff five days,1

if it needs it or wants it, to respond to that with an2

oral argument shortly thereafter, immediately3

thereafter.  Would the staff be amenable to a4

shortened turnaround time to any pleading or answer5

that Mr. Walsh may file?6

MS. KIRKWOOD:  The staff is continuing to7

object to any further filing because it is -- and I8

understand the view that it doesn't hurt us, but I9

would say it is a way of him attempting to get,10

essentially, discovery outside of this Subpart G11

process, where we keep on pulling forward parts of our12

case.13

We'll do what the Board directs us.  I14

would note I think we're talking about filing on15

October 5th.  So, we definitely would want, if he is16

allowed to do another filing, we would want another,17

a reply to that focused on the appropriateness of the18

filing at all.  And I would actually prefer, since19

we're so far outside of Part 2, I would suggest that20

it would be more efficient, and we could do it faster,21

if we first responded -- just if he's proffered what22

he wanted to say and we objected to it versus having23

to then also provide back my evidentiary objections. 24

I know that at least one of my witnesses has some25
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leave coming up and we were not expecting another, a1

need for further affidavits going into the middle of2

October.3

JUDGE FROEHLICH:  Further affidavits? 4

Okay.5

MS. KIRKWOOD:  I guess I'm struggling6

because I don't know what I'm committing myself to or7

committing my clients to in terms of a further8

response.  If it's simply a legal response on why9

further, why he has not, why he doesn't have a right10

to a further reply, and why he could have anticipated11

the arguments which we would make, then I'm fine with12

doing that in five days.  If he is putting forth13

affidavits and I need an affidavit explaining14

additional evidence why we think it's we've still15

shown, essentially, the probable cause hearing -- I16

just don't know where this ends.17

JUDGE FROEHLICH:  I appreciate your18

concern and I, too, don't want to drag out the time19

before we get to a hearing on the immediate20

effectiveness provision.  I'm hoping that, by giving21

Mr. Shea until Monday to file his answer or reply to22

the staff's answer, and if we can -- you know, the23

staff can then reply to that.24

I'm thinking that the types of things that25
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will be raised in that, if they go to the issues that1

are to be addressed in the immediately effective2

hearing, should not necessitate additional affidavits. 3

This will be part of the written record that the Board4

will have before it.  And then, the oral argument, I5

would think, could address the weight or the adequacy6

of that quantum of evidence that the staff has7

accumulated and put forth in this proceeding.  Okay.8

JUDGE GIBSON:  Judge Froehlich, this is9

Judge Gibson.10

JUDGE FROEHLICH:  Go ahead.  Go ahead.11

JUDGE GIBSON:  I'm sorry we haven't had a12

chance to sort of kick this around among the Board to13

sort of figure out, because we had no idea where this14

was going because this is sort of all new to us.15

But I just want to say that it is my16

understanding that this would not merely be a motion,17

but it would also address the issues that were of18

concern to Mr. Shea, which is that there was new19

information about which you were not aware or had not20

been provided in any way.  So, you would be21

addressing, not merely filing a motion, but you would22

also be, basically, addressing this new matter that23

you said was not anything you were aware of.  So, this24

is not going to be a long, drawn-out process.  You'd25
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have to address everything in your filing on Monday.1

That's at least my understanding.  I don't2

know if that's what you're contemplating, Judge3

Froehlich, but that's the way that I would see it.4

MR. WALSH:  This is Mr. Walsh on behalf of5

Mr. Shea.6

If I may, Your Honor, Judge Gibson, yes,7

you have it exactly right.  We would file, we would8

move to file a reply and provide our proposed reply9

simultaneously on Monday.10

JUDGE GIBSON:  Okay.  All right.  Thank11

you.12

JUDGE FROEHLICH:  Okay.  Okay.  Are there13

any other issues other than this reply and answer to14

that reply, if one is necessary, from the staff that15

needs to be addressed before the Board would hold its16

oral argument, hold an oral argument on the immediate17

effectiveness provision in the Office of Enforcement's18

order?  Are there any other issues that we need to19

address in setting up the procedures in this case, two20

additional, potentially, two additional pleadings, and21

then, an oral argument?  Are there any other issues22

related to that oral argument that we can address at23

this point in time?24

MR. WALSH:  This is Mr. Walsh.25
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No, Your Honor.  I think we've covered the1

bases there.2

JUDGE FROEHLICH:  Okay.  Have the parties3

discussed whether this oral argument would be one that4

would be done, as we are doing now, via the telephone5

or were the parties thinking of a videoconference call6

with the Board?  Has any discussion on that subject7

taken place?8

MR. WALSH:  Yes, Your Honor.  This is Tim9

again.10

We talked about that this morning, and we11

think for any oral argument on the immediate12

effectiveness aspect, either telephonic or video would13

be fine.14

Sara, I don't think we actually discussed15

the two individual options, but virtual would be fine,16

whether it's by phone or video.17

MS. KIRKWOOD:  Right.  We didn't talk18

about those.  We'll do, from the staff's perspective,19

we'll do whatever the Board wants in terms of video or20

phone.21

JUDGE FROEHLICH:  Okay.  Okay.  And I22

would propose that this oral argument take place as23

quickly as possible after the pleading filed by Mr.24

Walsh and any followup, follow-on pleading that the25
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staff may wish to file.  And so, that -- Hang on.  Let1

me get a calendar in front of me.2

I'm going to hear from Mr. Walsh on the3

5th, and then, no later than the 12th from the staff,4

should they care to respond in writing, and would5

propose that we have our oral argument Wednesday,6

October 14th.  Would that day work for all parties and7

my colleagues?8

MS. KIRKWOOD:  Your Honor, if I may, I'm9

not positive of this.  I'm trying to double-check. 10

But I think the 12th is a federal holiday.11

JUDGE FROEHLICH:  It is?  Oh, sorry.  The12

12th is President's Day?13

MS. KIRKWOOD:  Or it's the 5th.  I know we14

have a holiday coming up.15

JUDGE FROEHLICH:  Let me see.16

MS. KIRKWOOD:  I'm double-checking now.17

JUDGE FROEHLICH:  I think you're right.18

JUDGE ARNOLD:  It's Columbus Day.19

MS. KIRKWOOD:  Yes, it's the 12th.  So, we20

would end up filing on the 13th.21

JUDGE FROEHLICH:  The 13th.  Okay.  All22

right.23

MS. KIRKWOOD:  I'm just a little concerned24

about having an argument literally the next day.  I25
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don't know that the Board would have a chance to read.1

JUDGE FROEHLICH:  Right.  Okay.  All2

right.  Then, for the oral argument, how would Friday,3

the 16th of October, be for the parties and for Judges4

Gibson and Arnold?5

JUDGE ARNOLD:  This is Judge Arnold.  It's6

okay by me.7

JUDGE GIBSON:  Yes, it's fine with me.8

JUDGE FROEHLICH:  Friday, the 16th?  And9

would Friday, the 16th of October, work for both the10

staff and Mr. Shea?11

MR. WALSH:  This is Tim.12

Yes, Friday, the 16th, looks clear to me.13

JUDGE FROEHLICH:  Okay.  I am trying to14

move this along, so that we have an expeditious15

determination on the immediate effectiveness, as is16

required by the Commission's rule.  And I think if we17

do it on the 16th, that will be at least with the18

spirit of it, if not to the letter of the Commission's19

regs.20

MS. KIRKWOOD:  Your Honor, are you21

expecting to take -- you're not expecting testimony? 22

It's just an oral argument, right?23

JUDGE FROEHLICH:  This is going to be oral24

argument.  As I understood it, there is no testimony25
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going to be filed.  We're going to decide this based1

on the pleadings, the answer, the pleadings, any other2

papers that are before the Board, and in oral3

argument.4

MS. KIRKWOOD:  Okay.  I am available on5

the 16th.  One of my affiants is not.  So, as long as6

you don't need him, it's fine.7

JUDGE FROEHLICH:  The oral argument will8

be an opportunity for counsel to address the Board. 9

I don't contemplate taking testimony or any further10

evidentiary material, because the purpose of this11

immediate effective oral argument is to test the12

sufficiency of the evidence that the Department, that13

the Office of Enforcement relied upon.  It does not14

get to the merits.  It doesn't go to the credibility15

of any individual who's testifying.  It addresses the16

adequacy of the evidence to support immediate17

effectiveness.18

MS. KIRKWOOD:  I agree, Your Honor.  I19

just wanted to be clear that --20

JUDGE FROEHLICH:  Okay.  No, no.21

MS. KIRKWOOD:  -- I wouldn't have all my22

staff.23

JUDGE FROEHLICH:  I think it's that we24

talked through all of these items, so that everyone25
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understands when it's moving forward with the same1

idea in mind.2

Okay.  Have the parties discussed among3

themselves the second hearing, the hearing on the4

merits -- it's been referred to the merits -- of the5

enforcement order that is contemplated in Subpart G? 6

That is a very, formal structure under the7

Commission's hearing procedures.  Have the parties8

discussed a timeline and those elements that they9

would want to be included in a schedule leading up to10

a Subpart G hearing?11

MR. WALSH:  Thank you, Your Honor.12

And again, we touched on this topic this13

morning.  And again, there's no objection to a Subpart14

G proceeding.15

With respect to the timing of the whole16

proceeding, sir, from Mr. Shea's perspective, the17

timeline on that may well depend in part on the ruling18

on the immediate effectiveness of the order.  If the19

immediate effectiveness is lifted, then there may be20

less urgency.  We have to evaluate our timing21

questions based on that.  But, otherwise, our general22

inclination is for the Subpart G process to play out23

as contemplated by the milestones, including the full24

discovery time period.25
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JUDGE FROEHLICH:  Okay.  All right.  What1

I hear, Mr. Walsh, is that perhaps we should step back2

from setting dates and procedural events for the3

merits hearing until after a decision on the immediate4

effectiveness.  Is that what you're saying?5

MR. WALSH:  Yes.  Yes, we're agreeable to6

that, Your Honor.7

JUDGE FROEHLICH:  Okay.  And, Ms.8

Kirkwood, for the staff, is there any objection to9

sort of putting off the procedural schedule or setting10

up a set of dates and steps leading up to a Subpart G11

hearing until after a decision on the immediate12

effectiveness is issued?  That does sort of push this13

out somewhat further, and I don't know the14

availability of staff or your people down the road,15

but is staff comfortable with us holding off on16

setting up the procedural dates and the ultimate17

hearing date for that Subpart G hearing?18

MS. KIRKWOOD:  We have no objection to19

that, Your Honor.20

JUDGE FROEHLICH:  Okay.  All right.  Are21

there any other issues that any of the other22

Administrative Judges or the parties wish to raise23

geared to the immediate effectiveness -- or I'm sorry24

-- oral argument that we have scheduled?  Since we're25
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going to put off setting a procedural schedule I think1

at this point for the merits hearing until after a2

decision on the immediate effectiveness, we should3

discuss, since we're all together on the line at this4

point in time, having to do with the oral argument.5

Judge Gibson, do you have any issues,6

questions, concerns?7

JUDGE GIBSON:  No.  No.8

JUDGE FROEHLICH:  Okay.  Judge Arnold?9

JUDGE GIBSON:  I think you said it all,10

Judge Froehlich.11

JUDGE FROEHLICH:  Thank you.12

Judge Arnold, do you have any concerns,13

issues, or questions that we should discuss with the14

parties before we have our oral argument?15

JUDGE ARNOLD:  No, I have not.16

JUDGE FROEHLICH:  Okay.  And now, Mr.17

Walsh and Ms. Kirkwood, do either of you have any18

questions or concerns that we can address at this19

time?20

MS. KIRKWOOD:  I don't have anything, Your21

Honor.22

JUDGE FROEHLICH:  Thank you.23

Mr. Walsh?24

MR. WALSH:  No, not with respect to the25
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immediate effectiveness issue, Your Honor.  I will1

note that your order did raise the question about any2

sort of protective order or non-disclosure agreement3

in this proceeding.4

JUDGE FROEHLICH:  Yes.5

MR. WALSH:  Are we going to talk about6

that at an appropriate time in the future, about the7

hearing on the merits?8

JUDGE FROEHLICH:  Yes.  I was assuming9

that there would not be any privileged or protected10

status claim for NY documents or information that11

would be placed before us or be in the record at the12

oral argument or before the oral argument.  If there13

is, if this issue should come up with anything having14

to do with the oral argument, then we should discuss15

it now.  If it were pertain only to the evidentiary16

hearing, the merits determination, let's put that off17

until after a decision is made on the immediate18

effectiveness.19

Is --20

MR. WALSH:  We're fine with putting that21

off.  Sorry, Your Honor.22

JUDGE FROEHLICH:  No, I was going to ask,23

is there a privilege or protected status issue that24

arises with anything that would impact the oral25
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argument?1

MR. WALSH:  Nothing yet for anything that2

is expected to be coming down the road.  I think, to3

some extent, the horse has already left the barn with4

some of the materials that the staff has attached to5

its answer.  We would have preferred some advance6

discussion of what third-party documents might be7

introduced into the proceeding and any sort of8

protective measures that should be taken with respect9

to that.  But, at this point, if no other evidence or10

documents are going to be introduced into the11

proceeding before the oral argument, we don't see a12

need to address that issue now.13

JUDGE FROEHLICH:  Okay.14

JUDGE ARNOLD:  This is Judge Arnold.  I do15

have one thing I want to bring up.16

In Mr. Shea's initial pleadings, rather17

than using names, he used descriptions of position. 18

And I'm wondering if that is a practice that needs to19

be continued or if we can start using names in Mr.20

Shea's pleadings.21

MR. WALSH:  Thank you, Your Honor.  I22

appreciate the question.23

We followed the staff's lead in what they24

put in the Notice of Violations by referring to25
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personnel as, for example, "the former corporate1

employee."  And another example involved a former2

Sequoyah employee.  That was the intent and purpose,3

you know, to respect other individuals, you know,4

potential privacy concerns on these issues.  So,5

that's why we followed that aspect, again, following6

the lead that the staff took when they issued the7

public notice of the violation.  But, obviously, they8

did not follow that practice when filing their answer.9

JUDGE ARNOLD:  So, you will be using names10

in the future?11

MR. WALSH:  I think I'd want to further12

consider that and discuss with my client, Mr. Shea,13

his preference on that and how best to proceed.  But,14

again, if the horse is out of the barn, then maybe15

there's no need to worry about that any further.16

JUDGE ARNOLD:  Thank you.17

MS. KIRKWOOD:  Your Honor, may I -- Sara18

Kirkwood for the staff -- may I just address that19

briefly?20

JUDGE FROEHLICH:  Please, Ms. Kirkwood.21

MS. KIRKWOOD:  I would just say the staff22

does use that practice in issuing orders, but it has23

never attempted to litigate a case without using24

names.  And I would point you to the early 2000s of25
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the TVA discrimination case.  It's commonly referred1

to as Fiser; he was the whistleblower there.  It uses2

names throughout, and I can think of numerous other3

examples of enforcement evidentiary hearings before4

the Board that have been litigated with names.  And I5

don't think it is feasible for the Board who's not6

familiar with the record to understand who all is7

being referred to without using names.8

JUDGE FROEHLICH:  Thank you.  Thank you,9

Ms. Kirkwood.10

We really only wanted to make sure that,11

if we are going to use names, it doesn't violate any12

kind of an agreement or court order or anything that13

would have required those names to be redacted or kept14

from the record.  And that's why we listed No. 5 in15

the list of items.  We wanted to go forward with16

sensitivity toward whatever agreement had been17

reached, either between the parties or between the18

parties in other situations, or any privacy concerns19

that may be out there.  But it does look like that20

won't be an issue.  It certainly won't be an issue, I21

think, for the oral argument.  As we approach and22

eventually set the procedures for the G hearing, we23

can address this again to see if there's any reason to24

keep names or any particular documents in a protected25
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status.1

Okay.  I have nothing further.2

I would ask that our law clerks will be in3

touch with both parties in advance of the oral4

argument that we have scheduled for October 16th.  And5

in those discussions, both law clerks will sort of lay6

out the possibilities on whether it will be another7

telephone, oral telephone conference, oral argument,8

or whether we can do it by video, or what means would9

be available to all parties, so that all parties can10

participate actively and clearly.  So, they'll be in11

touch.12

We will await the pleading from Mr. Walsh13

next Monday and any reply from the staff thereafter.14

And if there's nothing else, the next15

we'll all be together is for an oral argument.  I'll16

issue a formal order for the record of that oral17

argument.18

And I can't think of anything else at this19

point.  Is there anything else that anyone wishes to20

raise at this point in time before we adjourn?21

MR. WALSH:  No, Your Honor.  Nothing from22

Mr. Shea.23

JUDGE FROEHLICH:  Okay.24

MS. KIRKWOOD:  The staff doesn't have25
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anything, either.1

JUDGE FROEHLICH:  Okay.  Well, I thank the2

parties for their attention and for their helpfulness. 3

I am grateful that you did have an opportunity to4

speak with each other and sort of at least come to5

agreement on an outline of a way to proceed and move6

forward with this.7

And if there's nothing further, we stand8

adjourned.  Thank you so much.9

(Whereupon, at 12:03 p.m., the proceedings10

in the above-entitled matter were adjourned.)11
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