
                                                                   

 

UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration  
NATIONAL MARINE FISHERIES SERVICE 
GREATER ATLANTIC REGIONAL FISHERIES OFFICE 
55 Great Republic Drive 
Gloucester, MA 01930 
 

 
October 5, 2020  

 
 
 
Briana Grange 
Conservation Biologist & ESA Consultation Coordinator 
Environmental Center of Expertise 
U.S. Nuclear Regulatory Commission 
Mailstop: T-4B72 
Washington, DC 20555-0001 
 
Dear Ms. Grange:  
 
Pursuant to section 7 of the Endangered Species Act (ESA) of 1973, as amended, we issued a 
Biological Opinion to the Nuclear Regulatory Commission on January 30, 2013, that considered 
the effects of the continued operations of Indian Point Units 2 and 3 (IP2 and IP3) through their 
respective license expiration dates of September 28, 2033, and December 12, 2035.  The 2013 
Opinion was amended by letter and revised Incidental Take Statement (ITS) dated February 9, 
2018.   
 
The 2018 ITS included four Reasonable and Prudent Measures (RPM) and a number of 
implementing Terms and Conditions.  RPMs are measures that are necessary or appropriate to 
minimize or monitor incidental take.  RPMs 1 and 2 required monitoring of Atlantic and 
shortnose sturgeon impinged on the Ristroph screens at IP2 and IP3.  The implementing terms 
and conditions detailed the required sampling schedule of 3 days per week (24-hours of sampling 
per day) of tank-based impingement monitoring of sturgeon to provide at least 12 non-
consecutive 24-hour periods in April, May, September, and October, for a total of a minimum of 
50 days at the IP2 and IP3 fish return system.  Sampling days that were scheduled and missed 
were required to be rescheduled for the same month or the following month if rescheduling was 
not possible in the same month.   
 
On March 26, 2020, Entergy notified us by email (from Elise Zoli) that limits to site access at the 
Indian Point facility put in place in response to the COVID-19 pandemic would make carrying 
out the sturgeon monitoring protocol described in the February 2018 amended ITS infeasible at 
that time.  We discussed the site access limitations with NRC on April 2, 2020, and NRC 
confirmed that personnel necessary to carry out the sampling would not be able to access the site.  
In an April 11, 2020, email to NRC, we noted that the 2018 ITS contains a provision for 
rescheduling monitoring days that are missed due to an outage or emergency (see Term and 
Condition 1).  As such, we expected that missed monitoring days would be rescheduled as 
provided for in the 2018 ITS. 
 
On July 31, 2020, NRC requested that the ITS be amended to remove the requirement to 
reschedule the monitoring days that were missed in April and May 2020.  In that letter, NRC 
indicated that it was not possible to reschedule the days missed at IP2 because IP2 had shutdown 
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on April 30, 2020.  NRC also indicated that Entergy anticipated site access restrictions would be 
sufficiently reduced by September 1, 2020, to allow for the September and October monitoring at 
IP3 to occur as scheduled in the Fall of 2020.  NRC indicated it would not be reasonable to 
reschedule the monitoring that was missed at IP3 and requested that we amend the 2018 ITS to 
remove the requirement to make up the monitoring days that were missed in April and May 
2020.   
 
IP2 
As noted in the 2018 Terms and Conditions, the requirement to implement RPM 1 was designed 
to end when NRC received Entergy’s certification of Permanent Cessation of Power Operations 
for IP2 indicating commercial operations have in fact ended.  On June 2, 2020, NRC provided 
Entergy’s May 12, 2020, certification to us documenting that power operations ceased at IP2 on 
April 30, 2020.  As IP2 has shutdown, it is not reasonable to require that the sampling days 
missed in April 2020 be rescheduled.  Through this letter, we remove the requirement that the 
sampling days missed in April 2020 at IP2 due to site restrictions related to the COVID-19 
pandemic be made up.  Given the permanent cessation of power generation at IP2, 
implementation of RPM1 of the 2018 ITS is no longer required. 
 
IP3 
IP3 is scheduled to operate through April 30, 2021.  Based on our review of information 
provided by Entergy and NRC, we conclude it was not possible to reschedule the sampling days 
missed in April and May 2020 before September 1, 2020, because site restrictions related to the 
COVID-19 pandemic remained in place through the end of August, 2020.  Entergy’s site 
restrictions prevented the required personnel from going on site to carry out the sampling.  Here, 
we consider whether it is reasonable to require that Entergy make up the missed 2020 sampling 
days between September and December 2020.   
 
Impingement sampling, as described in Term and Condition 1 of the 2018 ITS was scheduled to 
occur in September and October 2020 and is currently underway.  Making up the missed April 
and May sampling days in this period would result in sampling occurring six days a week.  
While it would be feasible to carry out this extra sampling during this period, we conclude for 
the reasons described below that it is not necessary or appropriate to require that the sampling 
dates be made up during this period.   
 
In order to make up the 25 missed spring 2020 sampling days during September and October, 
Entergy would need to sample nearly every day in September and October.  While it would be 
possible to carry out this additional sampling, requiring this additional sampling effort during 
this period is not necessary or appropriate because it is unlikely to provide more complete or 
accurate information to inform the documentation of incidental take of shortnose or Atlantic 
sturgeon.  The three 24-hour sampling period per week schedule that was included in the 2018 
ITS is robust enough to allow for results to extrapolate total sturgeon impingement over the 
entire period.  Therefore, the 25 days of scheduled sampling in fall 2020 is sufficient for this 
period and adding additional sampling during this period is not likely to result in a more accurate 
documentation of incidental take.  Further, adding sampling days to the September and October 
schedule would not provide any information on the incidental take that may have occurred in or 
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close to the spring period.  As such, it is not reasonable to require rescheduling the missed days 
for September or October 2020. 
   
The sampling months of April, May, September and October were selected because the available 
information on past impingement at IP2 and IP3 and best available information on the 
distribution of Atlantic and shortnose sturgeon in the action area indicate those were the months 
that impingement was most likely to occur.  In the months of November through March, 
individuals are likely to be overwintering in areas up- or down-river from Indian Point and few 
individuals would be moving past the project.  There are no records on impingement of Atlantic 
or shortnose sturgeon at IP2 or IP3 in December and the rate in November is lower than other 
months.  Given this, it is unlikely that sampling in November or December would provide 
information that would inform efforts to document the amount or extent of take that occurs at 
IP3.  Because impingement is not expected in November or December it is not reasonable to 
require sampling during these months.   
 
Conclusions 
By this letter, we amend the 2018 ITS to remove the requirement to make up the missed April 
2020 sampling dates at IP2 and the April and May 2020 sampling dates at IP3.  We also note the 
receipt of certification from Entergy and NRC that commercial operations at IP2 have ended.  As 
such, RPM 1 of the 2018 ITS is no longer required.  RPM 2 remains a requirement until NRC 
receives Entergy’s certification of Permanent Cessation of Power Operations for IP3 indicating 
commercial operations have in fact ended.  Based on our understanding of the plans for 
continued operation of IP3, we expect sampling will continue through October 2020 and then 
resume in April 2021.      
 
Should you have any questions regarding this letter, or the associated requirements, please 
contact Julie Crocker in our Protected Resources Division (978-282-8480 or 
Julie.Crocker@Noaa.gov).  

 
Sincerely, 

 
 
 
               Jennifer Anderson 
               Assistant Regional Administrator  
       for Protected Resources  

 
 
        
 
CC: Gray, Entergy 
 Nieder, NYDEC 
 
 
File Code:  Sec 7 (formal), NRC – Indian Point 2017 Reinitiation  
PCTS:  NER-2017-14572 
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