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MR. SILBERG: Yes, Your Honor.

JUDGE RYERSON: Yes, that's better.

JUDGE TRIKOUROS: All right, well I guess
it worked. All right, I was saying that I basically
had one question that might have a couple of parts,
but it's essentially the same question, and it relates
to the issue of drilling depth.

And in the Fasken motion on I believe it
was page 17, it pointed out that there are
inconsistencies in, vyou know, acceptable drilling
depths to fundamentally avoid issues of subsidence
being one of them, between the SAR, the ER, and the
DETIS.

I pulled all of those out and looked at
them, and indeed, without reading from them right now,
it appears that the DEIS does, in fact, identify 3,050
feet and below as acceptable, whereas the SAR and the
ER both seem to just make the same exact statement.

It's one paragraph, and it's exactly the
same between the ER and the SAR indicating that with
respect to an agreement they have with the Intrepid
Mining Company, they will only -- there will be
restrictions on drilling beneath the actual site such
that the drilling or the extraction activities would

occur below 5,000 feet, and they say that that's in
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order to avoid subsidence.

It isn't entirely clear to me that the
3,050 feet identified in the DEIS relates to beneath
the site. That is not clear. It says project area.
Can someone explain if that means beneath the site as
well as around the site, or just around the site? How
about I'll ask Holtec first and then we can go on from
there?

MR. SILBERG: Yeah, Anne Leidich will
address that.

MS. LEIDICH: Yes, I think there were
several parts to that question, but I'll try and go
through sort of in a series that makes sense to me.
The question in terms of where drilling would occur in
the area 1s in regards to the depths of the Salado
formation.

So the Salado formation beneath the site
in that geologic area is where the potash is located,
and the oil and gas is beneath the Salado formation.
So it's not a question of -- the restriction related
to Intrepid Mining is that Intrepid has the rights for
the potash, not for oil and gas.

So the restriction is related to whether
or not anyone 1s going to be taking potash from the

site, and that's an agreement between the parties, and
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that's specifically related to the potash formation,
but the question then is at depths below the potash
formation, where might oil and gas drilling occur, if
that answers your question. So it's a question of
geologic formations. There's actually --

JUDGE TRIKOUROS: Well it doesn't quite
answer my question. The 3,059 feet, does that --
could there be drilling beneath the site in the depths
from 3,050 and below?

MS. LEIDICH: Yes.

JUDGE TRIKOUROS: So the conclusion in the
DEIS that below 3,050 feet, you're safe with respect
to subsidence concerns seems to directly contradict
the ER and the SAR, which would state explicitly that
5,000 feet would be necessary to avoid subsidence
concerns. Am I reading that correctly?

MS. LEIDICH: I would say that the -- it's
not quite as simple a link between the depths of
drilling and subsidence.

The ER analysis for subsidence is actually
based on a detailed analysis that was performed in the
ELEA 2007 report which is referenced in the ER, and
that incorporated the historical drilling that
occurred in the area.

So it wasn't specifically limited to a
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depth of 5,000 feet or a depth of 3,050. There was an
analysis of whether or not subsidence had occurred
given the drilling that had previously occurred in
that area, and it was a conclusion that subsidence had
not occurred and that there was no evidence of
subsidence in that area. Again, that's in the ELEA
2007 report, and that was referenced in the ER.

So the reference to 5,000 in the ER was a
reference to where they thought drilling would occur.
We are going to change that in the future. It's going
to be changed to 3,050, but in terms of subsidence,
the ELEA analysis still stands and it's regardless of
what that specific number is.

JUDGE TRIKOUROS: I understood the
subsidence analysis that was done. It was historical,
and I believe that the contention on page 17 is
looking at future activities, so I took those as two
separate items. Is that incorrect?

MS. LEIDICH: I don't believe that Fasken
addressed the existing subsidence analysis. I believe
they simply said that there might be future subsidence
without actually addressing or otherwise dealing with
the existing subsidence analysis that was referenced
in the application.

MR. SILBERG: One other point, Judge
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Trikouros, if I might. This is Jay Silberg. Just to
note that if drilling was only to be tolerated below
5,000 feet under the surface and that was okay, then
by definition drilling that's 3,050 feet below the
surface ipso facto is going to be okay.

And therefore, if Fasken wanted to
challenge the depth of drilling, they should have
challenged it with the greater number because if that
wasn't a risk, then, vyou know, why didn't they
challenge it earlier?

JUDGE TRIKOUROS: Well maybe I'm reading
this wrong, but it seems to me that if I were to drill
at 3,200 feet, that there might be a subsidence issue
there, but not 1if I drilled below 5,000 feet. Is that
correct, or am I looking at this upside-down?

MS. LEIDICH: Your Honor, if you look at
the ELEA report, there is reference to wells that are,
at the shallowest, approximately 3,000 feet, and those
were historical wells, and they would have Dbeen

incorporated within the historical subsidence

analysis.

JUDGE TRIKOUROS: So if the -- hang on.
Let me get the reference. I guess it would be the
state land office. If the state land office were to

issue a lease to someone to do drilling, what depth
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would they tell them they have to drill below, or
would they not even specify?

MS. LEIDICH: 1Is this for oil and gas?

JUDGE TRIKOUROS: For o0il and gas or
potash, but let's say oil and gas.

MS. LEIDICH: Hold on a second. I have a
question that I'm trying to -- in that area, oil and
gas drilling typically actually happens through the
BILM on drill islands, of which there are several in
the area, and that's because it's a special potash
area and they're trying to make sure that the oil and
gas does not interfere with the potash.

So I'm not certain and I'm trying to —-- we
could answer this question in writing potentially, but
I'm trying to confirm if the state land office has the
ability to even approve an oil and gas well. Yes, all
0il and gas islands in that area are on drill islands
through BLM.

JUDGE TRIKOUROS: Well let me then ask the
question with respect to these drill islands. I guess
the drill islands are there to coordinate potash and
0il and gas interference, right? 1Is that the idea?

MS. LEIDICH: That's correct, because the
Salado formation is where the potash is located.

JUDGE TRIKOUROS: What would be the drill
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depth that would be specified for drilling in one of
these drill islands?

MS. LEIDICH: It would have to be, at the
very least, at a location where oil and gas exist, so
not in the Salado formation, and I don't know if we
can specifically get a depth for you, but it would
have to be at least below the Salado formation.

MR. KANNER: Judge, this is Allan Kenner
for Fasken. I just want to add that there are these
drilling islands, but you drill laterally into this
area from those islands.

And we submitted an affidavit from Mr.
Pollock who said that the historical wells were not
even 3,000 feet, indicating that there was
petrochemicals at a higher level, and if you want,
we're happy to amplify that in writing.

But with respect to the potash, what the
DEIS also did was ignore the impact of that oil and
gas activity on the stability of the potash and what
its ecological or ecosystem effects might be.

JUDGE TRIKOUROS: The inconsistency that's
identified is what I'm trying to understand. The
3,050 number appears to be associated with the project
area, which I assume would include these islands, the

drill islands and the Salado formation, but not the
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site necessarily itself, whereas the 5,000 feet in
both the SAR and the ER seems to be more related to
potash and more related to beneath the site.

So I was just trying to understand how
those relate to each other and how that integrates in
with either the Bureau of Land Management or the state
land office issuing a lease to someone to do drilling.
It's not clear to me what the safe drilling depth is,
and I'm just trying to understand what that is.

MR. KANNER: This is Allan Kanner. And
related to that very legitimate concern is that
Holtec, today at least, hasn't really explained what
potash rights 1it, in fact, controls or doesn't
control, and what that means today, tomorrow, 40
years, 120 years in the future. Thank you.

JUDGE TRIKOUROS: Yeah, if you look, for
example, at Holtec's answer on, I believe it's page
43, 1t says in the middle of the first full paragraph,
it says, however, it says, regardless of the depth
that is listed, Fasken has not challenged the ultimate
conclusion that drilling will occur at sufficient
depth to avoid subsidence issues, and that's very
nebulous. I mean it doesn't say what that depth is,
and I couldn't find anything that does.

MS. LEIDICH: Your Honor, this is Anne
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Leidich representing Holtec. I think we would say
that there has been no evidence of subsidence at this
site, even with all of the drilling activity that has
occurred for the last 70-plus years, I believe, up to,
in fact, since the 1940s as is described in the ELEA
report.

This includes some drills that were
roughly just above 3,000 feet, and we don't -- there
is no evidence, and Fasken has not provided any
evidence that drilling for o0il and gas produces
subsidence in this area, and they have not --

(Simultaneous speaking.)

MS. LEIDICH: -- challenged the existing
analysis.

MR. KANNER: Allan Kanner for Fasken. I
believe that we have challenged some characterization,
but I would refer Your Honor to the Holtec DEIS at 3-
27 entitled subsidence and sinkholes.

And it relies on recent studies imploring
satellite imagery citing a 2016 article by Kim and SMU
Research of 2018, identifying movement of ground
surface across approximately 4,000 square miles in
west Texas experiencing as much as 40 inches of
subsidence over a 2.5 year time frame. So just think

about what that would do to a concrete slab, and so
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we're relying on data they came up with.

They also mentioned the Zhang, Z-H-A-N-G,
2018 study about significant subsidence within potash
mining areas close to this site. So I think that
there is evidence in the record for us to raise these
concerns.

JUDGE TRIKOUROS: Yes, my issue is not
with respect to historical, but more with respect to
this, and there seems to be some contradiction and I'm
trying to get it resolved.

For example, what I just read you with
this ---

(Telephonic interference.)

JUDGE TRIKOUROS: - which Holtec
dismissed the question of 3,050 versus 5,000 by saying
what I Jjust read vyou, that regardless of that
controversy, drilling will occur at sufficient depths
to avoid subsidence issues, but that is not - I
couldn't understand what that was from the file. All
right, well --

MS. LEIDICH: Your Honor, this is Anne
Leidich again from Holtec. I mean I think we would
say that there has been no evidence of subsidence from
0il and gas drilling, and the oil and gas drilling

would occur below a depth of 3,000 feet or -- we
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initially stated 5,000 feet, but we intend to revise
that in the environmental report.

The subsidence that petitioners have
referenced, I believe, and I wasn't able to turn to
the page of the DEIS quickly enough, but it was from
potash mining.

Potash mining is very different than oil
and gas drilling, and the potash mining in that area
at this point, due to the presence of BLM drill
islands near this site, actually cannot occur for most
of the CISF facility site.

JUDGE TRIKOUROS: Okay, all right.

MR. KANNER: Your Honor, this is Allan
Kanner. I just wanted to -- two things if I might.
I think everybody agrees that the subsurface of this
area is complex and interconnected, and for them to
take one fact and say that that explains everything or
they make one change, they would have to really tie it
into everything else.

But if I might, with the indulgence of the
court, I think Mr. Pollock is available and would like
to address this issue. He's a geologist knowledgeable
in the area.

JUDGE RYERSON: Yeah, if he hasn't entered

an appearance as counsel, I'm afraid we don't really
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allow that.

MR. KANNER: Okay, well if there's an
opportunity to submit something in writing, we would
like that opportunity as well.

JUDGE RYERSON: At the end, we've had at
least two offers for some further filings. I think it
will depend on whether Judge Trikouros wants to pursue
his questions or not, so why don't we deal at the very
end with what, if any, additional filings will take
place?

MR. KANNER: Thank you.

JUDGE RYERSON: Judge Trikouros, did you
have more questions?

JUDGE TRIKOUROS: Well I guess a little
more follow up. You're saying -- Holtec is saying
that basically they will be amending the environmental
report or updating this environmental report to change
the 5,000 to 3,050? 1Is that what I heard?

MS. LEIDICH: That is correct.

JUDGE TRIKOUROS: When is that happening?

MS. LEIDICH: I believe it will happen
after the RAI responses.

JUDGE TRIKOUROS: All right, well I'm
going to end my questioning at that point.

JUDGE RYERSON: Thank you, Judge

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




