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IN THE UNITED '4TATSS COURT OF APPEALSi .

FOR THE FIFTH CIRCulT

No. 97-11353 i
,

i

WASTE CONTROL SPECIALISTS, LLC,

PlaintilMspellee,

! vwous
!

| UNITED STATES DEPARTMENT OF ENERGY; ALVIN L ALM, Assistent Secretary tbr

Envinenmental Menegemer. .M ANN SULLWAN,
|

,

Deputy General Counsel ihr Envoonment end Civilen Nucieer :

Delanes Programs,

Defend. ^__ .";; _" its.

|

Appeal Rom the United Stolse District Court for
|

the Northem Distrtet of Texas
:
t _

-

No. 9810331
,

'
i

in Re: UNITED SATE DEPARTMENT OF ENERGY; JAMES M. OWENDOFF, Acting Assielentt

Secretary ,u Environmental 77-7 ", MARY ANNE SULLNAN, Deputy General Counsel for
Environment end Civillon end Defense Nuclear Programs,

Pagioners

On Petition for Wtit of Mensemus to the United states
Districtfor the Northen District of Tees-

| -_

May; 14,1998
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Beloa REAVLEY Defdos8 and PARKER, Circuit Jud0es.

REAVLEY CircuitJudge:

Weste Control Specialists, LLC. (WCS) sued the Dep.e .M of Energy (DOE) for rejechng its

prop'osal for a new facility for disposing of DOE's low.lovel radiosellve weste. After e one day hearing, the

distr ctjudge granted a preliminary injunctlen, enjoining DOE from refusing WCS's bid on speellic gmunds.

We leverse end order dismissel of the case. ;

|1. Beckemund

The Atomic Energy Act of 1964 (AEA) empowere the federei govemment to regulate all activities
|

ving radiolog6 cal heelth and esitty of atomic energy and its byproducts. The Low-Level RadioactheIrwe

Weite Policy Amendments Act of 1985 (LLWPAA) emended the AEA to provide that the federal

nment is ' responsible for the disposal of . . . low-level radiosotive weste owned or generated by thegow

Department of Energy? Low-level radiomative waste (LLRW) le defined in the LLWPAA by what it is not: it

et high-level radioactive weets, apent nuclear fuel, or byproduct malertel (as defined in meetionis 't

2014(e)(2) of this title)? LLRW generally cone'els of'secdon 2014(e)(1) byproduct motorish 'eny
!redtoective motortel (except speciel nuclear meteriei ll.a. plutonium or speomed uranium isotopeeD yielded

|In or mode radioactive by exposure to the radiation incident to the procese of producing or utiltzing special

nuclear motseiet?

DOE disooses of its LLRW under its 'Redloact. .e Weste Management Pohoy.' In socordance.

g that policy, the a0ency's LLRW ' shot be disposed of on the she et which it le generated, if practical,
or i on-elle disposal capability is not eveliable, et another DOE disposal facility.' Deposet et a nor> DOE

feellty requires en esempuen from this policy. Under the egeno/a currerd exemphon policy, DOE may

i e non-DOE disposal facility if, among other things, the facWty 'compl[las] with opplicoble Federal,und

to, and Loc ' .c utrements, and ha(el the necessary permits,lioenees, and approvels Ibr the specifleSta

westesinvolved?

The AEA outhorizes the Nucieer Regulatory Commission (NRC) to lesue licenses for LLRW

disposal ones and to esempt oorte6n activilles from licensing. An NRC regulation provides that "eny prime

l
i
:
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contactor of the Department [of Energy)is exempt from the requirements for a license set forth in [42

U.S. :. 5 21111. . . to the extent that such contractor . , trenefors, receives, acquires, owns, possess, or

!
uses byproduct meterial for (a) [t]he performance of work for (DOE) et a United States

Govamment owned or controlled alte.'

The NRC may relinquish to states, by agreement, its authority to license and reguiste certain

activities, including LLRW disposal facilities. Among other things, the 'egreement state' must certify to the

I
NRC that it 'has a program for the control of radiation hazards adequate to protect the public health and

safey,' and that its public heellh, sofbty and environment standards *are equivalent, to the extent

practicable, or more stringent that," the NRC's corresponding eiendards.
1

i Texas le en agreement state. Under Texas low, *(e) radioactive weste disposal license may be

lesund only to a public entity specificeify autnorized by few fbr radioactive weste disposal.' Thus, a private

corrmeraal weste disposal facility company is barred by state law from ottelning a license in Texas for

the seposalof LLRW.

On August 29,1998, DOE lesued a Request l' Proposele (RFP)in connection with the cleanup!

of | Fernald nuclear site in Ohio, in the Femeld RFP, DOE required that the bidders demonstrate that

ther possess, or have the ability to obtain within 27 months of a contract award,'the proper Federal, State

and Local permits and licenses for the permanent disposel' of LLRW.

WCS's foollity in West Texas is licensed to dispose of herstdous and toxic westes, but not LLRW.

On September 20,1996, WC8 submitted a proposed bid to the DOE for the Femeld RFP, WCs included

ap ovision in the applicanon for overnight of the site by the Texas Natural Resource Conservation

Commission (TNRCC). In December, after the TNRCC withdrew from consideration as the proposed

ovgraight body, WCS submitted en alternative regulator; oversight mechanism. Under either plan, WCS
!

ergues that it would be exempt from Texas state licensing requirements because it would effectively

become a DOE controlled facmty.

! On May 5.1907, DOE sent WCS e letter informing It that, while ' DOE is not prepared to accept
s

I

ths' WCS proposal es sutalitted."'.no egency 'Is considering* the development of an RFP for future weste

.

- _ - _ _ _ _
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dispc sal contracts that"could . . . ellow for ellemstive regtnetary structures? WC8 sued DOE, arguing

thatDOE's tekset to consider its propoest was artntrary and copricious. j

After a one day beenne, the district court issued en injunaden er$oining DOE from denying any

WC0 bid "on the ground (s) that: (I) WC8 la not or cannot be licensed by Yoses br the disposal of low isval

radieesthre or mixed westes: (II) WC8 la not licensed by the NRC lbr the disposal of low-level redloostive

med wastes; or (iii) WCs has imposed or sought to alter the provisens of the Fernald RFP relative toor m

tiGele the westee aut$ect thereto."
| '

11. | Discussion Both sides agree thatWC8' proposal br DOE regulation of the site could lawfully

beirglemented They diseerse on whether DOE has the discreden to require a state hcones as a

requhment for bidding. DOE's policy requiring such a licenes is est brth ony in lie memorandum, which

is ne t the product of a formal rulemeldng Moreover, even that rnemorendum does not addreas the lesus

of utlizing self4egulation of the alte in piece of a otets hoenes. We wili not give deference to DOE's

_.
. '"--, under Chewan u,$. A. Inc. v. Natural Assowoes Doinnes Counc#, Inc.,487 U.S. 837 (1964),

beenuse it had not enunciated its interpretation prior to the lidgedon.

In granting the Irgunction, the district courtibcused on section 110e of the AEA, which provicles

1

thak 'Nothing in this subchapter shall be deemed . . . to require a tiesnae for (1) the
procouaing, fennesting, or refining of special nuclear meterial, or the separation of spoolol
nuclear materiet, or the separation of special nucieer matarlet from other subetences,
ur,2 .r contreet with and for the secount of the Commission; or (2) the construction or 4

operation of feedilles under centractwith and ihr the secount of the Commisalon?

The district court interpreted thle section to mean that the NRC, and thus the agreement steles, could not
|

dro that a prtvole entity centracung with DOE br LutW dispessi have a llonnes, and that DOE couldregi

efore not require an NRC or state lloones se a precondition for bidding. The district court, in lesuingfiel

the preliminary injunction, stated that"[t)he eulstence of a state or NRC license le neither a necessary

pre equielle nor e sufficient besla for the receipt by a DOE contractor of DOE low level or mixed

bactive weetse for disposal at a prfvets site." Although correct, that dose not answer the question ofred

whWher DOE may require o state or NRC license as part of the grounds for the contreet.

'
.

.

l. __ . . . . . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . . _ . _ _ . . _ _ _ _ _ _ _ __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ . _ _ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _
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! 8echon 1'" 1.,.%nd in Subchapter IX, Atomic Energy Ucenses, which begins by stating that R is

i for anyone "to transfer or receive in interstate commerce, manufacture, peduce, trenster,un

h, possess, use, import, or export any utilization or production feellity except under and inacqu

soonmance with e Ilcense issued try the Commission." As DOE ergues, A appears cieer that the

fuetary phrees *nothing in this subchapter,' limits i 110 to production and utilmebon facittlies. WC5intro

ergues that such a residing renders the two subsecmons superfluous. However, the second subsecnon

addrseems the ' construction or operation of taceties under contact with and for the account of the

Corr mission." The Gret subesetion addresses the leaue the handling of'special nuclear meterial,'

lbouMng on activities rather .1en decilities.

This interpretation is supported by NRC's regulations. The regulellons provide that a contractor of

the DOE is esempt from the licenslog requirements "to the extent that such contnactor . . . recelves . . .

bypseduct rnatorial for: (a) The performance of work for the Deperiment et a United States

Gov smment-owned or controsed site." Logically, if DOE does not ' control' the alte, then the contnneter le

subject to the ordinary NRC licensing requirements.

|
if DOE chooses to regulate, or 'contm!", the private weste disposal elles, then the sites are

npt fmm NRC and state licensing requirements. Where, however, DOE does not exercles suchsee
,

rot, the NRC and the agreement states retain their power to regulate commercial sites providing acon

seruce to DOE. Nothing in the statute Indicates that DOE must esercles regulatory authertty over such
.

ones.

WCS directs our ettention to other statutes, erguing that they Indieste that DOE must teostate
, '

petsen. Don's enabling statute, the Department of energy ov.-;--- +, Act, specines that one of the
!
'

com

nding purposes of DOE is *{t) ensure, to the maximum extent praetonble, that the productive cepeellyfou

of lirivate enterprise shall be utilmed in the A'5 . -A and achievement of the policies and purposes of
-

chapter." The overes federal pmeurement polley provides that, with Ilmited excephons,"en executivethis

onoy in conducting a procurement for property or services . . . shall etteln full and open competitionag

llwuph the use of cor@etitive pfocedures in scoordance with the naquirements of this subchapler' and

- __-_ _-______-_ _____
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the Federal Acquisition Regunstion. Neither of these statutes, howmor, direct the DOE to promote

petshon to the suelusion of other concems, such as solsty and ahes Irwolvement.com

| WC8 is eGectively asking the eeurts to intrude into the e0ency's poley making process without e

i
statory benis. We reverse the grant of the preliminary injunction and order dismissal of the sult egelnet

Dod. The mandsmus eation against the trial judge Desed on his order that high ranidng DOE officiais

etterd the settlement discuselons is also dismissed as moot.

REVERSED. The district court is ordered to dismies the ceae.

.

I


