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IN THE UNITED STATES COURT OF APPEALS

[ ]
FOR THE FIFTH CIRCUIT

No. §7-11383

WASTE CONTROL SPECIALISTS, LLC,
Pigintifi-Anpelies.

versur
| UNITED STATES DEPARTMENT OF ENERGY; ALVIN L. ALM, Assistan
mwm Managemar wARY ANN SULLIVAN,

. Deputy Genersl Counsel for Environment end Civilian Nuclear

~ Defense Programs,

‘ Defengants-Appellants

wmmmwmommu
the Northem District of Texss

No. §8-10331

Pefitionss.

S Paiion for Wit of MBnaamus to the United States
District for the Norther Diatrict of Texss

14, 1998

o e

. InRe UNITED SATE DEPARTMENT OF ENERGY; JAMES M. OWENDOFF, Acting Assistant
: m...awmmwmmvmmwm.mmmmmm
Environment and Civilen and Defense Nuclear Proprems,

Secretary for
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Betore REAVLEY, DsMOSS and PARKER, Circult Judges.

REAVLEY, Cireuit Judge:

Wasts Control Specialiets, L.L.C. (WCS) sued the Department of Enargy (DOE) for rejecting its
limMWMQMdDOE'lWNMM.m. After a one day hesring, the
m!’awgnnu-mmmm.-moosmmwcmwonmwm.
We fevarse and order dismissal of the case.

. Background
mmewmmm(mnmmnmmwmnmummm

|

Wmmuwmwmdnmmmymmwm.mwwm
mewwmm(uwwmmnAnwmmmmmm
Wn “responaibi for the disposal of . . low-ievel radioactive waste owned of generstad by e
wmlw Low-ievel radioactive wasts (LLRW) s defined in the LLWPAA by what it is not. i
i mwmmm apent nucissr fuel, or byproduct material (as defined in section
201uo)(z)dmum) LLRW generafly conasts of *section 2014(s)(1) byproduct materiar”. “any
MOM(MMnWMU. muumumummmnyw
mqmmwmunmmmmwmmudpmmumm
nud-rmumr

; DOE disooses of ts LLRW under Its "Radioac. s Waate Mensgement Policy.” In sccordance
wﬁr“pohy the agency's LLRW " *shall be disposed of on the she &t which #t Is gansrated, If practical
UWMMMbMMIM«MWW ' Disposal st a non-DOE
faciity requires 90 exsmption from (s policy. Uinder the sgency's curment exsmption policy, DOE mary
q-m-oosmmn among other things, the faciiity “compilies] with appiiceble Feders!
thmc. _zulrements, mmqummmwmwumm
npmmw

j The AEA suthorizes the Nuciesr Ragulatory Commission (NRC) to lssue licenses for LLRW
annnmmwmumu.Muncmuuonwwm'mym




contractor of the Department [of Energy] is exempt from the requirements for 8 licenss set forth in (42
U.B.C. §2111]. . . to the extent that such contractor . . . trensfers, recelves, acquiras, owns, POssess, of
usey byproduct material for (a) [the performance of work for [DOE] et & United States
Govemment-ownad or controlied aite *

The NRC may relinguish to states, by agresment. its authority to icanse and reguiate certain
sctivites, Inciuding LLRW disposal facilities. Amang other things, the “agresment state” must certify to the
qu that it “has a program for the control of radiation hezards adequsts o protect the public health and
nnly and that Its public hesith, safety and snvironment standards “are equivaient, to the extent
Mam. or more stringent that.* the NRC’s corresponding stendards.

Texes s an agreement state. Under Taxas law, *[a] radioactive wasts dispos2! license may be
quiod only to a public entity specifically autnorized by lew for radicective waste disposal” Thus, & private
commercial weste daposal faciity company \s barred by state law from obtsining & license in Taxas for
the gisposal of LLRW.

On August 28, 1998, DOE issued » Request #  Proposals (RFP) in connection with the cleanup
of ity Fernaid nuciesr site in Ohio. 1 the Fernaid RFP, DOE required that the bidders demonstrate that
M possess, or have the ability to obtain within 27 months of a cantract sward, “the proper Federel, State
.nd Local permits and licenses for the permanent dispossl” of LLRW

WCS's taciity in West Texas s licensed 1o dispose of hazerdous and toxic wastes, but not LLRW
On Mphmb" 20, 1998, WCS submitied 3 proposed bid to the DOE for the Fernald RFP. WCS inciuded
op;nvmmlnmWbrovmmmmtbmemNMRmumCmm
Commission (TNRCC). In Decamber, afier the TNRCC withdrew fram consideration 8s the proposed
oversight body, WCS submitted en alternative regulator, oversight mechaniam. Under sither plan, WCS
orjuu thet & would be exempt from Texas state licensing requirsments because it wouid effectively

betame a DOE-controlied faciity.

On May 5. 1987, DOE sent WCS g lettsr informing [t that, while “DOE Is not prepared 1o accept
the WCS proposal as sut/nitted.” ‘A8 sgency "ls considering’ the development of an RFP for future waste




T T T T TR U ap—

£/1%/199 14+ B8 QR ENTEL D
§5/15/19%8 14:55 9815327512 ENVIROCARE GOV AFF PAGE @5

WimMM'mu...MmmmOmumm.' WCS sued DOE, arguing
M“EQMIanMMmmmw.
Mnuanomhumn.wmwMiswmmmanOEmme

wc*w'onmgmn«-)mmwcunowmumuuyfmmmawdmu
radicactive or mixed wastes; (i) WCS is nct ioensed by the NRC for the disposal of low-ievel radicactive
orm‘udmm;or(iﬁ)MhﬂtmﬂﬂmyMbwmmmmwan#mu
|
mpmmwmm
. | Clscussion Both sidee agres that WCS' proposal for DOE reguistion of the site could iswhully
n
be implemented mmmmoosmmdmummummuu
requirement for bidding. DOE's policy requiring such a license (s st forth only in Its memorandum, which
uantwmmofummumm. Morsever, even thet memorsndum doas not address the issus
dmwmuhﬂondhuhmmuamm. Wae will not give deference to DOE's
w under Chevron U.S.A. Inc. v. Natural Resources Defanse Counci, Inc., 487 U.S. 837 (1864),
becsuse it had not enunciated Its Interpretation prior o the litigeton.
" in granting the Injunction, the district court focused on section 1108 of the AEA, which provides
et
: *Nothing In this subchapter shall be deemed . . . to require 8 licanse for (1) the
pw.m.uwmdmnmmmummdm
of specie! nuclesr matarial from other substances,

Slced mwmwhv\-mvhomm;ummmmnu
mummmwwnumummmr

|
g
%

mq!mcammmmmmnmwnmc.mmuqmmm.mm
m&nm.mmmmmmmmwwm;m.wmmm
W‘mmmmumummuamum. The district court, in lssuing
nmmhmmwmnmmmmuuachmbm-m
wnw-mmmmmmw-mmdmww«mm
raclosctive wastes for dispossl st & privats site.” Although correct, that doss not answer the question of
m;w'rooemmuinomomncmumduwmhrhm
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S-cﬁon“.'.;,.IQMMQMUI&MEWLWm,MMWMmMRb
mu(gfumnnym‘umwmrminmmmm,muhmu.m.nm.
m%.m.m,im,umnwmuwmmwmwm
nﬁmm-mmwnmrnmmnmmmm
mm. “nething In this subchapter,” lirits § 110 to producton and utiization faciifties. WCs
”MW.MMWNMMNMMW However, the second subsection
onruam mmmmdeWW“hhmdh
cmm The first subsection addrasses the issue the handling of ‘special nuciesr material,”
Mnoon.cﬁvmumf.um

This interpretation ls supported by NRC's reguletions. mmummw-Mﬂ
méoeummmmuna'mmmm%mmmmm...nunvu..
wmmummmummmwmumm
Gﬂpmm-awnduanmim Logically, ¥ DOE does not *control* the site, then the contractor i
‘*UMWNRCMWW

; lfDOEchmbngulu.u‘Mul"mwumdww.mm“m
axompt from NRC and stats licsnsing requirements. Where, however, DOE does not exercise such
MNuacwmmm.mmmmrswmmmwm-
ur\;nabDOl. mlnmsmmmooem“mummmmh

| WES directs our stiention 1o other statutes, arguing that they indicate that DOE must facilitate
compettion. DOE's snakiing statute, the Departmant of Energy Organization Act, specifies that one of the
hjﬁl’\uwdooil'tmm to the maximum extert practicable, that the productive capacity
d”MMhMﬂInNWNMdN”MﬂNWﬂ
MM mmuomwcpommm-mmmms “‘an executive

QNMMMa'zmmermuum . ghell obtain full and open compaetition

&-oyuahhuudw.~mpmdummmdmmmwmdmnwww
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mwmw Reguiation. Nelther of these statutes, howsver, direct the DOE to promete
Mhhuﬂ%dmw.m-mmmmm

WEE s effectively asking the courts to inrude [ntc the agency's policy making process without 8
st tutory basis. We reverse the grant of the preliminary Injunction and order dismissal of the sult sgainst

wq. The mandamus action agsinst the trel judge besed on his order that high-ranking DOE officiais
mﬁnmmmmw-m

REVERSED. The district court is ordered to dismiss the case.
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