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INTPODUCTION

On May 22, :989, the Massachusetts Attorney Generai, on behalf of
himself and intervenors NECNP, SAPL, and the Town of Hampton, petitioned
the Commission to reconsicder its decision in CLI-89-CB, Y In CL!-8%-03,

the Comnission denied intervencrs' applications for a stay penderte lite

of the issvance of a low power license for the Seabrcok Station. See
Intervenors Motion For Reconsidcration Of CLI-89-08 And Renewed Motion For
A Stay Of Tne Issuance Of A Low Power LiLense In Light Of The Present And
Ongeing Litigation Of An Issue Material T¢ The Is.i:iace Of A Low Power
License In The Full Power Proceecing at 1 (May 22, 1989) (hereinafter
"Motion"). In intervenors' view, a low power licerse may not be issued
urlil the offsite Licensing Board resolves a contentiun perding before it
which, according to intervenors, is "relevant and material to the issuance

of a Tow power license." 1d. at 2.

1/ Public Service Company of New Hampshire (Sez%rook Station, Units 1
end 2), CLI-BY-0B, ___ (May 18, 1989).
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As explained in this response, intervenors' motions should be denied.
BACKGROUND

Or May 18, 1989, the Commission issued CLI-B9-C ., in which it denied
several motic + *#*'=4 by incervenors seeking a stay of the issuance of a
low power license .or the Seabrook Station. CLI-89-08, slip op. at 1, 29.
In denying the stav applications, the Commission found that: (1) none of
the intervenors would be injured irreparably if a stay was nol granted,
id. at 5-11; (2) none of the claims advanced by intervenors in support cf
their stay requ:ssts was likely to succeea on the merits, id. at 12-27:
(3) Applicants would be harmed if the requected stay wes granted, id. at
27-28; and (4) the public interest did not favor granting the requested
stay. Id. at 28.

On May 22, 198Y, intervenors filed the inztant motion whicn seeis
reconsideration of CLI-89-08 and renews intervenors' request for a stay of
the issuance of a low power lirense for the Seabrook Station. In support
of their pnsition, intervenors argue that Easis D of tne ilassachusetts
) &

Fttorney General's Cxercise Contention 19 ("MAG EX 19 which is pending

———

2/ MAG EX 19 -*ates in pertinent part:

The Exercise revecled a fundamental flaw in the Seabrook Itetion
Razdiological Plan ard Emergency Response Procedures in that curing
the Exercise the licensee's pevinnnei did not 1ssue appropriate
protective action recommendations ('PAPs") to the NHY Otfsite
Resprnse Organization, tha State of NEw Hampshire, or the State of
Maine, as required by 10 C.F.R. § 50.47/5)(10), and the guidance set
forth in NUREG-0654, § 11.J.7 aad NUREC-03%6,

D. [TIhe licensee's irappropriate PARs were derived from iis
METPAC cumputer model. It appears trom what hzopened
durina the Exercise thzt this mocel his some fundamental

(FOUTNOTE CONTINUED ON NEXT DAGE)
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before the offrite Licensing Board raises an issue relevant to low power

operaiion which, pursuant to iC C.F.R. § 50.57(c), must be resolved by the

icensing Board before a low power 'icense may issue. See Motion at 2. 3/

8.

Intervenors' Motion cor Reconsideration Should Be L .nissed

As noted above, intervenors' wotion requests the Commission to

reccnsider its determination 1ii CLI-£9-08. Motion at 1. The request

shou'd be denies cummariiy. Intervenors do not allege, lut alone explain,

that any of the conclusions reached therein by the Commission is

errcaeous. The Commission hac made plain that unless it involves changed

circumstances which could not have been presented earlier, & motion for

reconsideration should confine itself toc matters in the record at the time

the Commissior issued the decision sought to be reconsidered. See e.g

{FOOTNOTE CONTINUED FROM PREVIOUS PAGE

flaws that cause it to fail to take into proper
consideration all known facts us well as existing
uncertainties in the generation of PARs. It, amorg other
things, fails to adequately conticere ETEs, weather
uncertainties including wind speed and directional changes,
and release conditions. In recommending PARs to offsite
officials, licensee personnel in the EOF ma2rely passec on
copies of the METPAC print-outs without offering any
guidance on how much reiiance the PARs contained therein
should be given.

Within hours of receiving the instant motion, Applicants moved the
offsite Licensing Board to reconsider its dacision admitting Basis D
of MAG EX 19 for (itigation on the ground that jurisdiction over the
issue raised therein lay with the onsite rather than thz offsite
Licensing Board. See Tr. at 22178-81, 22200, 22210-11, 22215-2C (May
22, 1989). The [icersing Board agreed and granted Appiicants’
motion. Tr. at 27223-7%, The Attorney General promptly petitioned
for directed certification of the Licensing Board's action.
Applicants and the Staff filed their respoises to the Attorney
General's petition cn May 23 and 24, 1989, respectively.
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Public Service Company of New Hampshire (Seabrook Station, Unit 1 and 2),

CLI-89-i3, 29 NRC __ , slip op. at 5, n.8 (March 7, 1989); 1d., CLI-89-07,
29 NRC __, slip op. at 4 (May 3, 1989). The claim raised by intervenors
here, i.e., that low power license may not be issued until the Licensing
Board resolves MAG EX 19 -~ could have been, but was not, presented to the
Commi.sion in CLI-89-08. Intervenors' new claim is not based upon any
material changes in circumstances; on the contrary and as intervenors
concede, MAG EX 19 and its Basis D has been pending before the offsite
Licensing Board since December 15, 1988. See Motion at 3, 6, 7.
Intervenors attempt to excuse the belated assertion of their claim
that the pendency of Basis D of MAG EX 19 precludes the issuance of the
low power license authorized by the Commission. See Motion at 5-6.
According to intervenors, it was not until the Commission denied their
requests for a stay in CLI-89-08 that they "first realized" that the
subject contention may be relevant to low power operation. Id. at 6.
This assertion is fatuous. Intervenors long have known that Commission
was considering whether to authorize the issuance of a low power license

for the Seabrook Station once all issues relevant to that activity had

been resolved by the onsite Licensing Board. See e.g. Public Service
Company of New Hampshire (Seabrook Station, Unit 1 and 2), CLI-88-08, 28

NRC 419, 421 (1988); thus intervenors long have been on notice that any
issue bearing on the determination to issue a low power license must be
brought to the Commission's attention promptly. The issue raised by
intervenors' motion could and should have been presented to the Commission
months ago. he motion for reconsideration of CLI-89-08 should be

dismissed.
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B. Intervenors' Renewed Stay Motion Should Ee Denied

The decision to grant a stay is bhased upon a consideration of the
four factors listed in 10 C.F.R. § 2.788(e). Intervenors' renewed stay
motion does not even address anv of these factors, much less demonstrate
that on balance they weigh in favor of granting the requested stay. See
Motion, passim. This is a sufficient reason in itself for the Conmission
to deny the requested stay. Moreover, a consideration of the four stay
factors would result in a denial of the instant stay motion.

1. Irreparable injury if a stay is not granted

Applicants point out, and the Staff agrees, that intervenors' motion "adds
nothing new to the 'irreparable harm' factor." Applicants' Kesporse To
Intervenors Motion For Reconsideration Of CLI-89-08 And Renewed Motion For
A Stay Of The Issuance Of A Low Power License In Light Of The Present And
Ongoing Litigatien Of An Issue Material To The Issuance Of A Low Power
License In The Full Power Proceeding at 5 (May 23, 1989) ("Applicants'
Response" ). In CLI-89-08, the Commission, in a lengthy and detailed
discussion, reaffirmed its long heid and oft-repeated position that low
power testing does not cause irreparable harm. CLI-90-08, slip op. at
7-11. Irreparable injury is by far the most important of the four stay
criterion. CLI-89-08 at 5. When an intervenor's stay motion does not
make a meaningful showing on this fact, the Commission has stated "there
is scarce basic" for granting a stay. Id. at 11.

e Likelihood of success on the merits

Intervenors claim that Basis D of MAG EX 19 raises an issue which is

relevant and material to low power operation and which must be resolved
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hefore a Tow power license may be issuec. y There is no 1ikelihood that

this argument will succeed on the merits.
MAG Ex 19, along with its supporting bases A, B, and D, was admitted
by the offsite Licensing Roara, over the objections of the Staff and

Applicants, on December 15, 1988. See Memorandum and Order (Ruling on

June 1988 Exercise Contentions) at 46-49 (December 15, 1988)
(unpublished). Basis D was admitted on the ground that it involved an
issue (i.e., the adequacy of the METPAC computer model) which could not
have been raised in advance of the June 1988 emergency planning exercise.
Id. &t 48 (Basis D "alleges fundamental flaws in the model which were
revealed by the exercise":. Indeed, it was the understanding of most of
the parties that Basis D0 presented for litigation the adequacy of the
offsite response organization's performance in response to the protective
action recommendations received from Seabrook onsite personnel and not the
performance of on-site personnel. See Tr. at 15823-24 (counsel for NRC
Staff); Tr. at 15626 (counsel for Applicants); Tr. at 15827 (counsel for
Massachusetts Attorney General); Tr. at 15827 (Judge Smith),

Subsequently, a controversy arose between intervenors and the Staff
concerning 1intervenors' attempt to obtain discovery from the Staff
regardirg the performance of the Seabrook onsite staff's performance

during the exercise. The Staff and Applicants objected on the ground that

4/ Applicants argue that the offsite Licensing Board's dismissal of
Basis D of MAG EX 15 eliminates the basis of the instant stay motion.
See Applicants' Response at 3-4. As explained in this response, it
75 not necessary for the Commission to reach this question be:ause
there is no likelihood that intervenors' claim would succeed on the
merits even had Basis D not been dismissed.
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the performance of such personnel was an "onsite" issue and thus beyond
the scope of the admitted contention. The Board was advised that to the
extent intervenors claimed that the performance of onsite personnel was a
focus of the contention, the contention should be dismissed on the ground
that it was beyond the Board's jurisdiction to entertain. See Tr. at
15827. Counsel for the Massachusetts Attorney General, however, was
adamant that the Board hau jurisdiction over Basis D, exclaiming: "It's an

off-site issue, not an on-site issue." Tr. 15827 (Mr. Fierce) (emphasis

added). In response to Judge Smith's rtatement that "apparently everybody
thought it was an off-site contention," Tr. at 15827, Mr. Fierce stated:

And it is, Your Honor. It has nothing to do with the other
contention [fi1led with the on-site Licensing Board].

Tr. at 15828 (emphasis added). Thus, by the admission of its sponsor,
Basis D of MAG EX 19, as admitted for litigation by the Board, raises only
an issue relating to offsite emergency planning. The offsite Licensing
Board does not now, and did not then, have jurisdiction over any issue
respecting the issuance of a low power license; rather, jurisdiction over
issues relating to low power is and was vested in the onsite Licensing

Board. See e.g. Public Service Company of New Hampshire (Seabrook

Station, Units 1 and 2), ALAB-906, 28 NRC 615, 617 (1988) ("in general,
the former [i.e., onsite] Board was concerned with matters requiring
resolution prior to low-power operation, while those matters relating to
full-power operation alone were within the domain of the latter [i.e.,
offsite] Board").

Two things are clear in view of the foregoing, neither of them
favorable to intervenors' position. First, if jurisdiction over Basis D

of MAG EX 19 properly is vested in the offsite Licensing Board, by
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necessary implication it cannot be regarded as raising any issue relevant
to Tow power operation. In this circumstance, there 1is no merit to
intervenors' claim that 10 C.F.R, § 50.57(c) requires that the contention
be resolved prior to the issuance of a low power license. See Motion at
6. That section requires the prior resolution of a pending contention

only where that contention is “relevant to the activity to be authorized."

10 C.F.R, & 50.57(c) (emphasis added); accord Public Service Company of

New Hampshire (Seabrook Station, Units 1 and 2), ALAB-892, 27 NRC 485,

489-92 (1988). A contention challenging the adequacy of the performance
of offsite personnel during an emergency planning exercise is not relevant
to low power testing, "the activity to be authorized.'

Second, if, as intervenors now maintain, Basis D is construed to
raise an issue relevant to low power operation, the contention and basis
could and should have been filed with the onsite Licensing Board, the only
board with jurisdiction over the issue. It was not. Significantly,
intervenors' motion does not even attempt to explain away this failure.
Intervenors filed the contention in question with the offsite Licensing
Board on September 21, 1988, See Massachusetts Attorney General's
Exercise Contentions Submitted In Response To The June 1988 Seabrook
Initial Full-Participation Exercise (September 21, 1988). Had the
contention been filed instead with the onsite Licensing Board on that
date, it is clear that a balancing of the five lateness factors set forth
in 10 C.F.R. § 2.714(a)(1) would have militated against admitting the
contention for litigation. The contention was based upon the results of
the emergency planning exercise held June 28-29, 1988, during which

intervenors were present as observers. Nearly three months elapsed,
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however, before intervenors submitted the contention. In considering 2
motion to admit another contention arising out of the June 1988 exercise,
the onsite Licensing Board held that a balancing of the five lateness

factors weighed against admission of the contention. Public Service

Company of Wew Hampshire (Seabrook Station, Units 1 and 2), LPB-89-04, 29

NRC 62 (1988). 3/ Since MAG EX 19 arises out of the same factual

circumstances but was filed five days after the contention rejected by the
onsite Licensing Board in LBP-B9-04, it is clear that it would have been
rejected as well,

In short, intervenors' instant stay motion presents no claim that is
likely to succeed on the merits, If Basis D of MAG EX 19 properly is
before the offsite Licensing Board, then it raises no issue relevant to
low power operation. On the other hand, if the basis in fact raised an
issue relevant to low power operation, it was not filed in the forum which
had jurisdiction over the matter. The time to do that has long since
passed. The second stay factor (l1ikelihood of success on the merits)
therefore weighs heavily against granting the requested stay.

3. Harm to other parties and the public interest

Similarly, nothing in the instant motion addresses the third (harm to
other parties if a stay is granted) and fourth (where the public interest

lies) stay factors previously determined to weigh against granting a stay.

5/ iIn denying intervenors' request for a stay of low power testing in

CLI-B9-08, the Commission, noting that an appeal of this decision was
pending before the Appeal Board, observed that "we do not now see
that there is @ substantial likelihood that there will be a reversal"
of this finding. CLI-89-08, slip op. at 15.
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See CLI-B9-08, slip op. at 27-29. These factors therefore must be weighed
against granting the instant stay motion,

In sum, 3 consideration of the four stay factors indicates that
intervenors will not suffer irreparable injury if a stay of low power
testing is not granted and have presented no claim that is likely tc
succeed on the merits. It is clear that Applicants will be harmed if the
requested stay 1is granted and that the public interest will not be
furthered if Tow power testing of the Seabrook Station is delayed.
Intervenore "renewed" motion for stay of low power testing therefore
should be denied.

CONCLUSION

For the reasons stated in this response, intervenors' motion for
reconsideration of CLI-89-08 should be dismissed and their renewed motion
for a stay of the issuance of a Tow power license for the Seabrook Station
should be denied.

ctfully submitted,

Gregory
Counsel

Dated at Rockville, Maryland
this 24th day of May 1989
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