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UNITED STATES OF AMERICA .
NUCLEAR REGULATORY COMMISSION

BEFORE THE
ATOMIC SAFETY AND LICENSING BOARD

in the Matter of

Docket Nos. 50-443-0OL
50-444~0L

PUBLIC SERVICE COMPANY
OF NEW HAMPSHIRE, et al.

(Offsite Emergency
Planning Issues)

(Seabrook Station,
Units 1 and 2)
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APPLICANTS' RESPONSE TO MASS AG'S MOTION FOR THE
BOARD TO ACCEPT AN EXHIBIT (AMBULANCE LICENSING)
Applicants hereby respond in opposition to the "Motion

For The Board To Accept An Exhibit," dated June 30, 1989, of
the Attorney General for the Commorwealth of Massachusetts
("Mass AG"). ihe exhibiti consists of four letters from a
Deputy General Counsel for the Massachusetts Department of
Public Health ("DPH") to certain amhulance companies located
outside the Commonwealth. For the reascns discussed below,

the Board should deny Mass AG's motion.
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On June 29, 1989, Mass AG drew the attention of the
Board and the parties to the existence of certain letters,
under the date of June 27, 1989, written by Ms. Suzanne L.
Mager, a Deputy General Counsel at DPH, tec four ambulance
companies, each of whose principal place of business lies |
outside of Massachusetts.l In these letters, Ms. Mager
advised the ambulance companies that DPH considers them to be
subject to injunction and criminal sanctions because they
have contracted with the Seabrook Joint Owners to provide
ambulance services in the event of a radiological emergency.
In particular, the letters allege that Chapter 111C of the
Massachusetts General Laws and Section 170.296(B) of Title
105 of the Code of Massachusetts Regulations provide a basis
for such legal action against the companies. The letters
conclude by warning the ambulance companies that DPH will
pursue "enforcement procedures" unless they respond within
five days and confirm in writing that they had terminated
their contracts with the Seabrook Joint Owners.

Mass AG argued on June 29 that the DPH letters ought to
be adnitted into evidence as proof that the SPMC makes

insufficient provision adeguately to protect the public in

1 The four companies are MEDEC Ambulance, Inc. ot
Portland, ME, Rockingham Regional Ambulance, Inc. of Nashua,
NH, Derek's Ambulance Service of Manchester, NH, and B & L
Ambulance and Rescue of Portland, ME.
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the event of a radiological emergency. Ir. 28097-28102. The

Board at that time instructed Mass AG to present his argument

in the form of a written motion. Mass AG arrived at the
final day of hearings, June 30, 1989, with a motion in
writing.? The Board then determined that, because the
subject matter was significant and the Motion was late, it
would consider the Motion and Applicants' response on the

papers in accordance with Commission rules. Ir. 28195.
ARGUMENT

Mass AG's motion should be denied ifor five distinct and
independently sufficient reasons. First, the proffered
exhibit is not relevant to any admitted contention. Second,
the DPH letters have no effect under either Massachusetts law
or NRC precedent. Third, the letters have no probative value
because they constitute only a legal argument and futhermore
present an erroneous application of law. Fourth, the
Commerwealth is estopped from coffering the letters. Finally,
the mot.on is extrasrdirnarily and inexcusably late. These
argun:nte are acdressed geriatim below.

1. No Contention Alleges That the Contracts in Question Are
Illegal.

The four letters were offered by Mass AG "in connection

with Contention No. 55." Tr. 260¢7; gee alsc Motion at 1.

2 The motion is titled "Motion For The Board To Accept
An Exhibit" [Hereinafter referred to as "Mass AG's motion" or
the "Motion"].
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Mass AG claims that the letters are relevant because they are
"probative of the ability of the Applicants to provide an
adequate number of ambulance to transport the sick, injured
and disabled from the Massachusetts EPZ in the event of
radiclogical emergency at Seabrook Station." Motion at 1.

Mass AG's theory of relevance is that the DPH's demand that

Massachusetts, nonetheless obey the DPH and repudiate their
contracts with the Seabrook Joint Owners "put the use of
out-of-state ambulances as a resource in the SPMC in doubt."
Motion at 7.

A critical flaw in this theory of relevance is that

nowhere in JI Contention 55 or any of its bases is it alleged

|
|
these ambulance companies, which do no business in

that any licensing problem existed with regards tc out-of-
state ambulances.® No other admitted contention raises the
issue. Moreover, nowhere in Mass AG's interrogatory
responses is any assertion of unreliability due to licensing
difficulties even suggested. See Answers and Responses of
the Massachusetts Attorney General to tne Applicants'
Interrogatories and Reguests For Production rfoncerning JI
Contenticne 6 and 27-63 (December 19, 1988) at Interrogatory
Response 254: gee also id. at Responses 147, 175, 202, 263,

265. As Mass AG has expressly conceded, his interrogatory

3 Indeed, in Basis C of JI 55, Mass AG did raise a
licensing issue, but only as to ambulettes, thus indica;ipg
that that issue was the only licensing guestion to be litigated.

-l -




answers set the outermost possible scope of his contentions.

The proffered exhibit thus is not relevant to any
admitted contention as particularized in any bases. Nor
ghould it be treated as = reguest for a late~filed
contention, since Mass AG has failed to follow the proper
procedure for making such a request.‘ See Memorandum and
order (Ruling on Massachusetts Attorney General's Exexcise
¢contentions 8.C.1, 8.C.3, 18, and 21.C) at 12-13 (January 13,
1989) and cases cited therein; gee also Georgia Power Company
(Vogtle Electric Generating Plant, Units 1 and 2), LBP-86-41,
24 NRC 901, 927-28 (1986), modified, ALAB-859, 25 NRC 23,
aff'd, ALAB-872, 26 NRC 127 (1987).

Even if Mass AG had properly moved for admission of a
ljate-filed contention, moreover, that motion should have been
denied. Looking to the first of the five factors applicable
pursvant to 10 C.F.R. § 2.714(a) (1), no gio>d cause could be
found for the egregious late;ess of Mass AGC's reguest. ASs
Mass AG's own irvestigatoru hnave testified, Mass AG pussessed
copies of the contracts with the four ambuiance companies in

guestion as early as March, 1988, j.e., well prior to the

4 Th2 exhibit couli only properly be adunitied by the
Board gus sponte if Meis AG had shown that "a serious safety,
envirenmental, or commun defense and gecurity matter exists."
10 C.F.R. §2.760a. No such showing has been nade here. ¥or
could one be, especially ia light of the legal infirmitiss of
the proffered letters, see infra Sections 2 and 3, ard the
fact that Applicants could readily cure any violation -~ if a
state court did eventually find that one existed -- by having
the companies in guestion obtain Massachusetts licenses.
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deadline for filinc contentions. Mangan & Paclillo Dir. ff.
Tr. 19429 at 5, 6-8, 9-10. 12-20. 1In the Motion, Mass AC
concedes that he "was previously aware of the fact that out-
of-state ambulance services were to be used in the SPMC."
Motion at 2. He goes on to claim, however, that "the
Massachusetts Attorney General was not aware that such
companies required Massachusetts ambulance service
licenses."® Accepting that confession as being true,
ignorance of the "law" by the Attorney General can constitute
no excuse for a fifteen-month delay in raising this issue.
Having failed to show good cause for his lateness, Mass
AG would then be required to "make a compelling showing on
the other four factors" of § 2.714(a)(1). Public Service
Company of New Hampshire (Seabrook Station, Units 1 and 2),
ALAB-918, 29 NRC ___, slip op. at 21 (June 20, 1989)
(emphasis in original). Mass AG could make no such showing.
To the contrary, the third (contribution to a sound record)
and fifth (delay zuad/or expansiscn of issues) would have
counted against him. The extremes laten.ss of Mase AG's
moticn =~ j.¢. at the very cluse of the hearings -- precluded
Applicants and/or Staff from offering a cogent factual
response to it, thus tending to undermine rather than enhance

ths soundness of the record. As the Board has noted, it does

5 Mass AG does not ~laim that his client the DPH was
similarly ignorant. Given Mass AG's claim of attorney-client
privilege with DPE and other Massachusetts agencies, simple
fairness demands that he should be chargeable with the
knowledge of that client agency.
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not favor "sandbagging" tactics used to manipulate the
record. Tr. 27212. Similarly, Mass AG clearly would be
broadening the issues and, to the extent that admission of
the exhibit would lcgically reguire waiting upon the
initiation and then resoclution of the threatened state-court
proceedings, would engender substartial delay. The balance
of the five factors would therefore weigh substantially

against admission of such a late-filed issue.

. The DPH letters Have No lLecgal Effect In The Licensing
menmw
law Nor Sufficient By Themselves To Support A Finding That
Transportation Resources Would Be Unavailable.

Even if there were an admitted cortention on point, thre
Board should find the proffered letters irrelevant as a
matter of law, since they could have no legal effect under
either Massachusetts law or NRC precedent.

(a) The DPH letters have nu legal effecc undexr

Wﬂmwm

The Deparianent of Public Hezlth possesses no statutory

authority tc issue an order demanding that a party not

licensed by LPH "ceare =nd desist" from its commitments under

2 contract. Massachusetts statute, which gives DPH the

ability to "make rules, regulations, and crders, and delegate

¢.chority to its div. sionr., employees and agents, as may be
necessary or appropriate to carry out the provisions of this
chapter,” instcad of being unlimited in its grant of

authority, reguires reference to some other "provisions of

this chapter." Mass. Gen. lLaws ch. 111C, §2(10), Attachment A
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hereto. Yo other section of ch. 111C provides authority for

issuance of a "cease-and-desist crder" of the type in
qguestion here. Nor do the statutes and regulations give any
legal status or significance to any such "order".

The closest analogy to the DPH orders which Mass AG
seeks to have admitted into evidence is found in Mass. Gen.
Laws ch. 111C §9, Attachment B hereto, the statutory section
governing a response by DPH to informaticn that an otherwise
licensed ambulance iz not in compliance with regulatory
requirements. That sec.ion provides for the department to
order a licensee to correct a deficiency, not for an order to
terminate its contractual arrangements. Jd. at §9(a). It
alec scates explicitly that, instead of requiring an
immediate response, for every correction order issued by DPH,
"he period prescribed shall be reasonable and, except in an
emergency declared by the commissioner, not less than thirty
days ‘rom receipt of such order." ld. Since the four
companies in question do no pbusiness in Massachusetts and are
not licensed there, §9 is not applicable to them. Moreover,
even if §9 were applicable, DPH failed to provide the
requisite "reasonable" correction period of at least 30 days,
and in these circumstances the time necessary to correct the
alleged "deficiency", i.e., enough time for the making and
approval of license applications.

Neither dc . two other statutory sections that govern

enforcement proceedings give the department authority to
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demand that a party immediately withdraw from its contractual

obligations. Rather, they allovw DPH to request the Attorney
General's assistance, and they define prohibited acts that
the Attorney General may investigate and prezecite in the
courts of the Commonwealth. See id. at §§l1i, 1., Attachments
C and D hereto.

Because the DPH letters to the ambulance companies lack
any statutory basis, ignore the 30-day provision for notice,
fail to mention appropriate procedures for filing an
application for a license, and constitute neither an
enforcement proceeding in state court nor a recommendation tn
prosecute to the Attorney General, they cannot be found by
this Board to have any effect on the ambulance companies'
availability to perform their roles during a radioclogical

emergency.

(b) NRC precedent makes clear that commencement of an
d4udics , ¥ ; B {tanif finai
that resources would be unavailable.

The Atomic Safety and Licensing Appeal Board has
recently made clear that the results of unresolved state-
court proceedings should not be the subject of speculation in
NRC licensing proceedings. In leong lsland Lighting Company
(Shoreham Nuclear Power Station, Unit 1), ALAB-905, 28 NRC
515 (1988), the Appeal Board c.nsidered the situation of a
state-court zoning proceeding against an applicant's use of a
facility as a reception center. The ..ppeal Board noted with

approval that, until such a time as the state court entered

-



ite final decision, the licensing board allowed trial only on
the issue of the reception center's appropriateness, rather
than its availability; "the Board quitw proprrly refused to
speculate cn the outcome of the zoning dispute." Jd. at 519.
Pursuan: to ALAB-9C5, only an actual state-court ruling
can constitute ,vobutive evidence in a licensing proceeding.
The mere pendency of state-court proceedings can have no
probative value, since their outcome remains speculative.
Given that existing, unresolved proceedings are legally
irrelevant in NRC practice, then g fortiori the mere threat
that such proceedings might be instituted at some point in
the future is doubly speculative. The DPH letters
threatening future legal action against the ambulance

companies doing business with Seabrook are thus irrelevant as

a matter of NRC law.

Even if there were a contention on point and the
proifered evidence were legally admissible, the exhibit
offerec¢ by Mass AG is not probative of the Applicants'
ability to provide an adeguate number of ambulances in the
event of a radiological emergency. Probative value is the
tendency of evidence to establish the proposition that it is
offered to prove. McCormick, Evidence §184 (3rd ed. 1984).
But the letters written by DPH counsel do not present facts
that tend to establish that Applicants can no longer rely on
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the ambulance companies to provide ambulances during an

emergency.

Instead, the letters offer the peremptory legal
conclusion that a Massachusetts ambulance "license is
required as the result of the terms of your contract with
Seabrook Joint Owners" and threaten to pursue "enforcement
procedures" if the ambulance companies do not withdraw from
their contracts. Such legal argument, whether presented in
an exhibit, as is the case here, or in the form of testimony
of a witness who addresses a question of law, should be
excluded. See Tr. 22874-78 (May 25, 1989) (Board rejects
"raw pure legal analysis"):; se€e 2180 McCormick, Evidence §12
(3rd ed. 1984); Marx & Co., Inc. v. Diner's Club, Inc., 550
F.2d 505, 510 (24 Cir.), cert. den., 434 U.S. 861 (1977).

As Mass AG admits in his own Motion, he “could, in
theory, have argued about the law to the Board," but “[s])uch
argument would not have provided factual evidence to the
Board that the out-of-state ambulance companies would not
respond to an emergency at Seabrook." Motion at 6. Having
recognized the evidentiary problem with his position, Mase AC
endeavors to tidestep it by relying on the legal analysis of
another department of the Commonwealth. Having the

Department of Public Health proffer its interpretation of




statutes and regulations, however, does not turn legal
argunent into factual evidence.®

Not only is Mass AG's "exhibit" a form of legal
argument; as is shown below, the argument itself is
thoroughly flawed. The DPH letters should not be admitted
because they incorrectly describe the ambulance companies'
contractual duties, interpret state regulations in a manner
inconsistent with statutory definitions, and propose applying

those regulations in a way that would violate constitutional

restrictions on state regulation of interstate commerce.

(9_) m%gmﬁnmmnmﬁuzmmmm
wrongd.

The exhibit offered by Mass AG suggests that the
ambulance companies are ob.igated under contyact to
regularly operate in Massachusetts. They are not. The four
contracts simply state generally that the Contractor shall
"make available all reqguisitioned vehicles and personnel for
the Company's use." §See, £.¢., Applicants' Exhibit No. 41,
MOERP No. 63. The contracts =-- which Mass AG has induced DPH

to call upon the companies to repudiate -- thus provide for

6 Mass AG apparently recognizes the distinction between
a position taken by a state agency and® an admission by an
ambulance company or a court ruling. gSee Motion at 7.
Although Mass AG would surely like to be able to offer either
of the latter, he cannot since neither an admission nor a
ruling exist. Mass AG only offers the weak excuse that if he
had waited to receive a response from the companies or a
court ruling, he "might have been criticized for delay."

-12=



the companies to make their ambulances available wherever

needed, be that in Massachusetts, New Hampshire, or Maine.
More importantly, the cecntractors only agree to make
ambulances available in the event of a radiologica® emergency
(and drills for such emergencies). Jd. A radiclogical
emergency is a rare and improbahle event. It does not even
approach the freguency incorporated in the statutory |
definition of "ambulance cervice" as "the busineis or regular
activity" of transporting irjured individuals b’ ambulance. |
Mass. Gen. Laws. ch. 111C, §1, Attachment E her:to.”’ ‘
Finally, even if there were a radiological emergency and 1
out-of-state ambulance companies sent ambulances into
Massachusetts under the SPMC, they would do so only to ‘
provide a "backup" to the Jommonwealth's own emergency
medical transportatior resources. The provision of backup
service in Mase-.lLusetts by out-of-state companies is
approved and authorized by Department of Public Health
Regulations. Mass. Code of Regs. tit. 105, §170.296(C)

(198€), Attachment F hereto.

7 Mass AG attempts to compare the present situation to a
prior enforcement action against an ambulance company
servicing mini-bike races. Motion at 3, 5 and Attachment B
theretc. The analogy is simply inapposite. 1In that
proceeding, a New Hampshire company had actually sent its
ambulances into Massachusetts to service repeated, regularly-
scheduled mini-bike races. Here, on the other hand, the
ambulance companies have merely contracted to help, if
needed, in the unlikely pessibility of a serious radiological
emergency at Seabrook Station.

-]13-



(b) The interpretation of state regulations advocated by
the DPH letters is inconsistent with Massachusetts statute.

The DPH letters attempt to apply §170.29€(B) (2) of Title
105 of the Code of Massachusetts Regulations, Attachment G
hereto, in a way that contravenes the statutory definition of
vambulance service." Section 170.296(B) states that "No
ambulance service shall regularly operate in Massachusetts
unless the ambulance service is licensed in accordance with
the provisions set forth in these regulations." Mass. Code
of Regs. tit. 105, §170.296 (1986). Part (2) of §170.296(B)
further says that "An out-of-state ambulance service shall be
deemed to be regilarly operating in Massachusetts if the
service has a contractual agreement to provide ambulance
gervice [emphasis added] in Massachusetts."

Mass AC would interpret Part (2) to mean that a contract
that might inveolv.. any ambulance responding ir Massachusetts
during a radioclogical emergency is sufficient te find that an
ambulance company is regularly operating in Massachusetts and
is subject to its licensing provisions. But a careful
reading of the regulation shows that such an interpretation
violates the statutory definition of "ambulance service" as a
business or regular activity. If the term "ambulance
service" in regulation §170.296 (B)(2) did mean that a
contractual agreement that calied for any ambulance to
operate under any condition in Massachusetts could be deemed
"regular operation," then it would exceed the statutory

definition of "ambulance service" as & "business or regular
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activity." Neither the letters written by DPH counsel nor
Mass AG': motion establish that the four ambulance companies
here r~gularly operate in Massachusetts or that they have

violated the “ommonwealth's provisions on licensing.

(c) An attempt by Massachusetts to enforce regulation
§170.296(B) (2) as suggested by the DPH letters would be
unconstitutional as a violation of the commerce clause.

The DPH letters seek to void contracts between a New
Harpshire corporation and four Maine and New Hampshire
ambulance companies, which contracts concern the provision of
emergency services in connection with a federally-regulated
nuclear power plant located in New Hampshire. This putative
DPH enforcement action, even if proper under Massachusetts
law, would be barred as an impermissible state interference
with interstate commerce.

The regulation of interstate commerce usually lies
exclusively with the federal, rather than state, authorities,
pursuant to the Commerce Clause of the U.S. Constitution.
State action that interferes with interstate commerce is
allowed only where it "regulates evenhandedly to effectuate a
legitimate local public interest, and its effects on
interstate commerce are only incidental." Pike v. Bruce
Church, Inc., 397 U.S. 137, 142 (1970). Even then, the local
benefit must be balanced against the burden on interstate
commerce, and "the extent of the burden that will be

tolerated will of course depend on the nature of the local
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interest involved, and on whether it could be promoted as
well with a lesser impact on interstate activities." Jld.

In this case, there seems not to be an evenhanded
application of state law, but rather a pointed and contrived
attempt to interfere with the licensing of Seabrook Station.
Nor does there appear to be any "legitimate local public
interest" at stake, since Massachusetts has already expressly
stated that it will not regulate vehicles that might be
pressrd into service as ambulances in the event of a najor
catastro, :. See Mass. Code of Regs. tit. 105, §170.010
(1988), Attachment H hereto.® Moreover, the burden on
interstate commerce here clearly outweighs any local
interest. These five New Hampshire and Maine entities
clearly have a right to conduct emergency activities in
Maine, New Hampshire, and Massachusetts without interference
by the Mass AG.2 Moreover, Massachusetts clearly has less
intrusive means available to it than a brazen demand that the
ambulance companies repudiate their contracts, thus affecting

activities in all states, not just Massachusetts. In sum,

€ Moreover, to the extent that Massachusetts might
still claim to have an interest in the regulation of
ambulance services provided in response to a radiological
emergency, that intcerest would be preempted by the federal
regulation of all health-and-safety aspects of nuclear power

plant operation. Pacifit
Comm'n, 461 U.S. 190 (1983).

9 To the extent that the operation of Seabrook Station
in interstate commerce is interfered with, the strong public
interest in promoting rather than retarding that operation
m st also be weighed in the balance. See Declaration of
Jares D. Watkins, Attachment I hereto, at 7.
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the Mass AG/DPH interference in these circumstances could not

withstand commerce~-clause scrutiny.
4. The Commonwealth is Estopped from Offering this Evidence.
Even if the evidence were relevant, admissible, and

probative, Mass AG is estopped from offering the exhibit.

(a) Mass AG has already admitted that the DPH letters
would have no bearing on a real emergency.

Mass AG's own prior admissions, when read in the light
of state law and regulations, estop him from now relying upon
these letters to argue that Applicants would not have
sufficient ambulance resources to respond to a radioclogical
emergency. Mass AG already has admitted that the
Commonwealth would use every available resource, whether
public or private, to provide aid in the event of a
radiological emergency. App. Reb. No. 21 ff. Tr. 23537 at 28~
29 and Attach. G. That admission is buttressed by state
regulatioas which make clear that uncertified vehicles may be
used to renier emergency medical transportation in the case
of a mzjor catastrophe. Mass. Code of Regs. tit. 105,
§170.010, Attachment 2 hereto. Given the power € the
Commonwealth's governor to suspend state laws and regulations
in the event of a radiological emergency,1° there
unguestionably is no legal or factual izpediment to the use

of the ambulances in questicn to respond, if needed, to a

10 gsee Public Service Company of New Hampshire (Seabrook
Station, Urits 1 and 2), LBP-89-8, 29 NRC 193, 197 (1989).
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Seabrook emergency. For that reason too, therefore, the Board
should reject the mroffered exhibit.

(b) Mass AG created the "facts" he now seeke to use 2s
a licen<e impediment.

Mass AG's motion asks the Board to admit into evidence
four letters whereby the DPH -- at the instigation of and in
active cooperation with the Mass AGll -- geeks to force four
out-of-state ambulance companies to renounce all involvement
in emergency response for Seabrook Station. 1In effect, Mass
AG seeks to have this Board give weight, in its licensing
decision, to a threat which he at the very least has
engendered against four parties who have contracted with the
Seabrook Joint Owners. The precedents established by this
Board, by the federal courts reviewing similar state
interferences with the nuclear licensing process, and under
the general principle of estoppell? all urge that Mass A. be
denied the benefits of his own ineguitable conduct.

As discussed in Sections 2 and 3 supra, the four DPH
letters are without statutory basis, violate DPH procedures,

misinterpret the relevant statutes and regulations, and

11 Mass AG's weak argument that he could not have
"compelled" DP to send the letters, Motion at 6, is at best
disingenuous. Mass AG admits that one of his attorneys
raised the issue with DPH, and that two different divisions
of his office were fully involved in the drafting and sending
of the letters. Motion at 3-4.

12 gee, e.o. R.H. Stearns Co. v. United States, 291 U.S.
54, 62 (1934) (™A suit may not be built on an omission

induced by him who sues."); see also Pennsylvania v. New
Jersey, 426 U.S. 660, 664 (1976) (" .
i ! g / W

complain about d
-18-



contravene the federal constitution.l® The Mass AG/DPH

threat to the ambulance companies thus clearly fits within
the category of "improper affirmative act([s]" to obstruct
licensing which the federal courts have held to be

actionable, and which on at least one occasion they have

enjoined. Citizens for an Orderly Energy Policy, Inc. V.
County of Suffolk, 813 F.2d 570, 571 (1987) (per curiam);
long Island Lighting Co. v. County of Suffolk, 604 r.Supp.
759 (E.D.N.Y. 1985).

As this Board noted when it sanctioned Mass AG for

disclosing information that coulé be used to intimidate
participants in Applicant:' emergency plans, "[ijnterfering
with the [contractors'] agrremerts to respond to an emergency
at Seabrook is no different than disabling 2 safety system at
the plant itself." Memorandum and Order (Ruling on
Ap.licants' Motion for Sanctions) at 11 (November 17, 198b).

Now Mass AG seeks to use, for his own advantage in these
proceedings, attempts to intimidate these ambulance
contractors i-.o breaching their agreements to help evacuate
th: sick and disabled in the event of a major nuclear

disaster. The Board stated, when the threat of intimidation

13 A1AB~883 is thus distinguishable. In that case, the
Appeal Board refused to apply the doctrine of estoppel
because it found the Commonwealth's actions, in destroying
Applicants' fixed siren system, to be neither "unlawful or
untoward". Public Service Company of New Hampshire (Seabrook
Station, Units 1 and 2), ALAB-883, 28 NRC 43, 49 (1988).
Here, however, the Licensing Board can and should find the
Mass AG/DPH threats to be both ‘untoward" and "unlawful".
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was indirect, that it would "try to nullify any unfair
litigative advantage." ]Jd. aﬁ 10. A fortiori, the Board
should respond to this direct harassment by denying Mass AG
any evidentiary use of his threats.

5. Mass AG's Motion Is Inexcusably late.

Finally, putting all other arguments aside, Mass Ac's
motion simply comes too late in the proceedings to fairly be
allowed.

Mass AG had copies of the contracts invelving the four
ambulance companies since approximately March, 1988. §See
Mangan & Paolillo Dir. ff. Tr. 19429 at 5, 6-8, 9-10, 19-20.

The contracte were admitted intc evidence as part of

Applicants' Exhibit No. 41 on April 14, 1989. Ir. 19338. To

make a motion based upon an alleged deficiency in the
contracts on June 30, the last day of the hearings, is a
transparent attempt to delay the final resclution of these
proceedings. After nearly two years of trial, the time for

an end is at hand.
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CORCLUSION

For the reasons stated above, the Motion should be

denied.

l;;;:ﬂ;tﬁ‘ll? xmi‘ft‘d'
zfaéfzzfiét/1ff.éz;¢<é;

Thomas G. Dignan, Jr.
George H. lewald
Kathryn A. Selleck
Jeffrey P. Trout
Jay Bradford Smith
Geoffrey C. Cook
William L. Parker
Ropes & Gray
1 International Place
Boston, MA 02110
(617) ©51-7000
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111C § 1 PUBLIC HEALTH

for, and is maintained and operated for, the transportation of sick,
injured or disabled individuals.

“Ambulance service”, means the business or regular activity, whether
for profit or not, of transporting sick, injured or disabled ind ~iduals by
ambulanc

“Board”, weans the emergency medical care adviuor;\' board estab-
lished under section seven.

“Commissioner”’, means the commissioner of public health.

“Company”’, means a corporation, ¢ partnership, a business trust, an
association, or an organized group of persons, whether incorporated or
not; or any receiver, trustee, or other liquidating agent of any of the
foregoing while ucting in such capacity.

“Department”’, means the department of public health.

“Dual purpose vehicle”, means a vehicle which is used for ambulance
service even though it is also used for other purposes, including police
and fire purposes.

“Persor”’, means an individual, & company, or an agency or political
subdivision of the commonwealth.

The department may define in regulations any term used in this
chapter, provided that such definition is not contrary to & provision of the
general laws.

Added by $t.1978, c. 948, § 1

Historics! Note

St1978, ¢ 94K, & 1, adding this chapter,
consisting of this section and &6 2 w 13,
was approved Oct. 24, 1878

Library R >rences

Physicians and Surgeons e=]
CJ.8. Physicians and Surgeons & § et

Beq.

§ 2. Powers and duties of department

For the administration and enforcement of this chapter, the depart-
ment may:

(1) establish and enforce rules and regulations for the establishment
and maintenance of ambulance services and for the maintenance and
operation of ambulences, including but not limived to rules and reguls-
tions governing ambulance personnel, safety, sanitation, equipment, com-
munications, medical supplies and records;

(2) establish fees for the issuance and renewal of licenses and certifi-
cates of inspection;
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EMERGENCY MEDICAL CARE 111C § 2

(3) make such reasonable classifications of ambulances, by type of
vehicle and purpose, and ambulance services, by nature and scope of
service, us it finds necessary or appropriate in the public interest;

(4) determine the need for and to plan for the distribution of ambu-
lances cnd ambulance services in Lhe commonweasith;

(£) inspect at any time any ambulance and any facilities and records
maintained in connection with any ambulance service, provided that a
license has been issued, or an application for a license has been filed, for
such ambulance service;

(6) approve courses in emergency medical care for ambulance opera-
tors and attendants under such conditions as it may establish with the
advice of the board,

(7) develop a cost-sharing program between local, state and federa)
governments and voluntary private funding for training of ambulance
operators “~ - *ttendants and purchase of ambulances;

(8) coordinate on a regicnal basis communications centers, ambulance
servicr . hospital emergency services, law enforcement and fire units
and e crgency operations centers and facilitate hospit:* transfers of
patients;

(9) subject to the provisions of section three, make rules and regula-
tions regarding adequate insurance coverage for licensed ambulance
services and for operators and attendants of certified ambulances:

(10) make rules, regulations, and orders, and delegate ruthority to its
divisions, employees and agents, as may be NEeCessary or appropriate to
carry out the provisions of this chapter.

The department shall not establish the requirements as specified in
clause (1) and shall not establish conditions for approval of courses as
specified in clause (6) until the board has been provided a reasonsble
opportunity to review and make recommendations on such requirements
and conditions.

Added by St.1973 ¢. 948, § 1.

Hisworica! Note
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St1978, ¢ 848, & 4, provided

“Parugraph (8) of section tweive o1 chep
ter one hundred and eleven C of the Gener-
al Laws, inserted by section one of this aci,
shall not take effect until July first, nine-
teen hundred and seventy-seven, provided,
that under the authority conferred under
section two of said chapter, the department
may require prior to July first, nineteen
hundred and seventy-six, that no more than
two thirds of the operators and attendants
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employed by an ambulance service be in
compiance with the training requirements
of section six of said chapter, and it may
require prior to July first, nineteen hundred
and seventy-five, thet no more than one
third of such operators and attendantz be in
compliance with said training requirements.
For purposes of thie section, the depart-
ment may treat classes of operators and
sttendants separately in the event that it
establishes different training requirements
for each class "
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? § 8. Incajmcitated persons; assistance to fecility or protective custody

' Notes of Decislons informed of right to breathalyzer orhu st police
1. In werecp) station, and by time defendant arrived st station,

$
'

!

Detenton of defendant, who officer had ample D€ Wae under arrest for carrying firearm with-
reason w0 conclude was intoxicated and was OVt license, making this section irrelevant. Com

and seizure of gun discovered on defendant dur- Police officer, who had ample reason to con-
ing pet-down scarch was not uuressonsble be-  clude defendunt was intoxicated and was sbout
csuse officers failed to inform defendant of his . to sttempt to drive sway in his sutomobile, was
rights as person taken into protective custody entitied w seek to take defendant into protective
due to intoxication, particularly of his right to  custody. Com. v. Tomeo (1887) 507 N.E.2d 725,
have breathalyzer test administered, right to be 400 Mass. 28,
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; WESTLAW Electronic Reseerch
WESTLAW supplements Massachusetts Laws Annotated and is useful for additions! research.
Enter a citation in Inste~Cite for displey of any paralle! citations and case history. Enter a
constitution, statute or rule citation in & case law database for cases of interest

Eumpk query for Insta-Cite: 1C 268 N.E.2d 22

%‘:ry for Massachusetts Constitution:

I G.L.A. Const. Constitution /s 1 First /5 80 XXX

Example query for statute: M G.L.A. G.L /6 281 +5 B5Q
Also, see the WESTLAW Electronic Research Guide following the Preface.

Code of Massachusetts Regulations

Public welfare, transportation services, defini-
tions, see 106 CMR 407 402

§ 2. Powers and duuu of department

For the administration and enforcement of this chapter, the department may:

(1) establish and enforce rules and regulstions for the establishment and maintenance
of ambulance services and for the maintenance and operation of ambulances, including
but not limited to rules and regulations governing.emergency medical technicians,
including ambulance operators and amndants ufety. unmnon oqmpmert, communica-
tions, medical uupplm and records”. =
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[See main volume for text of clauses (%) to (5))

(6) approve courses in emergency medical care for emergency medica! technicians,
including ambulance operators &nd attendants, under such conditions &s it may establish
with the advice of the board. . .. | Y

[Sn mam volum for text of clauses (7) to (10)]

The deputment shall not uublnh the nquxnmenu ae npecxfwd in clause (1) and shall
not establieh conditions for approval of courses as specified in clause (6) unti) the board
has been provided s reasonable opportunity t review and make recommendations on st ..
requirements and conditions. .

Amended by St1988, c €19, §§ 1, 2

-
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EMERGENCY MEDICAL CARF 111C § 9

Code of Massachusetts Regulations

Ambulance and ambulance services, see ] MR 170.00] et se

§ 8. Ambulance service; complaint procedures; investigation; no-
tification of complainant

m P 2 cte 4 1YY Y T "
The department shall establish and implement procedures for the
making, transmission, and investigation of complaints concerning the
f
' maintenance of any ambulance service. The department shall prepare
and make available upon request, a description of sucl procedures, and it
3 shall, as the public interest may require, investigate every complaint
g - e 4 at o at o s . e lad o & 4
i received, except to the extent that the act or prectice complained of does
not constitute & violation of this chapter or any regulation under this
.
N " ve » ¢ vty 4 § ¢ ary
! chapter vpon mvesugatio Lthe departmer sha nouly the compial
i ant, if known, of its action in the matter. If it finds that an investigatior
& { ¢ vy nant y r
{ i&¢ not required, it shall notify the complainant, if known, of its finding
» and the reasons I
Added by { vaE, ¢
H
K{ § 9. Ambulance deficiencies
’ &) Whenever the department fir r
nation in its possession, that an amt é
4
) requirement established under this r
by g . {
U the hecensee Lo correct such aencier
. + - | 1 - - |
5 und, the period prescribed
y cted, and the provisions of law
) be reasonable and, except in ar
not les than thir rou
of receipt, the affec enses
department for administrative
ortion thereof. Failure of the
€ acl upon a writien request
med a denial of such request
ard ¢ ’ nt Apf oy
18€€ orgere VW correct gelicie
cies fifty dollars per deficie for each day the deficiency continues t
exist beyond the date prescribed for correction. Before making ar
assessment, the department shall give the affected licensee notice of the
matters alleged and the provisions of law reled upor shall accor
i sucl ensee ar p '&";"1 hearing upon timely written request
I r hexring, or waiver thereof, the department determines that
4 ‘ " “r o1y e « e - " ¢ T . P
Cause exists sha Mmaxe an appropriate assessment The affectec
licensee shall pay such assessment except to the extent that, upor
judicial review, the reviewing « may reverse the final decision of the
d ¢
f departmer
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sessment made under ti ection shall be due and pavable t
nwealth on the thirtieth day after r on to the affected
Ihe attorney general shall recover any assessment due and
an action of contract, or a ther appropriate action, suit or
y, brought in the name of the nwealth in the superior
yon the motion of the attorney uch court mav cons
hearing ar jecis : 1] review proceeding and ar
t yliecet proceeding f 1 Or eeding result fron the same
tive § !
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§ 11. Enforcement proceedings; jurisdiction; injunctive relief

The attorney general, at the request of the department, shall, or any
ten taxpayers of the commonwealth, may bring a bill in equity in the
superior or & preme udicia cour ts e f(,'\»{ ¢ pliance w th th
chapter or any rule, regulation, or order made under this chapter
whenever 1t shal appear that a person has el page in, or 15 about
engage o act or pra Lice n v W L10) f tt ('.u,,"' Or anv ruie
r"' uiation, or order made unagaer u ".“, er. or whnenever it appear

¢ tha ally ;“.' ! has aae abetls aused or ;"" Uik d ng
# abetting, causing, or permitting, or about to aid, abet, cause, or per:
any such act or practice. Upon a bill brought hereunder, the superior
court r supreme ugicial « Irt, as the ca may be, sha nave ri

‘ tion to grant temporary relief and, upon hearing, & permanent inju
- tion, which shall be mandator form, if appropriate; provide how
?;. ever, that, where L brought by ten taxpaver: f the commo
: wealth, no permanent injunction shall be ed until the department ha
‘b Dee ermitie t nervene as ¢ party f it s (41 re ot submit ¢
é amicus brief to the cour Anv ten taxpavers filing & | equity
"' hereunder sha Berve a i thereof upon the epartment n the samé
j' aayv as § h fi inj

d Added t { ( 14x 8
< Cross References
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§ 11. Enforcement proceedings; jurisdiction; injunctive relief

I'he attorney general, at the request of the department, shall, or any

% e " < vy als . |’ " P : , )
ten taxpayers of the commonweaith, may bring & bill In equity in the
r supreme judicial court to enforce compliance with this

der made undaer this chapter

that any person has engaged in, or is about

an act or practice in violation of this chapter or rule,
regulation, or order made r this chapter, or whenever it snall appear
that any person has aided, abetted, caused, or permitted, is ing
abetung, causing, or permitting, or is about to aid, abet, cause, or permit
any such act or practice. Upon a bill brought hereunder, the superior
court or supreme judicial court, as the ( ghall have jurisd)
tion to grant temporary relief and, up & permanent injun
tion, which shall be mandatory in form, if appropriate; provided, how
ever, that, where a bill 1s brought by ten taxpavers of the commor
wealth, no permanent injunction shall be 1ssued until the department has
been permitted to intervene as a party, if it so desires, or to submit ar
amicus brief the cou Any ten taxpavers filing a 1} In equity
nereunder s! gerve ¢ Py Lhereol upon the departme on the same
day as such filing

hy S O4R ¢
Cross References
see Mass } P. Rule ¢

Supreme al £ UDE r ¢ risdict Be¢ 214, ¢
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&€ 12. Prohibited acts penalty; investigation and prosecution of
offenses by attorney general
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i Definition
¢ Powers and duties of department
1 ng of ambulance services
Inspection of ambulances
Ambulance license modification or transfer
¢ Ambulance operators and ts
7 Advisory boar¢
8 Ambulance service; complaint procedures: iny estigation; notification of
complainant
9 Ambulance deficiencies

Revocation, refusal to renew or suspension of certificate or inspection or
hicense for violations

] Enforcement proceeding jurisdiction; injunct

12.  Prohibited acts; penalty; iz vestigation and of offenses by
attorney genera

] Liebilit: of doctors, nurses, hospitals, ambulance operators and attendants

14. Laabilicy of emergency medical technicians police officers or fire fighter:

fhe section headings for Massachusetts General Laws An
notated have been eaitorally SuUppiie
Chapter 111C of the General Laws was added by St.1978 ¢

948 & 71

JY 4

Ambulances and ambulance services, see ) CMR 170.0( i €L be(

Cities and towns 'ts for ambulance service thornzed, see ¢. 40, § ¢

Emergency r al technicians, leave without loss of pav while iIncapacitated, see ¢ 41
§ 111M

Medical care and assistance, se 8L, § el pe

Autom

following definitions shall apply
unless the context or sut requires a different interpreta.

Lor

"Ambulance”, means any aircraft, boat, motor vehicle. or ar y other
means of transportation, including a dua purpe vehicle, however
named, whether privately or publicly owned, which is intended to be used
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105 CMR: DEPARTMENT OF PUBLIC HEALTH (Page 1 of 1)

170.282: Li

An adequate amount of medical supplies and linen for stocking vehicles shall
be stored wherever vehicles are garaged.

EXCEPTION: An ambulance service may ebtain all medical supplies and linen
from & hospital provided that a written agreement for such an arrangement
exists between the ambulance service and the hospital.

170.285: Non-Discrimination

No person shall discriminate on the grounds of race, color, religion, national
origin, age or sex in any aspect of the provision of ambulance service or in
employment practices.

170.296: Out-of-State Ambulance Services

(A) Ambulance services located in and licensed in another state are not
required to be licensed in accordance with these regulations if they are
transporting patients from lor~tions outside of Massachusetts to locations
within Massachusetts.

(B) No ambulance service shall regularly operate in Massachusetts unless the
ambulance service 1s licensed in accordance with the provisions set forth in
these regulations. An out-of-state ambulance service shall be deemed to be
regularly operating in Massachusetts if:
(1) the service advertises in Massachusetts, or otherwise solicits business in
Massachusetts;
(2) the service has a contractual agreement to provide ambulance service in
Massachusetts: or
(3) the service transports persons from loc .ons within Massachusetts on a
routine or frequent basis.

(C) Out-of-state ambulance services which provide only back-up service to
Massachusetts ambulance services are exempt from the requirements of
106 CMR 170.296(B). However, such a service must be in compliance with all
applicable licensing laws and regulations in the state in which the backup
ambulance service is based.

(D) If an out-of-state ambulance service regularly operates in Massachusetts,
within the meaning of (B) above, that service shall either maintain & place of
business within Massachusetts or make acceptable provisions for Uepartment
inspection of the service s vehicles and records. Such service shall meet all
requrements imposed by M.G.L. ¢. 111C and these regulations, unless such
requirements have been properly waived by the Department.

170.287: Waiver

An applicant for a license, or a licensee under 105 CMR 170.500, may apply
to the Department for a waiver, for a given period of time, of those
requirements with which the service is unable to comply. Such waiver may be
renewed.

(A) The applicant for a license, or & licensee under 105 CMR 170.500, when
applying for & waiver, shall submit the following in writing:
(1) Evidence of a prior good faith effort to comply with each requirement
for which a waiver is requested;
(2) A statement documenting why the service cannot comply with each
requirement for which a waiver is requested, including any financial or other
significant hardship resulting from efforts to comply,
(3} A statement documenting why non-compliance with each requirement
will not cause the service to be unable to render adeguate cere;
(4) Reasons why compliance with each requrement is not possible for a
given period of time; and
(5) A plan for compliance with each requirement within the period
requested on the waiver application, unless the application is for a
permanent waiver in accordance with subsection (B).

12/31/86 105 CMR - 833
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70.282: 1)

An adequate amount of medical supplies and linen for stocking vehicles shall
be stored wherever vehicles are garaged.

EXCEPTION: An ambulance service may obtain all medical supplies and linen
from @ hospital provideo that & written agreement for such an arrangement
exists between the ambulance service and the hospital.

0.285: Non-Di ination

No person shall discriminate on the grounds of race. color, religion. national
origin, age or sex in any aspect of the provision of ambulance service or in
employment practices.

70.296: -of-State Ambulance Servic

(A) Ambulance services located in and licensed in another state are not
required to be licensed in accordance with these regulations if they are
transporting patients from locaetions outside of Massachusetts to locations
within Massachusetts.

ambulance service is licensed in accordance with the provisions set forth in

(B) No ambulance service shell regularly operate in Massachusetts unless the
these regulations. An out-of-state ambulance service shall be deemed to be

regularly operating in Massachusetts if: we
(1) the service advertises in Massachusetts, or otherwise solicits business in
Massachusetts:

‘ (2) the service has a contractual agreement to provide ambulance service mj
Massachusetts: or
(3) the service transports persons from locations within Massachusetts on a
routine or frequent basis.

(C) Out-of-state ambulance services which provide only back-up service to
Massachusetts ambulance services are exempt from the requirements of
105 CMR 170.296(B). However, such @ service must be in compliance with all
applicable Lcensing laws and regulations in the state in which the backup
ambulance service 15 based. |

(D) If an out-of-state ambulance service regularly operates in Massachusetts, |
within the meaning of (B) above, that service shall either maintain a place of |
business within Massachusetts or make acceptable provisions for Department |
inspection of the service 's vehicles and records. Such service shall meet all |
requirements imposed by M.G.L. ¢. 111C and these regulations, unless such |
requirements have been properly waived by the Department. ‘
\
\
\

170.287: Waiver

An applicant for a license, or a licensee under 105 CMR 170.500, may apply
to the Department for a waiver, for @ given period of time, of those
requirements with which the service is unable to comply. Such waiver may be
renewed.

(A) The applicant for a license, or a licensee under 106 CMR 170.500, when

applving for & waiver, shall submit the following in writing:
(1) Evidence of a prior good faith effort to comply with each requirement
for which a waiver is requested; |
(2) A statement documenting why the service cannot comply with each |
requirement for which a waiver is requested, including any financial or other |
significant hardship resulting from efforts to comply; |
(3) A statement documenting why non-compliance with each requirement
will not cause the service to be unable to render adequate care;
(4) Reasons why compliance with each requirement is not possible for &
given penod of time; and
(6) A plan for compliance with each requirement within the period
requested on the waiver applicetion, unless the application is for &
permanent waiver in accordance with subsection {B).

12/31/86 105 CMR - 833
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ATTACHMENT H
106 CMR: DEPARTMENT OF PUBLIC HEALTH (Page 1 of 1)

70.002: rity

This chapter is adopted under the suthority of MG L. ¢. 111C and M.G L.
c. 30A. s 2.

This chapter shall be known and may be cited as "Repuletions Goverm
Ambulance Services and Coordinating Emergency Medical Care’, 106 CM
170.000. The short form of citation shall be "The Massachusetts Emergency
Medical Service Regulations,” 106 CMR 170.000.

170.010: Scope

This chapter govems emergency medical services systems, ambulance
services, ambulances, equipment. training and personnel.

(A) Uncertified vehicles may be wused to render emergency medical
transportation in the case of & major cetastrophe when the number of certified
ambulances capable of emergency dispetch in the locality ¢f the cetastrophe is
insulficient to render the required emergency medicel transportstion services.

(B) Nothing in this chapter is intended 10 preciude the public from choosing any
mode of transportation to get to @ hospital ur other established site of medical
care.

DEFINITIONS

70. M f Terms

The cofinitions set forth in 105 CMR 170.02¢ theough 170.061 shall apply for
the purpose of this chapter. uniess the context or subject metter clearly
requires a dif ferent intespretation.

170.021: Advanced Life Support

Advanced Life Support (ALS) means the pre-hospital use of medical
techniques and skills by qualified personnel who are specially trained and shall
include such functions as advanced airway and circulatory maintenance and the
management of cerdiac disorders.

170.022: Ambulance

Ambulance means any aircraft, boat. motor vehucle. or any other means of
transportation. including & dual purpose vehicle, however named. whether
privately or publicly owned, which is intended to be used for, and is maintained
and operated for. the transportation of sick, injured or disabled patients

70.023: Ambulance Attendant

Ambulance sttendant means an Emergency Medicsl Technician trained and
certified in accordance with these reguletions who provides emergency medical
care to sick or injured persons prior to and during transport by an ambulance.
The term ambulance attendant includes the EMT who operates the ambulance.

170.028: Ambulance Service

Ambulance service means the business or regular sctivity, whether for profit
or not, of transporting sick. injured or disabled individuals by ambulance

4/14/88 105 CMR - B22
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IN THE UNITED STATES COUR™ oF AFPFEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

COMMONWEALTH COF MASSACHUSETTS,

)
e 83.. )
)
Fetitionars, )
)
v. ) Nos. B9-130¢
) €8-1821
UNITED STATES NUC'EAR REGULATORY ) 86-1819
COMMISSION snd the UNITED ) 88-1817
ETATES OF AMERICA, )
)
Respordernty. )
)

DECLARATION OF JAMES D, WATKINS

I, James D. watkins, hereby declare under the provisions of
28 U.5.C. 1746 as follows:

i. I sm the Secretary of Energy end, ss such, head of the
United States Depertment of Energy.

2. The Department of Energy was estoblighed to "promote the
ganeral welfare by 88suring cocrdinated and effactive
edministration of Federal energy policy ard programs.” 42 V.S8.C.
vii%. I»n establishing the Depertment, Cungrass found thet "a
sTrong national SNAIgY program is needed to meet present ancd
future ensrgy needs of the Netion comsistent with overall
national economic, ervironmental and sucial goals" (42 v.8.C.
7111(B)), and it cherged the Department with, emong other things,
responsibility for cocrdinating, forrualating and implementing
"nationel energy policy * * * ¢o deal with the sherte, mid- and
long: term energy problems of the Netion" (42 V.S8.C. 71..2(2)):
"promotiing; the interssts of consumers through the provision of

8. edequate and roliable Supply of energy et the lowest
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Teasonsble cost” (42 U.S.C. 7112(9)); and "swsur(ing)
incerporstion of nstional environmentsl protvection Joals in the
formulation and implementation gf SNeXTY programe” (42 v.s.cC.
7112(13)).

3. This Declarstion is provided to infers the Court of the
public interest, which the Jurt described mendave of the
Department of Energy makee of Pecial concern to B8, in not
staying the lov power Tenting of the Beabronk nuclesar power plant
recently suthorized by the Numlgee Regulstory Commission (NRC).
The specific facts sne figures set forth in t™his Declaretion have
baen assemdled oy Departmenial etafs in the reguler course of
their duties.

¢. 1 have been advised thet the ongeing NRC proceedings
invelving Seabrock could result in issuence of a license for full
POver operation by as ¢erly as Sepramber 30, i989. The issue
here concerns possible delay in the use of such a full power
license. Even though ectual Jow POweT tasting may take only »
fevw weeks to perform, this TOITIng is designed to parmit early
discovery and correction ©f any unanticipated problems that mighs
delesy full power oparstiom.

5. BSeabrock's generating cepacity is sbove 1186 MW. Over
85 billion hes been Spent bullding this plant, which i8 now
completed and avaiting final NRC authorization to enter into full
POWer operation. As the following facts demonstrate, New Englang
urgently needs the power that Seebrook is Teady to provide, end

there are no satisfactory near-term alternstive sources of

2
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supply:

(8) To msintain reliable electric service, mos: Utilities
subscribe to @ re! ebility stendare which requires & reserve
mArgin, or en excoss of Fenersting capacity over peask damand, cof
15 to 20 percent. Although the reserve maxgin 4in New England is
Currently at about 24 percent, the sctual Operating margin has on
occasion fallen as low &8 2 percent dus t0 equipment failures
and/cr execerbasted Peak domands (which, in New England, oceur in
both summer and winter). Morecver, in 1987 end agein in i988,
the demand for electricity in New Englend grew et about S percen:
8 year. This sustained and relatively rapid demand growth
Teflects both & rebust Tégiconel economy and seversal very het
summers and was Spproximately double the rate of projected growth
for the region. 1If Ssabrook does not become cperational, and if
demand grows enly at & modeat 2.5 percent Tete, regionsl reserve
margins could fall below 20 pPercent later this yesr. As ressrve
margins fall below 20 percent, the system becomes more vulnerable
to contingencies. During the past yeer, in fect, New England
suffered repeated "Brownouts" and relling "blackouts,” snd
similar emergency procedures will probably agein become necessary
&% 200N a® this summer.

An ureliable eluctricity SUpply system cen inhibit regionel
economic growth and diminigh the Quality of life of Our citizens.
For New England, the danger of falling below the peint where
edequate electric Burvice can be essured is both resl and

immediete. Within a Yeer of coming oneline, Sasbroock could

3
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provide enough power to add an edditional € percent to New
England’'s electric reserve margin.

(b) There sre no setisfactory altarnative sources of supply
to Seabrook that could meet New England's nesr-term energy needs:
(1) Although the region's existing cil-fired stear plants could
conce.vably be used more intensively, this would incresse the
region's and the Nation's dependence on imported oil and regional
Teserve margins still would be insufficient to deal with sxtreme
weather or equipment fallures. (44) There has been no
significant constructien of coel-fired plants in New England for
the last two cdecedes end, even {f¢ strong environmental opposition
T such plante could be overcome, it would take S t0 € years o
build new coal-fired capacity. (444) New England Presantly has
very limited gas pPipeline cepecity end, although there are plens
tC expend gas pipelire cépacity, new lines and gas-fired combined
Cycle units could net be available until the mid 1950s. Gas-
fired combustion turbines could be built more quickly, but they
would be more expensive to Cperate end the uncertainties related
To completion of the proposed naturel P8E Dipeline projects make
this alternetive wncertein as well., (4iv) Relying on imporved
POWer, either from Canada or from other regions of the United
States, also will nos Provide sneryy reliability and sdequacy.
The future development and evailability of Canadian slectricity
is uncertein at best end, in the time it would teke to build new
transmission lines, strong demand growth in other regions of the

United States is expected to deplete &ny power surpluses those
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fegions currently have. (v) Finally, while there have besn
Sg¢ressive conservation programs carried out by utilities in New
Inglend, experience hss shown that these conservetion effcrts
cannvt kes» up with the repid ecconomic growth in the regicn snd
with cousequent electric demand.

$. Energy security, economic and environmental
corsiderations also weigh strongly ageinst any Celay in Seabrook
coming on-line:

(8) Neearly half of the installed genereting capacity in New
England is now designed to run on eil, and that region is heavily
and uniguely dependent on imported oil. Furthermore, the Nation
&8 & whole is beconming incressingly dapendent on insecure sourcaes
of imported il te meet its energy needs. By & conservative
estimate, Seabrook will generate about 6.8 billion kilowatt-hours
each yeer, which would displace demand for roughly 11 million
barrels of oil & Yesr. At the recent crude oil price ¢f
epproximately $20 per barrel, running Seabrook could reduce our
trade deficit by sore £220 million & year, and simultanerusly
enhance the Nation's energy security.

{b) Since the costs of building Seabrock aslresdy have beer

incurred, the relative economics of slternative sources of supply

depend on ¢ comparison between the costs of cperating Seabrook

and the costs of dovologing anc operating alternative facilities.
Such & comperison makes it Clear that there is no economically

sound slternstive to Seadbrook, which currently stands ready to

produce powar at & levelized cost of cperation of about 2.7
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cents/kilowett-hour: (i) The levelized costs of an equivalent
increment in oil-fired capecity would be about 8.1
cents/kilowntt-hour for new combined cycle feneration (whickh
would take about & years to develop) and about 11.1
cants/kilowatt-hour for new combustion turbine generation (whiek
would teke 2-4 years teo develop). (44) The levelized cogts (-4
&n equivalent increment in new coel-fired Capecity (which would
taka about 5. Yoars to develop) would be about 5.6
cents/kilowett-hour. (141) The levelized coste of an equivalaent
incrament in new gas-fired capacity would be about §.2
centa/ki'  ttehour fer combined-cycle units (which would take
abcut & yours to develop) and about 6.5 cents/kilowatt-hour for
combustion turbines (which would take about 2-3 years to
develop). (iv) Current contraces Sugonst that it would cost
about 4.2 to 4.9 cents/kilowatt-hour t0 impore additional
electricity frem Canada, if guch electricity 1g evailable at all.
(¢) Although there are environmentsl issues related to

Cperating Seabrock, the alternatives tO Opereting Seabrook also

raise environmental issues. Of particuler concern &re the "Acid

Rain" and "Greenhouge" effecty of fossil-fired plants, which amit
sulfur dioxide, nitrogen oxides and carbon Cidoxide. Thess are
especislly serious concerns in New England, whose electric

utilities in 1687 amitted an estimated 390,000 tons per yvear in

sulfur dioxide and 130,000 tons PeX year in nitrogen Oxides --

which are Precurscrs to "acig Rein" -« and an estimated 4§

million tons Per year in carbon dioxide - which is one of the
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] goses thet some scientists Delieve is & major contriduter to
possible atmospheric warming. Replacing Seabrock with equivalent
coal-fired cepacity could add up toc an edditional 20,000 tons per
YO&ar in both sulfur dioxide and nitrogen oxides emissions, and ar
sdditional € million tons in carbon dicxide emissions.

Bimilerly, replecing Sesbrook with eguivalent oil-fired capacity
could produce 5,000 tons of additionsl yesrly sulfur dioxide
amissions, 8,000 tons of edditionsl yearly nitrogen oxidess
enissions, and 4 million tons of additional yearly carbon dicxide
emissions. And although the emissions problame from gas-fired
plants sre slightly less dramatic, even they could result in
additional yearly emissions cof 6,000 tons of nitrogen cxides and
3 million tons of carben dioxide.

7. Considerativis of energy reliadbility, enargy security,
sconoxics and envircnment thus all indicate a pressing need for
Seabroock. Any unnecessery delay in bringing this plant on-line
would be, quite simply, bad energy pelicy end flatly inconsistent
with the public interest.

I declare under penslty of perjury that the foregeoing is

“rue and correct.

Executed on May 1%, 1589
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CERTIFICATE OF SERVICE
I, Jeffrey P. Trout, one of the attorneyi’fonAche Applicants

herein, hereby certify that on July 10, 1989, I made service of
the within document by depositing copies thereof with Federal
Express, prepaid, for delivery *o (or, where indicated, by

depositing in the United State mail,

addressed to):

Administrative Judge Ivan W. Smith

Chairman, Atomic Safety and
Licensing Board

U.S. Nuclear Regulatory
Commission

East West Towers Building

4350 East West Highway

Bethesda, MD 20814

Administrative Judge Richard F. Cole
Atomic Safety and Licensing Board
U.S8. Nuclear Regulatory Commission
East West Towers Building

4350 East West Highway

Bethesda, MD 20814

Adrinistrative Judge Kenneth A.
M :Collom

1107 West Knapp Street

Stillwater, OK 74075

John P. Arnold, Esquire
Attorney General

George Dana Bisbee, Esquire
Assistant Attorney General
Office of the Attorney General
25 Capitol Street

Concord, NH 03301-6397

*Atomic Safety and Licensing
Appeal Board

U.S. Nuclear Regulatory
Commission

Washington, DC 20555

first class postage paid,

Adjudicatory File

Atomic Safety and Licensing
Board Panel Docket (2 copies)

U.S. Nuclear Regulatory
Commission

East West Towers Building

4350 East West Highway

Bethesda, MD 20814

Robert R. Pierce, Esquire

Atomic Safety and Licensing
Board

U.S. Nuclear Regulatory
Commission

East West Towers Building

4350 East West Highway

Bethesda, MD 20814

Sherwin E. Turk, Esquire

Office of General Counsel

U.S. Nuclear Regulatory
Commission

One White Flint North,

11555 Rockville Pike

Rockville, MD 20852

18¢h Fi.

Diane Curran, Esquire
Andrea C. Ferster, Esquire
Harmon, Curran & Tousley
Suite 430

2001 § Street, N.W.
Washington, DC 20009

Robert A. Backus, Esquire
116 Lowell Street
P. 0. Box 516

Manchester, NH 03105




Philip Ahrens, Esquire

Assistant Attorney General

Department of the Attorney
General

Augusta, ME 04333

Paul McEachern, Esquire
Shaines & McEachern

25 Maplewood Avenue
P.O0. Box 360
Portsmouth, NH 03801

Mrs. Sandra Gavutis
Chairman, Board of Selectmen
RFD 1 -~ Box 1154

Route 107

Kensington, NH 03827

*Senator Gordon J. Humphrey
U.S. Senate

Washington, DC 20510
(Attn: Tom Burack)

*Senator Gordon J. Humphrey
One Eagle Square, Suite 507
Concord, NH 03301

(Attn: Herb Boynton)

Mr. Thomas F. Powers, III
Town Manager

Town of Exeter

10 Front Street

Exeter, NH 03833

H. Joseph Flynn, Esquire

Office of General Counsel

Federal Emergency Management
Agency

500 C Street, S.W.

Washington, DC 20472

Gary W. Holmes, Esquire
Holmes & Ells

47 Winnacunnet Road
Hampton, NH 03842

Mr. J. P. Nadeau
Selectmen's Office
10 Central Road
Rye, NH 03870

John Traficonte, Esquire

Assistant Attorney General

Department of the Attorney
General

One Ashburton Place, 19th Fl.

Boston, MA 02108

Mr. Calvin A. Canney
City Manager

City Hall

126 Daniel Street
Portsmouth, NH 03801

R. Scott Hill-Whilton, Esqguire

Lagoulis, Hill-Whilton &
Rotondi

79 State Street

Newburyport, MA 01950

Leonard Kopelman, Esquire
Kopelman & Paige, P.C.

77 Franklin Street
Boston, MA 02110

Mr. William S§. Lord
Board of Selectmen
Town Hall -~ Friend Street
Amesbury, MA 01913

Charles P. Graham, Esquire
Murphy and Graham

33 Low Street

Newburyport, MA 01950

Richard A. Hampe, Esquire
Hampe and McNicholes

35 Pleasant Street
Concord, NH 03301




Mr. Richard R. Donovan

Federai Emergency Management
Agency

Federal Regional Center

130 228th Street, S.W.

Bothell, Washington 98021-979%6

Ashod N. Amirian, Esguire
145 South Main Street
P.O. Box 38

Bradford, MA 01835

(*=Ordinary U.S. First Class Mail)

Judith H. Mizner, Esquire

79 State Street,
Newburyport, MA

2nd Floor
01950
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Jéffrey P. Trout



