JAN 1 9 1983

MEMORANDUM FOR: David L. Meyer, Chief
Pules and Procedures Branch
Division of Rules and Records
Office of Administration

and Resources Management

FROM Fric 5. Beckjord, Director

0ffice of Nuclear Regulatory Research

SUBJECT: IMPLEMENTATION OF COMMISSION ACTION: PUBLICATION

OF NEW 10 CFR PART 62

By memorandum dated December 1, 1988, the Secretary of the Commission
indicated that the Commission (with all Commissioners agreeing) has voted to
approve the publication of the final rule on emergency access to low-level

waste disposal facilities set out in SECY-HE-P9R,

Please implement the Commission's action by arranging for publication of the
enclosed final rule in the Federal Register.

Enclosed are three copies of the Federa) Pecister notice and copies of the
pages marked-up with the changes recuested by your office for transmittal
to the Office of the Secretary. Also enclosed is a Congressional letter
package for transmittal to GPA/CA which includes seven copies of the public
announcement for transmittal to GPA/PA. In addition, enclosed is & copy of
the final regulatory analysis (which includes the environmental assessment and
finding of no significant impact) for transmittal to the PDR.
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"ric S. Beckjord, Director
0ffice of Nuclear Regulatory Research
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[7590-01]

NUCLEAR REGULATOR' COMMISSION
10 CFR PART 62

Criteria and Procedures for Emergency Access to Non-Federal
and Regional Low-Level Waste Disposal Facilities

AGENCY: Nuclear Regulatory Commission.

ACTION: Final rule.

SUMMARY:  The Nuclear Regulatory Commission (NRC) is issuing this rule to
establish criteria and procedures for fulfilling its responsibilities
essociated with acting on requests by low-level radioactive waste
generators, or State officials on behalf of those generators, for emer-
gency access to operating, non-Federal or regional, low-level radioactive
waste disposal facilities under Section 6 of the Low-Level Radioactive
Waste Policy Amendments Act of 1985. Grants of emergency access may be
necessary if a gene: . tor of low-level radioactive waste is denied access
to operating lTow-level radioactive waste disposal facilities and the

lack of this access results in a serious and immediate threat to the

public health and safety or the common defense and security.

EFFECTIVE DATE:

ADDRESS: Copies of comments received on the proposed rule and the
regulatory analysis may be examined at the NRC Public Document Rooﬁ,

2120 L Street NW., Washington, DC 20555.



FOR FURTHER INFORMATION CONTACT: Janet Lambert, Division of Engineering,
Office of Pesearch, U.S. Nuclear Regulatory Commission, Washington, DC

20555, telephone (301) 492-3857.

SUPPLEMENTARY INFORMATION:

1. Introduction and Background

11. Legislative Requirements

I11. Legislative History

Iv. NRC Approach

V. Assumptions

VI. The Final Rule

VII. Rationale for Criteria

VIII. Terms and Conditions for Emergency Access Disposal
IX. Analysis of Public Comments

X. Finding of No Significant Environmental Impact: Availability
XI. Paperwork Reduction Act Statement

XII. Regulatory Analysis

XI1I. Regul~*ory Flexibility Certification

XIV.  Backfit Statement

XV. List of Subjects

I. Introduction and Background
On December 15, 1987, NRC published in the Federal Register
(52 FR 47587) a proposed new Part 62 to 10 CFR in order to implement its

emergency access responsibilities under Section 6 of the Low-Level



Radioactive Waste Policy Amendments Act of 1985 (PL 29-240, January 15,
1986), "the Act." The proposed Part 62 set forth the criteria and
procedures that the Commission intended to use to determine if emergency
access to non-Federal and regional low-level waste (LLW) disposal
facilities should be granted. The public comment period for the proposed
rule expired on February 12, 1988. The NRC received twenty-one (21)
comment letters from ten concerned citizens and environmental groups,
six State governnents, two LLW compact Commissions, two industries and
one nuclear information service.

The Act directs the States to develop their own low=level
radioactive waste (LLW) disposal facilities or to form Compacts and
cooperate in the development of regional LLW disposal facilities so that
the new facilities will be available by January 1, 1993.

The Act establishes procedures and milestones for the selection and
development of the LLW disposal facilities. The Act also establishes a
system of incentives for meeting the milestones, and penalties for fail-
ing to meet them, which is intended to ensure steady progress toward new
facility development.

The major incentive offered by the Act is that the States and
regional Compacts that meet the milestones will be allowed to continue
to use the existing disposal facilities unti? their own facilities are
available, which is to be no later than January 1, 1993. If unsited
States or Compact regions fail to meet key milestones in the Act, the
States or Compact Commicsions with operating non-Federal or regional LLW
disposal facilities are authorized to demand additiona) fees for wastes
accepted for disposal, and ultimately tu deny the LLW generators in the

delinguent State or Compact region further access to their facilities.
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Section 6 of the Act provides that the Nuclear Regulatory Commission
(NRC) can determine to grant a generator "emergency access" to non-Federal
or regionai low-level radicactive waste (LLW) disposal facilities if
access to those facilities has been denied and access is necessary in
order to eliminate an immediate and serious threat to the public health
and safety or the common defense and security. The Act also requires
that NRC determine whether the threat can be mitigated by any alternative
consistent with the public health and safety, including ceasing the
activities that generate the waste. NRC must be able, with the informa-
tion provided by the requestor, to make both determinations prior to
granting emergency access. The purpose of this regulation is to set
forth the criteria and procedures that will be used by the Commission to

determine if emergency access to a LLW facility should be granted.

II. Llegislative Requirements

In addition to directing the NRC to grant ecmergency access as
discussed in the Background section, the Act further directs NRC to
designate the operating LLW disposal facility or facilities where the
waste will be sent fur disposal if NkC determines that the circumstances
warrant a grant of emergency access. NRC is required to notify the
Covernor (or chief executive officer) of the State in which the waste was
generated that emergency access has been granted, and to notify the State
and Compact which will be receiving the waste that emergency access to
their LLW disposal facility is required. The Act limits NRC to 45 days

from the time a request is received to determine whether emergency access

will be granted and to designate the receiving facility.
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' The Act provides that NRC can grant emergency access for a period
not to exceed 180 days per request. To ensure that emergency access is
not abused, the Act allows that only one extension of emergency access,
nct to exceed 180 days, is to be granted per request. An extension can
be approved only if the LLW generator who was originally granted emer-
gency access and the State in which the LLW was generated have diligently,
though unsuccessfully, acted during the period of the initial grant to
eliminate the need for emergency access.
The Act also provides that requests for emergency access shall
contain all information and certifications that NRC requires to make its
determination.
"Temporary emergency access" to non-Federal or regional LLW disposal
facilities may be granted at the Commission's discretion because of a
serious and immediate threat to the public health and safety or the
common defense and security, pending a Cuommission determination as to |
|
i

whether the threat could be mitigated by suitable alternatives. The

grant of temporary emergency access expires 45 days after it is granted.
The Act does not require NRC to develop a rule to carry out its
Section 6 responsibilities. However, NRC is 1ssuing this rule to estab-
lish the criteria and procedures that will be used in making the required
determinations for emergency access. Although Congress provided NRC the
statutory responsibility for implementing Section 6 of the Act and gave
the Commission authority to decide whether access will be provided,
emergency access decisions are likely to be controversial. By setting
out the criteria and procedures for making emergency access decisions in

a rule that reflects public comment, NRC intends to add predictability
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to the decisionmaking process and to help ensure that the NRC will be
able to make its decisions on emergency access requests within the time

allowed by the Act.

I111. Legislative History

The legislative history of the Act emphasizes the Congressional
intent that emergency access be used only in very limited and rare cir-
cumstances and that it was not intended to be used to circumvent other
provisions of the Act. Congress believed it was important tor the
successful implementation of the Act that emergency access not be viewed
by the unsited States as an alternative to the pursuit of the development
of new LLW disposal capacity. The legislative history indicates that
Congress believed that with the various management options available to
LLW generators, including, for example, storage or ceasing to generate
the waste, that instances where there was no alternative to emergency
access would be unlikely. Congress expected that responsible action from
the generators and the States/Compacts should resolve most access problems
thus precluding the necessity for involving the Federal sector in grant-
ing emergency access. Section 6 was included to provide a mechanism for
Federal involvement as a vehicle of last resort.

In developing the emergency access rule, NRC tried to be consistent
both with the actual text of Section 6 of the /ct and with the intent
expressed by Congress regarding decisions made pursuant tc Section 6.

The rule sets strict requirements for granting emergency access and
should serve to encourage potential requesters to seek other means for
resolving the problems created by denial of access to LLW disposal facil-

ities. The rule places the burden on the party requesting emergency



access to demonstrate that the criteria in the rule have been met and
emergency access is needed. Applicants for emergency access will have
to provide clear and convincing evidence that they have exhausted all
other options for managing their waste. By establishing strict require-
ments for approving requests for emergenCy access, NRC intends to rein-
force the idea that problems with LLW disposal are to be worked out to
the extent practical among the States, and that emergency access to
existing LLW facilities will not automatically be available as an alter-
native to developing that capacity. NRC believes this interpretation is
consistent with a plain reading of the Act and the supporting legisla-
tive history.

Section 6(g) of the Act requires the NRC to notify the Compact
Commission for the region in which the disposal facility is located of
any NRC grant of access "for such approval as may be required under the
terms of its compact." The Compact Commission "shall act to approve
emergency access not later than fifteen days after receiving notifica-
tion" from the NRC. The purpose of this provision is to--

v ensure that the Compact Commission is aware of the NRC's grant

of emergency access and the terms of the grant,

. allow the Compact Commission to implement any administrative

procedures necessary to carry out the grant of access, and

> ensure that the limitations on emergency access set forth in

Section 6(h) of the Act have not been exceeded.

However, it is clear from the legislative history of the Act that

Section 6(g) should not be construed as providing the Compact Comnission

with a veto over the NRC's grant of emergency access. The basic purpose




of the Section 6 emergency access provision i; to ensure that LLW dis-
posal sites that have denied access to certain States under provisions of
the Act will be made available to receive waste in situations posing a
serious and immediate threat to the public health and safety. A Compact
Commission veto would frustrate the purpose of the emergency access
provision and would be generally contrary to the legisiative framework
established in the Act. As emphasized in the House Committee on Interior
and Insular Affairs Report on the Act, ratification of a Compact should
be conditioned on the Compact's acting in accord with the provisions of
the Act. If the Compact refuses to provide, under its own authorities,
emergency access under Section 6, Cungressional ratification of that
Compact would be null and void. H.R. REP. No. 314, 99th Cong., 1lst
Sess., pt. 1, at 2997 (1985).

IV. NRC Approach

In developing this rule, the NRC's approach was to:

1. ensure that all of the principal provisions of Section 6 of the
Act are addressed in the regulation.

2. identify the information and certifications that will have to
be submitted with any request for emergency access in order for NRC to
make the necessary determinations.

3. ensure that the criteria and procedures that are established in
10 CFR Part 62 can be implemented within 45 days after NRC receives a
request as specified in the Act.

4. establish criteria and procedures for designating a site to

receive the waste that are fair and equitable and that are consistent



with the other provisions of the Act, including the 1imits on the amount
of waste that can be disposed of at each operating facility.

5. establish requirements for granting emergency access that are
stringent enough to discourage the unsited States and regions from visy~
ing emergency access as an alternative to diligent pursuit of their own
disposal capability, and yet flexible enough to allow NRC to respond
appropriately in situations where emergency access is genuinely needed
to protect the public health and safety or the common defense and

security.

V. Assumptions

NRC made several assumptions in developing this rule.

NRC assumed that the wastes requiring disposal under the emergency
access provision will be the result of unusual circumstances. The nature
of routine LLW management is such that it is difficult to conceive of
situations where denial of access to disposal would create a serious and
immediate threat to the public health and safety or the national secu-
rity. In most cases generators should be able to safely store routinely
generated LLW or employ other options for managing the waste without
requiring emergency access. Thus, if all the LLW generators in a State
were denied access to LLW disposal facilities, NRC would not expect to
receive a blanket request for emergency access for all of the LLW
generated in that State, or for all of the LLW generated by a particular
kind of generator since the need for emergency access would be different
in each case.

NRC has also assumed that requests for emergency access will not be

made for wastes that would otherwise qualify for disposal by the



Department of Energy (DOE) under the unusual volumes provision of the Act

[Section 5(c)(5)]. This means that NRC does not intend to consider
requests for emergency access for wastes generated by commercial nuclear
power stations as a result of unusual or unexpected operating, main-
tenance, repair, or safety activities. Section 5(c)(5) of the Act
specifically sets aside 800,000 cu ft of disposal capacity above the
regular reactor allocations through 1992 to be used ‘or those wastes.
With this space reserved for wastes qualifying for the "unusual volumes
allocation," NRC believes emergency access should be reserved for other
LLW, until the 800,000 cu ft allocation is exceeded.

NRC considered basing its decisions for granting emergency access
solely on quantitative criteria, but decided against that approach.
While NRC has identified some of the wastes and the scenarios which would
create a need for emergency access, it is unlikely that all possibilities
can be predicted or anticipated. Largely, because of the uncertainty
associated with identifying all of the circumstances under which emer-
gency access may be required, NRC has avoided establishing criteria
with absolute thresholds. Instead, the rule contains a combination of
qualitative and quantitative criteria with generic applicability. NRC
beli- .5 this ‘umbination provides maximum flexibility in considering

requests for emergency access on a case-by-case basis.

VI. The Final Rule
The final rule contains four Subparts, A, B, C, and D. These
Subparts set out the requirements and procedures to be followed in
requesting emergency access and in determining whether or not requests

should be granted. Each Subpart is summarized and discussed here.




Subpart A - General Provisions

Subpart A contains the purpose and scope of the rule, definitions,
instructions for communications with the Commission, and provisions
relating to interpretations of the rule. Subpart A states that the rule
applies to all persons as defined by this regulation who have been denied
access to existing commercial LLW disposal facilities and who submit a
request tc the Commission for an emergency access determination under
Section 6 of the Low-Level Radioactive Waste Policy Amendments Act of
1985. Subpart A also emphasizes that the emergency access rule applies
only to those subclasses of LLW for which the States have disposal

responsibility under Section 3(1)(a) of the Act.

Subpart B - Request for a Commission Determination

Subpart B specifies the information that must be submitted and the
procedures that must be followed by a person seeking a Commission deter-
mination on emergency access.

Specifically, Subpart B requires the submission of information
on the need for access to LLW disposal sites, the guantity and type of
material requiring disposal, impacts on health and safety or common
defense and security if emergency access were not granted, and
consideration of available alternatives to emergency access. This
information will enable the Commission to determine:

(a) whether a serious and immediate threat to the public health and
safety or the common defense and security might exist,

{b) whether alternatives exist that could mitigate the threat, and

(c) which non-Federal disposal facility or facilities should

provide the required disposal.
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In addition, Subpart B also sets forth procedures for the filing and
distribution of a request for a Commission deiermination. It provides
for publishing in the Federal Register a notice of receipt of a request
for emergency access to inform the public that Commission action on the
request is pending. Although comment is not required by the Act or the
Administrative Procedure Act, Subpart B provides for a 10-day public
comment period on the request for emergency access.

In the event that the case for requesting emergency access is to be
based totally or in part on the threat posed to the common defense and
security, Subpart B specifies that upon receiving such a request, NRC
will consult with the Department of Energy (DOE) and or the Department
of Defense (DOD) to ascertain the importance to the common defense and
security of the activities producing the LLW for which emergency access

is requested.

Subpart C - Issuance of a Commission Determination

For the NRC to grant emergency access, the Commission must first
conclude that there is a serious and immediate threat to the public
health and safety or the common defense and security, and second that
there are no available mitigating alternatives. Subpart C sets out
the procedures to be followed by the Commission in considering requests
for emergency access, for granting extensions of emergency access, and
for granting temporary emergency access; establishes the criteria and

standards to be used by the Commission in making those determinations;

and specifies the procedures to be followed in issuing them.




Subpart C provides that NRC, in determining whether there is a
serious and immediate threat to the public health and safety, will
consider: (1) the nature and extent of the radiation hazard that would
result from the denial of access including consideration of the standards
for radiation protection contained in 10 CFR Part 20, any standards
governing the release of radioactive materials to the general environment
that are applicable to the facility that generated the low-level waste,
and any other Commission requirements specifically applicable to the
facility or activity which is the subject of the emergency access request
and, (2) the extent to which essential services such as medical, thera-
peutic, diagnostic, or research activities will be disrupted by the
denial of emergency access.

In determining whether there is a serious and immediate threat to
the common defense and security, Subpart C provides that the Commission
will consider whether the activity generating the LLW is necessary to
protect the common defense and security and whether the lack of access to
a disposal site would result in a significant disruption in that activity
that would seriously threaten the common defense and security. Subpart C»
also specifies that the Commission will seek and consider DOD and DOE
viewpoints on the importance of the activities responsible for generating
the LLW to the common defense and security.

Under Subpart C, if the Commission makes either of the above deter-
minations in the affirmative, then the Commission will consider whether
alternatives to emergency access are available to the requestor. The
Commission will consider whether the person submitting the request has
identified and evaluated the alternatives available which could potent-

ially mitigate the need for emergency access. The Commission will



consider whether the person requesting emergency access has considered

all facters in the evaluation of alternatives including state-of-the-art
technology and the impacts of the alternativas on the public health and
safety. For each alternative, the Commission will also consider whether
the requestor has demonstrated that the implementation of the alternative
is unreasonable because of adverse effects on the public health and
safety or the common defense and security, because it is technically or
economically beyond the capability of the requestor, or because the
alternative could not be implemented in a timely manner.

Of particular concern to Congress was the possibility that ceasing
the activity responsible for generating the waste could lead to the
cessation or curtailment of essential medical services. Section 62.25
of the rule provides that the Commission will consider the impact on
medical services from ceasing the activity in making its determination
that there is a serious and immediate threat to the public health and
safety. The Commission is also concerned as to whether the implementa-
tion of other alternatives may have a disruptive effect on essential
medical services. Section 62.12 specifically requests information on
these impacts as part of a request for emergency access so they can be
considered by the Commission in its overall determination about reason-
able alternatives.

According to the procedures set out in Subpart C, the Commission
will only make an affirmative determination on granting emergency access
if the available alternatives are found to be unreasonable. If an

alternative is determined by NRC to be reasonable, then the request for

emergency access will be denied.




If the Commission determines that there is a serious and immediate
threat to the public health and safety or the common defense and security
which cannot be mitigated by ary alternative, then the Commission will
decide which operating non-Federal LLW disposal facility should receive
the LLW approved for emergency access disposal. i

Subpart C sets out that in designating a dispusal facility or
facilities to provide emergency access disposal, the Commission will
first consider whether a facility should be excluded from consideration
because: (1) the LLW does not meet the license criteria for the site;
(2) the disposal facility meets or exceeds its capacity limitations as
set out in the Act; (3) granting emergency access would delay the planned
closing of the facility; or (4) the volume of the waste requiring dis-
pusal exceeds 20 percent of the total volume of the LLW accepted for dis-
posal at the site in the previous calendar year. If the designation can-
not be made on these factors alone, then the Commission will consider the
type of waste, previous disposal practices, transportation requirements,
radiological effects, site capability for handling the waste, volume of
emergency access waste previously accepted at each site, and any other
information the Commission deems necessary.

In making a determinration regarding a request for an extension of
emergency access, Subpart C provides that the Commission will consider
whether the circumstances still warrant emergency access and whether
the person making the request has diligently acted during the period of
the initial grant to eliminate the need for emergency access.

In making a determination that temporary emargency access is neces-

sary, the Commission will have to consider whether the emergency access

situation falls within the criteria and examples in the Commission's




policy stiz.ement on abnormal occurrences, but will not have to reach a

determination regarding mitigating alternatives.
Subpart D - Termination of Emergency Access

Subpart D establishes that the NRC may terminate a grant of amergency
access if the requestor or the type of waste do not meet the conditions
established by NRC pursuant to this Part. It also establishes that the
Commission may terminate emergency access when it determines that
emergency access is no longer necessary to protect the public health
and safety or the common defense and security from a serious and

iumediate threat.

VII. Rationale for Criteria

This rule establishes the criteria for making the emergency access
determinations required by the Act. The rationale for these decisions
is discussed below:

fa) Cetermination that a Serious and Immediate Threat Exists.

Establishing the criteria to be used in determining that a serious
and immediate threat exists to the public health and safety or the common
defense and security is key to NRC's decisicns to grant emergency access.

Neither the Act nor its legislative history provide elaboration regarding

Congressional intent for what would constitute "a serious and immediate

threat."



(1) 7o the Public health and safety-~

The criteria in this rule for delermining whether a serious and
immediate threat to the public health and safety exists, adaress three
situations. Section 62.25(b)(1) addresses tne situation where the lack
of access would result in a radiation hazard at the facility that is
generating the LLW. Section 62.25(b)(ii) addresses the situation where
the threat to public health and safety would result from disruption of
the activity that generates the waste, for example, an essential medical
service. Section 62.25(c) addresses the criteria for granting temporary
emergency access.

The criteria used in this rule for determining whether a serious
and immediate threat to the public health and safety exists is qualita-

tive in nature in order to provide the Commission with the flexibility

necessary to consider a wide range of pctential factual situations. How-
ever, in making this qualitative determination, the criteria require the
Commission to consider several existing quantitative standards. These ‘
consist of the Commission's standards for radiation protection in 10 CFR
Part 20, any standards on the release of radiocactive materials to the
general environment that are applicable to the facility that generated
the LLW, and any other Commission requirements specifically applicable to
the facility or activity which is the subject of the emergency access
request. This latter category would include license provisions, orders,
and similar requirements.
The Congressional concern in enacting Section 6 of the Act was to
ensure that a serious and immediate threat to the public health and
safety did not result from a denial of 2 .css. In addressing this con-

cern, the Commission will evaluate the request for emergency access in
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its entirety, i.e., the threat to public health and safety and the alter-
natives to emergency access that may be available to mitigate that
threat. In other words, in determining what constitutes a serious and
immediate threat to public health and safety, the Commission must con-
sider what threat would be unacceptable assuming that no alternatives

are available. In the Commission's judgment, any situation that would
result in exceeding the occupational dose limits or basic limits of
public exposure upon which certain requirements in 10 CFR Part 20 are
founded would be an unacceptable threat to the public health and safety,
and should be considered for emergency access.

The Tegislative history of Section 6 of the Act does not provide any
illustrations of a situation where a serious and immediate threat to the
public health and safety would be created at the facility at which the
waste is stored, although it is clear that Congress was concerned over
the potential radiation hazard that might result at a particular facility
that was denied access to LLW disposal. The Commission does not antici-
pate any situation where the lack of access would create a serious and
immediate threat to the public health and safety. However, in order to
be able to respond to the unlikely, but still possible, situation where
a serious threat to the public health and safety might result, this rule
establishes criteria to address this possibility. Under its normal
regulatory responsibilities and authority, the Commission would act
immediately to prevent or mivigate any threat to the public health and
safety, including shutting down the facility. However, there may be
circumstances where a potential safety problem would still exist, after
the facility was ehut down or the activity stopped, if the low level

waste could not be disposed of because of denial of access. In this
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situation, emergency access may be needed. The Commission would empha-
size first, that it is extremely unlikely that a serious and immediate
threat to the public health and safety will ever result at the genera-
tor's facility from the lack of access to a disposal facility, and
second, if such a situation does exist, the Commission will move imme-
diately to eliminate the threat.

1f the Commission does receive a request for emergency access based
on the above circumstances, the Commission will evaluate the nature and
extent of the radiation hazard. If there is no violation of the
Commission's generic or facility-specific radiation protection standards,
no serious and immediate threat would exist from the waste itself. This
is separate from a finding that a serious and immediate threat to the
public health and safety would exist if the activity were forced to shut
down.

Section 6(d) of the Act allows the Commission to grant temporary
emergency access for a period not to exceed 45 days solely upon a finding
of a serious and immediate threat to the public health and safety. In
order to grant temporary emergency access, the Commission is not required
to evaluate the availability of alternatives to emergency access that
would mitigate the threat. The Commission believes that grants of tempo-
rary emergency access should be reserved for the most serious threat to
public health and safety, and has accordingly established criteria for
granting temporary emergency access that require the consideration of
more serious events. For purposes of granting temporary emergency access
under Section 62.23, the Commission will consider the criteria and
examples contained in the Commission's Policy Statement (45 FR 10950,

February 24, 1977) for determining whether an event at a facility or
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activity licensed or otherwise regulated by the Commission is an abnormal
occurrence within the purview of Section 208 of the Energy Reorganization
Act of 1974. This provision requires the Commission to keep Congress and
the public informed of unscheduled incidents or events which it considers
significant from the standpoint of public health and safety. Under the
criteria established in the Commission's policy statement, an event will
be considered an ab.ormal occurrence if it involves a major reduction in
the degree of protection provided to public health and safety. Such an
event could include-~-

a. Moderate exposure to, or release of, radioactive material;

b. Major degradation of safety related equipment; or

¢. Major deficiencies in design, construction, use of, or
management controls for licensed facilities or activities.

In deciding whether to grant temporary emergency access, the
Commission will evaluate whether the emergency access situation falls
within the criteria in the Commission's policy statement on abnormal
occurrences.

(2) To the common defense and security--

Although NRC is required by the Act to determine that there is
either a serious and immediate threat “to the public health and safety,"
or to "the common defense and security," realistically NRC cannot make
the latter judgement without some information from DOD and DOE which
will assist NRC in identifying those situations involving the denial of
access to LLW disposal which constitute a serious and immediate threat

to the national defense and security, or the importance of a particular

LLW generator's activities in maintaining thos: .bjectives. While NRC




has the Congressional mandate for this determination, the staff believe

it necessary to consider 0OD and DOE information as part of the decision-
making process.
NRC considered several approaches for involving DOD and DOE in the

process of determining whether requests for emergency access should be

granted on the basis of a serious and immediate threat to the common

defense and security. In the proposed rule NRC decided that the best way

to provide such interaction would be to require that requests filed with
NRC for emergency access on the basis of a serious and immediate threat
to the common defense and security, would have to irclude appropriate
certification from DOE and or DOD substantiating the requestor's claim
that such a threat would resuit if emergency access is not granted. NRC
proposed that the necessary certification in the form of a statement of
support should be acquired by the reqguestor prior to applying to NRC
for emergency access so the statement of support could be a part of the
actual petition.

Discussions with DCD and DOE regarding the proposed arrangement
have led NRC to include a modified procedure in the final rule. A
generator whose request for emergency access is based in whole or in
part on a serious and immediate threat to the common defense and
security is no longer required to include a DOD and or DOE statement of
support for that claim in the request package submitted to NRC. Rather,
NRC will consult with DOD and or DOE directly to ascertain the
importance of the activities responsible for generating the LLW to the
common defense and security. In reaching a determination as to whether
emergency aczess should be granted in order to protect the common

defense and security, the NRC will consider whether DOE and or DOD
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support the generator's claim regarding the strategic importance of the
activity.

Negotiations with DOD and DOE regarding this procedure were
underway in parallel with the development of the final rule. Letters of
intent between the NRC and DOD and DOE that establish the process foi
obtaining the DOD and DOE recommendations on the importance of the
requestor's activities to the common defense and security are expected
by the time the rule is published. DOD and DOE staffs are aware of the
45 day response time imposed on NRC to make the emergency access
determinations and the agreement will provide for expeditious action by
DOD and DOE.

Congress deliberately gave the NRC the responsibility for making the
common defense and security determination rather than leaving the deter-
mination with DOD or DOE. So while the Commission intends to give the
DOD and DOE statements of support and recommendations full consideration
in evaluating requests for emergency access, the Commission will not treat
them as conclusive.

(b) Determination on Mitigating Alternatives.

As directed by Section 6 of the Act, even if a situation exists
which poses a serious and immediate threat to the public heaith and
safety or the common defense and security, emergency access is not to be
granted if alternatives are available to mitigate the threat in a manner
consistent with the public health ann safety. Requestors for emergency
access are required to demonstrate that they have explored the alterna-
tives available and that the only course of action remaining is emergency
access. Only after this has been demonstrated to NRC will the Agency

procicu with a grant of emergency access.
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Alternatives which, at a minimum, a requestor will have to evaluate

are set out in Section 6(c)(1)(B) of the Act.. They include (1) storage
of LLW at the site of generation or in a storage facility, (2) obtaining
access to a disposal facility by voluntary agreement, (3) purchasing
disposal capacity available for assignment pursuant to Section 5(c) of
the Act, and (4) ceasing the activities that generate the LLW.

while 6(c)(1)(B) of the Act sets these out as possible alternatives
which a generator must consider before requesting emergency access, NRC
has identified other possible alternatives to emergency access which
should be considered, as appropriate, in any requests for emergency
access. These additional alternatives are discussed below.

Section 5(c)(5) of the Act, "Unusual Volumes," provides owners and
operators of commercial nuclear reactors with special access to disposal
in the event that unusual or unexpected operatinrg, maintenance, repair
or safety activities produce quantities of waste which cannot be other-

wise managed or disposed of under the Act. NRC does not consider that

Congress intended that disposal under the emergency access provision was

to apply to the Section 5(c)(5) wastes unless the capacity required for
disposals under the unusual volume provision would exceed the 800,000
cubic feet allocated for those purposes. Thus, NRC has taken the posi-
tion in this rule that as long as unusual volumes disposal capacity is
available for LLW which qualifies for such disposal, emergency access
should not be requested. Applications for emergency access for wastes
which NRC determines would otherwise be eligible for disposal under the
unusual volumes provision, will be denied.

Another alternative applies only to Federal or defense related

generators of LLW. NRC will expect that generators of LLW falling into




either of these categories will attempt to arrange for disposal at a
Federal LLW disposal facility prior to requesting access to non-Federal
facilities under the emergency access provision.

The Commission fully intends that the States and Compacts whose
generators have been denied access to LLW disposal will share in the
responsibility for identifying and providing alternatives to emergency
access. NRC's expectation is that the States and appropriate Compacts,
as well as the generator, will each exhaust their options before emer-
geacy access will be requested. A request for emergency access is to
include a discussion of the consideration given to any alternatives
available to the requestor. To NRC, this includes State/Compact options
as well as those available to the individual generator. NRC expects
that any request would address the alternatives explored by each of
these, 27d the actions taken.

For all the alternatives that are considered, NRC is requiring
detailed information from the requestor regarding the decision process
leading to a request for 2mergency access. The requestor will be
expected to: (1) demonstrate that all pertinent alternatives have been
considered; (2) provide a detailed analysis comparing all of the alterna-
tives considered; (3) demonstrate that consideration has been given to
combining alternatives in some way or in some sequence either to avoid
the need for emergency access, or to resolve the threat, even on a tempo-
rary basis, until other arrangements can be made; (4) evaluate the costs,
economic feasibility, and benefits to the public health and safety of the
potential alternatives, and (5) incorporate the results intb the request.

(c) Designation of Site.
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In deciding which of the operating, non-Federal or regional LLW

disposal facilities will receive the LLW requiring emergency access, NRC
wiil determine which of the disposal facilities would quz1ify under the
limitations set out in Section 6(h) of the Act. According to those
limitations, a site would be excluded from receiving emergency access
waste if (1) the LLW does not meet the license criteria for the site;

(2) the disposal facility meets or exceeds its capacity limitations as
set out in the Act; (3) granting emergency access would delay the planned
closing of the facility; or (4) the volume of the waste requiring dis-
posal exceeds 20 percent of the total volume of the LLW accepted for
disposal at the site in the previous calendar year.

If NRC cannot desigrate a site using the limitations in the Act
alone, the Commission will consider other factors including the type of
waste, previous disposal practices, transportation requirements, radio-
logical effects of the waste, the capability for handliny the waste
at each site, the volume of emergency access waste previously accepted
by each site, and any other information that would be necessary in order
to come to a site designation decision.

Within the requirements of the above criteria, the NRC will, to the
extent practical, attempt to distribute the waste as equitabiy as possible
among the available operating, non-Federal or regional LLW disposal facil-
ities. To the extent practicable, NRC intends to rotate the designation
of the receiving site, and, for the three currently operating facilities,
to allocate emergency access disposal in proportion to the volume limita-
tions established in the Act. 1In most cases, NRC would expect that the
designation of a single site will minimize handling of and exposure to

the waste and best serve the interest of protecting the public health
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and safety. However, if the volume of waste requiring emergency access
disposal is large, or if there are other unusual or extenuating circum-
stances, NRC will evaluate the advantages and disadvantages of designat-
ing more than one site to receive waste from the same requester.

In addition to the above, NRC will also consider how much waste has
been designated for emergency access disposal to each site to date (both
for the year and overall), and whether the serious and immediate threat
posed could best be mitigated by designating one site or more to receive
the waste.

In order for NRC to make the most equitable site designation deci-
sions, the Agency will have to be well informed regarding the status of
disposal capacity for each of the commercially operating waste disposal
facilities. NRC is currently in the process of developing a system to
provide this information.

It should be noted that in setting out the site designation provi-

sion for Section 5, Congress assumed there would always be a site deemed

appropriate to receive the emergency access waste. However, this may not

be the case if all sites are eliminated by application of the limitations
provision set forth in the Act. It is not clear what options Congress
intended NRC to consider if all sites are deemed inappropriate to receive
the LLW. This may have to be addressed by Congress at some time in the
future.

(d) Volume Reduction Determination.

Section 6(i) of the Act requires that any LLW delivered for disposal
as a result of NRC's decision to grant emergency access "should be
reduced in volume to the maximum extent practicable.” NRC will evaluate

the extent to which volume reduction methods or techniques will be or
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have been opplied to the wastes granted emergency access in order to
arrive at a finding in regards to this provision.

NRC may receive a request for emergency access where the applica-
tion of volume reduction technigues may be sufficient to mitigate the
threat posed to the public health and safety. As a result, NRC plansfto
evaluate the extent to which waste has heen reduced in volume as a part
of its mandated evaluation of the alternatives considered by the genera-
tor. From that evaluation, the NRC could reach a finding on whether the
waste has been reduced in a manner consistent with Section 6(i).

As is so for the other determinations NRC will have to make pursuant
to Section 6, volume reduction determinations will be made on a case-by-
case basis. The optimal level of volume reduction will vary with the
waste, the conditions under which it is being processed or stored, the
administrative options available, and whether volume reduction process-
ing creates new wastes requiring treatment or disposal. In evaluating
whether the wastes proposed for emergency access have been reduced in

volume to the maximum extent practicable, NRC will consider the charac-

teristics of the wastes (including: physical properties, chemical pro-
perties, radioactivity, pathogenicity, infectiousness, and toxicity,
pyrophoricity, and explosive potential); condition of current container;
potential for contaminating the disposal site; the technologies or
combination of technologies available for treatment of the waste (includ-
ing incinerators; evaporators-crystallizers; fluidized bed dryers; thin-
film evaporators; extruders evaporators; and Compactors); the suitability
of volume reduction equipment tu the circumstances (specific activity
considerations, actual volume reduction factors, generation of secondary

wastes, equipment contamination, effluent releases, worker exposure, and
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equipment availability); and the administrative controls which could be

applied.

VIII. Terms and Conditions for Emergency Access Disposal
LLW granted cmergency access disposal pursuant to this rule is

subject to the general requirements for LLW disposal as established in
the Act, as well as those requirements which specifically address emer-
gency access. This means that LLW granted emergency access shall be
processed, treated and disposed of in a manner consistent with any other
LLW which is eligible for disposal at operating non-federal or regional
LLW disposal facilities under the Act. The disposal of waste by grant
of emergency access should not preclude the implementation of any
specific conditions, regulations, requirements, fees, surcharges or
taxes prescribed by the disposal facility that may be in effect at the
time of the Commiscion's determination to grant emergency access. How-
ever, while generators whos: LLW is granted emergency access are subject
to the special fees and surcharges specified in the Act for emergency
access disposal, they should not otherwise be subject to fees or reqguire-
ments that are not customarily charged or imposed for routine LLW

disposal.

IX. Analysis of Public Comments
The Commission received twenty-one (21) comment letters for the
proposed ru'e. Ten (10) of the comment letters came from concerned
citizens, six (6) from the governments of potentially affected States,
two (2) from low-level waste compacts, two (2) from the industry and

one (1) from a nuclear information service. A detailed analysis of each
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of the comments was prepared and used to revise the proposed rule. The
major comments are discussed here. Copies of the comment letters and the
detailed analysis of cemments are available for public inspection and
copying for a fee at the NRC Public Document Room, 2120 L Street NW.,
Washington, DC 20555.

In general, commentors expressed support for NRC's issuance of a
rule for its emergency access decisions and indicated changes that would
improve it from their perspective. Only one commentor, representing a
lobbying group, expressed opposition to the issuance of the rule. That
commentor indicated that the rule should be withdrawn because granting
emergency access would infringe on the States' right to manage their LLW.
The Act established the statutory framework for the management of LLW
including the allocation of management responsibility between the Federal
government and the States. The emergency access rule merely implements
part of the existing statutory framework, so the rule itself does not

infringe on the rights of the States.

Clarification of LLW Eligible for Emergency Access

by far the most common concern expressed by commentors was that
emergency access would be used to force operating non-Federal or regional
LLW disposal facilities to accept LLW they are either clearly not respon-
sible for under the Act, or have specifically chosen to exclude from
their facility. Fourteen of the commentors in almost half of the com-
ments expressed concern that emergency access would be granted to wastes
that were not typically to be considered eligible for disposal at non-
Federal or regional LLW disposal facilities. Specifically, the com-

mentors stated that Federal wastes, particularly those generated by
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DOE and DOD, or wastes that are classified as greater-than-Class-C,
should not be granted emergency access. Many of the commentors indicated
that States and Compacts are not designing their facilities to provide
safe disposal for these types of LLWs. Most of the commentors who
expressed concern about which wastes would be granted emergency access
were concerned that LLWs determined tc be ineligible for routine disposal
under the Act, could gain access to disposal at State or regional facil-
ities under the emergency access provisicn.

Throughout the development of Part 62, the NRC assumed that its
mandate was to grant emergency access only to LLW that would otherwise be
eligible for routine disposal at State or regional LLW disposal facil-
ities accordirg to the terms and conditions set out in the Act. More
specifically, the NRC believes that only those LLWs designated by Section
3(a)(1) of the Act to be the disposal responsibility of the States could
be eligible for a grant of emergency access disposal.

LUnder Subsection 3(:¢!"1)(A), the States are mardated to provide
disposal for commercially generated LLW classified as A, B and C. They
are not required to provide disposal for greater-than-Class-C wastes.
Thus, the NRC would expect to deny any request for emergency access
received for greater~than-Class-C waste. The same is true 7., the
Federally generated LLW which is excluded from State disposal respon-
sibility under Section 3(a)(1)(B). Under that subsection, the States are
assigned the responsibility for disposing of “LLW generated oy the
Federal government except that which is owned or generated by DOE, by the
Navy as a result of decommissioning of vessels, or as a result of any

research, development, testing, or production cf any atomic weapons."




NRC does nct expect to grant emergency access to any wastes that are

exempted from State responsibility by Section 3(a)(1)(B).

The NRC has no intentions of granting emergency access to LLW which
are ineligible for LLW disposal under Section 3(a)(1) of the Act.
However, the Commission did not state its intentions in the pruposed
rule. The Commission assumed that it would be clear that the limitations
established in the Act for routine LLW disposal would also apply for
disposal resulting from a grant of emergency access. Apparently, that
was not the case. 7o clarify the NRC's understanding and intent regarding
the scope of wastes which the NRC considers to be potentially eligible
for emergency access, the NRC added a new provision, (c) to Section 62.1,
“Purpose and Scope" of the final rule. The new provision states that
"The regulations in this Part apply only to the LLW's which the States
have disposal responsibility for pursuant to Section 3(a)(1) of the Act."
The NRC believes the addition of this clarification to the final rule
should resolve any questions regarding a particular LIW's eligibility for
emergency access consideration as well as the Commission's intended

application of the final rule.

Reciprocal Access

Several of the commentors pointed out that the proposed rule omitted
any reference to, or discussion of, Section 6(f) of the Act, which
addresses reciprocal access. Section 6(f) provides that the Regional
Compact or State receiving the emergency access waste is entitled to
reciprocal access at any subsequent facility that serves the Compact
region or State in which the emergency access waste was generated. It

further provides that the Regional Compact or State thai receives the
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emergency access waste shall designate, for reciprocal access, “an equal
volume of Low-level radioactive waste having éimilar characterictics to
thai provided emergency access."

Most of the States and Regional Compact Commissions who submitted
comments on the proposed Part 62 indicated that reciprocal access shoiid
be addressed in “..e final rule. Mnst of the commentors who raised
reciprocal access concerns believed the NRC should broker reciprocal
access arrangements to ensure that reciprocal access will be available to
a State or Compact whose LLW dicposal facility is designated to receive
emergency access waste. Several of them emphasized that the reciprocal
access provision of the Act is a significant one that cannot be ignored
in the NRC process of granting emergency access and desgnating a
disposal facility. They stated that reciprocal access is of particular
concern because a receiving Regional Compact or State has virtually no
leverage or role to play in the emergency access process and a guarantee
of reciprocal access would make the situation more acceptable. They
indicated reciprocity is an integral part of Section 6 and should be part
of the rule.

One commentor indicated that even if the NRC did not wish to be
involved in brokering the arrangements, it "must ensure that the right to
reciprocal access is recognized and its implications are considered."

The commentor indicated that a formal reciprocal access acknowledgement
should be extracted from the Compact Region or State in which the emer-
gency access waste was generated befor~ any determination for granting
emergency access is made. They indicated that such an acknowledgement
should be required by the NRC as part of the contents of a request for

emergency access (Section 62.12) and should include some indication of
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when the reciprocal access would be provided. The acknowledgement could
then be included as part of the Section 62.22 notification provided to
the receiving state and, if appropriate, the Compact Commission."

The NRC recognizes that the commitment to reciprocal access is an
integral part of the emergency access process, particularly for the .-
States with the operating LLW disposal facilities which will be designated
by NRC to receive emergency access waste. Staff considered reciprocal
access during the development of the proposed rule. At that time, the
NRC made a decision not to address reciprocal access as part of the rule
on emergancy access. As NRC staff read Section 6(f), arranging for
reciprocal acess is an obligation between States/Compacts unrelated to
the Commission's responsibility to protect public health and safety and
the common defense and security and thus is outside the scope of NRC's
responsibility to implement Section 6. Thus, Staff believed it would be
inappropriate fer the NRC to assume the role of enforcing reciprocal
access arrangements.

The NRC reconsidered its position en reciprocal access in light of
the comments received on the proposed rule, but made no changes to the
final rule. The NRC's mandate under Section 6 is to grant requests for
emergency access in order to protect the public health and safety and the
common defense and security from a serious and immediate threat. If the
NRC were to require a formal promise of reciprocal access as a necessary
condition for considering a request for emergency access, under certain
circumstances, actions necessary to protect the public iealth and safety
could be delayed or compromised. Thus, the NRC continues to believe that
an enforcement role regarding reciprocal access is inappropriate for the

NRC  The Commission also believes that any role regarding reciprocal

33




access, even of a brokering nature, could be in conflict with the Commis~
sion's basic mandate to make emergency access decisions. The NRC maintains
that arranging for reciprocal access in response to grants of emergency
access is the re-ponsibility of the States iand Compacts involved. The NRC
believes that the promise of reciprocal access desired by the commentors
could be initiated during the 15 day period required by the Act under
Section 6(g) fer the receiving Compact Commission's approval of the NRC's
LLW disposal facility designation.

As noted above, Section 6(f) entitles any Compact or State that
provides emergency access to a disposal facility within its borders to
reciprocal access to any subsequently operating disposal facility that
serves the State or compact region in which the LLW granted emergency
access was generated. The Commission anticipates that any Compact or
State that provides emergency access would take action to enforce this
statutory right if the State or Compact in which the emergency access
waste was generated does not accept an equal volume of low-level radio-

active waste having similar characteristics at some future date.

Compact Approval of Grants of Emergency Access

Three of the commentors representing States eor Compact Commissions
indic.ted that the NRC had been remiss in not including a provision in
the proposed rule which would reauire the MRC to seek appreval for its
decision to grant emergency access from the Compact Commission of the
region in which the designated site is located. The commentors also
wanted the rule tn state that "no grant of emergency access under this
Part shall be effective prior to 15 days from receipt of a reguest for

approval from the Commission," in order to establish that Compact
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Commission approval would be necessary before the NRC's decision would be

considered final. The resolution of the issue raised by these comments
is fundamental to the successful implementation of Ccngressional intent
for the emergency access provision of the Act.

The basis for these comments is the language in Section 6(g) of the
Act. It states that "any grant of access under this Section shall be
submitted to the Compact Commission for the region in which the designated
disposal facility is located for such approval as may be required urder
the terms of its Compact." The commentors interpretation of this provision
is that Congress intended for the Compact Commission of the designated
site to have the final say regarding the acceptance of emergency access
wastes. They believe Congress intended that a receiving Compact Commission
could reject the NRC's emergency access determination - essentially that
Congress intended the compacts to have the power to veto the NRC's
decision. The commentors wanted the NRC to acknowledge this interpreta-
tion of Section 6(g) by incorporating a veto/approval provision in the
final rule.

wWhile the commentors were correct in noting that the proposed rule
did not include a specific mechanism for implementing the Section 6(g)
provision of the Amendments Act, the NRC's positior on this issue was
addressed in Section III, Legislative History of the Supplementary
Information portion of the proposed rule and is ~eiterated in the same
section of the final.

Section 6(g) of the Act requires the NRC to notify the Compact
Commission for the region in which the disposal facility is located of
any NRC grant of access "for such approval as may be required under the

terms of the Compact." However, Section 6(g) alsc requires that the
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Compact Commission "shall act tc approve emergency access not later than
15 days after receiving notification from the NRC." NRC believes the
purpose of this provision is to (1) ensure that the Compact Commission
is aware of the NRC's grant of emergency access and the terms of the
grant; (2) allow the Compact Commission to implement any administrative
procedures necessary to carry out the grant of access, and (3) ensure
that the limitations on emergency access set forth in Section 6(h) of
the Act have not been exc~eded.

Contrary to what several of the commentors believe, the NRC believes
that disapproval is not really an option for the Regional Compact
Commissicn in which the designated emergency access disposal facility
would be located. This position is derived from the legislative history
for both Section 6 of the Act and the Omnibus Low-Leve! Radioactive Waste
Interstate Compact Act which was passed by Congress as part of the Act.
It is clear from the legislative history that the basic purpose of the
Section 6 emergency access provision is to ensure that LLW disposal sites
which have denied disposal access to certain States under provisions of
the Act will be made available to receive LLW in situations posing a
serious and immediate threat tn the public health and safety. A Compact
Commission veto of the NRC's decision would frustrate the purpose of the
emergency access provision and would be generaily contrary to the legicla-
tive framework established in the Act. As emphasized in the House
Committee on Interior and Insular Affairs Report on the Act, ratification
of a Compact should be conditioned on the Compact's acting in accord with

the provisions of the Act. If the Compact refuses to provide, under its



own authorities, emergency access under Section 6, Congressional ratifi-
cation of that Compact would be null ana void. [H.R. REP. No. 314, 99th
Cong., 1st Sess., pt. 1, at 2997 (2985).]

While disapproval may not be an option under the Act, clearly the
Act intended the receiving Compact Commission to be fully informed
regarding the emergency access decision made by the NRC. The Commission
believes the Notification procedures under § 62.22 of the proposed rule
provided the Compact Commission of the designated disposal facility
with information consistent with the specifications in the Act. Section
62.22 of the proposed rule provided that the NRC will notify the Compact
Commission of the State in which the designated disposal facility is
located that emergency access is required. It further provides that “the
notifications must set forth the reasons that emergency access was
granted and specifically describe the low-level radioactive waste as to
source, physical and radiological characteristics, and the minimum volume
and duration (not to exceed 180 days) necessary to alleviate the imme-
diate and serious threat to the public health and safety or the common
defense and security.

In response te this comment, the NRC has made a change to the final
rule. New language has been added to § €2 22 which states that the
Commission will make notification of the final determination in writing
to the appropriate Compact Commission "for such approval as is specified

as necessary in Section 6(yg) of the Act.”

Applicable Terms and Conditions for Emergency Access

A number of the commentors expressed concern that LLW granted emer-

gency a.cess to disposal by the NRC should be required to meet any
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conditions of the site designated, as well as any fees, or taxes
prescribed by that facility. Other commentoré stated that LLWs granted
emergency access disposal should not have to pay any special fees, beyond
those specif’'cally mandated by the Act. In both cases the commentors
wanted assurances incorporated into the rule that in making emergency
access site designation determinations, the NRC would protect both the
health and safety interests and the financial interests of either the
disposal facility designated to receive the LLW, or the person requesting
emergency access. In addition, they wanted assurances included in the
rule that the NRC would consider the fees, taxes, etc. in designating a
site to receive any waste granted emergency access.

The NRC's response to these concerns is simple, and is much like the
earlier discussion about the response to comments concerning which wastes
are eligible for emergency access. As previously stated, the Commission
believes that Congress intended emergency access only to be granted for
waste which would routinely qualify for LLW disposal under the terms of
the Low-Level Radioactive Waste Policy Amendments Act of 1985 (the Act).
To the Commission, it is quite clear from Section 6(h) of the Act that
Congress intended that the LLW granted emergency access would meet all of
the general requirements and regulations of the disposal facility desig-
nated to receive the wastes by the NRC. Section 6(h) states that "No
State shall be required to provide emergency access or reciprocal access
to any regional disposal facility within its borders for low-level
radioactive waste not meeting criteria established by the license or
license agreement of such facility, ...."

To ensure that the designated site is suitably matched to the

LLW granted emergency access, the NRC included a provision in the proposed
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rule which stated that a LLW disposal site will be excluded from considera-~
tion to receive emergency access waste if the‘waste does not meet the
criteria estabiished by the license or licensee agreement for the facil-
ity [62.26(b)(1)]. The license or licensee agreements incorporate thg
regulations and requirements that affect each particular facility. fgken
with the other information in Section 62.26, which the NRC will consider
before designating a site, the Commission believes Section 62.26 as it
appeared in the proposed rule adequately addresses the NRC's responsibil-
ity to designate a site which does not preclude "the implementation of
any specific regulations, and requirements at the designated disposal
facilities."

Regarding fees, taxes and other conditions that severai commentors
believed the NRC should consider in designating a site, the NRC believes
that Congress intended for generators who are granted emergency access to
pay all the normal LLW disposal fees as well as the additional fees or
surcharges specifically applicable to emergency access waste and established
under Section 5 of the Act. However, the Commission does not agree that
such information can or should be used by the NRC in making its site
designation decision.

The Commission recognizes the importance of conditions to ensure the
implementation of emergency access decisions once they are made by the
Commission. In response to the comments, the NRC added a new Section
"VIII" to the Supplementary Information portion of the final rule titled,
“Terms and Conditions for Emergency Access Disposal." It sets out the
responsibilities regarding the disposition of emergency access for both
the generator of the LLW granted emergency access and the operating dis-

posal site or sites which have been designated to receive the waste. The
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new section reaffirms the NRC's understanding of Congressional intent
that whatever conditions or terms normally apply to LLW disposal apply
for emergency access, except where specifically stated otherwise in the

Act.

Conditions of Termination

Four of the commentors suggested the addition of a new section or
subsection to the rule to address the conditions under which 2mergency
access could be terminated. The Commission agrees that terms and condi-
tions should be established in the final rule for termination of grants
of emergency access. The NRC has added a new Subpart D to the final rule
which incorporates some of the suggested conditions for termination as
recommended by the commentors. The Subpairt is entitled, "Termination of
Emergency Access." This new Subpart D is discussed under Section VI.(D)
of the Supplementary Information for this rule. It establishes that the
Commission may terminate a grant of emergency access if an applicant has
failed to comply with the conditions established by the NRC pursuant to
this Part. It also establishes that the Commission may terminate a grant
of emergency access if it determines that emergency access is no longer

needed.

Response to Specific Request for Comments

In the propesed rule, the NRC specifically requested comments on
certain parts or assumptions made by the NRC. Under Section VIII of the
proposed rule, the NRC expressed an interest in receiving comments on--

(1) What scenarios are envisioned where emergency access would be

required?
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(2) What are the potential problems with the NRC's approach to
determining an immediate and serious threat to the public health and
safe'y?

(3) What are the potential problems with the arrangement proposed
for making the determination of serious and immediate threat to the
common defense and security?

f4) What are the potential difficulties with the proposed approach
for designating the receiving site? and

(5) What should the NRC do if no site is found to be suitable for
waste requiring emergency access?

Two of the commentors specifically addressed this request for comments,
offering partial responses to some of the questions. One of the
commentors offered possible scenarios for emergency access and both of
the commentors suggested that a Federal facility should be developed to
accommodate emergency access wastes. The comments did not reveal any new
perspectives for the NRC to consider so the final rule was not affected
by the comments received.

In the proposed rule, the NRC specifically requested comments on the
initial regulatory flexibility analysis from small businesses, small
organizations, and small jurisdictions in order to determine if the final
regulations should be modified such that less stringent requirements
could be imposed on small entities while stil] adequately protecting the
public health and safety. None of the comments received on the proposed
rule addressed the impact of the regulation on small entities or the
adequacy of the NRC's regulatory flexibility analysis. As a result, it
was not necessary to change the final rule to accommodate the special

needs of small business.



X. Finding of to Significant Environmental
Impact: Availability

This rule establishes criteria and procedures for a Commission
determination under Section 6 of the Act that emergency access to an
operating non-Federal LLW disposal facility is necessary to avert a
serious and immediate threat to the public health and safety or the
common defense and security. For the most part, the final rule is an
¢ mirnistrative action which serves to codify the criteria and procedures
in the Act. The adoption of such impiementing criteria and procedures
by promulgation of a final rule does not have an environmental effect.

Therefore, the Commission has determined under the National Environ-
mental Policy Act of 1969, as amended, and the Commission's regulations
in Subpart A of 10 CFR Part 51, that this rule is not a wajor Federal
action significantly affecting the quality of the human environment and,
therefore, an environmental impact statement is not required.

The environmental assessment forming the basis for this determina-
tion is contained in the regulatory analysis prepared for this regulation.

The availability of the regulatory analysis is notea in Section XIII of

this rule.

XI. Faperwork Reduction Aci Statement
The final rule adds information collection requirements that are
subject to the Paperwork Reduction Act of 1980 (44 U.S.C. 3501 et seq.).
These requirements were approved by the Office of Management and Budget
Approval Number 3150-0143. |
Public reporting burden for this collection of information is

estimated to average 680 hours per response, including the time for



reviewing instructions, searching existing data sources, gathering and
maintaining the data needed, and completing ahd reviewing the collection
of information. Send comments regarding this burden estimate or any
other aspect of this collection of information, including suggestions
for reducing this burden, to the Records and Reports Management Branch,
Division of Information Support Services, Office of Administration and
Resources Management, U.S. Nuclear Regulatory Commission, Washington, DC
20555; and to the Uffice of Information and Re,ulatory Affairs, Office
of Management and Budget, Washington, DC 20503.

XII. Regulatory Analysis
The Commission has prepared a regulatory analysis on thic final
regulation. The analysis examines the costs and benefits of the
alternatives considered by the Commission. The analysis is available for
inspection, copying for a fee, at the NRC Public Document Room, 2120 L
Street NW., Washington, DC 2055.. Single copies of the analysis may be
obtained from Janst Lambert, Nuclear Regulatory Commission, NLS-260,

washington, DC 20555, telephone (301) 492-3857.

XIII. Regulatory Flexibility Certification
NRC is using this final rule to implement the statutory requirements
for granting emergency access to non-Federal or regional LLW disposal
facilities under Section 6 of the Act. Based upon the information avail-
able and in accordance with the Regulatory Flexibility Act. 5 U.S.C.
605(b), the Commission certifies that this rule will not have a signifi-

cant economic impact upon a substantial number of small entities.
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The rule has the potential to affect any generator of LLW as well as
any existing LLW disposal facility. None of the LLW disposal facilities
would be considered to be a small entity. The generators of LLW are
nuclear power plants, medical and academic facilities, industrial licen-
sees, research and deve opment facilities, radiopharimaceutical manufac-
turers, fuel fabrication facilities, and government licensees. Of these
categories, all but the power plants, fuel fabrication facilities, and
government licensees could potentially include small entities.

Although these categories may contain a "substantial number of small
entities," the Commission does not believe that ‘here will be a signif-
icant economic impact to these generators because the Commission does not
anticipate that many generators will be affected by the rule. In order
for the requirements of the rule to be imposed on a generator, the
generator must initiate the action by requesting a grant of emergency
access from NRC. This would occur only because the generator has been
denied access to LLW disposal. The impact of the recordkeeping require-
ments on any affected licensees should be minimal since the information
that must be provided if a generator requests emergency access would most
Tikely be collected and assembled as part of any process to decide a
course of action if necessary access to LLW disposal was not going to be
available.

The Commission is required by stetute to make emergency access
determinations. Since a grant of emergency access is intended to correct
the problems LLW generators may encounter because of lack of access to
LLW disposal, the provision of emergency access will benefit any genera-

tor of LLW, including small entities.



Est. ~ -° g criteria and procedures for reguesting and granting
emergency access through a rule will also benefit small and large genera-
tors. This Part provides guidance to the generator on what informa-
tion will be requirea for making requests for emergency access and
provides an orderly framework for making those requests. Also, the rule
will enable generatcrs to better plan to avoid LLW disposal access
problems, thus providing the certainty required for economic growth and
development.,

XIV. Backfit Statement

The provisions of 10 CFR Part 50.109 on Backfitting do not apply to

this rulemaking because this regulation is not applicable to production

and utilization facilities licensed under 10 CFR Part 50,

XV. List of Subjects

Administrative practice and procedure, Denial of access, Emergency
access to Tov-level waste disposal, Low-level radioactive waste, Low-level
radioactive waste policy amendments act of 1985, Low-level radioactive
waste treatment and disposal, Nuclear materials, Reporting and record-
keeping requirements.

For the reasons set out in the preamble and under the authority of
the Atomic Energy Act of 1954, as amended, the Energy Reorganization Act
of 1974, as amended, and 5 U.S.C. 553, and the Low-Level Radioactive

Waste Policy Amendments Act of 1985, the NRC is adopting a new 10 CFR
Part 62.




Part 62 - Criteria and Prnredures for Eme-  “ncy Access to
Non-Federal and Regional Low-Level
Waste Disposal Facilities

1. A new Part 62 is added to 10 CFR to read as follows:

Subpart A - General Provisions

Section:
62.1 Purpose and Scope.
62.2 Definitions.
62.3 Communications.
62.4 Interpretations.
62.5 Specific Exemptions.
62.8 Information Collection Requirements: OMB Approval
Subpart B - Request for a Commission Determination
62.11 Filing and distribution of a determination request.
62.12 Contents of a request for emergency access: General information.
62.13 Contents 0* a request for emergency access: Alternatives.
62.14 Contents of a request for an extension of emergency access.

62.15 Additional information.
62.16 Withdrawal of a determination reguest.
62.17 Elimination of repetition.

62.18 Denial of reguest.
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Subpart C - Issuance of a Commission Determination

v2.21 Determination for granting emergency access.

62.22 Notice of issuance of a determination.

62.23 Determination for granting temporary emergency access.
62.24 Extension of emergency access.

62.25 Criteria for a Commission determination.

62.26 Criteria for designating a disposal facility.

Subpart D - Termination of Emergency Access

62.31 Termination of Emergency Access.

AUTHORITY: Secs. 81, 161, as amended, 68 Stat. 935, 948, 949, 950,
951, as amended. (42 U.S.C. 2111, 2201); secs. 201, 209, as amended, 88
Stat. 1242, 1248, as amended (42 U.s.C. 5841, 5849); secs. 3, 4, 5, 6,
99 Stat. 1343, 1844, 1845, 1846, 1847, 1848, 1849, 1850, 1851, 1852,
1853, 1854, 1855, 1856, 1857. (42 L.S.C. 2021c, 2021d, 202le, 2021f).

Subpart A--General Provisions
§ 62.1 Purpose and scope.

(a) The regulations in this part establish for specific low-level
radioactive waste (1) criteria and procedures for granting emergency
access under Section 6 of the Low-Level Radioactive Waste Policy Amend-
ments Act of 1985 (42 U.S.C. 2021) to any non-Federal or regional low-
level radioactive waste (LLW) disposal facility or to any non-Federa)
disposal facility within a State that is not a member of a Compact; and
(2) the terms and conditions upon which the Commission will grant this

emergency access.
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(b) The regulations in this part apply to all persons as defined by
this regulation, who have been denied access to existing regional or
non-Federal low-level radicactive waste disposal facilities and who
submit a request to the Commission for a determination pursuant to this
part.

(c) The regulations in this part apply only to the LLW that the
States have the responsibility to dispose of pursuant.to Section 3(1)(a)
of the Act.

§ 62.2 Definitions.

As used this part:

“"Act" meanc the Low-Level Radioactive Waste Policy Amendments Act
of 1985 (P.L. 99-240).

"Agreement State" means a State that - (1) has entered into an
agreement with the Nuclear Regulatory Commission under section 274 of the
Atomic Energy Act of 1954 (42 U.S.C. 2021); and (2) has authority to regu-

Tate the disposal of low-level radioactive waste under such agreement.
"Commission" means the Nuclear Regulatory Commission or its duly
authorized representatives.
“Compact" means a Compact entered into by two or more States
pursuant to the Low-Level Radioactive Waste Policy Amendments Act of 1985.
“Compact Commission" means the regional commission, committee, or
board established in a Compact to administer such Compact.

"Disposal" means the permanent isolation of low-level radioactive
waste pursuant to the requirements established by the Nuclear Regulatory
Commission under applicable laws, or by an Agreement State if such

isolaticn occurs in this Agreement State.




"Emergency access" means access to an operating non-Federal or

regional Tow-level radioactive waste disposal facility or facilities for
a period not to exceed 130 days, which is granted by NRC to a generator
of low-level radioactive waste who has been denied the use of those
facilities.

"Extension of emergency access" means an extension of the access
that had been previously granted by NRC to an operating non-Federal or
regional low-level radioactive waste disposal facility or facilities for
a period not to exceed 180 days.

"Low-Tevel radicactive waste" (LLW) means radioactive material that
(1) is not high-level radioactive waste, spent nuclear fuel, or byproduct
material (as defined in Section Ile(2) of the Atomic Energy Act of 1954
[U.5.C. 2014(e)(2)]; and (2) the NRC, consistent with existing law and in
accordance with paragraph (a), classifies as low-level radioactive waste.

“Non-federal disposal facility" means a low-level radioactive waste

disposal facility that is commercially operated or is operated by a State.

"Person" means any individual, corporation, partnership, firm,
association, trust, State, public or private institution, group or agency
who is an NRC or NRC Agreerent State licensed generator of low-ievel
radioactive waste within the scope of Section 62.1(c) of this part; any
Governor (or for any "State" without a Governor, the chief executive
officer of the "State") on behalf of any NRC or NRC Agreement State
licensed generator or generators of low-level radioactive waste within
the scope of Section 62.1(c) of this part located in his or her "State";
or their duly authorized representative, legal successor, or agent:

"Regional disposal facility" means a non-Federal low-level radioac-
tive waste disposal facility in operation on January 1, 1985, or sub-

sequently established and operated under a compact.




"State" means any State of the United States, the District of

Columbia, and the Commonwealth of Puerte Rico.

"Temporary emergency access" means access that is granted at NRC's
discretion under Section 62.23 of this part upon determining that access
is necessary to eliminate an immediate and serious threat to the public
health and safety or the common defense and security. Such access expires

45 days after the granting and cannot be extended.

§ 62.3 Communications.

Except where otherwise specified, each communication and report
concerning the regulations in this part should be addressed to the Direc~
tor, Office of Nuclear Materials Safety and Safeguards, J.S. Nuclear
Regulatory Commission, Washington, DC 20555, or may be delivered in
person to the Commission's offices at 2120 L Street NW., Washington, DC,
or 11555 Rockvilie Pike, Rockville, Maryland.

§ 62.4 Interpretations.

Except as specifically authorized by the Commission in writing, no
interpretation of the meaning of the regulations in this part by any
officer or employee of the Commission other than a written interpreta-

tion by the General Counsel will be considered binding on the Commission.

§ 62.5 Specific exemptions.
The Commission may, upon application of any interested person or
upon its own initiative, grant an exemption from the requirements of the

regulations in this part that it determines is authorized by law and will
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not endanger 1ife or property or the common defense and security and is

otherwise in the public interest.

§ 62.8 Information collection requirements: OMB Approval.

(a) The Nuclear Regulatory Commission has submitted the informd:
tion collection requirements contained in this part to the Office of
Management and Budget (OMB) for approval as required by the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et seq.). OMB has approved the
information collection reguirements contained in this part under control
number 3150-0143.

(b) The approved information collection requirements contained in

this part appear in §8§ 62.11, 62.12, 62.13, 62.14, and 62.15.

Subpart B--Request for a Commission Determination
§ 62.11 Filing and distribution of a determination request.

(a) The person submitting a request for a Commission determina-
tion shall file a signed original and nine copies of the request with the
Commission at the address specified in § 62.3 of this part, with a copy
also provided to the appropriate Regional Administrator at the address
specified in Appendix D to Part 20 of this chapter. The request must be
signed by the person requesting the determination or the person's author-
ized representative under oath or affirmation.

(b) Upon receipt of a request for a determination, the Secretary of
the Commission will cause to be published in the Federal Register a
notice acknowledging receipt of the request which will require that
public comment on the request be submitted within 10 days of the date

of the notice. A copy of the request will be made available for




inspection or copying in the Commission's Public Document Room,
Washington, DC. The Secretary of the Commission will also transmit a
copy of the request to the U.S. Department of Energy, to the Governors of
the States of the Compact region where the waste is generated, to the
Governors of the States with operating non-Federal low-level radioactive
waste disposal facilities, to the Compact Commissions with operating
regional low-level radioactive waste disposal facilities, and to the
Governors of the States in the Compact Commissions with operating
disposal facilities.

(c¢) Upon receipt of a request for a determination based on a
serious and immediate threat tc the common defense and security, the
Ccamission will notify DOD and or DOE and provide a copy of the request
as needed for their consideration.

(d) Fees applicable to a request for a Commission determination
under this part will be determined in accordance with the procedures set
forth for special projects under category 12 of § 170.31 of this chapter.

(e) In the event that the allocations or limitations established in
Section 5(b) or 6(h) of the Act are met at all operating non-Federal or
regional LLW disposal facilities, the Commission may suspend the process-
ing or acceptance of requests for emergency access determinations until

additional LLW disposal capacity is authorized by Congress.

§ 62.12 Contents of a request for emergency access: General Information.

A request for a Commission determination under this part must include

the following information for each generator to which the request applies:
(a) Name and address of the person making the request;
(b) Name and address of the person(s) or company(ies) generating
the Tow-level radioactive waste for which the determination is sought;
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(c) A statement indicating whether the generator is basing the

request on the grounds of a serious and immediate threat to the public
health and safety or the common defense and security.

(d) Certification that the radioactive waste for which emergency
access is requested is lTow-level radioactive waste within Section 62.1(c)
of this part.

(e) The low-level waste generation facility(ies) producing the
waste for which the request is being made;

(f) A description of the activity that generated the waste;

(g) Name of the disposal facility or faciiities which had been
receiving the waste stream of concern before the generator was denied
access;

(h) A description of the low-level radioactive waste for which
emergency access is requested, including--

(1) The characteristics and composition of the waste, including,
but not limited to--

(i) Type of waste (e.g. solidified oil, scintillation fluid, failed
equipment);

(ii1) Principal chemical composition;
(ii1) Physical state (solid, liquid, gas);
(iv) Type of solidification media; and

(v) Concentrations and percentages of any hazardous or toxic
chemicals, chelating agents, or infectious or biological agents associated
with the waste;

(2) The radiological characteristics of the waste such as--

(i) The classification of the waste in accordance with § 61.55;
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(ii) A 1ist of the radionuclides present or potentially present in
the waste, their concentration or contamination levels, and total
quantity;

(i11) Distribution of the radionuclides within the waste (surface or
volume distribution);

(iv) Amount of transuranics (nanocuries/gram);

(3) The minimum volume of the waste requiring emergency access to
eliminate the threat to the public health and safety or the common
defense and security;

(4) The time duration for which emergency access is requested (not
to exceed 180 days);

(5) Type of disposal container or packaging (55 gallon drum, box,
liner, etc.); and

(6) Description of the volume reduction and waste minimization
techniques applied to the waste which assure that it is reduced to the
maximum extent practicable, and the actual reduction in volume that
occurred;

(i) Basis for requesting the determination set out in this part,
including--

(1) The circumstances that led to the denial of access to existing
low-1evel radicactive waste disposal facilities;

(2) A description of the situation that is responsible for creet-
ing the serious and immediate threat to the public health and safety or
the common defense and security, including the date when the need for
emergency access was identified;

(3) A chronology and description of the actions taken by the person

requesting emergency access to prevent the need for making such a request,



including consideration of all alternatives set forth in § 62.13 of this
part, and any supporting documentation as appropriate;

(4) An explanation of the impacts of the waste on the public health
arnd safety or the common defense and security if emergency access is not
granted, and the basis for concluding that these impacts constitute a
serious and immediate threat to the public health and safety or the
common defense and security. The impacts to the public health and safety
or the common defense and security should al.o be addressed if the
generator's services, including research activities, were to be curtailed,
either for a limited period of time or indefinitely;

(5) Other consequences if emergency access is not granted;

(j) Steps taken by the person requesting emergency access to
correct the situation requiring emergency access and the person's plans
to eliminate the need for additional or future emergency access requests;

(k) Documentation certifying that access has been denied;

(1) Documentation that the waste for which emergency access is
requested could not otherwise qualify for disposal pursuant to the
Unusual Volumes provision [Section 5(c)(5) of the Act] or is not simul-
taneously under consideration by the Department of Energy (DOE) for
access through the Unusual Volumes allocation;

(m) Date by which access is required;

(n) Any other information which the Commission should consider in

making its determination.

§ 62.13 Contents of a request for emergency access: Alternatives.
(a) A request for emergency access under this part must include

information on alternatives to emergency access. The request shall
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include a discussion of the consideration given to any alternatives,
including, but not limited to, the following: "

(1) Storage of low-level radioactive waste at the site of
generation;

(2) Storage of low-level radioactive waste in a licensed storage
facility;

(3) Obtaining access to a disposal facility by voluntary agreement;

(4) Purchasing disposal capacity available for assignment pursuant
to the Act;

(5) Requesting disposal at a Feceral low-level radioactive waste
disposa) facility in the case of a Federal or defense related generator
of LLW;

(€} Reducing the volume of the waste;
(7) Ceasing activities that generate low-level radioactive

waste; and

(8) Other alternatives id ntified under paragraph (b) of this section.

(b) The reques® must identify a1l of the alternatives to emergency
access considered, including any that would require State or Compact
action, or any others that are not specified in paragraph (a) of this sec-
tion. The request should also include a description of the process used
to identify the alternatives, a description nf the factors that were con-
sidered in identifying and evalue.ing them, a chronology of actions taken
to identify and implement alternatives during the process, and a discus~
sion of any actions that were considered, but not implemented.

(c) The evaluation of each alternative must consider:

(1) Its potential for mitigating the serious and immediate threat

to public health and sarety or the common defense and security posed by

lack of access to disposal;
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(2) The adverse effects on public health and safety and the common
defense and security, if any, of implementing each alternative, including
the curtailment or cessation of any essential services affecting the
public health and safety or the common defense and security;

(3) The technical and economic feasibility of each alternative -~
including the person's financial capability to implement the alterna-
tives;

(4) Any other pertinent societal costs and benefits;

(5) Impacts to the environment;

(6) Any Tegal impediments to implementation of each alternative,
including whether the alternatives will comply with applicable NRC and
NRC Agreement States regulatory requirements; and

(7) The time required to develop and implement each alternative.

(d) The request must include the basis for (1) rejecting each

alternative; and (2) concluding that no alternative is available.

§ 62.14 Contents of a request for an extension of emergency access.

A reguest for an extension of emergency access must include.

(a) Updates of the information required in § 62.12 and § 62.13; and

(b) Documentation that the generator of the low-level radioactive
waste granted emergency access and the State in which the low-level
radioactive waste was generated have diligently, though unsuccessfully,
acted during the period of the initial grant to eliminate the need for
emergency access. Documentation must include (1) an identification of
additional alternatives that have been evaluated during the period of the

initial grant, and (2) a discussion of any reevaluation of previously
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considered alternatives, including verification of continued attempts to

gain access to a disposal facility by voluntary agreement.

§ 62.15 Additional information.

(a) The Commission may require additional information from a person
making a request for a Commission determination under this part concern-
ing any portion of the request.

{b) The Commission shall deny a request for a Commission determina-
tion under tnis part if the person making the request fails to respond to
a request for additional information under paragraph (a) of this section
within ten (10) days from the date of the request for additional informa-
tion, or any other time that the Commission may specify. This denial will
not prejudice the right of the person making the request to file another

request for a Commission determination under this part.

§ 62.16 Withdrawal of a determination request.

(a) A person may withdraw a request for a Commission determination
under this part without prejudice at any time prior to the issuance of an
initial determination under § 62.21 of this part.

(b) The Secretary of the Commission will cause to be published in
the Federal Register a notice of the withdrawal of a request for a

Commission determination under this part.

§ 62.17 Elimination of repetition.
In any request under this part, the person making the request may

incorpore.e by reference information contained in a previous application,




Statement, or report filed with the Commission provided that these refer-

ences are updated, cliear, and specific.

§ 62.18 Denial of request.
If a request for a determination is based on circumstances that
are too remote and speculative to allow an informed determination. the

Commission may deny the request.

Subpart C--Issuance of a Commission Determination
§ 62.21 Determination for granting emergency access.

(a) Not later than (45) days after the receipt of a request for a
Commission determination under this part from any generator of low-level
radioactive waste, or any Governor on behalf of any generator or genera-
tors located in his or her State, the Commission shall determine whether--

(1) Emergency access to a regional disposal facility or a non-
Federal disposal facility within a State that is not a member of a
Compact for specific low-leve! radioactive waste is necessary because of
an immediate and serious threat (i) to the public health and safety or
(i1) the common defense and security; and

(2) The threat cannot be mitigated by any alternative consistent
with the public health and safety, including those identified in § 62.13.

(b) In making a determination under this section, the Commission
shall be guided by the criteria set forth in § 62.25 of this part.

(c) A determination under this section must be in writing and
contain a full explanation of the fauts upon which the determination is
based and the reasons for granting or denying the request. An affirma-

tive determination must designate an appropriate non-Federal or regional
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LLW disposal facility or facilities for the disposal of wastes, specifi-

cally describe the low-level radios :tive waste as to source, physical

and radivingical characteristics, and the minimum volume and duration
(not to exceed 180 days) necessary to eliminate the immediate threat to
public health and safety or the common defense and security. It may also

contain conditions upon which the determination is dependent.

§ 62.22 Notice of issuance of a determination.

(8) Upon the issuance of a Commission determination the Secretary
of the Commission will notify in writing the following persons of the
final determination: the person making the request, the Governor of the
State in which the low-level radioactive waste requiring emergency access
was generated, the Governor of the State in which the designated disposal
facility is located, and if pertinent, the appropriate Compact Commission
for such approva’l as is specified as necessary in Section 6(g) of the Act.
For the Governor of the State in which the designated disposal facility
is Tocated and for the appropriate Compact Commission, the notification
must set forth the ressons that emergency access was granted and
specifically describe the low-level radioactive waste as to source,
physical and radiological characteristics, and the minimum volume and
duration (not to exceed 180 days) necessary to alleviate the immediate
and serious threat to public health and safety or the common defense and
security. For the Governor of the State in which the low-level waste
was generated, the notification must indicate that no extension of
emergency access will be granted under § 62.24 of this part absent dili-

gent State and generator action during the period of the initial grant.
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(b) The Secretary of the Commission will causc to be published in
the Federal Register a notice of the issuance of the determination.

(c) The Secretary of the Zommission will make a copy of the tinal
determination availahle for inspection ir the Commission's Public

Document Room, 2120 L Street NW., Washington, DC.

§ 62.23 Determinatinn for granting temporary emergency access

(a) The Commission may grant tamporary emergency access to an
appropriate non-Federal or regional disposal facility or facilities
provided that the determination required under & 62.21(e)(1) of this
part is made;

(b) the notification procedures under & 62.22 of this part are
complied with; and

(c) the temporary emergency access duration will not exceed

forty-five (45) days.

§ 62.24 Extension of emergency access.

(a) After the receipt of a request from any generator of low-ievel
waste, or any Governor on behalf of any generator or generators in his or
her State, for an extension of emergency access that was initially granted
under § 62.21, the Commission shall make an initial determination of
whether-~

(1) emergency access continues to be necessary because of an immed-
iate and serious threat to the public health &nd safety or the common
defense and security;

(2) the threat cannot be mitigated by any alternative that is

consistent with public health and safety; and
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(3) the generator of low-luve! waste and the State have diligently
though unsuccessiully acted durirp the period of the initial grant te
eliminate the need for emergency access.

{(b) After making a determination pursuant to paragraph (a) of this
section, the reguirements specified in §§ 62.21(c) and 62.22 of this part,

must be followed.

§ 62.25 Criteria for a Commission determination.

(a) In making the determination required by & 62.21(a) of this part,
the Commission will detcrmine vhether the circumstarices described in the
request for emergency accesc create » serious and immediate threat to the
public health and safety or the common defense and security.

(b) 1In making the determination that a serious and immediate threat
exists to the public healih and safety, the Commission will consider,
notwithstanding the availability of any zlternative identified in § 62.13
of this part:

(1) The nature and extent of the radiation hazard that weuld result
from the denial of emergency access, including conrideration of--

(i) Tnre standards for rediation protectien coatained in Part 20 of
this Chapter;

(ii) Any standards governing the release of radioactive materials to
the general environment that are applicable to the facility that gener-
ated the low "cvel waste; and

(iii) Any other Commission requirements specifically applicable to
the facility or activity .hat is the subject of the emergency access

request; and

62




(2) The extent to which essential services affecting the public
health and safety (such as medical, therapeutic, diagnostic, or research
activities) wil' be disrupted by the denial of emergency access.

{c) For purposes of granting temporary emergency access under

§ 62.23 of this pari, the Commission will consider the criteria contained

in the Commission's Policy Statement (45 FR 10950, February 24, 1977) for

determining whether an event at a facility or activity licensed or
otherwise regulated by the Commission is an abnormal occurrence within

the purview of Section 208 of the Energy Reorganizution Act of 1974.

(d) In making the determiration that a serious and immediate threat

to the common defense and security exists, the Commission will consider,

notwithstanding the availability of any alternative identified in § 62.13

of this part (1) whether the activity generating the wastes is neressary
to the protection of the common defense and security, and (2) whether
the lack of access to a disposal site would result in a significant
discuption in that activity that would seriously threaten the common
defense and security. The Commission will consider the views of the
Department of Defense (DOD) and or the Department of Energy (DOE)
regarding the importance of the activities responsible for generating
the LLW to the common defense and security, when evaluating requests
based all, or in part, on a sericus and immediate threat to the common
defense and security.

(e) In making the delermination required by § 62.21(a)(2) of this
part, the Commission will consider whether the person submitting the
request (1) has identified and evaluated any alternative that could
mitigate the need for emergency access; and (?) has considered all
pertinent factors in its evaluation of alternatives including state-of=-

the-art technology and impacts on public health and safety.
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(f) In making the determination required by § 62.21(a)(2) of this

part, the Commission will consider implementation of an alternative to

be unrea.onable if (1) it adversely affects public health and safety, the
environment, or the common defense and security; or (2) it results in a
significant curtailment or cessation of essential services, affecting
public health and safety or the common defense and security; or (3) it is
beyond the technical and economic capabilities of the person requesting
emergency access; or (4) implementation of the alternative would conflict
with applicable State or local or Federal laws and regulations; or (5) it
cannot be implemented in a timely manner.

(g) The Commission shall make an affirmative determination under
§ 62.21(a) of this part only if all of the alternatives that were consid-
ered are found to be unreasonable.

(h) As part of its mandated evaluation of the alternatives that
were considered by the generator, the Commission shall consider the char-
acteristics of the wastes (including: physical properties, chemical
properties, radioactivity, pathogenicity, infectiousness, and toxicity,
pyrophoricity, and explosive potential); condition of current container;
potential for contaminating the disposal site; the technologies or
combination of technologies available for treatment of the waste (includ-
ing incinerators; evaporators-crystallizers; fluidized bed dryers; thin-
film evaporators; extruders evaporators; and Compactors); the suitability
of volume reduction equipment to the circumstances (specific activity
considerations, actual volume reduction factors, generation of secondary
wastes, equipment contamination, effluent releases, worker exposure, and

equipment availability); and the administrative controls which could be

64




applied, in making a determination whether waste to be delivered for dis-
posal under this part has heen reduced in volume to the maximum extent

practicable using available technology.

§ 62.26 Criteria for designating a disposal facility.

(a) The Commission shall designate an appropriate non-Federal or
regional disposal facility if an affirmative determinztion is made
pursuant to §§ 62.21, 62.23, or 62.24 of this part.

(b) The Commission will exclude a disposal facility from considera-
tion if:

(1) The low-level radioactive wastes of the generator do not meet
the criteria established by the license agreement or the license agree-
ment of the facility; or

(2) The disposal facility is in excess of its approved capacity; or

(3) Granting emergency access would delay the clasing of the
disposal facility pursuant to plans established before vhe receipt of the
request for emergency access; or

(4) The volume of waste requiring emergency access exceeds 20
percent of the total volume of low-level radicactive waste accepted for
disposal at the facility during the previous calendar year.

(c) 1f, after applying the exclusionary criteria in paragraph (b)
of this section, more than one disposal facility is identified as appro-
priate for designation, the Commission will then consider additional
factors in designating a facility or facilities including--

(1) Type of waste and its characteristics,
(2) Frevious disposal practices,

(3) Transportation,
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(4) Radiological effects,

(5) Site capability for handling waste, .

(6) Th- lume of emergency access waste previously accepted by
each site ,th for the particular year and overall, and

(7) Any otner corsiderations deemed appropriate by the Commission.

(d) The Commission, in making its designation, will also consider
any information submitted by the operating non-Federal or regional LLW
disposal sites, or any information submitted by the public in response
to a Federal Register notice requesting comment, as provided in para-

graph (b) of § 62.11 of this part.

Subpart D--Termination of Emergency Access

§ 62.31 Termination of emergency access.

(a) The Comaission may terminate a grant of emergency access when
emergency access is no longer necessary to eliminate an immediate threat
to public heaith and safety or the common defense and security.

(b) The Commission may terminate a grant of emergency access if an
applicant has provided inaccurate information in its application for
emergency access or if the applicant has failed to comply with this part

or any conditions set by the Commission pursuant to this part.

Dated at Rockville, MD, this day of , 1989,

For the Nuclear Regulatory ) mmission.

Samuel J. Chilk,
Secretary of the Commission.
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XV. List of Subjects

Administrative practice and procedure,“eniﬂ of access, ‘mergency
access to low-level waste disposal, Low-level radioactive waste, lpw-leve1
radicactive waste policy amendments act of 1985, Low-level radioactive
waste treatment and disposal, hbc1ear materials, Reportirg and record-
keeping requirements.

For the reasons set out in the preamble and under the authority of
the Atomic Energy Act of 1954, as amended, the Energy Reorganization Act
of 1974, as amended, and 5 U.S.C. 553, and the Low-Leve)l Radioactive

Waste Policy Amendments Act of 1985, the NRC is adopting a new 10 CFR
Part 62.

Part 62 - Criteria and Procedures for Emergency Access to
Non-Federal and Regional Low-Level
Waste Disposal Facilities

1. A new Part 62 is added to 10 CFR to read as follows:

Subpart A - General Provisions

Section:

62.1 Purpose and Scope.

62.2 Definitions.

62.3 Communications.

62.4 Interpretations. _ »
62.5 Specific Exemptions.

62.8 Information Collection Requirements: OMB Approval
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62.
62.
62.
62.
62.
62.
62.
62.

62.
62.
62.
62.
62.
62.

62.

11
12
13
14
15
16
17
18

21
22
23
24
25
26

[7590-01]

Subpart B -~ Request for a Commission Determination

Filing and distribution of a determination request.

Contents of a request for emergency access: General information.

Contents of a request for emergency access: Alternatives.
Contents of a request for an extension of emergency access.
Additional information.

Withdrawal of a determination request.

Elimination of repetition.

Denial of tt...stL%ALos*v

Subpart C - Issuance of a Commission Determination
Determination for granting emergency access.

Notice of issuance of a determination.

Determination for granting temporary emergency access.
Extension of emergency access.

Criteria for a Commission determination.

Criteria for designating a disposal facility.

Subpart D -46omp4+cntt—w+Tﬂ‘CUﬁUTtTBFI‘BT‘EMETg!ﬂEY'KEiiﬁEF

(7;erm1nat1on of Emergency Access

31 Termination of Emergency Access.

AUTHORITY: Secs. 81, 161, as amended, 68 Stat. 935, 948, 949, 950,

951, as amended. (42 U.S.C. 2111, 2201); secs. 201, 209, as amended, 88

Stat. 1242, 1248, as amended (42 U.S.C. 5841, 5849); secs. 3, 4, 5, B:

99 Stat. 1843, 1844, 1845, 1846, 1847, 1848, 1849, 1850, 1851, 1852,

1853, 1854, 1855, 18:6, 1857. (42 U.S.C. 2021c, 2021d, 202le, 2021f).
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In addition, Subpart B also sets forch procedures for the filing and
distribution of a request for a Commission determination. It provides
for publishing in the Federal Register a notice of receipt of a request
for emergency access to inform the public that Commission action on the
request is pending. Although comment is not required by the Act or the
Admini;trative Procedure Act, Subpart B provides for a 10-day public
Comment period on the request for emergency access.

In the event that the case for requesting emergency-access is to be
based totally or in part on the fhreat posed to the common defense and
security, Subpart Qjnequ4aes—ihau—a—9te&enea&—ol—suppont-&nom;&Se
.tenarﬂ;wﬁt:of—;gwé)—omk \—Oepa’tment—af—BEftmc—fBOOTﬁs—-appm-u
nxiaLe)“ha~subm%tted—as—par&-of_xbe-ini&ial—sequest“fur‘Eﬁﬁ?gynty“accc357”

‘f~f«LneHLequesl..is~based——en%-ire-}y—tn-commoa—deﬂ-ﬂsv~and~secur1‘ty-eom;er.nsT

NRCmuiJJ_n0L~n£n££eduui4h-%he—emeﬁgeaey s ‘;:;fhe
5taLemeut—ﬂ1—$“Dﬂ°£1~ii—£uhﬂi11°d{_specifiez that upon rszgiving such a

request, NRC will consult with the Department of Energy (DOE) or the :
lepartment of Defense (DOD) to ascertain the importance to the common defense

and security of the activities producing the LLW for which emergency access is
requested. t i ' .

, wor's

Subpart C - Issuance of a Conmission Determination

For the NRC to giant emergency access, the Commission must first
conclude that there is a serious and immediate threat to the public
health and safety or the common defensy and security, and second that
there are no available mitigating alternatives. Subpart € sets out
the procedures to be followed by the Commission in considering requests
for emergency access, for granting extensions of emergency access, and
“for granting temporary emergency access: establishes the criteria and
slandards vo be used by the Commission in mab 1ng those determinations :

and specifies the procedures Lo be followed 1n 1S5u1ng them




Subpart C provides that NRC, in determining whether there is a
serious and immediate threat Lo the public health and safety, will
consider: (1) the nature and extent of the radiation hazard that would
result from the denial of access including consideration of the standards
for radiation protection contained in 10 CFR Part 20, any standards
governing the release of radioactive materials to the general environment
that are applicable to the facility that generated the ‘low-level waste,
and any other Commission requirements specifically agplicable to the
facility or activity which is the subject of the emergency access request
and, (2) the extent to which essential services such as medical, thera-
peutic, diagnostic, or research activities will be disrupted by the
denial of emergency access.

In determining whether there i{ a serious anJ immediate threat to
the common defenst .d security, Subpart C prondes that the Commission
will consider whether the activity generating the LLW is necessary to
protect the common defense and security and whether the lack of access to
a disposal site would result in é significant disruption in that activity

that would seriously threaten the common defense ind security. Sdbpart C

saeh n

also specifies that the Commission\dllAconSlder 00D and DOE viewpoints

] " o "
Q& ~4a_a_s&a&ement;of*suppurt-4x»&y~444@d—u¢$h-4¢u1h:nQuﬁignins_lmezgency___,
wseesss:- | On the lmportance of the activities responsible for generating,
\ s -

T the LLW to the common defense and security; }

Under Subpart C, if the Commission makes either of the above deter-
minations 1., the affirmative, then the Commission will consic r whether
alternatives to emerqgen.y access are available to the requestor. The
Commission will consider whether the person submitting the request has
1dentificd and evaluated the alternatives available which could potent

1ally mitigate the need for emergency accese The Conmiss ton will
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activity licensed or otherwise requlated by the Commission is an abnormal
occurrence within the purview of Section 205 of the Energy Reorganization
Act of 1974. This provision requires the Commission to keep Congress and
the public informed of unscheduled incidents or events which it considers
significant from the standpoint of public health and safety. Under the
criteria estabiished in the Commission's policy statement, an event will
be considered an abnormal occurrence if it involves a major reduction in
the degree of protection provided to public health and safety. Such an
event could include-~

a. Moderate exposurs to, or release of, radicactive material;

b. Major degradation of safety related equipment; or

& Major deficiencies in design, construction, use of ; or
management controls for licensed fagilities or activities. '

In deciding whether to grant te;porary emergency access, the
Commission will evaluate whether the emergency access situation falls
within the criteria in the Commission's policy statement on abnormal
occurrences.

(2) To the common defense and security--

Although NRC is required by the Act to determine that there is
either a serious and immediate tnreat “to the public health and safety,
or to “the common defense and security " realistically NRC cannot make

the latter Judgement without some information from 00D and DOE which

will assist NRC in identifying those situations involving the denial of R
: : : 4 A "
access to LLW disposal which consiitute a serious and vmmediate threat ?Y
: : ; y
to the national defense and security, or the importance of a particular A
A
LLW generator's activities in maintaining those objectives. While NRC i fodl ,'y

20
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Discussions with -D0B-and DOE regarding the proposed arrangement have led NRC

to include &. dified procedure in the final rule. A generator whose
request for emergency access is based in whole or in part on a serious and
imnediate thr o the common defense and security is no longer required to
include a DODTOT DOE statement of support for that cla n the request package

submitted to NRC. Rather, NRC will consult with DOTOT DOE directly to
ascertain the importance of the acc\v1ties responsibfe for generat1ng the LLW
to the comnion defense and security. e :

o L etters of

egot tions witn DOD and NOE regarding this procedure weve underway

parallel with the development of the final rule. SRR Reement between
the NRC and DOD and DOE that establishég the process for obtaining the poD and
DOE recommendations on the importance of the requestor's activities to the
common defense and security w expected . DOD and DOE

ctaffs are aware of the 45 day reponse tijme imposed on NRC to make the emergency

access determinations and the agreement i11 provide for expeditious action
by DOD and DOE.

-

Agw Leoms SAs waa#&.du/

I m ruachars a O'u—a/bmmb QSit L : M%
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has the Congressional mandate for this determination, the staff believe
1L necessary to consider DOD and DOL information as part of the decision-
making process.

NRC considered several approaches for involving D0D and DOE in the .
process of determining whether requests for emergency access should be
granted on the basis_zg_;' &z%gguajmwiate threat to the common

defense and security. ,NRC
tro-cdd be f olac ’

such interactionﬁiz to require that requests filed with NRC for emergency

that the best way to provide

on t'e Sasis of
Loacld Aau:\lc

4 serious and immediate threat to the common defense and security,,‘shoe-}-d»-

access

include appropriate certification from DOEsor DOD substantiating the
Lot
requestor's claim that such a threatAwi-H result if emergency access is

A/ﬁzc?,30ﬁde!£/tﬂtzf

not granted. 7Uhe necessary certification in the form of a statement of

support should be acquired by the request rior to applying to NRC
&

for emergency access so the eertification Gas be a part of the actual
petition.

Congress deliberately gave the NKC the responsibility for making the
common defense and security determination rather than leaving the aete|°
mination with DOD or DOF. So.whiie the Commission intends to give the
DOD and DOE Mﬁwmmdauom full consideration in
evaluating requests for emergency access, the Commission will not treat
them as conclusive.

(b) Determination on Mitigating Alternatives. ; ‘

As directed by Section 6 of the Act, even if a situation exists

which poses a serious and immediate threat to the public health and
sately or the common defense and secCurity, emergeacy access 1s not to be
granted 11 alternatives are available Lo mitiqat the threat in a manner
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Commission at the address specified in § 62.3 of this part, with a copy
also provided to the appropriate Regional Administrator at the address
specified in Appendix D to Part 20 of this chapter. The request must be
signed by the person requesting the determination or the person's author-
ized representative under oath or affirmation.

(b) Upon receipt of a request for a determination, the Secretary of
the Commission will cause to be published in the Federal.Register a
notice acknowledging receipt of the request which will require that
public comment on the request be submitted within 10 days of the date
ef the notice. A copy of the request will be made available for
inspection or copying in'the Commission's Public Document Room,
Washington, DC. The Secretary of the Commission will also transmit a
copy of the request to the U.S. Department of Energy, td the Governors of
the States of the Compact region where the wasté'is generated, to the
Governors of the States with operating non-Federal low-level radioactive
waste disposal facilities, to the Compact Commissions with operating
regional low-level radioactive waste disposal facilities, and to the
Governors of the States in the Compact Commissions with operating
disposal facilities.
[ e (c) Upon receipt of a request for a determination based on a serious

and immediatg threat to the common defense and security, the Commissign vill
notify Dogsﬂé'DOE and provide a copy of the request as needed for their

consideration.
sgé Fees applicable to a request for a Commission determination
under this part will be determined jin accordance with the procedures set
forth for special projects under category 12 of § 170.31 of this chapter.
Cﬁ; In the event that the allocations or limitations established in
Section S5(b) or 6(h) of the Act are met at all operating non-federal or
regronal LW disposal facilities, the Commission may suspend the process-

ing or acceptance of requests for emergency access determinations until

additional LW disposal capacily 1s authorized by Congress
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§ 62.12 Contents of a request for emergency access: General Information.
A request for a Commission determination under this part must include
Lthe following information for each generator to which the request applies:
(a) Name and address of the person making the request;
(b) Name and address of the person(s) or company(ies) generating

the low-level radiocactive waste for which the determination is sought ;

[:;;) A statement indicating whether the generator is basing the
request on the grounds of a serious and immediate threat to the public health
and safety or the common defense and security.

(#) Certification that the radioactive waste fot ghich emergency
access 1s requested is low-level radioactive waste within Section 62.1(c)
of this part.

& -

(¢) The low-level waste generation facility(ies) producing the
waste for which the request is being made

g?) A description of tie activity that generated the waste;

() s

(95' Name of the disposal facility or facilities'thch had been
receiving the waste stream of concern before the generator was denied
access;

(gﬁ A description of the low-level radioactive waste for which
emergency access is requested, including--

(1) The characteristics and composition of the waste, including,
but not limited to--

otr!

(}7 Type of waste (e.q. solidiiied orl, scintillation fluid, failed
equipment) ;

(11) Principal chemical composition;
(i11) Physical state (solid, liquid, gas):
(1) Iypo of solidification media: and
(v) Concentrations and percentages of any hazardous or toxic

“

chemicals chelating agents . o1 infeciious or brological agents associated

with the wastle

S22
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(2) The radiological characteristics ¢ - e waste such as--
(1) The classificetion of the waste in accordance with § 61.55;
(ii) A list of the radionuclides present or potentially present in

the waste, their concentration or contamination levels, and total

Quantity;

(111) Distribution of the radionuclides within the waste (surface or

volume distribution):
(iv) Amount of transuranics (nanocuries/gram);

(3) The minimum volume of the waste requiring emergency access to

eliminate the threat to the public health and safety or the common

defense and security;

(4) The time duration for which emergency access is requested (not

to exceed 180 days);

(5) Type of disposal container or packaging {55 gallon drum, box,

liner, etc.); and

(6) Description of the volume reduction and waste minimization

techniques applied to the waste which assure that it is reduced to the

maximum extent practicable, and the actual reduction in volume that

occurred,
-

i
()() Basis for requesting the determination set out in this part,

including -

(1) The circumstances that led ¢ the denial of access to existing

low-level radioactive waste disposal facilities;

{2) ‘A description of the situation that is responsible for creat-

'Ng the serious and immediate threat to the public health and safety or

the common defense and security ., 1nyg lumn(] the date when the need for

emergency access was identid 1ed;
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£33 A Chronology and description of the aclions Laken by the person

requesting emergency access to prevent the need for making such a request,

including consideration of all alternatives set forth in § 62.13 of this
part, and any supporting documentation as appropriate;

(4) An explanation of the impacts of the waste on the public health
and safety or the common deferse and security if emergency access is not
granted, and the basis for concluding that these impacgs_constitute a
serious and immediate threat to the public health and si%ety or the
cormon defense and security. The impacts to the public health and safety

or the common defense and security should also be addressed if the

generator's services, including research activities, were to be curtailed,

either for a limited period of time or indefinitely'

i;) Other consequences if emergency access is not granted

Qis Steps taken by the person.;equestlng emergency access to
correct the situation requiring emergency access and the person‘s plans
to eliminate the need for additional or future emergency access requests:

Documentation certifying that.access has been denied:;

Syd Documentation that the waste for which emergency access .is
requested could not otherwise qualify for disposal pursuant to the
Unusual Volumes provision [Section 5(c)(5) of the Act] or is not simul-

taneously under consideration by the Department of Energy (DOE) for

access through the Unusual Volumes allocation;

},L)‘—‘err
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(m) Date by which access is required;

(n) Any other information which the Commission should consider in

making its determination.

§ 62.13 Contents of a request for emergency access: Alternatives.
(a) A request for emergency access under this part must include
information on alternatives to emergency access. The request shall
include a discussion of the consideration given to any aiternatives.
including, but not limited to, the following:
(1) Storage of low-level radioactive waste at the site of

generation;

(2) Storage of low-level radioactive waste in a licensed storage
facility;

~
-~

(3) Ohtaining access to a disposal facility by voluntary agreement ;

(4) Purchasing disposal capacity available for assignment pursuant
to the Act;

(5) Requesting disposal at a Federal low-level radioactive waste

disposal facility in the case of a federal or defense related generator
of LLW;

(6) Reducing the volume of the waste;

(7) Ceasing activities that generate low-

level radioactive
waste; and

(8) Other alternatives identified under paragraph (b) of this section

(b) The request must identify all of the alternatives to emergency

access considered, including any that would require State or Compact

action, or any others that are not specified in paragraph (a) of this sec-

tion Ihe request should also i lude & description of the Process used

S5
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I ronment ‘ i cable Lo the facility 1at gener
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fLommission uirements sne icatly applicable to
the facility or actwvity that is e subject of the emergency
request: and
The extert to which essential s¢ cting the public
health and safety (such as medical, therapeutic, dragnostic, or research

activities) will be disrupted by the denial of emergency access

(() For purposes of gumtl’h‘; (-'{:_ur.qr', 'MEe rQen( '$S under

of this part, the Commissi 1 nsider the ¢ teria contained
'n the Commission's Policy Staten (45 FR 109! ebrua 24, 1977) for
determinin ] whether an event at a
otherwise requlated by the Commis: S an abnorma rence within
the purview of section 208 of ti 1€ 1'( orq n Act of 1974
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Section 6 of the Act Lo applied only in “rarve emergencies," it is not expected
that the regulation will be applied with any frequency,

In order o implement this final rule, it may be necessary for MRC staff
Lo develop quidance to assist applicants in preparing their requests, and to
assist NRC staff in conduciing their reviews. This may represent an additional
commitment of NRC resources.

Since Section 6 precludes NRC Agreement States from making emergency

access decisions, the final action will not have an impact on Agreement State
r2s0urces.

4. 2.3 Department of Energy (DOE)/Department of Defense (DOD)

NRC is requiring that requests for emergency access based.totally or in
significani’part on a serious and immediate threat to the common defense and

security, .a,sLalomeuz—oi;suppoct-léZ& 000 and/or DOE. NRC estimates
that approximately five staff weeks or approximately 25 staff days would be
required for each emergency access request prccessed by DOE or DOD. At the i

same rute as NRC, it would cost under $8,000 per eemtrtromtions om o %}*f

i Qno! aw»&a, G
5. DECISION RATIONALE

i e,

RRC decided on the approach in the final rule in light of the Congressional

directives in Section G of the Act and considering the comparison of alternatives

as discussed in the preceding section.

6. IMPLEMENTATION

The schedule for implementation of the rule is dictated primarily by the

schedules and milestones in the Act. The Act sets oul three milestone dates

requiring the States and Compacts to demonstrate specific progress towards

the development of new LLVW disposal capacity, or their LW generators mhy be
denied further accese

5 Lo existing disposal sites.

The first date fos potential denial ¢ access was Jaonvary 1, 1987. The

States were able to satisly Lhe requirements tor that milestone and none were

denmred acce o lanuary 1, 1989 e Lhe next date when Lthe three aperatiag LLW
1’!3])‘)‘..!' ta 111140 th v duLe Lo ACCOPL wyy e

rom a particular S~ o HiC
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UNITED STATES

NUCLEAR REGULATORY COMMISSION
WASHINGTO*!, D. C. 20655

JAN 1 9 1989

MEMORANDUM FOR: David L. Meyer, Chief
Rules and Procedures Branch
Division of Rules and Records
Office of Administration
and Resources Management

FROM : Eric S. Reckjord, Director
Office of Nuclear Regulatory Research

SUBJECT : IMPLEMENTATION OF COMMISSION ACTION: PUBLICATION
OF NEW 10 CFR PART 67

By memorandum dated December 1, 1988, the Secretarv of the Commission
indicated that the Commission (with all Commissioners agreeing) has voted to
approve the nublication of the final rule on emergency access to low-level
waste disposal facilities set out in SECY-88-702,

Please implement the Commission's action by arranging for publication of the
enclosed final rule in the Federal Recister.

Enclosed are ‘three copies of the Federal Register notice and copies of the
pages marked-up with the changes recuested by vour office for transmittal

to the Office of the Secretery. Also enclosed is a Congressional letter
package for transmittal to GPA/CH which includes seven copies of the public
announcement for transmittal to GPA/PA. 1In addition, enclosed is a copy of
the final regulatory analysis (which includes the environmental assessment and
finding of no significant impact) for transmittal to the PDP,

i

Eric S. Beckjordy Dicector
Office of Nuclear Regulatory Research

Enclosures:

1. FRN (and 3 copies)

?. R+R Changes to FPN

3. Congressional Letter Package
4. Final Regulatory Analysis




s, UNITED STATES
& ) E NUCLEAR REGULATORY COMMISSION
Y, } WASHINGTON, D. C. 20666
AN
ST A
JAN 1 9 1989

MEMORANDUM FOR: David L. Meyer, Chief
Rules and Procedures Branch
NDivision of Rules and Records
0ffice of Administration
and Resources Management

FROM: Eric S. Reckjord, Director
O0ffice of Nuclear Regulatory Research
SUBJECT: IMPLEMENTATION OF COMMISSION ACTION: PUBLICATION

OF NEW 10 CFR PART 62

By memorandum dated December 1, 1988, the Secretary of the Commission
indicated that the Commission (with a1l Commissioners agreeing) has voted to
approve the publication of the final rule on emergency access to Tow-level
waste disposal facilities set out in SECY-88-298,

Please implement the Commission's action by arranging for publication of the
enclosed final rule in the Federal Register.

Enclosed are three copies of the Federal Register notice and copies of the
pages marked-up with the changes requested by your office * ir transmittal

to the 0Office of the Secretary. Also enclosed is 2 Congressional letter
package for transmittal to CPA/CA which includes seven copies of the public
announcement for transmittal to GPA/PA. In addition, enclosed is a copy of
the final regulatory analysis (which includes the environmenial assessment and
finding of no significant impact) for transmittal to the PDR.

Eric S. Beckjordabirector

Office of Nuclear Regulatory Researcn

Enclosures:

1. FRN (and 3 copies)

2. R+R Changes to FRN

3. Congressional Letter Package
4, Final Regulatory Analysis




JAN 1 9 1989

MEMORANDUM FOR: David L. Meyer, Chief
Rules and Procedures Brarch
Division of Rules and Records
0ffice of Administration
and Resources Management

FROM: Eric S. Beckjord, Director
0ffice of Nuclear Regulatory Research

SUBJECT: IMPLEMENTATION OF COMMISSION ACTION: PUBLICATION
OF NEW 10 CFR PART 62

By memu,andum dated December 1, 1988, the Secretary of the Commission
indicated that the Commission (with a1l Commissioners agreeing) has voted to
approve the publication of the final rule on emergency access to low-level
waste disposal facilities set out in SECY-88-298,

Please implement the Commission's action by arranging for publication of the
enclosed final rule in the Federal Reyister.

Enclosed are thiee copies of the Federa)l Recister notice and ccpies of the
pages marked-up with the changes reocuested by your office for transmittal

to the Office of the Secretary. Also enclosed is a Congressional letter
package for transmittal to GPA/CA which includes seven copies of the public
announcement for transmittal to GPA/PA. In addition, enclosed is a copy of
the final regulatory analysis (which includes the environmental assessment and
finding of no significant impact) for transmittal to the PDR.

ORIGINAL SIGNED BY

Eric S. Beckjord, Director
0ffice of Nuclear Regulatory Research

Distribution
Subj/Circ/Chron  MKnapp, NMSS
Enclosures: Beckiord
1. FRN (and 3 copies) Speis
2. R+R Changes to FRN Arlotto
3. Congressional Letter Package Bosnak
4. Final Regulatory Analysis Silberberg
Grill
Lambert

WMB Rdg/Circ

Y/ ¥
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NPC TSSUES RULES FOR GRANTING EMERGENCY ACCESS

TO “XISTING LOW-LEVEL RADIOACTIVE WASTE DISPOSAL FACILITIES

The Nuclear Regulatory Commission is issuing regulations that establish
criteria and procedures for evaluating requests for emergency access to

operating non-federa low-level radioactive waste disposal facilities.

Under the terms of the Low-Level Radioactive Waste Policy Amendments Act
of 1985, individual states and regionai compacts must take certain actions
leading to the development of their own low-level radioactive waste disposal
capacity within the periods of time specified in the Act. If these actions are
not taken within the time frames specified, generators of low-lievel radioactive
wastes within the non-complying <tate or regional compact may be denied access

to existing disposal facilities after January 1, 1989.

However, the Act authorizes the Commission to grant low-level waste
generators or states emergency access to any of the operating non-federal
low-level waste disposal facilities. In order to grant such a request, the
Commission must find that such action “. . .is necessary to eliminate an
immediate and serious threat to the public health and safety or the common
defense and security . . ." and that “. . .the threat cannot be mitigated by any
altarnative consistent with the public health and safety, including storage of
low-level radioactive waste at the site of generation or in a storage facility,
obtaining access to a disposal facility by voluntary agreemernt, purchasing

disposal capacity available for assignment or ceasing the activities that

generate the low-level waste."



Under the new NRC regulation, a persen seeking emergency access must

subniit devailed information to the Comnissiopr on the need for access to

Tow-level waste disposal <ites; t.ie quantity, type and nature of the material
requiring disposal; impacts on public health and safety or common defense aud
security if emergency access is not granted; the alternatives considered; and

the process used to conclude that none of the alternatives are reasonable.

In making a determination that the circumstances described in a request
for emergency access create a serious and immediate threat to the public health

and safety, the Commission will consider:

(1) the nature and extent of the radiation hazard that will result from
the denial of emergency access, including consideration of the NRC's standards
for radiation protection contained in Part 20 of its regulations, any standards
for the release of radioactive materials to the general environment that apply
to the facility that generated the low-levei waste, and any other Commission
requirements that apply to the facility or activity for which emergency access

is being requested; and

(2) the extent to which essential services such as medical, therapeutic,
diagnostic or research activities will be disrupted by the denial of emergency

access to waste disposal facilities.

In making a determination that the circumstances described create a
serious and immediate threat to the common defense and security, the Commission

will consider:




(1) whether the activity generating the wastes is necessary to the

provection of the common defense and security (giving consideration to the

views of the Department of Defense and the Department of Energy) and

(2) whether the lack of access to a disposal site will result in a
significant disruption in that activity that will seriously threaten the

common defense and security,

The new rule also sets out criteria for determining whether to grant
“temporary" emergency access. The Act allows the Commission to authorize such
temporary access for not more than 45 days, without considering available
alternatives, if it concludes that the threat to the public health :nd safety

or common defense and security warrants such action.

If the Commission determines that there is a need for emergency access, or
“temporary" emergency access, it will then decide which operating non-federal
low-level waste disposal facility should receive the wi<te, using criteria--set
out in the rule--such as whether the waste and the disposal facility are
compatible or whether a disposal facility has been previously designated to

receive emergency access waste.

A proposed rule on this subject was published in the Federal Register on
December 15, 1987. Changes made as a result of the comments received are
mainly clarifying in nature. The procedures and the criteria to Le used ir

making emergency access decisions are essentially unchanged.

The final rule will be effective on (30) days

after publication in the Federal Register on . |




-
@
-~
p=-
w
o

Pl
L
L~

L




REGULATORY ANALYSIS

10 CFR Part 62 - Criteria and Procedures for Granting Emergency
Access to Non-Federal or Regional Low-Level Waste Disposal Facilities

1. STATEMENT OF THE PROBLEM

Section 6 of the Low-Level Radioactive Waste Policy Amendments Act of 1985
(PL 99-240, January 15, 1986) "the Act", directs the Nuclear Regulatory
Commission (NRC) to grant & generator or State "emergency access" to any non-
Federal commercial LLW disposal facility if access to those facilities has
been denied and that access is necess: in order to eliminate an immediate and
serious threat to the public health and safety or the common defense and secu-
rity. The Act also requires that a determination be made as to whether the
threat can be mitigated by any alternative consistent with the public health
and safety, including ceasing the activities that generate the waste. NRC must
be ahle, with the information provided by the requestor, to make both deter-
minations prior to granting emergency access.

The Act further directs NRC to designate an operating LLW disposal facil-
ity to receive the waste which is granted emergency access and directs NRC to
notify the appropriate State and Compact officials regarding the designation.
The Act provides NRC with 45 days from the time a request is received to
determine whether emergency access is required and to designate a facility.

Although the Act doe: not require NRC to develop a rule to carry out its
Section 6 responsibilities, NRC staff recommended a rulemaking to estatlish
the procedures and criteria that will be used in making the required emergency
access determinations. 1In order for a requestor to be eligible for emergency
access consideration they must have already been denied access to LLW disposal
by che States or Compacts with onerating disposal facilities. Thus implicit
in any decision to grant emergency access is the fact that such a decision will
override the sited States' and/or Compacts' expressed desire not to accept
waste from that parcicular State or generator. Altheugh Congress provided NRC
the statutory responsibility for implementing Section 6 and gave the Commission




authority to decide whether or not access will be provided, emergency access
decisions are likely to be controversial and could be challenged. By setting
out the procedures and criteria for making emergency access decisions in a rule
which reflects public comment, NRC irtends to minimize potential delays in the
actions necessary to protect the public health and safety.

2. OBJECTIVE,

The objective of this final rule is to establish criteria and procedures
to be used by the Commission to make the determination required by the Act that
emergency access to operating norn-fFederal or regional low-level waste disposal
facilities should be granted because denial of access has created a serious
and immediate threat to the public health and safety or the common defense and
security, that cannot be mitigated by any alternative consistent with pro=
tecting the public health and safety.

3. ALTERNATIVES

3.1 Using Rulemaking

Under this alternative the criteria and procedures to be used by NRC to
make emergency access decisions would have the force of law. Using rulemaking
also provides binding criteria and procedures and therefore would add predict-
ability and stavility to the regulatory process. In addition, rulemaking
allows for input from potentially affected individuals and organizations,
should minimize potential delays in the actiors necessary to protect the public
health and safety, and will help to ensure that the Commission will be able to
make a decision on emergency access requests in the time requires by the Act.

These effects are desirable since emergency access decisions are likely to be
highly controversial.

3.2 Using a Policy Statement

The alternative of issuing a Commission Policy Statement toc establish the
procedures for emergency access decisions was rejected. Under this alterna-

tive, the criteria and procedures would not have the force of law. In
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addition, since policy statements are typically broad, a policy statement was
not considered appropriate to establish the detaiied criteria and procedures
required to implement NRC's emergency access responsibilities.

3.3 Taking No Action

The alternative of taking no action was also rejected. Under this alter-
native, both the person requesting an emergency access determination and the
Commission would have to rely cn the language in Section 6 of the Act for
guidance as to what information was to be used by the Commission to make the
determinations. The Commission could not be assured of receiving the relevant
information necessary for a determination and that could cause delays in the
Commission's mandated determination response time of 45 days. Also, guidance
as to how the Commission will make its determination is necessary to comply
with the spirit of the Congressional directive, to provide predictability
in the regulatory process, and to assist the Commission in making individual
determinations.

4.  CONSEQUENCES

4.1 Benefits

The principal benefit of the rule flows from the #-1fillment of the
statutory objective that decisions to deny access to ‘= ~level radioactive
waste disposal facilities made pursuant to provisions .f the Act should not
result in a serious and immediate threa* to the public health and safety or
the common defense and security. In those cases where emergency access is
granted under the rule, the requestor will receive the benefit of continuing
the activity responsible for generating the waste at least until the grant
expires. Society will benefit from continuing access to the goods or services
produced by that activity and the elimination of a serious threat to the
public health and safety. Since emergency access decisions will be made on an
individual generator/licensee basis, and since NRC staff cannot predict the
number of requests that might be received, it is not possible to quantify the
benefits associated with the rule.




8.2 COSTS

4.2.1 Applicants for Emergency Access

Generators of LLW, NRC or KRC Agreement States licensees, Governors or
other State chief executive offilsrs on behalf of the generators or other
“persons" as defined in the proposed rule may request emergency access.

Because the circumstances will be different for each applicant, it is not
possible to quantify the time or resources required for each of the applicants
to collect the information and perform the analysis on which the request will
be based. This is particularly true when it comes to the possible need for

lo rm data collection and the in depth analysis and consideration that will
be necessary to evaluate alternatives. NRC staff estimates that regardless
which of these persons requests emergency access, approximately twe (2) weeks
of the requestor's professionc) staff time will be required to process the
paperwork necessary to complete a request for an NRC determination pursuant to
the requirements set out in the Act and which have been codified in the proposed
rule.

Other possible costs associated with this final action could actually be
incurred through the requirements and the very specific mandates in Section 6
of the Act. If NRC does nct grant a request for emergency access, the appiicant
may have to alter the activities generating the waste in question, even to the
point of ceasing them for some period of time, or possibly curtailing them
altogether. The costs to the requestor could come from expenditures either in
time or resources required to alter the activities or processes responsible for
generating the wastes, or from loss of income from reduced or curtailed
production. Since NRC is mandated to make emergency access decisions, these
costs would result regardless of the issuance of this rule.

4.2.2 NRC

As provided by Section 6 of the Act, NRC will only have about 30 working
days to respond to each request for emergency access (45 calendar days = 6 and
1/2 weeks = approximately 30 working days). NRC anticipates that approximately
180 staff days will be required for each request. Using generic cost estimates
of $40/hr x 8 hours x 180, it would cost NRC under $60,000 per request. NRC
cannot project the number of requests that might be received, so total costs to
the NRC cannot be estimated. However, given the Congressional intent that




Section 6 of the Act be applied only in "rare emergencies," it is not expected
that the regulation will be applied with any frequency.

In order to implement this final rule, it may be necessary for NRC staff
to develop guidance to assist applicants in preparing their requests, and to
ac_ist NRC staff in conducting their reviews. This may represent an additional
commitment of NRC resources.

Since Section 6 precludes NRT Agreement States from making emergency

access decisions, the final action will not have an impact on Agreement State
resources.

4.2.3 Department of Energy (DOE)/Department of Deferse (hop)

NRC is requiring that requests for emergency access based v *ally or in
significant part on a serious and immediate threat to the common c. ense and
security, be supported by DOD and/or DOE. NRC estimates that cpproximately
five staff weeks or approximately 25 staff days would be required for each
emergency access request processed by DOE or DOD. At the same rate as NRC,

it would cost DOD or DOE under $8,000 per request based on common defense and
security.

5.  DECISION RATIONALE

NRC decided on the approach in the final rule in light of the Congressional
directives in Section 6 of the Act and considering the comparison of alternatives
as discussed in the preceding section.

6.  IMPLEMENTATION

The schedule for implementation of the rule is dictated primarily by the
schedules and milestones in the Act. The Act sets out three milestone dates
requiring the States and Compacts to demonstrate specific progress towards
the development of new LLW disposal capacity, or their LLW generators may be
denied further access to existing disposal sites.

The first date for potential denial of access was Januar, 1, 1987. The
States were able tn satisfy the requirements for that milcstone and none were
denied access. January 1, 1989 is the next date when the three operating LLW
disposal facilities can refuse to accept waste from a particular State. NRC
plans to issue the final rule by November 1988, so it will be in place before
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that January 1989 potential denial of access datec. Once the final rule is
issued, its actual implementation will be triggered by NRC receipt of a request
for emergency access.

In the event that a request for emergency access is made before the final
rule is in place, NRC will use the procedures and criteria in the proposed
rule to the extent possible to make the necessary determinations.

7. ENVIRONMENTAL ASSESSMENT

An Environmental Impact Statement need not be prepared in connection with
this rulemaking action because promulgation of the final rule is not a major
Federal action significantly affecting the quality of the human environment
within the meaning of NEPA. The final rule would establish criteria and proce-
dures for a Commission determination under Section 6 of the Act that emergency
access to an operating non-federal LLW disposal facility is necessary to avert
a serious and immediate threat to the public health and safety or the common
defense and security. The final rule is an administrative action which serves
to codify the criteria and procedures in the Act. The adoption of such imple-
menting procedures and criteria by promulgation of a final rule does not have
an ervironmental effect.

Making a Commission determination to grant emergency access in accordance
with these criteria and procedures should also be without adverse environmenta)
impact. The provisions in the rule will be activated only at the request of a
LLW generator or State government official on behalf of a generator because
serious impacts to the public health and safety, the common defense and secu-
rity, and possibly the environment are anticipated as a result of denial of
access to a L.» disposal facility. NRC will become involved only when the
need for corrective action has been identified. Once NRC receives & request,
the Commission's primary responsibility and concern will be to take the action
necessary to assure that the public, the national security and the environment
are protected. Whether the Commission decides to grant emergency access, or
to deny it because alternatives are available, NRC will make the decision only
when satisfied that the action to be recommended will minimize the effects of
concern and maximize needed protecton.

The Commission designation of the LLW disposal facility to receive the
LLW approved for emergency access should not result in adverse impacts to the
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environment. First, Section 6(h) dictates that the total quantity of emergency
access LLW approved for disposal at any non-Federal or regional LLW disposal
facility must fall vithin the volume caps established by the Act, and for any
12-month period, be less than 20 percent of the total volume of LLW accepted

by that facility during the previous calendar year. Thus, the amount of waste
provided disposal under the emergency access provision will be much less than
the total amount of |iW that will be disposed of in regional or non-Federal
disposal facilitizs. In addition, waste granted emergency access will have to
be processed, t.ransported and handled in a manner that complies with applicable
safety regulations. Second, NRC will be considering the characteristics of

the LLW requiring emergency access in designating the receiving facilities in
order to assure that ‘hey are compatible and that the impacts from each indi-
vidual grant of emergency access are minimized.

8.  REGULATORY FLEXIBILITY ANALYSIS

NRC is using this final rule to implement the statutory requirements
for granting emergency access to non-Federal or regional LLW disposal facil-
ities under Section 6 of the Act. Based upon the information available and
in accordance with the Regulatory Flexibility Act, 5 U.S5.C. 605(b), the
Commission certifies that this rule will not have a significant economic
impact upon a substantial number of small entities.

The final rule has the potential to affect any generator of LLW.

However, in order for the requirements of the rule to be imposed on a
generator, he must request emergency access to a non-Federal or regional LLW
disposal facility, having been denied access because the State or Compact
Region in which he is located has failed to comply with the milestones for LLW
disposal development in Section 5 of the Act.

Establishing criteria and procedures for requesting and granting emergency
access will have a positive benefit for small and large generators alike. It
will enable them to better plan to avoid LLW disposal access problems, thus
providing the certainty required for economic growth and development.

The impact of the recordkeeping réquirements on any affected licensees
should be minimal since the information that must be provided if a generator
requests emergency access would most likely be collected and assembled as part
of any process to decide a course of action if necessary access to LLW disposal
was not going to be available.




fPC ISSUES RULES FOR GRANTING EMERGERCY ACCESS

i0 EXISTING LOW-LEVEL RADIOACTIVE WASTE DISPOSAL FACILITIES

The Nuclear Regulatory Commission is issuing regulations that establish
criteria and procedures for evaluating requests for emergency access to

operating non-federal low-level radioactive waste disposal facilities.

Under the terms of the Low-Level Radioactive Waste Policy Amendments Act
of 1985, individual states and regional compacts must take certain actions
leading to the development of their own low-level radioactive waste disposal
capacity within the periods of time specified in the Act. If these actions are
not taken within the time frames specified, generators of low-level radioactive
wastes within the non-complying state or regional compact may be denied access

to existing disposal facilities after January 1, 1989.

However, the Act authorizes the Commission to grant low-level waste
generators or states emergency access to any of the operating non-federal
lTow-level waste disposal facilities. In order to grant such a request, the
Commission must find that such action ". . .is necessary to eliminate an
immediate and serious threat to the public health and safety or the common
defense and security . . ." and that “. . .the threat cannot be mitigated by any
alternative consistent with the public health and safety, including storage (f
low-level radioactive waste at the site of generation or in a storage facility,
obtaining access to a disposal facility by voluntary agreement, purchasing

disposal capacity available for assignment or ceasing the activities that

generate the low-level waste."



Under the new NRC regulation, a person seeking emergency access must
submit detailed information to the Commission on the need for access to
lTow-level waste disposal sites; the quantity, type and nature of the material
requiring disposal; impacts on public kealth and safety or common defense and
security if emergency access is not granted; the alternatives considered; and

the process used to conclude that none of the alternatives are reasonable.

In making a determination that the circumstances described in a request
for emergency access create a serious and immediate threat to the public health

and safety, the Commission will consider:

(1) the nature and extent of the radiation hazard that will result from
the denial of emergency access, including consideration of the NRC's standards
for radiation protection contained in ﬁart 20 of its regulations, any standards
for the release of radicactive materials to the general environment that apply
to the facility that generated the low-level waste, and any other Commission
requirements that apply to the facility or activity for which emergency access

is being requested; and

(2) the extent to which essential services such as medical, therapeutic,
diagnostic or research activities will be disrupted by the denial of emergency

access to waste disposal facilities.

In making a determination that the circumstances described create a

serious and immediate threat to the common defense and security, the Commission

will consider:




(1) whether the activity generating the wastes is necessary to the
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