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MEMORANDUM FOR: William C. Parler, General Counsel
ey
FROM: ! Samuel J. Chilk, Secretary
SUBJECT: STAFF REQUIREMENTS -~ AFFIRMATION/DISCUSSION

AND VOTE, 211:30 A.M., WEDNESDAY, JUNE 28,
1989, COMMISSIONERS' CONFERENCE ROOM, ONE
WHITE FLINT NORTH, ROCKVILLE, MARYLAND
(OkL) TO PUBLIC ATTENDANCE)

l..  SECY~89-133 - Final RBule for Revisjons to 10 CFK Part 2 to
Improve the Hearing Process

The Commission, by a -0 vote, approved a final rule amending
10 CFR Part 2 to modify the Commission's Rules of Practice to
improve the hearing process, as attached. The amendments, (1)
require filirg of a list of contentions and information to ghow
that a genuine dispute exists on an issue of law or fact, /2)
reduce unnecessary discovery, (3) expand the time during which
motions to dispose of contentions summarily and without a
hearing may be filed, and (i) limit an intervenor's appeals and
filings of proposed findings eof fact and conclusions of law to
issues which a party actually placed in controversy or sought
to place in controversy in the proceeding.

The Federal Register Notice should be reviewed by the
Regulatory I'ublications Branch, ™,k for consistency with the
requirements of the Federal Register and forwarded to the
Office of the Secretary for signature and publication.

(OGC) (SECY Suspense: 7/28/89)
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Commissioner Roberts \
Commissioner Carr
Commissioner Rogers
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;i [7590-01]

NUCLEAR REGULATCRY COMMISSION

10 CFR Pert 2
RIN: 2150 - AC22, 3150 - AADS

Pules of Practice for Domesiic Licensing Proceedings--

Procedural Changes ivu the Hearing Process

AGENCY:  HNuclexr Reguletoury Commissicon,

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory Commission 1s amending its Rules of Practice
tc improve the hearing process with due regard fur the rights of the partiec.
The amendments reruire & person seeking to participete as a party in arn NAC
proceeding to file 2 1ist of contentions with the presidging officer together
with & brief explanation of the bases for each contention, & concise statement
of the alleged facts or expert opinion that support the contention and which,

at the time of the filing, the person intends to rely upon in proving the

contention &t the heering, and references tc the specy€ic sources and
documents of which the person is aware and upon which he or she intends to

rely to establisk such facts or expert opinfons. The information submittec by




é pulertie? intervenor must be sufficient to show 1hat a genuine dispute

@ricte betweer 1t enu the applicent or licersee on an i1ssue of law or fact.

1 the persor feils te s2tisty these requirements the presicing officer shall
net @drit the contentior, Other amenaments are made to reduce unnecessary
discovery, to cescribe procedures by which ¢ presiding officer may require
perties to f4l¢ ¢ de ~ription of the purpose and neture of questions which
the) drtend to st witnesses cduring cross-examirnetion, to expand the time
gurirc which meticrs 1o cispose cf contenticns summarily and without a hearing
rey re filec, erc tc 1imit ar intervencr's appeals and filings of proposed
findince cf fact erc corclusions cf law to issues which that party actually

placed in controvers, cr sought to place in controversy in the proceecing.

EFPECTIVE DATE:  Irsert dete 30 days after date of publicatior in

the Federal kegister.

FOR FURTHER INFORMATION CONTACT: Francis X. Cameror, Seniur Atturney,
Pulemahing anc Fuel Cycle Division, Office of the General Coursel, U.S.
Nuclesr Regulatory Commissior, hashington, D.C. 20555; Telephone (301)
452-1€27.

SUPPLEMENTARY ILFURMATION,

1. Background,




Or July 3, 19PF, after extensive study, evalugtion ano review and careful

consigereticn of prior public conments, Y

the Commissicn published 2
notice of proposed rulemaking stating that it was considering amending certain
provisions of its rules of practice in orcer to improve the 1icensing process

for nucleer power plents and inviting public comment (51 FR 24365, July 3,

196€.) The proposed amenancrts, which were initially developed by the

Reguletory Reform Task Force, addressed specific aspects of the hearings
process: ecmission of contenticrs; discevery ageinst NRC staff; use of
cross-exerinction plars; timing ¢f metions for summary dispusition; and
Timitatiors on interverors' filings of propesed findings of fact, conclusions
¢f law, anc appellete bricfs. In adcition to these propousals, the Commission
als0 requested comments on e series of related preposals ceveloped by former
Commissiorer Asselstine concerning the intervention process. The comment
pericd erpirec October 17, 192€. More than 150 comments, inclucing a few
lete-f1led comments, were receives from electric utilities, electric utiliyy
anu ruclear power associaticrs or their counsel, utility stockholders,
cource)l for KPC licensees, ean architect-engineer, intervenors in AKC
nroceedings, putlic interest groups, states, local governments, Indian tribes
and interested individuals. Copies of all comments received are available for
public inspection, and copying for a fee, 2t the NRC Public Document Room at

2121 L Street, NV,, lower level, Washington, DC.

e

1/ A detaile¢ zcccunt of the background cf this rulemeking 1s set cut in the
preantle of the proposed rule, see 51 FR 24305-2436€, July 3, 1986,




Surmery ¢f Comments,

A. Genergl,

Klthough obiectior: were reisec to some of the specific proposals, the
proposec rule recefvec troac suprort from electric utilities, their counsel
enc verious ircustry groups. According 1o these commenters, the proposed rule
would streamline the heering process and nebe 1t more efficient. States,
locel governmenrts, putlic interest groups, interverors and individuals
cer=rally oppesec the prerosels on the grouna thet they weuld curtail the
public's rele ir the licensing process and mearingtul public participation in
Ticensing proceccings would te eliminated. MNoting the need for end importance
cf urtiesed factua) inforraiion in reaching sound regulatory decisions and the
effectiveness of intervercrs in ioentifying and sbtaining full consideration
of vite! Pealth anc sefety iscsues, these commenters expressed the view that
oppcrtunities for full pubtlic participztion in the licensing process should be
expanded, rot reduced. Some commenters questioned the need for the proposed
changes. C(titers stated thut the (Commission's rules of practice should be

retained urchanged.

B, Comments or Specific Proposals, with Responses.

The sections which follow contain @ description of each of the proposed

amendmenis, & summary of the comrents received and an NRC response.




1. Irntervertion (10 CFR 2.714) Admission of Contentions

The propesed amenaments to 10 CFP 2.714 would rafse the threshold for the
edrission of contentions to reocuire the propcnent of the contention tc supply
irformation showing the existencet of a genuine dispute with the applicert on
an issue ¥ lav or fact. The required showing must include references to the
specific perticns of the application which are disputed. The contention must
also be supported by 3 concicte statenent of the alleged facts our expert
opinior, together with specific sources and documents of which the petitiorer
15 aware, which vwill be relfed on to esteblish the facts or expert opinion.
hkbsent this showing, the contentior will net be aamitted. Under the proposed
amerdrents, admission ot a contentior mey also be refused 1f it appears
unlikely that the petitiorer can prove ¢ tet of facts in support of the
contenticr or 1f it ¢ determinec that the contention, even if proven, would
be of no consequence in the proceeding btecause 1t would not entitle the
petitioner to relief. Finally, the proposed amendments would provide that &
contenticn raising only an issve c¢f law will not be admitteu for resclution in
en evidentiary hearing but shall be decidged cr the basis of briefs and eny

crel argument that may be hela.

Electric utilities, their counsel and industry groups, for the most part,
supported this chanoce, while environmental and citizen action groups and state
and Tocal government representatives oppesed the proposed amendments rafsing

the threshold for the aamission of contentions.




Cheresterizing 1he rroposed cherges respecting the admission of contentions as
pre ¢i the most sionificent espects of the proposed rule, the commenters whc
tavered ecoptire mere strirgent stancarde of admissibility stated that the
Corriccion's existing poccedures persittea too many insignificant, meritless,
Fypcthetice! anu tire-consuming contentions to be admitted and that the
prepusec amerncrerts would “eve the salutary effect of requiring petitioners to
krov in aavarce ¢ fi749rc & petition to intervene what issues they intended to
litioete arc how they planned to concuct the 1itication. In the wpinion of
sere commerters, the prercsed amendments, if vigcorously enforced, could become
el MMportert too? in crystellizirg disputes et an early stage in the
proceccino, theret: significertly improving the efficiency and quélity of the
heerinc proces:. The commenters noted that the proposed amendments should
curteil] the practice of ucine discovery prccedures to develop contentions and
thel the propesed amendrmerts would bring NRC practice more in line with
Federzl prectice under the Adrinistretive Frocedure Act. The propcsed
arenoments would alse., ir cne respect, conform NRC practice more closely to
thuat jermitted by the Feaerc! Rules of Civil Procewure. On this point, one
conrenter noted the similerity between Pule 12(b)(€) of the Federul Kules of
Civi) Procedure enc the provision in propcsed & 2.714(d)(2)(111) under which a
presiging officer could refuse to armit 2 contention upon a determination that
the contention, ¢ proven, would be of no consequerce in the proceeding

because 1t would nct entitle the petitiorer to relief.

Some of the propcrerts of the proposed amendments expressed the view that the

amercrents shoulc be further revised. Several commenters expressed the viev




thet the proposed amendmerts did not go far envugh ir that they failed to

in¢lude more “trincent requirements respecting standing. Several commenters
ovestioned the propriety ¢f admitting contentions based on disputes on issues
of pulicy. In the opinfor f these commenters, 1t weule be inappropriate for
Ticensing end appeal boerds to decide policy issues. Policy end disagreements
concerning pclicy should be addressec by the Commicsion tself. According to
these commenters, 1o pernit policy statements which have been formally acopted
by the Commissior tc be challenced in licensing and regulatory proceedaings
deveted to other ritters would be incunsistent with current NRC practice (see
10 CFF 2,758) which precludes perties in any adiudicatory proceeding involving
initial 1icensing, cxcept &s provided in § 2.758(b), (c) and (d), fron
challengirc any Commiscion rule or regulation. Instead, concerns respecting
Cormission rolicies should be raisec at the time the Commission is actively
engaged ir cevelopine and formuleting those policies in the forum provided by

the Commission for that purpese.

In response, the Conmission would note thet the use of the terms "law, fact
enc policy" was not meant wo change in any manner the way Commission
reguiations or policy statements are dealt wiih in NRC proceedings. The terms
were useo nerely to encompass the variety of issues, often mixed factual,
legal or policy issues, which can be the subject of contentiuns in NRC
proceedings. however, to avoid &ny ambiguity about the manner in which policy
fssues are to be dealt with befcre the NRC, the word "policy" has been deleted

from the firal version of §2.714.




fevere] comnenters criticized the languege used in paragraph (b)(2) of § 2.714

te cescribe trhe thresholc of aamissibility on the ground that 1t was
unrecesseriiy recuncdant beceuse 1t included two separate standards of
adriciability, [.e., (1) the existence of a genuine dispute with the applicant
cr & meterie! issue of lev, fact or policy, and (2) the information presented
prompte reescrable mincs to inguire further as to the validity of the
cententicr.  Scré corre,ters oppcsed, while other comscnters favored,
inclusicr ¢f the "reasorzble minds" standard. One commenter nuted that the
geruire cicpute sterderd is the same stancerd used to determine standing and
thet 11 this stencerc S grrlied @s it has been 1n the past, adoption of the
prepesec amendments will teéve 1ittle practical effect. The Commission hes
concluced that cescribing the threshold for eonissibility by two different
Fhreses 1s urrecessery arc coula create confusfon. Thereicre the "prompts
reasoreble ninds to fncuire furthar” language has been deletea from the final

rule.

Commenters oppesing the proposed amendmentc cbjected on the grounds that the
proposed erendments were unnecessary, contrary to due process, unduly
burdenscme, urfair arcd in violatior ¢f the provisions of section 1892 of the
Rtomic Energy Act of 1954, as amended. According to these commenters, the
propcsec stancerd for the adrmission of contentions is s restrictive that it
would be virtuelly impossitle for persens seeking to participate in an NRC
adjucicetory proceecing to succeed 1n having their contentions admittec with
the result thet siorificant safety issues might not be fully explored or

carefully reviewec. Instead of sherpening the 1ssues in cispute, the proposec




amenements would simply eliminate certain issues from further consideration
vith the result that the problems prescited might never be satisfactorily

resclvec. This could be highly detrimenta! to the public health and safety.

Asserting that the proposed stencard for admissibiliiy of contentions 1s fer
move siringent thar that applied by the Federal courts, the commenters arguec
that, 1f promulgeted, the standard woulc have the effect of requiring persons
veeking to participate ir ar NRC proceeding to prepare and prouve their
complete evioeniiery case before any determination 15 mece on their right to
be & perty to the proceeding. Urcer the proposed procedures, several
commenters argued, petitiorers would mct only be required to produce the procf
of their @1leged facts in urder tc be admitted to the proof-gathering ano
tact-finding process; licensing boards woule also be permitted tc prejudge the
petitioner ‘s evidence before the petitioner was granted standing to
perticipeic in the proceedina. Several commenters took strung exception to
the provision in § 2,714(¢)(2)(41) which woulc permit presicing officers to
bar an intervenor from participating in a proceeding on the basis of a
prelininary determination thet "it appears unlikely that petitioner can prove

a set of facts in support of its contentiorn.”

In the opinion of some commenters, the recuirement thet petitioners must
document and furnish evigence in support of their contentions before they are
entitled to participate in an adjucicatery proceeding and take auvantage of
the mechanisme normally pveilable to parties to such & proceeding to obtain

relevant documente and infornetiorn is patently unfair erd constitutes a denial




tf cue process. Ir addition, they argue, contrary to the intent of the
present regulatory scheme, one immeciate effect of the proposed amendments
woulc be to shift the burder cof proof from the 1icense applicant to the
fntervenor. The comments also rctec that under the Commission's regulations,
Ticense epplicerts are not reguired to furnish &)l the necessary documentatior

cupperting the eppiicetior a2t the time the application is first submitted.

Thete circunsterces, courlec with the more stringent standard for the
edriscicr ot contertiors prescribec by the proposed amercnents, would make 1t

inpessitTe for drtervenorc to prepare and litigate @ fully definitive case.

Some commenters ¢'i( argue that to the extent that the proposed ameincnents

vould operéte tc bar intervenors trom participeting in KPC adjudicatory
rroceecincs, they would contravene the provisions of section 189a of the

Btoric Energ, Act of 1954, 2s anencec, which states, in pertinent part:

“In any proceeding under this Act, for the granting, suspercing,
revoking, or emending c¢f any license cr constiuction permit, or
upplicetion to transfer control, and in any proceeding fer the
1ssuarce cr mocdification of rules and regulations aealing with

the activitier ¢f licensees, and in any proceeding for the payment
of corpensetion, ar eward, or royelties under sections 1523, 157,
18€c., or 1EE, the Commissiun shall grant 2 hezring upon the
recuest ¢f eny perscr whose interest may be affected by the

proceeding, and shall admit any such person as 2 party to such

prcceedine, . . "



The commenters &lso opposed the proposed emendments because, in their opinfon,
the emenaments would, §f edoptec, create @ hope.ess state of confusion
respectine the matters tc be considered in determining whether a person should
be entitled to participate in & proceeding anc the matters to be considered in
reachirc @ decision on the merits of the proceeding. In their view, the
standards used ir. ceciding an issue on the merits are not appropriate for
deciding whether @ particular person should be allowed to perticipate in a
proceeding. The commenters also tock exception to the cases cited in the

preamble of the proposec rule in suppert of this proposal.

Finally, sore commenters objected to the proposed amendments on the grcunds
that they are urrecessary. Accoraing to these commenters, presiding officers
have adecuate autherity uncder the Commission's present ruies of practice to
bar contentions which ere frivolous end without merit. In gereral, whern an
efiort hat been made tc apply the existing requirements in a2 disciplinec
manner, presiding officers have e perienced 1ittle aifficulty in determining
whether & particular cortention is meritorious and should be aomitted es an
issue in the proceeding. The comnenters are firmly of the view that
additionsl amenaments establishirg more stringent standercs for the admission

of contentions are unnecessary.

The Commission cisagrees with the assertions that the proposed acnendments are
unduly burdensome anc sc restrictive that it will be virtually impossible for

persons to have safety cortentiuns admitted to an KKC proceeding.




Urcer thece rew rules 2r drtervenor will have to provide & cerncise staterent
0T the elleced facte or expert opinion which support the contentfon and on
which, et the tire ¢t filing, the intervencur intends to rely in prcving the
cortention et hearinc, tocether with references to the specific sources and
documents ¢t which the intervercr 1s aware and on which the intervenor intends
o re ) ir estetliching the velidity of 1ts contention. This requirement dues
not ce’! upor the frtlervencr te make 1ts cese &t this stage of the proceeding,
but rether tc drcdicete whet 1acts or expert cpinions, te 1t one fact or
opirier cr rar), 7 which it 1¢ aware 2t thit point in time which provice the

¢815 tor 148 cunterntior.

In edditior 1o provioine 2 stetemert of facts and sources, the new rule will
¢'sc recuire interverors to submit with their 11st of contentions sufficient
“tiormeticr (which me, include the known significant facts described atove) to
thev thot @ geniire dispute e ists between the petitioner and the epplicart cor
the Ticersee on a meteria) fecve ¢f law or fact. This will require the
intervenur to read the pertinent pertions of the Yicense application,
including the Sefety Arzlysis Pepcrt and the Environmentc] Keport, state the
applicent’'s position anu the petitioner's opposing view. Where the intervenor
believer the eprlicetior enc supporting néterial do not address 2 relevant
metter, it will be sufficient for the intervenor to explain why the

applicetior s ceficient.

The Commissior coes not ecree that this rule contravenes secticn 1592 of the

Ftormic Energy Act of 1954, a5 amended., A member of the public has ro ebsolute




or uncenditionel right to intervene in a nuclear power plant licensing

proceeaing uncer the Atoric Energy Act. BPI v. Atomic Energy Commission, 502

F.2c 424 (D.C. Cir. 197¢). Section 1€% of the Act which provides for
irtervertion i1s subject to the Comrission's rulemaking power under section
1€1p and, thus, to reasonchle procedurz] requirements designed to further the

purposes of the Act. EF] v. Atomic Energy Commission, supra, 502 F.2d at 427,

428; see 21so Anerican Trucking Ass'ms, Inc. v. United States, 627 F.2d 1313,

1320-22 (D.C. Cir. 196(). Furthermore, the right to intervention vncer
section 189a for & member ¢f the public 15 explicit)y conditioned upon &
“request." The prouposea amendments would, i ettect, provide that & "proper
request” ty & merier of the public shell include a statement of the facts
supporting ezct contentior tooether with references to the sources and
documents on which the intervenor relies to esteblish those facts. Finally,
the Administretive Procedure Ay creates no independert right tc intervene in

rutleer 1icensing proceedings. See Easton Utilities

Comnissicn v. Atomic Energy Commission, 424 F.2d 847, 852 (D.C. Cir. 1970)(en

banc); cf. Netional Coal Operators' Assn. v, Kleppe, 423 U.S. 388, 398-99, 46

L. Ed. 2¢ 560, 96 S. Ct. B0S (1976).

hor does the Commission believe that this requirement represents that
substantial & departure from existing practice. Under the Commission's
existing requirements, as explained by the Atomic Safety and Licensing Appeal
Board, "[Aln intervention petiticner has an ironclad obligation to examine the
publicly eveilable documentary meterial pertaining to the facility in question

with sufficient care to enable the petitioner to uncover any information that
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Cowic serve ec the fourcdetiun tor & specific conterntion. Neither Section 1ESa
¢t the ktoric [rnercy Act nor Section 2.712 of the Rules cof Practice permits
the “474nc of & vogue, unparticulerized contention, followed by an endeavor to
fiest 11 out throuct discovery eégeinst the epplicant or Staff.*”

[uke Power Co  (Catevwbe huclesr Statior, Units 1 and 2), ALAB-687, 16 NRC 460,

GEE (10B7): vecetec in pert or other grounds, CLI-B3-19, 17 NRC 1041 (1983).

See glsc Dhic v, M0, B4 F.2c 25€ (€th Cir. 1987). Ynder the current

recuirement to rrovioe the téeds for 2 contenticr, & petitioner must proside
some scrt of mirdrc’ Lesis inciceting the petential velidity of the
cortertior. "Tre recuirerurt generally is tultilled when the sponsor of an
Othervice eccepte! ¢ contentior provides ¢ trief recitation of the factors
Lrcerlying the cortentior er references to documents and texts that provide

such reccons.” Terer U'tilities Electric Co. (Coamenche Peak Steam Electric

Stetior, Unit 1), ALAR-REE, 25 KPC ©12, 930 (19€7). The revised rule does,
hovever, overtirn the holeines of Mississippi Power and Light Co. (Grand Gulf
fuclear Stetior, Units 1 and 2), ALAR-130, 6 AEC 423, 425-2€ (1973) and

houston Liehtinc érc Fower Co. (Allens Creek Nuclear Generating Station, Unit

1), ALRB-ESC, 11 NRC 540, fé€-29 (1980). The Appez) Board found in those
cises thet the currert lenguage of 10 CFR §2.71¢ dues not require a petiticrer
to descrite fects which woule be offered in support of a proposed contention.
The new rule vii/ reguire that a petitiuner include in 1ts submission some
a1leved fect or fecte in support of its position sufficient to fnoicate that a

geriLine 1ssve of materie) foct or law exists.




We re‘ect the argurents that the new rule is unfair and 2 denial of due

process because it reouires intervenors to allege facts in support of its
curtenticn before the 1ntervenor 1s ertitlea tc cdiscovery. Several morths
betore cortentions ere tileo, the applicant will have filed an applicition
with the Cunrission, accompeniec ty muiti-volume safety end environmental
reports. These documents are aveilible for public inspectiun and copying in
the Commiccion's heeccuarters arc local public document rooms. Admitted
irtervenurs vill continue tu be able to use discovery to develop the facts
recessery to support 1ts cese. However, the rule will require thet before &
contertion is admittec the interveror have sume factual basis for its position
en¢ thet there erists a ceruine dispute between 1t and the applicent. It is
true thet this will preclude a cortention from being adwitied where an
intervenor hes no facts to support ite position and where the intervencr
contempletes using discovery or cross-examination &s @ fishing expedition
vhich mioht proouce »elevant supporting facts. The Commission does not

telieve this is an aprropriete use of discovery or cross-examination.

BP1 v. Atumic Energy Commissicn, 502 F.2d 424, 429 (D.C. Cir. 1974). The
Commiscior believes 1t 15 2 reasoreble requirement that an intervenor be able
to 1dentify some facts at the time it proposes & contention to indicate thet a2

¢ispute erists betweer 1t &na the applicant on a material issue.

The Commission agrees with commenters thet the new rule may require persons
seeling intervertion to do mere work at an earlier stige of the proceeding
ther under the current reguletions. Mowever, the Commission disagrees with

the corclusion reachec by some commenters thet the rule shifts the burcen of




o

proc® to petentic! interverors or shoula be rejected because of the burden
placed or potertiel n.aervenors., The revisec rule does not shift the ultimate
buraer of persvesicr or the questior of whether the permit or license shculd
be 1ssuec; 1t recte with the applicent. Rather, the rule cnly det2ails what is
erpectec ¢f er interveror as pret of its burcen of coning forwarg with

frfermaticr ir suppert ¢f ¢ proposcd contention. C°. Consumers Power Co.

(Midlernd Plant, Units 1 eanc 2), ALAR-123, 6 AEC 331, M5 (1973). The
formission Lelfeves 1t tc be & reasureble recuirement that before a person or
orgariretion 1s ecnittec tc the proceeding 1t read the portions of the
eprlicetior [inclucirc tre applicent's sa oty and environmental reports) that
dccoressy the fscues thet ere of concern to 1t and demunstrate thet a disputc
exists betwe r it &nd the applicant on 2 material issue of fact or law. Many
intervenors in MPC proceecings already ably do what is intended by this
requitement: they review the applicetion before submitting contentions,
errleir the besis for the contentior by citing pertinent portions and

explainire vhy they heve @ gisagreement with 1t.

The Commissicr z1so disacvees with the comments that § 2.714(b)(2)(111) should
permit the petitioner tc show that 1t has a dispute with the Commission staff
cr that petitiorers nct be required to set forth facts in suppert of
contenticrs until the petitioner has access to NRC reports and documents.
Apert from NEPA issuec, which are specifically dezlt with in the rule, 2
contintior vwill not be edritted if the allegation 15 that the NRC staff hes
1ot performed an edenuéte analysis. With the exception of NEPA issues, the

tile focus of the hearing is ur whether the appliceticr satisfies NRC



recu’atory reouirements, réther than the adequacy of the NRC staff

pertorrence. See, e.c.. Pacific Ges anc Electric Co. (Diablc Canyon Nuciear

Power Plant, Lnits 1 end 2), ALAB-728, 17 NRC 777, 807, review declined,

CLI-E3-32, 18 NRC 130% (1982). &/ For this reason, and because the license
epplicetion should include sufficient informetion to form & basis for
contentions, we reject comrenters' suggestions thet intervenors not be
recuired to set forth pertinent facts until the staff has published its FES

and SEK,

The new rule provices thet in ruline or the aomissibility ¢f & contentior, the
presicing officer shal) net admit @ cuntention to the »oceeaing if the
interverur fails tc set forth the contentior with reascrable specificity or
vsteblish 2 besis for the contention. In acoition, the contention will be
cismissec 1f the intervenor sets forth no facts ¢r expert opinfon on which 1t
irtends to rely tc prove 11s contention, or if the contention fails to
establish that & ceruine aispute exists between the intervenor and the
applicant (or, possibly, the NiC staff on a NEPA issue). Contrary to the
assertions of some comnenters, the use v’ this standard for the admission of
contentions has been supported by the "ederal courts in numerous instances.

Vermont Yenkee Nucleer Power Lorp. v. NRC, 435 U.S. 519 (1978);

2/ The Commission recognizes that in some cases the applicant's vad the NRC
staff's positicn cn & particular issue will be similar. Although under these
rules the contention must be franeo to disacree with the applicant's position,
an intervenor's evidentiary presentation in such & cese at the hearing may be
girectec towards boih the staff and the applicant tc the extent required for 2
cencistent Titigation strategy.
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cepencert Eenbere Ass'n v, Bosrd of Governors, 51€ F.2d 1206 (D.C. Cir.
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. Cornecticut Eerbere Ass'n v. Boarc of Governors, €27 F.2d 245 (D.C.

Cir, 10E0,. The ccurt in the lettes cese emphasizec that "a protestant does
not becore entitled tC an evidentiary heearing merely on request, or cn a bald
or cerclusory ellecetion thet such a gispute exists. The protestant must meke
@ minirel showing thet materic] fects ere in dispute, thereby demonstrating
thet ér 'irnoudry dir cepth' is aporopricte." 627 F.2¢ et 251. The Commissior's

ruie i¢ cersistert vith these decisions.

cevere] comrerters were concerned that the standard "dispute on a genuine
1ssue cf materie) lév cr fact" is the same one to be used by the presiding
pfticer in rulirc or motrurs for summary judgmeny filed under 1C CFR 2.746.
The Conmmiceior expects thet ot *he contention f11ing stege the factual support
recessery v shov that @ oenuine dispute exists need not be 11 affidavit or
forra? evigentiery form and need not be of the ocuality necessary to withstand
¢ surmary disposition nction, At the summary disposition stage the parties
will 11bely have corpleteo discovery and essertially will have develgpec the
evicertiary support for their positicns on @ contention. Accordingly. there
is much Tess Tikelihood that substantia) new informaticn will be developed by
the pertic: before the heering. Therefore, the quelity of the evigentiary
support provided ir ¢ffigavits et the summary disposition stage is expected to

be of 2 higher leve] then at the contention filing stage.

The proposed rule alse provideo in section 2.714(d)(Z) that the presiding

efficer would refuse tc edrit @ contention where:
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(14 1t eppeers unlikely thet petiticner cen preve & set of facts in

support of its contertion; or

(141) The contention, 1f proven, would be of no consequence in the

proceeding beccuse it would nct entitle petitioner to relief.

The recuirement ir (191) ebove was intencded to parallel the standard for
diemissing o ¢leinm under Pule 12(b){€) of the Federal Rules of Civil
Procedure. The intert of Rule 12(b)(6) is to permit dismissal of a claim
where the plaintiff would be entitled to no relief under any set of facts

which covie be proved in support of his claim,

A nurber of commerters disogreed with the language of proposed
§2.714(¢)(2)(11); specificelly, the phrase "appears unlikely", because it
cucoests that the presiding officer 1s to prejudoe the merits of & contention
before en interveror has an oppcriunity te present @ fuli case. The
Commission recogtizes the potertial ambiguity of the proposed phresing and the

peragraph has been deletec,

Issues which arise urcer the Natfona! Environmenta) Policy Act (NEPA) are
epecitice)ly addressed in the new rule. NEPA requires the NRC to 2nalyze the
environmenta| 1mpact of its proposed major act’~ - significantly affecting the
Guelity of the environment. In the 1icensing context, the NRC fulfills this
obligsticr by issuerce of a draft environme:tal impact statement (DES) ancg a

fina! environnerta) impact stetement (FES). Any license or permit application



sLliect te REFZ ' ampelt stetement requirenent must contain & complete
trvirgnrents! Fepcrt (Eh) which is essentielly the applicar s proposel for
the DIS, (See 10 CFP £1.20 ang 51.40). As described fn § 2.714(b)(2)(111),
#r drtervercr v be recuired to demorstrate that 2 genvine dispute exists
betveer 11 anc the erplicert or the steff on & materfal issue of fect or law
whict riicles to hiF/.  Severe] conmenters took exception to the provisions ir
peregrept (b1127 04977 ¢f £ L.71¢ relating to environnents) matters, claiming,
eérere cther thirgs, thet these provicsicns appear to authorize petitiuners to
cubree Jete-“lec courtertions beseo on the MRC staff's environmenti) review
ceeuments. (re comertel recomernded that the ciscussion of NEPA issues in
ELT14(E)(2)(191) be celetew és unnecessary, noting the availability of a
rictt, besed cr pest prececerts, to amerc or supplement enviroonental
cocunents e refloct nev frfornaticn. Tue commenters disagreed on whether

contenticrs relatirs to environrental metiers should focus on environmente)

repurtt submitted by the appiicant or environmental documents preparec by the

NikC steff,

The Cormission hes reexermined those portions of € 2.714(b)(2)(441) which
relate tc the filing ¢f ervironmental contentions in the 1ight of these
corrents enc has concludec thac the text of the rule as presently drafted is
clear and thet ro further revision 1s neeced. The rule makes clear that tc
the extent an ervironrental issve 1s raised in the applicert's ER, an
intervenor must file countentions on that docunent. The NRC steff in its DES
or FES mey well tébe & cifierent position ther the applicant. 10 CFR

2,716 (B)(2)0441) explicn’y recoonize: for environmental matters existing




precedent regarcing the right to amenu or supplement contentiuns bhased on new
infermetion. The Commissior wishes to emphasize thet these amendments to
§ £.714(b)(2)(111) are rut intended to alter the standards in § 2.714(a) of

its ruler of practice ¢s interpreted by NRC caselaw, e.9., Duke Power Co.,

respecting late-filew contentions nor are they intended to exempt

(b)r2)(41) of € 2.714 on 1he ground that it "could be misconstrued as

for the contention should be used instead.

word "concise" in paragraph (b)(2;(31) of § 2.714 could be misleading.

of oeteiled information whict ¢ petitioner must provide to enable the

be edmitted in a particular adjudicatory proceeding.

recuire thet the issuc beirg reised 1s not only in dispute but is also

"naterial", that is, thet the resclution of the dispute would make a

(Latawba Nucleer Statior, Lnits 1 and 2), CLI-63-19, 17 NRC 1041 (1°82),

environmental natters ¢ ¢ class from the applicetion of those stancarcs.

Une conmenter obfected to the inclusion of the word "concise" in paragraph

requirine brevity." The commenter added that a word or phrase which connotes

sufficient cetz2i) to inform the reacer of the various factucl or other bases

The Commissicr disacrees with the view of the commenter that retention of the

epinion of the Commissicr, paragraph (b)(Z)(1i), when read in context with

paragraphs (b)(2)(1) ana (b)(2)(111) of § 2.714, clearly fdentifies the kind

vomm.ssior or the presidinc officer tc determine whether a contentyon should

Several commenters sugcesteo that paragraph (b)(2)(111) of §2.714 should

e R L



Cifrererce in the outcore ot the licensing proceeaing. The Comrission councurs

thet thel wet tre intenticn of the requirement, ac 1s demonstreted by the the
lerguece of paragreph (d)(2)(1) of §2.714, which providec for “determining
whether ¢ geruine dispute exisis ¢r & material issue” of law or fact. Section

2.7 e (211 has beer revised tc include the word "material.

Cre comnerter e ;recsec the view thot there wes very little likelihood that
conterticre irveiving purely leoel issues would de submittea (in most cases
corterticrs reise nired cuestiors ¢f law anc fact) and therefere paragraph

(e ()] ef € 2.71¢ 15 urrecessery and should be celeted.‘ Another commenter
disegrect with the forrn of § 2.716(0)(2)(1v). As written, 1t conflicts with
the proposed definitior ¢f 2 contenticn in 10 CFR 2.714(b)(2) &s a statement
of " law, fact or policy". Wrile not oppused to the intent of the proposal,

the conmenter recommencer they this section be revised to read as follows:

If the Cormissicr, the presiding ofticer, or the Atomic Safety enc
Licersing Boarc desionated te rule on the admissibility of contentions
Cetermines that any of tre edmitted contenticns constitute pure issues of
Tew, those contentions nust be decided on the basis of briefs or ora)
aroument accorc 'no to a schedule deternined by the Commission or the

presicing officer,

The intent f the proposed rule in § 2.714(d)(2)(iv) was that purely legal
corterticrs, which occ. rereiy, may be aonitted 25 issves in the proceeding.

Finever, they wil) nct te ¢ part of an evidentiary hearing, but rather, will




be handled on the basis of briefs and oral erguments. A new paragraph (e) hes

been acoec to £7,.714 to clerify this intention,

The Commissiun 1s alsou meking & clarifyiny change to 10 CFR §2.714(c). That
peragraph provides that ary party w ¢ proceeding mey file an wnswer to 2
petitior to intervere within certain time perifods. Prior to 1976, a person
petitionirc tu intervere in an NRC proceeaing was required to state nct only
tew his or her interest right be affected by the resuits of the proceeding,
bt ¢1sc the besis for mis ur her contentions with regard to each aspect o
which te or she desirce to intervere. Under that scheme for petitiors for
leeve to intervere, 1t was cleer that a response filed pursuant to 10 CFR
§2.71¢4(c) covle be @ vesponse to the contentiuns and the bases for &rn)
contertions preposec. In 197C, the Pules of Practice were amended to proviae
thet 2 petiticrer could file his or her cuntentions separately in & supplement
*c the original petition to iatervene, net later than fifteen day: prior to
the special preteering corference held pursuant to 10 CFR §2.751e or the first
prehearirc conference. Sec.icn 2 714(c) was not amenced to meke it clear that
answers to these supplemerfal petitiors containing conternticnus ana their bases
were permittec gs well et to the original petiticr to intervene. However, the
pracuice before the Conmission since 1978 has been that answers to suppliements
to petitions to intervere 2s well as tc én fnitial petition ¢ intervene are
permissitle within the timefreme established +  €2.714(c). Language s being
aGded to €2.714(c) to make it clear that answers to both initiel petitions and

any supplements thereto are permissible,




Forrer Comriscforer Asselstire @lso sugresied in the proposed rule adoitione)
crerces ir the Lomniscior's rules on intervention and public participetion in

the licensing process. Chenges to 10 CFR 2,104, 2.714, 2.751a and 2.752 were

proposec to recud + eerly publicetion of notice of receipt of an application,

tc specify the time withirn which petitiuns for intervention can be filed, to
sepcrete the cecisicn or €tanoing from the decision on the validity of
contertiors, to provicde for & mencatory ninety day period ¢f time to draft
cerntentions, ent to Creete @ twe stage screening process to determine whether
(r not @ geruine fssue ¢ ¢ neteriel fect existe with respect to each

conterticer,

These commenters who favored former Cormissioner Asselstine's propusals felt
they would improve the efficiency of the hecring process without imposing
adcivional burders or intervenors. They were thought to be logical and easy
10 uncerstend arc ceclt with the fact thet although the hearing clock begins
wher ar aprlicaticr 18 docketed, much of the cocumentation of interest to
intervenors may not be reauy for some time. Some comnenters felt the
propesels would encourage informa) discussion and resolution of disputes and

were genera)lly more equitable end fair,

Those commentinc unfavorabiy on the Asscistine proposals felt they would
exacerbate the current problems of instébiiity and unpredictebility in the
hearing process. The use of provisional admission and the notice of receipt
rropesale weuld only ecc ecditiona) steps to the hparing process without

increasinge its effectiveness. They felt presiding officers already heve the




suthority to refect petitions for intervention prior to submission of

contentiors enc go so. These proposeis would substantially increase the
number of parties ard contentions without any countervailing benefit. Other
comnenters, &lthouch favouring the approach ¢f Commissioner Asselstine,
Lelieved discovery shouic teke place before contentions and that too much

giscretion was beirg given to the presiding cfficer to dismiss contentions.

The Commissicr has considered the cumments on Commissioner Asselstine's
proposels enc concluded that it does not wish to take any additional action
repgrding these propecels at this time. Several of them address the same
aspecis ot the hearing process, e.g. the filing cf contentions, as the
preposed rule changes mace by the Commission, and, the Commission has chosen

to adopt those rules essentially as proposec.

2. Subpoenas (10 CFP 2.720) Discovery Pgainst NRC Statf

The proposec amendments te 10 CFR 2.720(h)(2)(11) would codify two existing
grouncs used by NRC staff to ¢tject to responaing tu interrogatories from
partifes in NRC acdjucicatory proceedings. This charge would enable the staff
simply to cite the previsions of the rule 1n objecting to a request, thereby
conserving limited staff time érc resources. The first ground for objecting
reflecte eristing WKL prectice in which 2 response stating that the requested
information 1s available in either NRC public accument rooms or in public
compilations erd providire sufficient information to enable & perty to locate

the meterial requested is considered adecuate. The seccnd ground would 1imit




the sccre ¢f &r “rterrygatory ty barrine the requestor from asking the NKC

Y

$1e*" 1L e leir 1ts reesons for rot usiny data, assunptions and analyses
where the WFD ctets gi1c net rely on this information 1n 1ts review. Fersons
subretiing aterrecator. weulo alsc be prevented from asking the staff to
perfort ewoitiore) reseerch or anaiytice) work beyond that needed to support
tre hil steff'c pesition on an)y perticular matter. Requestors could continue
e submit drterricetories seebing to #7901t tactue) informatiun reasonably
reletec 1o the Nl steff's pesition o the proceeding, including cats used,

eEELnprLIOns nece ard grelvees perfurmed by the NPC staft.

The connenters whe surportes ihe proposed amendments ¢id so because they
believed 1t wollo be advertaceous 1€ certain established and well recognized
prececenrts commorl) used in NRC adjudicawcry proceedings were couified in
KPC's hules of Practice. Accoraing tc the commenters, the perceived
euverteces of cecificeticr included conservaticn of increesingly limited NRC
staf? rescurces, froreesec use of accepted legal procedures and recuction of
deleys in the épplicaticr review precess. One commenter steated that these
procedurcs shoulo net be Timitecd to the NRC steff but thet they should be
equelly eveileble tc ¢1) parties to any NKC acjudicatory proceeding. Severa)

cernenters who opposed the rule, also made this comment.

Cre commenter supportec cogification in principle but puinted out that the
proposed arcnoments &t presently Crafted, dc not accurately reflect existing
precedert. For excrple, the proposed amendments convert a statemert

inc“ceating the avaflability of a document, lonp recognized &s en acceptable




response, inte er accepteble retionele for not responding. Thé commenter also
took ftsve with the prehibit? - ~ecednst the submittal of cuestions requesting
the Mol staff to explain why it did nct use certain alternative data or
assumptions or perforrm certein -nalyses. According to the commenter,

ogues’ ns of this type woulc not require the staff tu perform additional

reseerch; tne stetf need only respund by providing an explanation.

The ccnnenters who opposed plucing adcitiona] restrictions on interrogatories
to the NRC steff did so tor & veriety of reasuns. Considered unfair,
unnecesséry and unwise s a matter of policy, the propused amendments were
criticizec btecause they weula detect the basic purpose of wiscovery--te cbtain
relevert informetior on issues reisea in and pivotal to the proceeding,

therchy preventing surprise et triel,

Lk nurber of commenters nuted that the steff 1s a major 1f not cruciel party
beceLse it s the party with the technice! resources and expertise.
Ireerverors need full opportunity to undersxand and question the staff's
position. Voreover, the steft shou'd be held accountable for fts acticnms.
This proposal coula restrict the flrw of information and would place the
burden on interverors to locate informaticn bearing on the staff's position.
This would increase intervention costs. The current rules provide ample
pretection for the staff. 1f anything, discovery ageinst the .taff shoulc be

increased rather thern vecreased.

e



/orurter of correnters Gppesed to the rule change expressed concerns similar
L those cescribec ebcve nage |y supporters of the rule. They were concerned
thit the proposed rule would improperly shield the staff from Yts obligation
te e)pledr ene Justify 9ts position. The stated retionele for the
rule--ceseler «r the fssue ¢f requiring extensive incepencenrt research--dues
net surpert the prepese’ i the view of one commenter. The staff may have
exarirer elternciive essurptions, deta anc enelyses and chosen not to rely on

ther. Interrccetories éciing the staff to provide an explanstion for why une

perticuler scuvre ©f oo cr 2nalysis vas choser fs fair discovery.

Severe! commenters irquec that perties ere ertitlea to know mot Just the facts
supporting the staff's positicr but whatever facts are in the staff's

presessior. It is unreasonab’e and unfeir to Timit discovery to information

-

het supports the steff's position. Relevent facts which do 10t support the

cteff's fina) pesitior could be concealed,

A number of commeniire were also critical of the assertiorn that this proposal
W2E Wb atltenpt to corserve Siett resources. Severel asserted that the
existing rules olreecy ofve the statf speciel status in responding to
discovery. If the staff i¢ to remain a full party, it should be equal not
privileged. Comniccion arguments that this rule 1s necessary to preserve
scerce stetf rescurces are 1ol consistent with pesition previously taker with
respect tu other perties tc NRC proceedings. The Commissicn has consistently

taken the view thet parties 2re nct excusec from hearing obligations due to 2

Teck of resources. Intititing the flow of information 1s not an approjpriate



way 10 oea) with scarce staff resources. The Commission should efther seek

additione] approprietiors or eliminate party stetus for the staff.

If the Commissicr wents tc institutionelize the two objections discussed in
the prepesal they should be made appliceble to all parties not just the staff,
Cumnerters representing applicerts asserted that discovery against them has
neny of the same ofjectionabtle qualities--asking for documents alreauy on the
docket or requesting the applicant to perform new analyses. These commenters
séw no justificetion for codifyving the NRC caselaw sulely for the benefit of

the staft,

A number of cummenters were 2!se critical of the second element of the
proposea rule which would codify the existing NRC practice that 2n adequate
discovery response 15 to state that the requested information is avatieble in
public cocument rooms or other public compilations. Several commenters notec
thet this proposel coes more than just cocify existing practice. 1t that were
a1 “t did, the besis for it is weak, because citing 2 rule rether than
ceselaw 1t not & meaningfu) reductior in staff workload. The pruposal
converts a method of response (citetion to & specific documernt) inte grounds
for not responging. Under the propused rule the Licensing Board must
determine if infermation 1s reasonably cbtairzble from the public document
roor or another source. But the Licensing Poard won't readily be able to
determine this on its own, The staff might as well respond at the outset with

the infornation which constitutes an adequate response under existing

practice--title, pace reference and location of document--rather than object



enc becire irvelved ir a rounc of pleadings tc cetermine the staff's duty to

respeonc,

Severe) compenters thiected tc the prope:al because of the impact they felt 11
ceule Pave cr specitic tipes of proceecings. Cne commenter objectec te
Limiratders or dnterrogeiories to the staff in enfor-ement proceedings
regarcing élterretive essunpticns ard enalyses not relied on. The concern wes
thet iF the s1etf refused to rely or @ perticuler analysis performed bty the
Ticersee cr i1y cuntrécter ir deternining compliance, 1itigation cf the issue

ccule be protrected 4 the steff were not recufred tc address it Juring

discover).

The Comriccicr has cecscec to adort the gropused changes to 1ts ciscovery
rrocedures; however, the cherces will apply to ¢11 perties to NRC proceedings,
ret Just to the NPC staff. PRecause of this expanded applicability of the
charces, they are beino incorporated into 10 CFR & 2,78u, the genera)

proviriuns governing discovery rather than into § 7.720 as proposed.

Commission ceselaw hes lore esteblished that while in response to & discovery
reguest @ party mutt reveel intformation within fts possession and contrel,
which mzy erted) sore irvestigetion to determine what fnformation is in the
perty's pessession, the party is not required tc engace in independent

research. Pernsylvania Power and Light Co. [(Susquehanne Steam Electric

Siatior, Unfts 1 ané 7, ALAB-613, 17 &RC 2317, 338 (1680). The breadth of




pernissit e interrcoatories i limited to those which address factual

informaticr relatec to 2 party's position in the proceeding, such as data

psed, essumptions maoe, ard aralyses nerformec by the party.

A party must provide the basis for its position on an issue in the procecding,
but the Comniccior does not believe thet & party should be called upon through
ihe discovery process to explain why it did nct use other data or be required
to perforr cdoitions! studies. Interrogaturies which elicit what cite the
per o has relied on and why wre accepteble. Interrcgatories which ask @ pariy
1 cescribe reasons why oiher date were not relied upon in develeping a
party's positior v117 not be permissible. Sc long as prior to the triai,
purties have an cpportunity to learn what another party has dene or what
information thet cther pariy has to provide the basis for 1ts position, the
purty seehirc discovery will be abtle tc show ir the hearing v'at, in 1ts view,
the other périy shoulc have done or why 1ts position 1s imcorrect. By
elirireting burcdersome interrogatur.cs the Commission will conserve not only

fts ovr stett rescurces, but previde a fair hearing precess for all parties.

These principles are particuleri, important when applied to the NRC staff. To
the extent that cdiscovery €licits otherwise unavailable factual information
cencerning the besis for the staff'c position on 2 particular fssue in 2
proceeding, a party should be petter prepared for triel. At the same time,
the staff shoula be éble to produce the factuinl informetion reguested with
rinine] disruption of its Tiniteu resources. Staff cocuments relevant to ¢

proceeding are publiciy éveilable as 2 matter of course unless thers is ¢




corpe’ Ting Justificetior for their rondisclosure. These putlicly aveilable

documerts reasonetly disclose the basis for the steff's position. Thus forma)
ciccevery aceintt the stef’ rey lecitimately be narrowed to minimize statf

resources involvec in time corsuming discovery procedures.

The secoung propesed charge to discovery procedures dees not, despite
succestion by sore correrters tu the contrary, @dd any new bases for objecting
W anerregeteries.  The chenge merely clarifies current practice that when &
occurent ¢ recscrebly éveileble from enciher source, such 2s the Commission's
Publ'e Docurent Root ¢v Tuveel Public Document Poom, the Information need not
be proviced ir respiree <0 the interrogetory. A sufticient answer to sucl an
merretetory i the lpceticr, title and 2 page reference to the relevant

gaccurent.

2. Evicerce (10 CFR 2.743) Cruss-Examinatice

The propesed arendrment to 10 CFK 2.743 woulc require & party to a proceeding
to vbtedir the perrission of the presidirc cfficer in order to condusi
cross-exerination anu woula Ler the presiding otficer from considering any
recuest to crosc-examinge unless the request waes accompanied by 2
cross-exarination plar contetnirg specified information. The requirea plan
would include & brief ceccription ¢f the 1ssues or which cross-examination
vorula be cuncucted end a proposed Yire of cuestions to achieve stated

chiectives together with the expeciec answers, The cross-examinztior plans




wet 't be kept confidential unti) the presiding officer i1ssued his or her

gecision,

The commenters who supperted the proposed amendments Delicvea the requiremernt
for @ plar woulc encourece perties to think out their case in advance and
voulo Teed to better cuestions end & shorter proceeding. The proposed chenges
wouwlc edd structure to cross-exerinatior and cecrease repetitive and
cunulative cuestions, Sone noted that cross-examination plans are essentially
alreed: ctangarc practice, vhile others indicated their belief that the
prerosea chances would improve the Boerd's ability to control proceedin~- .

One commenter, ir supporting *he proposel, noted that the NRC was within its

sutherity te 1imit cross-examination tc cases where 1t is recuired for full
and true uvisclosure of the facts; rothing ir the Atomic Enercy Act or the
Administretive Procedure Act guareriees an absolute right to cross-examine

vitresses. Seacoast Anti-Pollution Lesgue v. Costle, 572 F.2d 872, 660 (1st

Cir, 197€); cert. cenied, 439 U.S. 824 (1978).

Severe) cf these s¢ne commenters believec the Commission's propoused changes

did nct go far encuch., One asserted that the proposal woula not change the

heerino process but woulc only increase pruceouré] requirements that will do
Tittle absenrt a vigilant presiding officer. The Commission should e¢nly permit
cross-examinetion 1f the points to be made could not be achieved by written
testimory. Under such an approach, cross-examination woula be reserved for
mpeeching credibility. Severel suogestec that a perty's cross-examination

should be Timited to i1ssues or contentiors that the party hed placed 4



corTvoversl ., Anuther suroested thet 1f more than one interested party had
refeec er Yssue, leaf resporsibility for 1itigating 1t should be «ssigned to

Pre rariy.

One cemmenter ctotec thet this propoce) wes so watered down from the
Corrissior's eeriter prereseé) in 1ts Advancec hotice as to be almost
neaningless, The Boarc should perrit cross-eramination only where, based on
writicr evidence, there 15 o ciruine and substantial issue of fact and
resclutior wolld te substertie)ly essisteo by cross-examination. 7This
correnter &lsc Felivved thet the rule should provide for esteblishing time
Timits erc nutec thet recuiring &1 enforcing time 1imits is routine in

Fecere! courts a1d cther adriristrative epencies.

Correiters vppesed to the propused rule had concerns btoth with the proposal és
¢ whele ene with specific aspects of it. Severa) asserted that
cross~exaninatior 1s @ funcarmertel right, and 1s especially impertant in NPC
proceedinos which ces’l with matters of public health and safety. In their
view, the public interest in & ful) Took at s:zfeiy matters outweighs an
interest in recucirg & cluttered recorc. The proposal seeks to gair
efficiency &t the expense of guality decision-meking and the openness of the
process. Teo restrict creoss-examination 1s tc regate the purpose of
ediudicatory proceedings--to adjudicate disputea facts. The purpose of
cressoexamiretion is tu explore credibility, inconsistency and bias.

Efrictive cross-erenineticr recuires an elenent of surprise and the ability to

shi“t direction. (1+ commenter zssertec thet the stated reliance cn caselaw




is mispleced, While the caselev does support recuiring pzrites to demonstrate

uted to actively preclude the putlic 1itigant from participeting.

the need for crocs-examinetion, it hes never suggested that barriers may be
Severa) comrerters argued that the proposal imposes a dispropurtiongtely

severe impact on intervenors. Some argued that the proposec rule was a

blatent ettempt tu limit the record to testimony prepared by applicent and 1
staff who have the rescurces to file a large amount of direct testimony.

Irtervenors are more 1ikely tc mehe their cose on cross-examination because

they lech the ressurces to procuce their own witnesses.

£ nurber of commerters alsc oprosed the rule as unrecessary because the

e isting riles, 10 CFR 2,716 ana £.787, are more than sufficient to contrel
cross-examination. The conduct of ¢ hearing and the scope anc amount of
cross-examination are treditieonnlly within the presidirg officer's discretion.
Une commenter noted thet prefiled cross-exemination plans are essertially
alreacy standard practice. Ancther statec that such requirements are
urrecessary for eaperienczd counsel and unenforceable ageinst others. Severa)
noted that the propesa!l could waste more time than it would save by creating
Titigation of the cross-~renmination plans and by creating & new area for

appellete litigation. The remedy is for the boarc te control the hearing, not

add new paperwork requirements on counsel,

knother commenter tool & slightly different approach ir cpposing the preposed

rule. This comenter feli there were preferable means to 1imit argumentative




8¢ uhnecessery crosc eréranatior. FParties sheulc be Timited to 1itigeting
or oy Wadr owr certertions enc cnly their steteo interest in the contention.
if pertics beve & conpun irterest, their contentions may be joirtly aamitted
ent lead responsitiiity essicrec for litigeting the contention, including
crocs-exarningticr. FPRather than gevelop more paperwork, the Commissior stoule
simply refterate thet rearings be conducted 11 strict eccerdance with the

PFC's evidertisry practic

One commenter guestioned whether a Board in rejecting & cross-exemination plen
wel1¢ not be prefuoging o1 issue because the presiding officer might not
uncerstarc the pert, s overe!) litigetior strategy. Another questiuned
whether NRC cer lecally require & party to procuce 11s workproduct to the
Boerd ard ultimeteiy to cther parties. OCr the other side, one commenter
exrressec corcerr thet the filing of plans in conficence with the Board coule
urfairly 11luerce the Board beceuse parties could expourd their theory of the
case vrder the guise ¢f describing objectives to be achieved durirg

croct-examingticon,

One commenter argued that the preposed rule chenge viclites the requirements
ot the hetionel Environments] Policy Act (NEPA) for full consideration of &1
environmente) dmpacts of & cecision to licerse & nuclear power plant. Another
comienter csserted thet it woulu viclete due process requirements 1°
proceedincs 1o wmpese civil penalties as well as other enfurcemert proceedings

are rot excluded fror the rule.



Severz] objections to specific elements of the proposal were alsc noted. Many

felt fifteen daye to reviev prefiled testimony and prepare cross-examinatior
plans wes insufficient. A number of commenters objected te the requirement
thet the plene include not only cuestions but alsc the expected answers to
questions. Most felt & statement of objectives and a preposed 1ine of
guestiors was sufficvent for & Board to determine relevanty. If erswers are
recquired, ther & party s in effect 1inited to asking questiuns for which he
or she &lrceay knows the answers, /. requirement for prefiied questions and
«nowers would urfairly 1imit the sceope of cross-exemination because i1 would
It aliow cuestioner: to follow up on the unexpected. Cross-examinetion 1s
aynarnic end liticernts neev the flexibility to try different tacks. The
Togice) extensicr of the propesed reouirenent would be plans for redirect and
recross-exeninetion which woula turther deley a proceeging. Several
commenters also noted their belief that this recutrement could have & nepative
inpact on ¢iscovery. They feared 1t could encourége @ lack of full and pronpt
response to discovery by applicants in order tu make it 31fficult for
intervenors to file adequate plans eno, cunsequently, to conduct

cross-examination.

The Comiission believes thet cross examination plans can have & very
beneficia) ympect on the conducy of & hearing by encouraging perties to
develop 2rnc evaluate the objectives they expect their cress-examination to
achieve and by giving the presiding vfficer the necessary informaticn to

eiiectively manage the pruceecing. Tre Commission aisagrees with these

comnenters who believe thet the yse of crocs-examination plans will sacrifice




the cLeity or wperress of 1ts decisiennebing for the sake of efficiency.
(resc-eramineticr plant heve been usec effectively in & number of Commission
proceecings, ke €0 not believe 1t 1s unduly burgensome to require & party tc
@ proceecing to ererine prefiled testimory sufficiently to be able to
eriicLiete to tre rresicing (fficer the nature of the cuestions the party
belierves ere necescory to 11lurinate the 1csues of concern to 1t. Homever,
beconie the vsefl ress vt thie procedure 1s highly dependent upon the
circurstences o7 e perticuler proceeding, the final rele has been changed to

rive the Fresicirc C(fficer ciscretior to require submittal of the planms,

The recuiation nebes clezr thet parties ére entitled to conduct such
cross-examinetfor, in accercance with & plan 1f recuired by the Presiding
C¥¥icer, es s recessery for fU11 anc true disclosure of the facts. This is
the standard set forth ir section 7(c) of the Aaninistrative Procedure Act, 5
L.S.C. B5E(¢) erd exisiing § 2.742(2). That provision has never been

uneerstood to confer untellered riohts to cross-exarine witnesses. See

seacoest Anti-Pcllution Leeove v. Costle. 5§72 F.2d 872 (1st Cir. 1978); cert.

denfed, €29 .5, €24 (1£7€); Murthern States Power Co. (Prairie Islanc Nuclear

Generating Flent, Units 1 &anc 7), ALAB-244, € AEC 857, B67 n. 16 (1974),
reconsiceration ceried, ALAE-252, & AEC 1175, aff'd., CLI-75-1, 1 NRC 1

(1975), The stendard ir the rule wi)l assure that issves are appropristely
eramined and 1t s elso cersistent with the Commissior's obligations urcer

hEPA to corsfoer the ervironmente) impacts of & decision.




ke cc not believe, as suggested by some commenters, that a more restrictive

test for cross-eveminetion, €.¢. where genuine anc substantive issues will be
substantially assisted by cross-examination, 1 appropriate. The option of
requiring use of cross-exerination plans togethcr with the discretion granted
to the presiding officer elsewhere in the reguletions tu limit unnecessary,
arourentetive or ouplicetive cross-gxamination provide acequate measures to

contre! the concuct of cross~examinaticn.

This reguleticr will nct inhibit a party's ability tu use the element of
surprise or shift direction as the cross-exaniretion progresses. Wher & plen
is recuired, parties must subrit obfectives erc a proposed 1ine of questions.
They zre not recuired to subnit &1 of the questions tc be askec. If the
obtiectives ére sufficiently developed anc cescribed, there will be no
irpeciment tc shiftine the directior. of cuvestioning in respunse to the answers
recefvec because the presiding cfficer will be aware of the ultimate objective
of the cvestioner or te eble to ascertain throuch brief queries of the
cross-examiner why the chenge 1n girection 1s eppropriate. It 1s &lsc noted
that the plans are recuired to be kept confidertial by the presiding officer.
The Commissior cces agree with a number of commenters that & requirement to
ir¢lude the pestulated answers to the questions may Create an unnecessary
burden on the preparer of the plan. The intent of the requirement was to help
the presiding officer understand more eesily how the proposed lire of
questions would achieve the stated objective. We hive concluded, however,
that the statement of objectives can provice sufficient notice tu the

presiding officer of the perty's intentions anc the final rule deletes the

requirer :nt to include in the plan expected responset to proposed questions,




Severe) conmenters were 2lso concerned thet 15 deys wes insufficient time to
exerine testimor, enc preperc cruss-examination plens., Deleting the
recLirerent o include postulatec answers should el iminate much of the
¢ificulty which comertery tuentified for preparation of the plans.
Therefore, we ére retieining the 15 day prefiling recuirement. However,
Terguece hes beer edcec to £2.743(b)(2) to indicete that the schedule for
filang cross-ererirztior plars s tc be esteb)ishec by the Presiding Cfficer.
Tris w41l gesure thet the presiding officer wil) have sufficiert time after
“i19r¢ of testirory tut before the heering to review the plans and make any
necessery ruidnce. It vwil? élsc permit the Presiding Cfficer to accomodate any

Liicee circumstences ¢ o perticular proceeving.

Severe! comrenters suggestec thet the Commission should impose strict limits
¢ wher cross-exaningticr vill be eveileble, e.g., for impeaching credibiiity
Cr where @ geruine enc substentive 1ssue 15 substantially essisted by
cross-exemination, anc thet it should 1imit the issues on which an Yntervenor
ney cross-gxerine anc essicn lead responsibility to a party wher several hove
reisec the sene 1ssves.  The acency's rules currently authorize a presiding
cfficer to consolidete parties eand Timit or consolicele cross-examination. 10
CFR 2.71%e, 2.71€ anc 2.757. The Commission believes it 1s desiradle to
retain the presiding cfficer's flexibility to decide whether such
consolitetion 15 appropriate anc therefore, has not limited the presiding

officer's discretion in this regard.




Cre commenter notec thet civi] penalty and enforcement proceedings should be

excivoeo from these requirenents. As drafted, proposed paragraph (b)(3) of §
2.743 provided that paragraphs (b)(1) and (2) of the section do not apply to
proceedings uncrr Subpert B of this pert for moaification, suspension, or
revocetion of @ Ticense. This wes intenvec to continue the existing exemption
for ¢rforcement proceedings from requirements regeraing prefiled testimeny and

provice ¢ similar exemption cencerning cross-examination plans. The

Commission aorees that civil penalty pruceedings es an additional type of

enforcerens proceeding should be incluced within these exemptions. The final

rule tas been revised to clarify the intended exemptiuns and to include civil

penalty proceedings within the exemptions.
Several cherces of @ clerifiying nature have beer rade to the rule as proposed.
10 CFR §2.743(b)(2)(411) has beer modified tc ingicate that the presicing

officer is to keep the crosc-examinaticn plans in confidence urntil the inftial

deccribing how the plans are to becone part of the officic] record has also

been clarified.

4, Authority of Fresidine Officer to Dispose of Certain Issues on the

Pleadings (10 CFR 2.749) Summary Disposition

The proposed amendment tv § 2.74%(2) would permit motions for summary
uisfosition to be fileo et any time during the proceeding, including auring

|
\
|
\
|
|
decision on the metter being 1itigatcd has been issued. The language
|
|
the heering. Current rules provide that summary gisposition motions shall be {

|



filec wathin suct time as mey be fixeu by the presiding officer and also

previces thet the presiding officer mey dismiss motions filed shortly before
re hearino commences 17 responding tc or ruling on the motion would @ivert
substentie] rescurces Trom the heering. The prouposed rharge is intenced to
give perties meximur flexibriity to file such motions and to terminate
Titicetior &t &r) point in the proceeding when it becomes apparent that no

cerLinge 18sve of reterie’ foct rencins in dispute.

Those cormenters whe feveored the priposec cherce felt thet 1t would help
simplify enu reticrelize the hearing process by preventing urrecessary
Titicetron. Kesolutior ¢ dssues would be permitted &t any point where it
becare apperent furthber hearine 95 unnecessery. Thus, the proposal could
erpecite elirineticr ¢f frivolous cortentions. Ancther commenter pointeu out
thet § 2.7€87¢) weulc €117 be cveileble to protect @ purty who for valid
rezsers could not responc tc @ motion for sunmary disposition, erc would thus

provice sufficiert protecticr sceinst fnopportui.z motions.

Severa)l commerters rvecommended that the pruposal be clerified to pruvide thet
durinc @ heiring, where cross-exeminatior hes not created & genuine cispute of
fect and the irtervercr hes not called eny witnesses, the Board 1s empowerec
tou grant summery dispcsition un the applicent's testimcny or the evidentiary

record, withcit a requirement for suppoerting effidavits.

Comrerters cppusing the proposed change generelly felt that it woule not

fucrease the effectiveress of the hearing process, but rather could resuit in




chaos and encrnous inefficiencies curing the heering process. Several
commenters were particulerly corcernea thet this change would create the
cpportunity fer harassing motions. Well-funoec perties could overwhelm other
partice with pajerwork &t crucial times. Several conmerte~s felt the change
woulc be unfair to intervenors, who gererally have fewer resources and rely on
volunteers. Several indiceted that time wes needed befcre trial to prepare
testimony anc review ttet of others. I!f sumnary judgment motions could be
fileg arytime, they coulc civert rescurces avey Trom tria! preparation. In
acuition, severe) expresscd concern thet motions could be filed before
giscovery wa: completed enc before opponerts of the motion could have obtained
informetion to respond to the meticn., This could result in legitinete safety

-

fssues being lost end never litigated. One commenter noted that this propusec
change ccrstitutes @ departure from Federal practice. The purpose of summary
judoment 1¢ to eliminete issues from the evidentiary hearing; therefore,
summary dispositicr motions are approprietely filed before a hearing begins.
Crce the hearine has startec, use of summary judgmert motiors 1s more 1ikely

0 slow down rether ther speed up the process.

invther cummenter notec that the rule chenge 15 unnecessary because the
currert rule voula perrit summary judgment motions at 21) times if the
presiai ¢ cfficer pernits. 1f the rule is changed, however, the commenter
eroued tha. the lest sentence of the current 10 CFR 2.749(a) should be
retained. It provides that the Board may summarily gismiss summary
gisposition motions 1f they ere filed shortly befure or during the hearing und

would result in 2 sutstentia) diversion of resources. The commenter expresser



corcerr thet watholt thic sentence the presiding officer's authority to

cerirel the heerine precese woule be ciminished. The Board should be able tc
eisrice or et leect holo in eveyarce motiens filew curing the hearing thai

have the potertic’ 1c¢ cisrupt the hearing.

Sunmery cispesiticr 45 & significent procedural toul to eliminate ur ecessary
heerirs tire sprein o testimery and cross-examination where no meteria) issves
ef fect remein v Cispute. The Commissicr. hes evaluated the comments on
SUMTery @ispesiticr enc cortinues to believe thet the aavantages for
streertining tre heering process by explicitly permitting summary dispesition
metiors to be fi7c0 ¢t ey tine during the proceeding outweigh the potentiel
cisauvirtzees for the process. The Commission's reguleticns in 10 CFR
{.7¢%0c) provide sefeguerds gpeinst potential ebuses of the sunnary
cispesition procedures. A party who is unable to respund to such 2 motien
beceuse discovury 1s incerplete mey stete his or her reasons i & response to
the motion &nd the presiding officer may refuse to grant summary disposition
er tebe other eprropriate éction. The Commissiorn believes that this provision
provices sufficiert protecticn in those instances where @ party opposing &
metion for sumrery gisposition 1s snetle to respond. However, the Commission
recoonizes the valicity of the concern expressed by severz] commenters that
sumnary dispositior metions fileo close to the stert of or during 2 hearing
have 1the petential for prolonging the hearing. Therefcre, & sentence has been
edfed to 10 CFP 7.74%(2, to ¢ive the presicing officer the discretion to

dismiss or held in ahevance summary cisposition motions which could divert




substertia] rescurces from the hearing end thereby proiong the hesring

pProcess.

5. Fropesed Findings anc Conclusions (10 CFR 2.754) and Appeals to the

Commissior From Initie) Decisions (10 CFR 2.762) Limitations

The proposed amendment to 10 CFk 2.754(c) would 1imit an intervenor's filings i
of proposed findines of fact and conclusions of law tu issues which that party j
actually placea in controversy or scuught to place in controversy in the
rroceeding., The prepesed amendment to 10 CFR 2.762(d) would similerly limit
the issues which an intervercr could rafse in an appeliate brief. Under
current practice, a party rey file propesed fincings and conclusions of lew on
any issue in the proceeding and may 21so appeal on all issues in the

rroceeding. The only limitetion 1s that a party must have & discernible : {

irtuerest in the outcome of the particuler issue being considered. The purpcse |
¢? the proposec change is tc ensure that presi.ing cfficers and agency
appellate triburéls will be able to focus on disputed issues in 2 procecding i
as presented and argued bty perties vith @ prirary interest in the issue. The |
ctange would ¢lso avoid having these cfficials inundated with filings from

persons with little or no steake in the resolution of 2 particular issue.

The propcsed amendments did not apply to the license applicant or the NPC
staff. Applicants have the burden ot procf to demonstrate that the action
shoulc be teken and thus shoulc be free to submit fincings on all fssues which

coulc effect the Commission's decisfon tc grent & license or to take an appes)



fron er ecverse cdecision, The NRC steff has an overall interest in the
proceecing te sisure thet the public heelth and safety and envirunmental

vélues ere protectec.

(ommenters sippurting the change aorcec thet it would improve the hearing
process anc wouic certribute tc the overal) effort to streamline and make the
heering process more e€ficient. Several indicated they felt this change hec
consigereble merit arc woulc ensure thet filings are submitted by perties whe
heve @ ree) corcern anc interest in resciution of 1ssues. One supporter of
the prupese’ succested thit the currert policy which pemits appeals by &
perty or &r) 1ssue whether they heve 1itigated 1t or not s inconsistent with
the besic tenet of hecrircs to resolve aispuies between specific parties.

Fecunoant f11ircs ere urnrecessery end generally rot helpful.

Cre commenter suppested that the Conrission oo further anc preclude an
intervercr from pursuine issues ir which it has ne cognizable interest. If
this were dore, there weuld be no need to place 1imits on cross-examination or
filings. Another suncestec thet the rule shoulcd ¢iso provide that an
intervenor whe fzils to 117¢ proposed findings or &n issue mey not thereafter

appeal the portior ¢7 the initie) decision which deals with that issie.

Connerts by oppererts vt the proposed change focused on three main points.
The first aree corcerned the discriminetery impact cn intervenors and an
gssertec nisperception on the part of the NRC of the role of intervenors in

NPC proceecings. Severa) escerted thal the proposal wes @ derial ot aue



'Y

process and one commenter stéted that the Administrative Procedure Act
entitles all perties to @ hesring to tile proposed findings of fact and
conclusions of law. & USC 557(c). Several argued that there was nuv logical
explanatron givern for discrininating ageinst intervenors. They called
gttention to the fect thet 4n 9ts propesed rule the Commission acknowledced
that intervenors heve bLruaa, generalized interests in protecting the health
anc saufety. This interest is akin to the same kinga of interest which the
Commiscior fourc tu be justificetion for preservire the right of the KRC staff
to file prepeses fincines and conclusions of law. One commenter asserted thet
the process of oaining acdrission 8s a party should be sufficient to dismise
ety ¢llegetiors of & lack of ¢ cdiscernible interest in the outcome of issues

raised in the procecuing.

Several commentcrs cescribed the proposal as "mysterious” and confounding. In
their view, the ¢ti! of the agency shouid be to compile &s full a record as
poscibtle for the decisionmzkers; the NRC should not seck to 1imit the
information 1t receives ir eny licensing proceeding. Findings and conclusions
¢e not harm the decisiornaker and could be helpful., Another commenter neled
thiat the NRC currently hes less ther & dozen proceedings uncerway, suggesting
thet the Heoring Boards are not overworkeo or overwhelmed by cases.

Commenting specificelly on the limitetion of appeels to issues 1itigated by &
party, ore persor noted that an erreoneous fnitial decisicn should be

identifiec ano currected no matter who initielly rafised the issue of concern.



-dfo

£ seccerc focus o concerrs was or the impact of such @ change on NKC
proceceings. £ rurber of commerters sugoested thet the proposal would cause
Intervencrs tc accpt each other's contentions and assert all fssve. in oroer
tu preserve their rights. This could prolung the heering and overwhelm
heeringe with the velure of perticipetion on an issue. The proposal would
glee mele 4t difficult for interverors tu work together, divide tasks and
shere the experse o Titipeting 1ssuet. Such coorcinaticn now makes 1t
ressible for intervencrs te finencielly beear the cost of 11tigation and
reduces reduncenc) i the proceeding. Currertly, interverors may share issves
2re er interveror mér net rerticipete fully knowing another intervenor s
refsine the fssue. Uncer this propose) 1¢ a party subsecuently fails to
pursue er fssue, other intervenors would not hoeve the opportunity to accpt vie
issue. Without this opportunmity, turther consideration of issues would be
Pleckec regercless ¢f how szricus or meritorious they vere. Alsu, because of
the comple: eno techrice) reture ¢f KKC's preceedings, an intervencr may
c¢iccover it 4s interested in an 1ssue 1t did not identify initially. The
rropese) 2lsu ignores the fact thet each interveror brincs & different
perspective to the proceecing and can make 2 unfquc contribution through their
t11ircs. Boards should be able to judce these filings end give them such

corsfderation eés their quality merits.

Finally, severa! comreriers focused on the application of this proposal v an
affected state. Statcs bring & unique perspective to KRC proceedings and
should have the cpportunity to submit filings. Otherwise, NRE( coula . e

oeprived of velueble input fror the party with the noest interest in 2



perticuler issue. The State of hevads indicated its view that under the
Nuclear Waste Policy Act, @ host state ¢r Ingian tribe 1s to be accorded the

seme status és the staff or an applicert. The proposed change vould thus

violate provisions ¢f the NWPA,

Ancther group of commerters, while generally fevering the proposal, disagreed
with the larguace which woulo permit filings and appecls on issues which
intervenors “scught to plece in controversy”. If &n issue hes nct been
sUmittec into the p. ceecing ther no record will have beer developed anc no

basis for propesec tindires will erist, 1t is eppropriate to &llow an appeal

propesal woule apresr to @17ew appeals on @ much broacder basis énd permit

filings on the nerits of the contenticrs.

The Commission has reviewed the comments on the proposed changes to 10 CFR
2.768 gnc 2.762. hkiter consideretion ot the verious arguments put forth by
the conmenters, the Commission 1s persuaded that the propused changes should
be adopted. Llimitaticns on proposed findinps and appeils to fssues that the
artervencr actually pleced in controversy or sought to place in controversy
will ensure *htat the perties and the adjucicatory tribunals focus their
interests and adjudicatory rescurces on the contested issues as presented énc
eroued by the party with the primary interesti ir, and concerns over, the
issues. These sorts of limitations should also serve to reduce the paper
burgenc for the adjudicatory boerds. We disagree with the suggestiorn that tr:

ard briefs on the tesis that a contention wes crroneously rejected. But this
J

|

proposed limitétions wil) cause intervenors to rafse 2 multituce of issues ¢ l
|

\

|



acdort eech othevr's contentiuns in order to preserve their rights, and thus,

wili prilono ard overwhelm the tearing process with the attendant high level
of perticipeticr ¢n ell 15sues. The new syandards for admission ¢f
Contertiors thet ve ére acuptiire es pert of this rulemeking should serve to
1irt the decree o which ery perty cen cair eonission of contenticns thet are
frivelcus or i1 which the perty hes 11tile rei) interest. Moreover, existing
secticrs £.71%8c erc 0,718 which authurize the presiding officer to consolidite
periies. issues arc eciucrcercry presentations, car ¢nd should be used to
1ardt urrecesciry nulti-perty presertetions and participeticrn in the

Titdicerien of conr v certentions,

Tre Conmissdor hae alse ereninec the cssertion thet the proposed rule coule
Viviiete & provisicr of the Acrinistrative Procedure Act, 5 U.S.C. 557(c).

-

Thet sectior previces thet:

"Refore & reccrnencec, initisl, or tentetive cecisfion, or @ decision on
eoency reviev of the decision of sutordinate employees, the perties are
entitlec 1¢ & reasonable opportunity to submit for the consideration of
the employees perticipeting in the cecisfons--(1) proposed findings or
conrlusions; or (2) exceptions tu the decision or recomencea decisions
of suborainete emplovees or to tentetive agency decisions; and (3)
supporting reasors for the exception or proposel findings or

conclusions.,'




There hes beer Tittle sralysis of this aspect of the AFA in the case law; see,

€.c., Klincstiver v. DEA, 606 F2d. 116z (D.C. Cir. 1979). While we recognize

there may be some uncerteinty about the appropriate reading of section §57(c),
we believe that the rule is in accerd with the Administrative Procedure Act
becaust it preserves the opportunity for parties to tile findings of fact,
conclusions of law, and exceptions te initie) decisions with respect to those
jecues which the party has specificelly raised &s concerns in the proceeding.
Prectice urder the Comrission's existing reguletions has been moving in the
¢irectior of & more carefully circumscribec eppeals process. In

Philecelphiz Electric Cc. (Limerick Gereraving Stetion, Units 1 wro Z),

ELAB-B4E, 24 NEC 220 (19€€), the Appee) Board conclucec thet an interveror
which had liniteo its perticipetior to certain technical 1ssues and had not
perticipated in any aspect of liticetion ot emergency planning contentiors did
rot heve ¢ rioht to eppec] the Licersing Poard's cecision in connection with
the applicent's emergency plan. "Hhether an intervencr hes the right to
pursue 2 particular issue on appeal is ¢ function of the level of interest
expressed by the intervenor ir such issue throughout the course of the

proceeding." ld. at 253.

Ke also note that the phrase “"sought tc place in controversy" was intended to
recognize thet &n appeal anc briefs are permissible on the basis that &
contentiun was erronecusly reiected. The language was nut Intended to allow

érpeals on 2 broader basis or on the merits of the contentions nct admittec.




aoviev €€ 811 of the ebove, the proposed amendment has been adopted.

hiscellgneous lssues

Severe? commenters fr(lucec their views on other pussible rule changes
discussed by the Concassicr i fts 1984 Request for Public Comment on
Feguletory Peforr Frojoesce o (48 FF J4€%E, April 12, 1984) which precedee this
propeses rule.  Those propecels are not 2 part ot this rulemaking. The
Cormiseion evelueiec comerts on the 1982 proposals &s part of the
gecisicr-makine process wiich led to the choice of the five proposed changes
which constitute this rulergkirc. No further discussion of those initial

troposeiL 1S necessar),

Some commenivis objected to the application of these changes o high Level
Keste (KLh) Licensing proceecings. The Commission has established the
procedures tor the FLW licensirg proceedine in 2 fingl LSS rule which added &
new Subpart J to 10 CFF Pert 2 (5C FR 14925, April 14, 1989). However, the
Comrission s rnow in the process of evaluating whether any additional
nucificetions are neeced to these previsions. As pert of 1ts evaluaticn, the
Cenmissior 1s considering whether any of the provisions in the final
ancrdments on reculatory reform that woulc not already be included in Subpirt
J by cross-reference, shoulc be added to Subpart J. Section 2.1000 c¢f Subpart

crosc-references any secticrs of genere) applicebility in Sutpert G of Part

Cs

ro

thet w111 cortinue to apply te the hik licensing proceeding. As such, al’



but one of the provisions in the fina) regulatory reform rule (& 2.714, which
requires contentions to show that @ genuine dispute exists or an issue of law
or fact) will cpply to the HLW proceecing. However, Subpart J contains & new
provisier on contentions, € 2.1014, and consecuently € 2.714 oulcd no longer
apply to the HLW proceedinc. The Commission intends to evaluate the need to
extend the "genuine issue of fact" stancarc to the HLW proceeding. £
ceterminatior of such & neec would result in the Commission proposing a rule
erending 1€ CFR 2.1014, /Ps the Commission noted in the Supplementary
Tnformatior to the finel LSS rule --

. the Commission is committed to do everything it can to streamline
i1s licensing process anu &1 the same time conduct e thorough safety
review of the Departinent of Enervy's application to construct @
hich-leve! wuste repository. The negotisters to this rulemaking heve
rece @ number of improvements to our existing procedures. However, more
irproverents may be recessary 1f the Connission 1s to meet the tight
Ticersing deacline establishea by the Nuclear Kastc Policy Act of 1982,
as amended. Ey publishing this rule, the Commission 1s not ruling cut
further changes to its rules of practice, including further charges to
the rules contaired in the negotiated rulemeking. (50 FR 14925, 14930,
April 14, 198%).

The revised rules do not apply to civil penalty proceedings ccnuucted under 10
CFR 2.205. Section 1C%. of the Atomic Energy Act does not provide for third

perties to participete és "interested persons" in such proceedings.



These erendments will tehe effect thirty deys after publication in the Federal
Fecister. The amenaments will epply only to contentions in proceedings
initieted after thet date. The Commission's rules and administrative
cezisnore interpretine those rules i existence prior to that cate will be

appliec to contertions filed in proceedings initiated prior to that date.

Kithcrewsl of Earlier Pulerzbing

The Commissicr putlished for public comment on June 8, 19681 (46 FR 30249) a
propesec rule to make cherces to elements of its Rules of Practice, incluoing
sever:! of the secticrs amended by this proceeding. Because the Commission
hes chosen te proceed with acoption of the changes to its Rules of Practice

frcluded irn this rulenebing, the earlier propose] is withdrawn.

Envircnrerte) Impect: Categorical Exclusion

The NPC has deterrinec that this fina)l rule is the type of action described irn
categoricel exclusion 10 CFR 51.22(c)(1). Therefore, neither an environmenta)
impect statement nor an ervironnertal assessment has been prepared for this

proposed regulation,




Feperwork hecuction Act Statement

Thic finel rule containe no informetion collection requirements and therefore
is net sthiect to the requirements of the Paperwork Reductior Act of 1980 (4¢

U.5.C. 3501, et sec.).

Peculatory Arelysis

The revisions to the Comrission's Rules of Practice in 10 CFR Part 2 improve
the effectivenecss and efficiency ¢f NRC proceedings with cue consideration for
the rights of &li participants. Tie changes to 10 CFR 2.714 reGuire the
rroponent (€ & contention to subnit sufficient factual information to
demonstrite Lhe existence of a genuvine aispute with the applicant or the
licensee or the NPC staff regarding ¢ material issue of law or fact. This
emendment ensures thet the rescurces of all perticiparts in KRC proceedings
are focused on ree) issues arcd cisputes emong the parties ano thus 1t 1s
prefercble to existing recuirements. The revisiors tc 10 CFR 2.720 clarify

e fsting practice that the staff may not be recuired: (1) to perform
edditiunal research or analytical work beyond that required to support its
position, or (2) to explain why 1t did not use &lternctive data, assumptions,
or enalyses in itc reviews. Codificetion ¢f this requirement is preferable to
relying on e>istino case law because 1t conserves resources that would
otherwise have to be expended in oppcsing such discovery requests. Th: final
rule's provisions in 1C CFR 2.742 on cross-examination plars require & perty

tc obtain the permiccicr ¢f the presiding officer in orcer to conduct



cress-ererineticr enc Ler the presidine officer from considering any such

recuest unless 1 18 accorparie. by @ plar containing specific information

ehcut the nature érc purpoce of the propesed 1ine of questioning. Vhile the
use ¢ cress-exeriretior plers coulo have been left es ¢ natrer of discretion

for the presidine cfficer, the terefits from the use of such plans, f.e., RCre

fecused end cortroiiec heerines, faver making use of such plans standard

Fréectice an WD proceecines. The revicion of 10 CFR 2.745 pemiits the filing

cf motices tor survery dispesition at any time during & pruceeaing. The

currert rrectice lecves the tiring for filing of such motions wholly within
the Ciscretior ¢f the presicing officer. The finel rule is preferable to
certinuine the presert prectice because making it explicit thet sunmicry
cispesiticr motiore rey Le filec ét eny time during the proceeding encourages
the use ¢f surh procecures whenever an 1ssue can be dispesed of without &

heerirc.

Since November 19F] @ rurbter of Liternative changes to inprove the hearing
process have beer evalucted by the Reculatory Reform Task Force, the Sernior
havisury Group (NRC personnel), the Ad Hoc Lommittee for the Revier of hNuclear
Peector Licersirg Reform Preposels (nen-NRC perscns with experience in the

Ticensing process) enc through the Request for Public Comment on Regulatory

JCESE). This firel rule inmproves the ef” :fency and effectiveness of NRC's
hearing procecss while mairteining due regard for the rights of affected
parties eand thus s the preferred 2'ternetive. iiis rule does not heve a

|
|
Reform Propose! pubiished in the Federe)l Kegister on April 12, 1964 (4¢ FR
tfonifticent impact on Stazte anc lcce! governments and gevgrephical regions,
|
|
|



public heelth &nd safety, or the environment; nor does it represent
substantic] costs to licensees, the NKC, or other Federal egencies. This

constitutes the regulatory analysis for this rule.

Peculatory Flexibility Certification

This finel rule coes not have a sfonificent economic impact upor & substantiel
number of smel) entities. The amendments nodify the Commission's rules of
practice anc procedure. Most entities seeking or hclding construction permiis
or Commiscion licenses that wouic be subiect to the revised provisions would
not fall vithin the definition ¢f smull businesses found in section 34 of the
Sma1l Rusiness Act, 15 U.S.C. €32, in the Snell Business Size Stancerds set
out ir regulatiors issued by the Small Busiress Administratior et 13 CFR Part
121, ur in the NRC's size standerds published December ©, 1985 (50 FR 50241).
Althouch interverors subject to the provisions Tikely would fall within the
pertinent Smell Fusiness Act defirition, the impact on 1ntervenors or
potentie) irtervenors will be reutral. While intervenors or potential
intervenors will have to mect @ higher threshold to gain aamission to NRC
proceedings and, thereby incur scne additione! economic cost . ir preparing
requests for heering or requests to intervene, these costs shoulc be offset by
a reduction in intervenors' costs once the hearing commences hecause
infermation developed to support admission to the proceeding will be used
during the conduct of the proceeding. Trug, in accordance with the

keguletory Flexibility Act, & U.S.C. €05(b), the NRC hereby certifies that



this rule oces rct have & signiticent economic impact upon & substantial

purber 0f srclil entities.

bacl “it Arelysis

This firel rule does not mocify cr add to systens, Structures, components, or
gesigh of & fecil ty: the cesigh epproval or manufacturing license for &
facility: cr the procecures or organization required to design, construct, or
cperete ¢ fecriity. Accorcingly, no backtit enalysis pursuant tou 10 CFR

£C.10%(c) s recuired for this finel rule.

1151 of Subfects

mnanistretive préctice arc precedure, Antitrust, Byproduct material,
(lessifizo inforretion. Environmental protection, Nuclear meterials, Nuclear
pover plants &nd reactors, Peralty, Sex discriminetion, Source materia),

Special nucleer materiel, haste trestment and dispusal.

For the rezscis set out ir the preamble ang under the authority ¢t the Atomic
Enercy Act of 1854, as amendec, the Enercy Reorgenization Act of 1974, as
amendec, &nc & U.5.(C. 552, the Nuclear Regulatory Commission is adopting the

following amendments tc 10 CFR Part C.

PAPT 2--RULES OF PACTICE FOR DOMESTIC LICENSING PROCEEDINGS



v i -

1. The outhority citetiern for Part 2 continues wu read as follows:

AUTHORITY: Secs. €1, 161, 68 Stat. 948, 953, as amended (42 U.S.C.
22641); sec. 201, BR Stet. 104z, as amended (42 U.S.C, 5841); & U.S.C. 552,

Section 2,101 &lso itsued under secs. 53, 62, 63, 81, 103, 104, 1C5, 6E
Stet. 930, 932, 923, 035, €26, 937, 938, as amended {4z UL.S.C. 2073, 2092,
2003, 2111, 2133, 2134, 2135); sec. 102, Pub. L. 91-190, 83 Stat. 853, s
erended (40 U'.S.C. 4327); sec. 301, BB Stat. 172F (42 U.S.C. 5871). Secticns
2.102, 2.103, 2.104, 2.105, 2.721 @1so 1ssued under secs. 102, 103, 104, 105,
183, 189, 68 Stet, 936, 937, 938, 954, 955, as amended (42 U.S.C. 213z, 2133,
2128, 2135, 2032, 2239). Section 2.105 &1so 1ssued under Pub. L. 97-415, 96
Stet. 2075 (42 ' S.C. 2238). Sections 2.200-2.206 alsc issued under secs.
18€, 234, 68 Stet. 955, L2 Stet. 444, as amencec (42 U.S.C. 2236, 2282); sec.
206, 88 Stat 124€ (42 U.S.C. 5846). Sections 2.600-2.606 also 1ssved uncer
sec. 102, Pub. L. 91-180, &5 Swet. 853, as amended (42 U.S.C. 4332). Sections

r3

.7002, 2.719 #1so issued under 5 U.S.C. £54. Sections 2.754, 2.760, 2.770,

ny

780 2130 1ssucd under 5 U.S.C. 557. Section 2.764 ard Table 1A of Appendix
C also issued under secs. 135, 141, Pub. L. 97-425, 96 Stat. 2232, 2241 (42
U.S.C. 10185, 10161). Section 2.790 elso issued under sec. 103, 68 Stat. ©3€,
¢s amended (42 U.S.C. 2123) and 5 U.S.C. 552. Sections 2.800 and 2.808 21so
issued under 5 U.S.C. 553, Section 2.809 21sv issued under 5 U.S.C. 553 and
sec. 29, Pub. L. BA-256, 71 Stat. £79. as amendea (42 L.S.C, 2039), Subpart K

elso issuc under sec. 106, 68 Stat. 955 742 U.S.C. 2239); sec. 134, Pub, L.




7220, ©F Stat, 030 (42 U,S.C. 10154). Subpart L #lso issued under sec.

186, €f Stat., ©ff (&7 U.S.C. 222C). Appendix A also 1ssuec under sec. 6, Pub,
L. 01-860, 82 Stet. 1472 (&7 U.S.C, 2135). Appencix B also issued under sec.

iC, Pub. L. 99-24C, 8° Stat, 1B4z (42 U.S.C. 2021t ¢ seq.).

2. 1r € 2,714, perecrephs (€ through (h) are redesigrated as paragraphs (f)

{

throuct (7). In paragraphs (2) enc (g) of § 2.714, the woras “paragraph (d)
€ thie secticr' whacl érreer in the fourth sertence of paragraph (a)(1), in
the singie sertence 9r reregraph (2)(2) end in the single sentence in
peracrept (g) ere reviced to reac “paragraph (d)(1) of this secticr."”
Perecrephs (L), (c), anc (¢) ¢1 § £.714 &re 2150 revisec and & new paragraph
(€, 1t 2dded tc reec et t0llovs:

e+ /36 Intervertioi..

* % * * »

(£)(1) Kot leter than tifteen (15) days prior to the holding of the special
prehearing conference pursuant to & 2.75la, or 1f no special prehearing
cenference 1€ helc, fifteen (15) days prior to the holding of the first
prehearine cornference, the petitioner shall file a supplement to his or her
petiticn to interverne that nust include 2 11st of the contentions which
petitioner seeks tu have 1itigeted in the hearing. A petitioner whe fails tc
file 2 supplement thet setisfies the requirements of paragraph (b)(2) of this
sectiun with respect to 2t lecst one contention will not be permitted to

perticipete as & perty. Acditiore] time for filing the supplement nay be



grerted based upon & balencing of the fectours in paragraph (2)(1) of this

sectior.

(2) Each contention must consist of & specific statement of the issue of
law or fact to Le reised or controvertec. In addition, the petitioner shall
provide the followine informetion with respect to each cuntention:

(1) A brief explanation of the beses of the ccrtention.

(1) A concise statement f the alleged facts or expert opinior which
support the contentiun ard on which the petiticner intends tc rely in proving
the contention &t the hecring, tugether with references to those specific
scurces and documents of which the petitioner 1s &avare and on which the
petitiorer intends t¢ rely to establish these facts or expert opinior.

(111) Sufficient irformaticr (which may include information pursuant to
parecraphs (b)(7)(1) anc (11) of this section) to show that a genuine aispute
exists with the applicant cor @ materie! issue of law or fact. This showing
must incluce references to the specific portions of the application (including
the applicent's ervironmente] report and safety report) that the petitioner
disputes and the supporting reasons for ecch oispute, or, 1f the petitioner
believes thet the application tails to centain informericn on & relevant
matter &s required by law, the identification of each failure and the
supporting reasons for the petitioner's belief. On issues arising under the
Nationel Environmenta) Policy Act, the petitioner shall file contentions based
on the applicent’'s environmental report. The petitioner can amend those
contentions ~~ file new contentions 1f there are data or conclusions in the

NRC draft or fine: ervironmente! fimpaci stotement, environmentel #ssessment,




Or &1 sipplererts releting thereto, thet differ significently from the date

or cerclusiors ir the applicart's docunent.

(€, F1y perty tc ¢ rroceeding mey file an answer to a petition for leave to
intervere or & surpienent therete within ter (10) deys after service of the
petition or suppement, with perticuler attention to the factors set forth in
parecrept (o) (2. «f this secticr, The staff mey file such an answer within

“ifteer (1) ceye efter service of the petition or supplement.

(¢) The Comriscrurn, the presidine cfficer, or the Atomic Sefety and Licensing
Ecerd desionetec 1o ruie or petitions to intervere and/or recuests tor hearing
shell permit drtervertivn, 1n any hearing on ér application for a licerse to
recelve a1¢ porsess bick-level reciosctive waste at @ geclogic repository
crerations eree, by the State in which such area 1s located enc by any
attected Trcien Trite es acefirec in Part 60 of this chapter. In 211 other
circurstences, such ruline tedy or officer shall, fn ruling or--

(1) # petitior for leave L intervene or & request for & hearing, consiaer
the following factors, among other things:

(i) The nature of the petitioner's right under the Act to be made a party
to the proceeding.

{41) The nature ard extent of the petitioner's property, financial, or
cihker interest in the proceeding.,

(111) The possible eftect of any order that mc) be entered in the

rroceecing or the petitiorer's interest.




(00 The edmissibility ¢f & contention, refuse to admit a contention if:

(1) The zontentior end supporting material feil to setisfy the requirements
of paragraph (b)(Z) of this section; or

(i4) The contention, 1f prover, would be of no consequence in the
proceeding because 1t would not entitle petitioner to relief

[e) 1f the Commission or the presiding cfficer determines that any of the
admitted contentions constitute pure issues of law, those contentions must be
decidec on the besie of briefs or oral argument according to a schecule

determined by the (emmission or presiging officer,

2, Ir §2.740, paragraph (b)(1) 1s revised and & new paragraph (b)(3) is

added to read as follcws:

(b)(1) In gerersl. Parties mey obtain discovery regerding any matter, not
privileged, which is relevert to the subtject matter involved in the
proceeding, whether it relates to the claim or defense of any other party,
inclucing the existence, description, nature, custody, condition, and location
uf ary books, documents, or cther tangible things and the identity and
location of persons having knowledge of any discoverable matter. Where any
book, document or other t# gible thing sought 1s reasonably aveilable from
another scurce, such as from the Commission's Public Document Room or local

Fublic Document Room, & sufficient response to an interrogatory frvolving such




o &%

Letertels woulc be the lccetion, the title and & pege reference to the
relevert beck, docurert or tengitle thing. In & proceeding on an applicetion
fur ¢ constructicr permit ¢r en cperating license for a production or
vtildzetior facility, oiscovery shell begin only after the prehecring
corference provided for in BZ.780e anc shall relate only tc those metters in
centrovers) which heve been idertifiec by the Commission or the presiding
cfficer ir the prelwirir; order entered at the conclusion of that prehearing
certerence.  !vosuch @ procecoing, no ¢iscovery shell be had after the
becinrire ¢f the prelecrirz conference held pursuant to §2.752 except upon
Teeve of the presicii; cf7icer upon good cause shewn. It 18 not eround for
objecticr that the irfournaticr sought will be inaanissible et the hearing 2f
the irformatior scught eppeers reascrebly calculated to lead tc the aiscovery

cf e¢érissible evidence.

(B)(2) Wrile interrccetories mey seek to elicit factue! information
reesonably releted tc 2 pariy's position in the proceeding, including date
used, essumptions nade, arc anedlyses perfcrmed by the party, such
interrogatories mey nct be edoressec to, or be construed to require: (A)
hecsons for not using elternetive data, assumpticns, and an2lyses where the
alternetive date, éssunptions, and analyses were not relied on in developing
the party's position: or (E) Performance c¢f additions! research or amalyticel
work beyond thet which is neeceo to support the party's position on any

perticular nitter.



&, Ir & ,745, paregreaphs () and (b) are revised to read as follows:

?.743 Evidence.

{a) General. Every periy to & proceeding shall have the right to present
suck oral or documentary evidence and rebuttal evidence and to conduct, in
accorcance with er gpprovea cress-exemirgtion plan that contains the
intfornecion specifiec in paragreph (b)(2) of this section 1f so directed by
the presiding c¢f1icer, such cross-cranination 2s may be veauivea for full and

true disclesure of the facts,

(b)(1) Jestimeny and crocs-examingtion. The parties shell submit direct

testinony of witresses in written form, urless otherwise orgered by the
presicing ofticer on the basis ¢f objections presentec. In any proceeding in
which advance written testimc-y is to be used, each party shall serve copies
0! 1ts preposed written testimony on each other party et least fifteen (15)
deys in acvence of the session of the hearing at which its testimony 15 to be
presented. The presidine officer mey permit the introduction of written
testimony nut so served. either with the consent of &11 partics present or
after the, have had & reasonable oppurtunity to examine it. Written testimony
must be incorporatec irte the transcript of the record 2s 1f read or, in the
ciscretion of the presicing officer, may be offerea and admitted in evidence

us an exhibit.



Tre presicing oftacer mey recuire & perty seeking an opportunity to
Crosc-exemine to recyes per dstfon to do so in accordence with 2 schedule
ertcl Tashec by the presicing otticer. A recuest to conauct cross-examination

.

she’? be ecconperi-. by e cross-erenination plan that conteins the following
infometion:

(1) F brief cescraptior of the issue cr issues on which cross-cxaminstion
will be conducted;

(4] Tre oblective 1o be echiever by cross-examingtion; end

(99" The prejesec Tine ¢f cuestions that may legicelly lead to achievirg
the obiective ¢f the cross-examination.
The crots-exgrineticr pler meyv be submittea unly to the presiding officer end
vust be bert by the preciving of“icer in confidence until issuance of the
mtic? decision or the issue beirc liticetec. The presiding officer shall
ther provide eect cross-eveninatior plen to the Comrission's Secretary for
inclusion in the ¢fficia) recorc of the preceeding.

(2) Peragrephs (B)(1) erec (Z) of this section do not apply to proceedings
vrder Subpart [ of this purt for modificetion, suspension, or revocaticn of 2
1icense or to proceedings tor impesitiorn ¢f & civil peralty.

v » * * -

. In § 2.74%, paragreph (&) is ruvised to read 2s folluws:

2.7¢% HRuthority of presidirg officer to dispose of certain issues on the

plesdincs.
(a) Any party to & proceeding may move, with or without suppurting

afficevits, “cr & decisior by the presiding officer in that perty's faver 2s

T e P TR VSRV o et s



te 11 cr any peri of the matters invelved in the proceeding. The moving

perty cshall enre> to the motior & separate, short, and corcise stetement of
the meterie] “wvis &5 tc vhich the moving party contends that there is no
ceruine issue to be heard. PFotions mey be filed &t ery time. Any cther party
may serve 2r answer supporting or oppusing ke motion, with or without
effi0avits, within twerty (20) days after service of the motion. The party
shall ennex to any erswer oppusine the moticrn & separite, short, and concise
stotemert of the neterie] fects es to which 1t 1s contended there exists &
genuire ftsue to be heara. A1l neteria) facts set forth in the statement
required to be servec by the moving party will be deemed to be admitied unless
controvertec t) the statement required to be served by the opposing party.

The oppcsing party rey. within ten (10) ceys #<ter service, respond 1n writing
w rev facts and arguments presented in any statenert filed 1n suppourt of the
motior. No further supporting statements cr responses thereto may Le
enterteired. The presicing otficer may dismiss sumierily or hold in abeyance
metions filed shortly before the heering commences or during the hearing 1f
the other parties or the presiging officer would be requirec 1o divert
substantic]l resources from the hecring In orcer to respond scequately to the

rotion ena thereby extend the proceecing.

» * * > "




cvecrert (c) s revised to read 2s follows:

£2.784 Propuset *ingires end conclusions.

(¢, Frepesed “iriigs ¢ fuct must be clearly ang concisely set forth o
nuhbere € pevecrepts ang nmust be confined to the mavrerie) Yssuves of fact
preserted or the rocure, +91F exact citetiuns to the transcript of recoro and
exhitite an supert of eecth propeses finding. Proposed conciusions of lew
must be sel torth ir rurbered pevegraphs 65 to 811 meteriel issues of law or
ciscreticn presentec on ihe record. An intervencr's proposed findings of fact
et conclusions ¢f Tow nust be corfined to Yssues which thet perty plecec in

cortroversy or soughy to rlece in controversy in the proceeding.

Ve dn BE.7€2, pereorept (¢) 18 revised to read as follows:

$2.76C Prpeels te the Commission from inftiel decisions.

(0) brief Content., £ brief in excess of ten (10) peges must contein & table

vt contents, with page references, and & tebie of cases ‘elphabetically
arrerved), stetules, reculeticns, eno viher suthorities citew, vith references

te the pages of the brief whore they are cited.




o8-

(1) An appellent's brief must clearly identify the errors of fact or law
thet are the subject of the eppeal. An intervenor-appellant's brief must be
confined to issues which the intervenor-appellant placed in controversy or
sought to picce in controversy in the proceeding. For each issue apperled,
the precise pertion of the record reliec upon 1n support of the assertion of
errcr must 2150 be provided.

7, Each responsive brief must contain & reference tu the precise portion ¢f

the recorc viich supperts eoch factual assertion made.

v * > * *
Dated &t Rockville, Meryland, this day of 1559,

For the Nuclear Regulatory Commission.

“Cemuel J. ChITK,
Secretary of the Commissiorn.,




